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BCTYII

Ha cyyacHoMy eTari po3BUTKY CYCIUJIbCTBA B €KOHOMIUHIN, MOMITHYHIN 1
coIiaiapHIi cepax CTBOPEHO YMOBH JJIi BCEOIYHOIO PO3BUTKY MIKHAPOIHUX
BIIHOCHH YKpaiHi, JIJIs1 TIOCWJICHHS 3B’S3KiB SK Ha PiBHI JIep)KaB, TaK W Ha pIBHI
GI3UYHUX 1 PUAMYHUX OCI0, sIKI HajleXKaTh M0 pi3HUX JepkaB. ChOTOJHI ITiJT
BIUIMBOM TIOAiM, M0 Hapasi BiI0yBalOTHCSI, B yMOBaX MOBHOMACIITa0OHOTO
BTOPTHEHHS 3HAYHO 3pOCIa Mirpallis HaceJIeHHs, 10 3HAYHO 30UIBIINIO KUIbKICTh
MPUBATHUX BIAHOCHH, YCKJIQJHCHHX 1HO3EMHHM €JIEMEHTOM. TaKoXX PO3BUTOK
MDKXHAPOJHOTO CHiBpOOITHULITBA YKpaiHM 3 1HO3EMHHMMHM JAepxaBamMu y cdepi
CeKOHOMIKH, TIOMITUKH 1 KyJbTypd 3YMOBUB HEOOXITHICTh YJOCKOHAJCHHS
JIOTOBIPHUX TIPAaBOBIAHOCHH Ta yHiiKalii 3aKOHOJIABCTBAa 3 MUTaHb BIACHOCTI,
CIMEMHMX Ta CMIAJKOBHUX BIJIHOCUH Ta IHIIUX MPABOBITHOCHH, 1110 BUXOASATh 32 MEXI1
paBOBOI CUCTEMHM YKpaiHu. Bci BKazaHl BIJHOCHMHHM PETYJIOIOTHCS HOpMaMu
MDKHApOJIHOTO TPHUBATHOTO TMpaBa, sike M.M. BorycnaBcekuil Ha3BaB «BHIIIOIO
MaTEMaTHUKOI IOPUCIPYIEHII», amke, sk Bkazye L.I. JlaxHo, s mpaBUIIBHOTO
3aCTOCYBaHHA HOPM MIKHApOJHOTO IMPUBATHOIO MpaBa HEOOXITHO «3HATH CBOE
3aKOHOJIABCTBO, 3HATH UYy)K€ 3aKOHOJABCTBO Ta 3HATU SK CBOE 3aKOHOIABCTBO
yB’sa3atu 3 uyxum»l. To6To 1e ilicHO ofHA 3 HAWCKIAOHIIIMX Taly3el Ipasa.
Opnaxk 1151 GOpMyBaHHS CIIPABKHBOTO HAYKOBIIS-ITPABO3HABIIS JTOCIIIHKEHHS HOTO
HOPM Ta Cy4acHHUX IIpoOJIeM Hapasl € BKpail akTyaJIbHUM.

1. IMOHATTS TA HPEAMET MI’JKHAPO/IHOI'O
IMPUBATHOI'O ITPABA

Bci mixkHapo1H1 BITHOCUHH, TOOTO, Ti, III0 BUXOASTH 32 MEX1 OJHIET IepKaBH,
YMOBHO MOJUISIOTH Ha JBI BEJIMKI TPYNH: MDKAEPXKaBHI Ta HEMDKIEp:KaBHI abo
BIJIHOCUHU MDK OKPEMHUMH aBTOHOMHHMH IOPUJIMYHO PIBHUMHU CcyO’ekTtamu. J[o
MEepIIoi TPynu BIJIHOCHH HAJNEXKaTh BIAHOCHMHM MK Jep)KaBaMu, MiSUTBHICTh
CTBOPEHMX HMMH MDKHAPOJHUX OopraHizaiiil. Taki BITHOCHHH HaleXaTh 10 chepu
pETyJIIOBaHHS MIKHApOAHOTO MmyOmiyHoro mpasa. Jlo apyroi rpynu BiJHOCHH
HaJeXaTh NPUBATHI BIJIHOCHHU MK OKpeMUMH GI3MYHUMH Ta IOPUIUYHUMHU
ocobamMu, a TakOoX BIJHOCMHM 3a Y4YacTIO JEp’KaBH UM IHIIUX CYyO €KTIB
MDKHAPOJIHOTO ITyOJIIYHOTO TpaBa, SKIIO APYTOK CTOPOHOIO TaKUX BITHOCHH €
¢di3uyHa 4K OpUIMYHA 0c00a, YCKIIATHEHI 1HO3EMHUM elieMeHTOM. [[pyra rpyrma
BIJIHOCHUH TiAnajaae mij chepy peryatoBaHHs MIXXHAPOJHOTO IPUBATHOTO MpaBa.

MixHapo/iHe TpUBaTHE MPABO ICHYE B MeKaxX HalllOHAJIBHOIO MpaBa 1 caMme
UM BIAPI3HAETHCS BiJl MDKHAPOIHOTO MyOJIIYHOTO MpaBa — €JJUHOTO JJIsl IEPIKaB,
SKi € CTOPOHAMH BiINOBIHMX MI>KHAPOJIHMX HOPMATHBHO-TIPABOBHX aKTiBZ.

OxkpiM HOTO MI>KHAPOAHE TPUBATHE MPABO BIAPIZHAETHCS B1J MI>KHAPOIHOTO
nyOJIiYHOTO TpaBa 3MICTOM BIAHOCHH, SIKI PETYTIOITHCSA. Y MIKHAPOAHOMY
myOJIiYHOMY MpaBi TOJOBHE MICII€ 3aiMalOTh MOJITHYHI B3a€EMOBITHOCUHU JIEPKaB

! JTaxmo LI Mixnaponue npusare mpaso: Hasu. noc. K.: Ilentp yubosoi miteparypu, 2008. 316 c¢. URL:
https://library.nlu.edu.ua/POLN_TEXT/CUL/26-Mijn_priv_pravo-Dahno.pdf

2 Naxuo LI. Mixuaponse npusarue mpaBo: Hasu. moc. K.: Llenrp yubosoi miteparypu, 2008. 316 c. URL:
https://library.nlu.edu.ua/POLN_TEXT/CUL/26-Mijn_priv_pravo-Dahno.pdf



— MUATaHHS 3a0€3MeUeHHS MUPY Ta MDKHAPOAHOI O€3MeKH, CYBEpEHITETY JEpiKaB,
HEBTpYyUaHHs, pobsieMu po330poeHHs. Lo cTrocyeTbest MiXKHAPOIHOTO MTPUBATHOTO
mpaBa, TO BOHO PETYJII0€ came OCOOIHMBY TPy LUBIILHO-TIPABOBUX BIAHOCHH, K1
MalTh MDKHApOAHMX Xapaktep. Lle Hacammepesn MailHOBI BIJHOCHHH. Takox
OCHOBHHUM Cy0’€KTOM MDKHApOJAHOTO IyOJIYHOrO TipaBa € jepkaBu. B
MDKHApOJIHOMY MPUBATHOMY IIpaBl OCHOBHUM CYO’€KTOM HE € Jep:kaBa, Xoya
JepkaBa ¥ MOK€ BUCTYIIAaTH B SIKOCTI OCTaHHBOTO, a OKpeMi ocobun — (pi3uuHi Ta
fopuanyHi. Takox BIAMIHHICTH ICHYE y JKepesiax MIKHAPOIHOTO MyOJIIYHOTO Ta
IPUBATHOTO MpaBa. Y MDKHApOAHOMY IyOJIYHOMY TpaBi OCHOBHHUM JKEPEIOM
IIPABOBOTO PETYJIIOBaHHSA BIJITpa€ MIKHAPOJHUI JOTOBIp. Y MIDKHApPOJHOMY
OpUBAaTHOMY TIpaBl TMpaBWiIa MDKHApOJAHHUX JIOTOBOPIB 3aCTOCOBYIOTHCS HE
0e3mocepeIHb0, a TUIbKM MICIs iX CAaHKIIIOHYBaHHs JepxkaBoro (patudikarii 4u
nignucandsa). KpiM 1poro mkepena MiXKHApOJHE IMPUBATHE NPABO MA€ TaKOK
JDKEepenaMy BHYTPILIHE 3aKOHOJABCTBO, Cy/I0OBY NPAKTUKY.

Takum 4YMHOM, MiKHapoJAHe mNpHBATHe NpPaBo — Ie cHCTeMa
HAIOHAJILHUX | Mi’)KHALIOHAJIBHUX HOPM, IKi PeryJi0KTh HUBIJIbHI, CiMeiiHI,
TPYAOBI Ta NMpouecyaibHi BITHOCHHHU, YCKJIAHEHI IHO3eMHUM eJIEeMEHTOM.

IIpenmeTroM peryJlOBaHHsi MI)KHApPOJAHOIO0 NPHUBATHOIO TMpaBa €
MPUBATHOMPABOBI BITHOCUHU, YCKIAAHEH1 1HO3EMHUM €JIEMEHTOM.

[Tix iHO3eMHUM efleMeHTOM BiamoBiaHO 10 1.1. cT. 1 3akony Ykpainu «IIpo
MDKHApOJIHE TMPUBATHE [PaBO» pO3YMIIOTh O3HAKY, SKa XapaKTepusye
IPUBATHONPABOBI BIIHOCHHH, IIO PETYTIOIOTHCA UM 3aKOHOM, Ta BUSBISETHCS B
OJHIM a00 KiabKOX 3 Takux (opm: 1. xoua O OIMH yYaCHUK MPABOBIAHOCHH €
IPOMAJITHUHOM Y KpaiHH, SIKUW MPOKUBAE 32 MEXaMH Y KpaiHU, 1IHO3EMIIEM, 0COOO0I0
0e3 rpomMasiHCTBa 200 1HO3EMHOIO FOPUANYHOI0 0c000t0. Hanpukian: rpomajsiHka
VYkpainu yknagae nuio0 3 rpoMansHuHoM [lombii. 2. O0'eKT mpaBOBITHOCHH
(HampuKIIal HEPYXOMe MaiHO), 3 TPUBOY SIKUX BUHUKAIOTh BIIMOB1/IHI BIJIHOCUHH,
3HAXOJUTHCS HA TEPUTOPIi 1HIIOI AepkaBu. 3. FOpuanunuii GaxT, siKuil CTBOPIOE,
3MiHIO€ 200 TTPUIHMHSIE MMPABOBITHOCHHHU, MaB UM MA€ MICII€ Ha TEPUTOPIi 1HO3EMHOT
JepKaBy (3aMoOisSIHHS IKOAW, BYMHEHHS JIOTOBOPY, CMEPTHh TOIIO) (TPOMAISTHUH
VYkpainu nomep 3aKOpA0HOM).

Cucrema MiKHaApOJAHOI0 NMPUBATHOIO MPaBa CKJIAJAE€TbCA 3 3arajbHOI Ta
0co0MMBOI yacTMHU. 1. 3arajbHa YacTUHA OXOIUIIOE THMTAHHSA 3arajibHOTO
XapakTepy, ski 11 MeToaoaoriyHe 3HaYeHHS 1J11 MIXXKHAPOIHOTO PUBATHOTO MpaBa
B IIJIOMY, a caMme: MOHSTTS, IPEeIMET, METOIU PETYTIOBaHHS, IPUHIIUII, CHCTEMA,
JUKepenia, BUCHHS MPO KOJI31iHI Ta MaTepialbHO-MPAaBOBI HOPMHU, NMPABOBI PEKUMU
(HaIlOHATIbHUM, HaWOLIBIIOrO CHPUSHHS, CYO'€KTIB MINXHApOJHOTO MPUBATHOTO
npaBa Tomo. 2. Oco0iMBa YacTHMHA OXOIUTIOE MPaBO BJIACHOCTI, 3000B'S3aJIbHE
paBo, 3000B’s3aHHS 3 MPABOMOPYIICHb, aBTOPCHKE, BUHAXIIHHIIbKE, TATCHTHE,
ciMeliHe, CIaJIkoBe MPaBo, TPYAOBE BIIHOCUHU, MI>KHAPOIHUI ITUBIIILHUMN MPOIIEC,
MDKHAPO/IHI TTIePEBE3CHHS.



2. METO/IX PET'YJIIOBAHHSA TIPABOBIITHOCHH Y
MI’KHAPOJHOMY IIPUBATHOMY IIPABI

[limx  MeTOoOM  MPAaBOBOrO  PETYJIIOBAHHS  PO3YMIIOTh  KOMILIEKC
B3a€MOIIOB ’3aHUX 3aCO00IB IOPUIUYHOTO BIUIMBY Ha NEBHY cepy CYCHUIbHUX
BIJTHOCHH.

JIJ1st MI>KHapOJITHOT'O TIPUBATHOTO MPaBa € XapaKTePHUM IUBLILHO-TIPABOBHI
METOJl, TOOTO aucno3uTHBHUM. KpiM HBOTO, UIsi BpPETYIIOBAHHA BIAHOCHUH 3
«IHO3EMHUM €JIICMEHTOM» 3aCTOCOBYIOTHCS JIBa FOPHUIUKO-TEXHIYHI METOIH:
KOJTI31HHUI Ta MaTepiaabHO-TIPABOBHIA.

3MICT KOJI3IMHOTO METOMy TOJisiTa€ B TOMY, IO BiH HE pETJIaMEHTYE
IIPaBOBIJHOCHMHM IO CYTI, a BHU3HAaya€ MpaBO SKOi JAEp>KaBU IOBHHHO OYyTH
3aCTOCOBAHO JJIsi BPETYNIOBAaHHS TPABOBITHOCHH 3 1HO3EMHHM €JIEMEHTOM.
KoniziiiHuii mMeTon ni€ 4depe3 CHUCTEMY KOMI3IMHUX HOPM, SIKI MOXYTh OyTH
3aKpIIUICH] Yy BHYTPIMIHBOACPKABHUX JIKEpesiax a00 Ha MDKHApPOJHOMY PiBHI.
KoniziitHi HOpMH TpUB’S3YIOTh BIJHOCHHU JO TI€BHOTO TMPABOIMOPSIAKY —
BITUYM3HIHOMY 200 1HO3eMHOMY. KOJi31iHII METO/1 € OCHOBHUM JJISI M1’KHAPOTHOTO
MIPUBATHOTO PaBa, aJKe 1151 TaTy3b [paBa BUHUKJIA caMe sIK KOJIi31iHEe MpaBo.

KoniziitHuii  meTon mosisirae 'y  3aCTOCYBaHHI  JJIi  PETYJIOBAaHHS
MIPABOBITHOCHH KOJI31MHUX HOPM, 5Kl JalOTh JIMIIE BIJIMOBIAL HA MUTAHHS MPaBO
AKOI KpaiHM Oyle 3acTocoBaHe, ajie 0e3MocepeHbO IPABOBIIHOCMHU HE
perymtororb. Came TOMY BC€ OUIBIIOTO TNOIIMPEHHS [Jsl  PEeryJroBaHHS
IPaBOBIJHOCHMH 3 1HO3EMHHMM €JIEMEHTOM HalyBa€ MaTepiaibHO-IIPaBOBUMI
(IpstMuUiA) METOJ PETYJTIOBAHHS.

3acToCcyBaHHA MaTepiabHO-IPABOBOTO METOJy O3Ha4ya€, M0 HOPMHU
MIXHApOJHOTO TPUBATHOTO MpaBa OE3MOCEPEAHBOTO PETYJIOIOTh BIJHOCHHHU 3
1HO3eMHHMM €JIEMEHTOM — BH3HAYalOTh NpaBa Ta OOOB’SI3KM CTOPIH TaKHX
MIPaBOBITHOCHH, BCTAHOBJIIOIOTh MIPH BIJIMMOBITAIBHOCTI 332 HEHAJICKHY IMOBEAIHKY
ctopid. [lpu 1pomy MarepiaabHO-IPABOBI HOPMH [IIOTh HaWOLIBIN €(EKTHUBHO,
KOJIM BOHHU YHI(pIKOBaHI B MIKHApOJHOMY JIOTOBOpi, a HE CTBOPEHI JIEP>KaBOIO B
OJTHOCTOPOHHBOMY MOPSAKY.

Jlo MarepiaJbHO-TIPaBOBUX HOPM Y MIKHAPOJAHOMY IPUBATHOMY IIpaBi
BIHOCATH: 1) yHIpIKOBaHI HOPMH MIXHApOJHUX JIOTOBOPIB, 2) HOPMHU
HaIllIOHAJIBHOTO 3aKOHO/ABCTBA, SIKI PEryJIOI0Th BIJHOCHHH 3 yYacTIO 1HO3EMHOTO
€JIEMEHTY; 3) MIXXHAPO/IHI i TOProBesbHI 3BUYai; 4) Cy/1I0BY MPAKTHUKY (B JAepKaBax,
i€ BOHA BU3HACTHCS (POopMoro pasa).t

Takum 4YMHOM, MaTepiaabHO-TIPABOBUI METO]T CTBOPIOE OLIBIITY BUBHAYEHICTD
JUIsl YYaCHUKIB TPaBOBIJHOCHH, aJK€ 3MICT MaTepiabHO-TIPABOBUX HOPM €
BIJIOMUM y4yacHUKaM (200 BOHM 3a3/1ajierijib MOXKYTh Horo 3HaTH) BukopucTaHHs
MaTepiaTbHOMPABOBOIO METOJIy Ma€ TepeBaru nepen KOmi3iiHuM. Y TOH JKe Jac
KOJI3IMHUM METOJ CHpHUS€ YCYHCHHIO TMPOTAIWH, SKi YTBOPIOIOTHCA TIpHU
BUKOPUCTaHHI BUKJIIOYHO MaTepiaabHO-TIpaBoBOro Meroay. Came ToMy HallOLIbII

1 Mixknapoane npusathe npaBo: Hasu. moci6uuk / 3a pexa. B. M. TaiiBoposncekkoro, B. I1. XKymmana K.: FOpinkom
Intep, 2007. 368 c. C. 17.



e(pEeKTUBHUM € TOEJHAHHS IIUX JBOX METOJIB Yy DPEryJOBaHHI NMPaBOBIAHOCHUH,
YCKIJIQJHEHUX 1HO3EMHHM €JI€MEHTOM.

3. ®OPMMU TA JUKEPEJIA MIZ’KHAPOJIHOI'O IIPUBATHOTI'O
ITPABA

ITlim dopmoro mpaBa pO3YMIIOTh CIIOCOOM 30BHINIHBOTO BUPAKCHHS 1
3aKpIMJICHHS MPAaBOBUX HOPM. A JKepena mpasa — Iie (pakTopH, 10 3yMOBIIOIOTh
BUHUKHEHHA 1 PO3BUTOK IOPUIMYHMX 1€, MOTJISIB, TEOPid IIOAO YTBOpPEHHS,
3MICTY 1 (yHKIIOHYBaHHs mpaBa (MEpeAyCiM CHCTEMa COIlIaTbHO-EKOHOMIYHHIX
YMOB, B SIKUX L1 (pOpMHU MpaBa CTBOPIOIOTHCS ). Haitnommpenimmumu popmamu rnpasa
B OUIBIIOCTI NMPAaBOBUX CHCTEM € HOPMATUBHO-IIPABOBI aKTH, MPaBOBI 3BHYAi,
IPABOBI NPELEIEHTH, HOPMATHBHI IIPABOBI 10roBOpHL.

®dopmMaMu MDXHAPOJAHOTO IPUBATHOTO MPaBa BUCTYTAIOTh:

1. MixHapoIH1 JOTOBOPH.

MixHapoaHUN TOTOBIpP — 1€ BaXJIMBE JHKEPEIO MI>KHAPOJHOTO IPUBATHOTO
npaBa, SKUM CTBOpPIOE UId JEpXKaB, SIKI JOMOBIISIFOTHCS, €UHE PEryIIOBaHHS
BU3HAUEHUX BUJAIB BIJHOCHUH 3 IHO3EMHUM €JEMEHTOM. Take perynoBaHHS
JOCATAETHCSl IIJISIXOM BKJIIOUEHHS Yy JIOTOBOPU €AMHMX KOMI3IMHUX abo
yHI()IKOBaHUX MaTeplajJbHO-MPABOBUX HOPM. JlepaBu YyYaCHUKH MI>KHAPOJHOIO
JIOTOBOPY 3000B’s13aH1 MPUBECTH CBOE BHYTPIUIHE 3aKOHOJIABCTBO y BIJIMOBIIHICTD
3 MDKHapOJHUMH JoroBopamu. Lle poOutbes y GopMi MpUAHATTSA CHEL1aIbHOTO
3aKOHY a00 y (popMmi BIJICUJIKH BUIIIOI 3aKOHO/IABYOO BJIAJI0I0 JI0 JOTOBOPY, a00 y
dbopmi paTudikarii.

[Ipu BUKOpHUCTaHHI MIXKHApOIHOTO JIOTOBOPY SIK JKEpesa mpaBa HEOOX1AHO
BU3HAYHUTH, YM 3aCTOCOBYETHCS 1€ MIKHAPOJHHIA JOTOBIP 110 BIJHOCHH, SKI
M1JUISITal0Th BPEryJItoBaHH1 (TOOTO uu € YKpaiHa y4acHHUIICIO TAHOTO JIOTOBOPY; Ud
HAaOpaB YWHHOCTI JIOTOBIp, YW Ji€ BiH CTOCOBHO KOHKPETHUX YYaCHHUKIB
npaBoBigHOCHH). HaBiTh MXkHapOHUI TOTOBIp, B SIKOMY YKpaiHa He Oepe y4acTb,
MOKE€ y JIeIKMX BHUIIQJKaX 3aCTOCOBYBATUCA YKPAlHCBKUM CYJIOM ISt
BPETYJIIOBaHHS TPABOBITHOCHH (K YacTMHA HAI[IOHAJIBHOTO TMpaBa 1HO3EMHOT
JIep’KaBU — ydaCHUKa JIOTOBOPY, SIKIIO /10 IOTO MpaBa BiJCHJIAE BITYM3HSHA
KoJii3iiHa HopMa abo BOHO Oyjno o0paHO Oe3MoCepeHhO yYaCHUKaAMU
npaBoBiiHOCHH). [Ipu poOOTI 3 MIDKHAPOJHUM JOTOBOPOM OOOB’SI3KOBO CIIIJT
BpPaXxOBYBAaTH 3aCTEPEKEHHsI, Kl 3pOOJIEHI PI3HUMHU Jep>KaBaMHU-YYaACHULISAMH,
OCKIJIbKM BOHM MOXYTh CYTTE€BO 3MIHIOBaTH 3MICT 10roBopy. Tak, cT. 11 BeHcbkoi
KOHBEHIIIT NpO JOTrOBOPH MIKHAPOAHOI KymiBai-ipofaxy ToBapiB 1980 poky
nepeadayeHa MOXKJIIMBICTh YKJIQJaHHSA JOTOBOPY B yCHiM (opmi, mpore YKpaiHa
3pobmia 17 3acTtepekeHHS BIANOBIAHO A0 cT.cT. 12 Ta 96 KonBeHmi mnpo
HE3aCTOCYyBaHHS yCHOI (pOpMU IOTOBOPY y THUX BHUIIAJKaX, KOJM Xo4da O omHa i3
CTOpPIH JJOTOBOPY Ma€ CBOE KOMEPITIHHE MIAMPUEMCTBO B YKpaiHi.

1 Mixknapoane npusathe npaBo: Hasu. mocionuk / 3a pexa. B. M. TaiiBoposckkoro, B. I1. XKymmana K.: FOpinkom
IuTep, 2007. 368 c. C. 21.



Knacudikauist Mi>kHapogHux AoroBopiB: 1. 3a mpeamMeToM peryitoBaHHS (B
o0JlacTi JEMIKTHUX BIJIHOCHH, CIMEHHOTO MpaBa, TPYJAOBOTO MpaBa, IUBLILHOTO
npoiiecy). 2. 3a KUIbKICTIO YYaCHHUKIB (JBOCTOpOHHI, OaraTtoctoponHi). 4. 3a
cy0’eKTaMU-ydacHUKaMU (JepkaBa, a TAaKOXK IOpUINYHI a00 (Hi3udHI 0COOM).

JloroBopu npo HaJlaHHS IPABOBOI JOTIOMOTH Y IIUBUILHUX CIIPaBaXx IiIMKACaHI
3: KHP 1993, Iloaema 1993, Jlutea 1993, MoanoBa 1993, I'py3is 1993, Jlarsis
1995, Ecronis 1995, Y36ekucran 1998 Ta iH.

Po3po6koio mpoekTiB KOHBEHINN 3aiiMaeTbcsi ['aarchbka koHpepeHIs 3
MDXHApOJHOTO MMPUBATHOTO TpaBa, sika 3acijgae 3 1893 p. octanHe 3acinanus Oyno y
1996 p. y 1951p. 6yB npwuitasaTuii cratyT ['aarcekoi koHpepeHiIii 3 MiXKHAPOTHOTO
PUBATHOTO MpaBa, IKUM Ji€ Ha TepuTopii 45 kpain cBity. Bianosigno no Craryrty,
3anayero KoHdepenuii € mnporpecuBH1 yHI(iKamis MpaBUiI MIKHAPOJIHOTO
npuBatHoro mpasa (cT. 1). Cecii Kondepentiiii 30uparoThes, sik IpaBuiio, OJIUH pa3
Ha YOTUpPU DPOKH. B ramysi mpormecy nitoTh: KOHBEHIIiS 3 MHUTaHb HHUBIJILHOTO
npouecy Binm 1954p. (CPCP npuennamacs y 1966p.), Konseniis mnpo 306ip 3a
KOPJIOHOM JIOKa31B 10 IUBUIBHUM Ta TopriBesibHUM cripaBaMm 1970p., Kousenitis
po ToJIeTIeHHs AocTyny 18 no nmpaBocynis 3a kopaoHoM 1980 p. tomro. Cimeline
npaBo: KoHBeHIIis Mpo yKIaJaHHs NUTIO0Y Ta BU3HAHHS Horo HemiicHuMm 1978p.;
KoHBeHi1is po mpaBo, 1110 3aCTOCOBYETHCS J10 MakiHa nmoapyxxs 1978p., Kouseniris
PO BU3HAHHS Ta BUKOHAHHS PIIIEHb PO aliIMEHTHI 3000B's13aHHS BIIHOCHO JITEH
1958p. Tomo?.

2. BHyTpilIHE 3aKOHOIABCTBO.

B Vkpaini a0 ¢opM MDKHApOJHOTO NPUBATHOTO TNpaBa HAaJEXKaTb:
Koucrutytiss Ykpainu, 3aKoHH, M1A3aKOHHI HOPMATHBHI aKTH, K1 a00 MOBHICTIO
MPUCBAYEHI PETYIIOBAHHIO BIIHOCHH 3 IHO3EMHHUM €JIEMEHTOM, 200 MalOTh Y CBOEMY
CKJIa/ii JIWIIIE TIEBHY YaCTHHY HOPM, [0 PETYNIOIOTH BKa3aH1 BiTHOCHHH.

Koncrurynis B YkpaiHi, ik 1 B O17IbIIOCTI KpaiH CBITY, € OCHOBHUM JKEPEJIOM
mpaBa B3araji, y TOMy YWCIl 1 B MDKHapOJHOMY MpHBaTHOMY mpasi. Oxpemi ii
MOJIOKEHHST MAIOTh TMEPIIOPSIHE 3HAYEHHS 11 MIXKHAPOHOTO MPUBATHOTO TIPpaBa
(HampuKIIaJl, HOPMHU IIOJI0 TTPABOBOTO CTATYCy 1HO3EMIIIB Ha TEpUTOPii YKpaiHu),
amke KoHcrutytiss Ykpainu B cUCTeMi JDKEpes MpaBa Mae HaWBUILY HOPUIAUYHY
CWJIy Ta BU3HA€ MPUHIIUII BEPXOBEHCTBA MpaBa, a il HOPMU € HOPMAMH TIPSAMOT 1Tii
(ct. 8 Koncrutyii).

Hopmu Mi>kHapoaHOTO MPUBATHOTO IpaBa MICTATHCS B TAKUX HOPMATHUBHO-
npaBoBux akrtax: 1. [luBuibHOMY kozaekci Ykpainu (Posnpin 8), me BupimieHo:
npo0iemMy MpaBocyO’€KTHOCTI (I3UYHMX 1 IOPUAMYHMX oOci0 (mpaBo - 1
J€3IaTHICTD); MUTAHHSA YTrOJ, iXHbOI (OPMHU; TMUTAHHS NCIIKTHHX 3000B’s3aHb,
CTPOKY [1i 1 popmMu AOBIpeHOCTI. TaKOXK y IbOMY PO3/11JIl BCTAHOBJIEHO HOPMHU L1010
MO30BHOI1 JABHOCTI; HOPMH, SIKI YaCTKOBO BHUPIIIYIOTh KOMI31i IpaBa BIACHOCTI;
HOPMH, IO PETyIOKOTh CHAJKOBI TPABOBIAHOCHHH. 2. Y CIMEHHOMY KOIEKCI
pOSFJ’IHHYTl Taki TUTaHHS : YKITaNEeHHS 1 po3ipBaHHA ILIOOIB 13 1HO3EMIISIMH;
CiMEiiHy TpaBO- 1 Ji€3[IaTHICTh, BCTAHOBJIEHHS OaThKiBCTBa (OATHKIBCTBO

! Koncnekr nekuiit 3 qucuumiinu «MikHAapoHe PUBaTHE MpaBo». [ 3100yBaviB BUIIOT OCBITH FOPUAMYHOTO
(axynpTeTy. Juimnpo: JOYBC. URL: https://dduvs.in.ua/wp-
content/uploads/files/Structure/library/student/lectures/1118/7.1.pdf



BCTaHOBIIIOETHCS, SIKIIO YOJIOBIK CIJIBHO MPOKUBAE 1 Be/Ie CIUIbHE TOCMOIAPCTBO 3
poaMHOI0, Oepe ydacTb y BMXOBaHHI JUTHHHU, Oepe y4yacTh y ii MareplaJbHOMY
3a0€3MeUeHHl, ICHYIOTh He3amlepeyHl JOKa3u TOro, IO YOJOBIK BHU3HAB CBOE
0aTbKIBCTBO); MUTAHHS YCUHOBJICHHS JITEH 1HO3EMIIMU, BCTAHOBJICHHS OIIKU YH
MIKTyBaHHS.

Cepen cnemialbHUX 3aKOHIB TOJOBHUM  JIKEPEJIOM  MIKHAPOJHOTO
MPUBATHOTO TpaBa Ha YKpaiHi € 3akoH Ykpainu «IIpo mixkHapojHe mpuBaTHE
npaBoy Bia 23 yepBHs 2005 poky.

3. CynoBa Ta apOiTpakHa MpaKkTUKA.

CynoBa Ta apOiTpakHa TpPaKTUKA BU3HAETHCS JDKEPEIOM IpaBa JIUIIE B
okpeMux Kpainax. Ilig cymoBOIO MPaKTUKOIO PO3YMIETHCS PILICHHS CYAIB IO
KOHKPETHUM CIIpaBaM, B IKMX BTUIIOIOTHCS HOTJISIAM CYAIB 1 SIK1 CTAIOTh TPaBOBOIO
OCHOBOIO TIPH PO3B'si3aHHI B MallOyTHbOMY aHaJOriyHUX crpaB. ToOTo, cyaoBa
MpPaKTUKa CKJIAJA€ThCS 3 CYIOBUX MPEIENCHTIB, 1 TOMY JIOTIYHO, IO JKEPEIOM
MDKHApOJIHOTO TPUBATHOTO TIpaBa Ha3WBaIOTh MpaBoBUi mpereneHt. Cynosi
MIpeIeICHTH — IIe MOTJISIU CYy/1iB Ha MIEBHE NMUTAaHHS, 3apiKCOBaH1 y PIlIECHHSX CYAdY.
CyTHICTh CYAOBOTO HpPELENEHTY IOJIAra€ B TOMY, LIO0 CYAOBOMY pIIICHHIO
HAJIAETHCS XapaKTep HOPMATUBHOTO aKkTy. ApOiTpaykHa MpaKkTUKa — 1€ PIIICHHS 110
KOHKPETHHUX CITpaBax, siki MPUUMAIOThCS HeJIep>KaBHUMHU HE3AJIC)KHUMH apOiTpaMu
(komepiiitHUM apOiTpakeM, TPETEHCHKUM CyJIOM) IPH BHPIIIEHHI CHOPIB, IO
BUHUKAIOTH 13 IUBUIBHUX Ta FOCHOAPCHKUX MpaBOBiAHOCHH. Take JiKepeso npasa
BUKOPUCTOBYEThCSI B AHrmii, 4dactkoBo y CIJA Ta B 1HmMX Jep:KaBax
aHTJIOCAKCOHChKOI cuctemu mpasa (ABcrpanisi, Kanana, ITAP, I3paine, fnonis,
Tainana Tomo). B YkpaiHi unHHE 3aKOHOJABCTBO HE BU3HAE JIXKEPEJIOM MpaBa aHl
pilleHHs Cyay, aHl cynoBy mnpakTuky. Tak, Pos'scHenns Ilnenymy Buioro
cremianizoBanoro cyxny, [lnenymy BepxoBHoro Cyny YkpaiHu He MarOTh O3HAK
JUKEpeNl TpaBa, TOMY IO BOHHM 3BOASTHCS JIMIIE JO PO3'SICHEHHS IMUTaHb
3aCTOCYBaHHSA 3aKOHOJABCTBA TpU BUPIMICHHI crpaB. Tomy mMpeneneHTy
3apyO1KHHUX KpaiH, K1 BUBHAIOTH MPELEIEHTHE MPaBO B SIKOCTI JKEpEIIa PaBoOBOTO
PETYIIOBaHHS, MOXYTh PO3TISAATHCS BIAMOBITHO SIK JHKEpela MIKHAPOIHOTO
nmpuBaTHOTO npaBa. OgHaK Hapa3i CUTYyaIlisd ACIIO 3MIHIOETHCS, YOMY CIIPHUSIE TTOSIBA,
HOBUX CYJOBHX aKTiB, 30KpeMa, moctaHoB KoHcCTuTyliifHOTO cyny YkpaiHu Ta
pitieHs €BPONENCHKOTO Cyy 3 TpaB JTIOAUHHA. AJie i 1OC1 OUTBIIICTh IOPUCTIB HE
BU3HAE CYJIOBY Ta apOITpaXHy MPAKTUKY JHKEpesioM TpaBa. Taka TMO3HIs
OOTPYHTOBYETHCS THUM, IO CyAu 3000B'i3aHI 3aCTOCOBYBAaTH, a HE CTBOPIOBATHU
HOpMHU TipaBa. BogHowac Bce Oinbliie (axiBIIB CXUISIOTBCA 1O BU3HAHHS
JUKEpeslaMu MpaBa CyI0BUX aKTIB TOTO Y 1HIIOTO CYAY.

4, 3BHuUali.

3BHUai - 1e MpaBmIIo, SIKE CKJIANIOCS JAaBHO, CHCTEMATHYHO 3aCTOCOBYETHCS,
X04 1 HE BUMarae cBO€i (ikcairii y meBHii mpaBoBiii Gopmi. 3BuUUAi, K MPaBUIIO
3aCTOCOBYIOTHCS B TopriBenbHiN nmpaktuili (nmpaBuia [HKOTEPMC 2010).

3BUYal 3aCTOCOBYIOTHCS: 1) KOJM 1X 3aCTOCYBaHHSI 0OYMOBJIEHO B JJOTOBODI,
3 SIKOTO BUHHK CITip; 2) KOJM J0 3BHYAI0 BIJICUJIA€ HOpPMa IpaBa, SIKy HAJEKHUTh
3aCTOCOBYBaTH JO CIPHUX TPABOBIAHOCHH, 3) KOJM 3aCTOCYBaHHS 3BUYAIB
3aCHOBY€THCS Ha MOJOKEHHSIX MDKHAPOAHHUX JOTOBOPIB, SIKi AIIOTh Y BITHOCHHAX



MIDXK JIep>KaBaMu, JI0 SIKMX HAJICKUTh CTOPOHU B 25 criopi. Big MikHapOIHUX 3BUYATB
CIiA BIAPI3HATH y3BUYA€HHS (POC. OOBIKHOBEHHS). Y3BHUYA€EHHS, SIK IPaBUIIO,
PEryJIo0Th B3aEMOBIAHOCUHH JIUIIE Y TUX BUTIAJKAX, KOJIU CTOPOHH B SIKIACH (popMi
BU3HAJIM 32 HEOOX1JIHE 3aCTOCOBYBATH MEBHE MPABUJIO MOBEAIHKUA. BOHU MOXYTH
BUKOPUCTOBYBATHUCS, HAMPUKIIAJI, IPU TIIyMadeHHs ropuandHux yroj. Lli nmpaBuna
X04Y 1 € BUPA3HUKOM BOJII YYAaCHHUKIB IMPABOBIJTHOCUH Ta BUKOPHUCTOBYETHCS Y
MDKHApOJHIA TOpPriBii, OaHKIBCHKIM CIIpaBi, IPU MOPCHKUX IEPEBE3CHHAX, Y
MOPCBHKHX MOpPTax, IPOTE BOHU HE € PaBOBUMHU HopMaMu. OTke, y3BUUAEHHS HE €
JDKEPEIOM MIXKHAPOIHOTO IPUBATHOTO IIpaBa’,

S. JlokTprHa npasa.

OcoO0MBICTIO TPABOBUX CUCTEM KpaiH 3arajbHOTO MpaBa € MOXKIUBICTh MPH
OOIpYHTYBaHHI CBO€I MO3UIIIT B Cy/l MOCUJIATUCS HE TUIBKA HA HOPMH 3aKOHY a0o
3arajbHOroO MpaBa, aje W Ha NOrJISAM BIAOMHX IOPHUCTIB, YMi Ipall OTPUMAIU
IIMPOKE BU3HAHHSA B MPABOBIiH cepi.

JIOKTpHUHAJIbHI JIKepesa — 1€ OMmyOJIIKOBaHI Mmpalli IOPHUCTIB, K1 MalOTh, 5K
MpaBUJIO, MPAKTUYHY CIPSIMOBAHICTh Ta OTPUMAaM 3arajbHe BU3HaHHS. Pobora
MOKE PO3TISIATUCS K BH3HAHA B SKOCTI JIKEpesa MpaBa, SKIIO Ha Hel PoOIsITh
NOCUJIaHHS B JEKIJIbKOX CYJOBHX pIIIEHHSAX. Bulbll BchbOro MoBa MHae mop
nyOJikarii, ki CX0k1 Ha BITYU3HSIHI KOMEHTapi A0 YUHHOTO 3aKOHOJABCTBA, a0
MPUBATHUX KOJAU(DIKAIIIX MPELEIEHTHOTO paBa. PoO0OTH akageMIqYHOTO XapaKTepy
Ta YHIBEPCUTETCbKI MIAPYYHUKH CyAaMHU SIK IPaBWIO HE LUTYIOThCcA. Tak, y
BenukoOpuTanii JpkepenaMd MIXHApOAHOTO IpUBATHOro mpasa € mpaui [aiici, a
takox Yemupa ta Hopta, y CIIIA — npuBaTtHa konudikariis npeueneHtiB «Croa
3aKOHIB MPO KOH(JIIKT 3aKOHIB», B OCHOBY SIKOI'O TMOKJIAJIEHO TPHOXTOMHHUUI KypC
Bimns?,

4. KOJIIBIMHI HOPMU: IOHSTTA, CTPYKTYPA TA
KIIACUPIKAIIA. OCHOBHI @®OPMYJIM ITPUKPITIJIEHHA

Sk BKaszyBajoCh paHilie, KONI3IWHUA METOJ € OCHOBHHUM METOJIOM
MDKHApOJIHOTO MPUBATHOTO MpaBa. «Komi3isy - TaTUHCHKUN TEpPMiH, IO O3HAYa€
31TKHeHHs. TyT MaeThcsl Ha yBa31l 3ITKHEHHS ABOX a00 Oblie 3aKOHOJaBCTB P13HUX
KpaiH, MK SKUMH CTOPOHAM IPaBOBIIHOCHUH 3 1HO3EMHHM eJIeMeHTOM (200 cyy)
HEOOXITHO 3poOMTH BHUOIp, BIJNOBIBIIM HAa TUTaHHA SKe 3 HHUX Oyle
3aCTOCOBYBATUCh I BPETYJIIOBAaHHS BKa3aHUX BIJHOCHMH. BiamoBinp Ha 1€
NMUTaHHSA, TOOTO BHpINMICHHS TMpoOJieMH BUOOpPY IpaBa, € TOJOBHOK METOIO
MI>KHAPOJIHOTO MPUBATHOTO Mpasa. JlJisd 1 BUPIIIEHHS 1 3aCTOCOBYIOThCS KOJI31iHI
HOPMH.

1 Koncnekr nekuii 3 aucuumiiay « MixxHapogHe npuBaTtHe npasoy». s 3100yBadiB BUIOI OCBITU IOPUANYHOTO
(axynbTeTy. [Juimnpo: JOYBC. URL: https://dduvs.in.ua/wp-
content/uploads/files/Structure/library/student/lectures/1118/7.1.pdf

2 Koncrnekr sekuii 3 qucnurmiiny «MikHapoIHe PUBATHE NPaBoy. st 3100yBadiB BUIOT OCBITH IOPUIUYHOTO
(axynpTeTy. Juimnpo: JOYBC. URL: https://dduvs.in.ua/wp-
content/uploads/files/Structure/library/student/lectures/1118/7.1.pdf



Biamosinno mo m.3 4.1 ct. 1 3akony Ykpaiau «[Ipo mixkHapoaHE MPUBATHE
paBo» KOJIi31iHA HOpMa BU3HAYAETHCS SIK IIPABOBA HOPMA, 1110 BU3HAYAE TIPABO SIKOT
JepIKaBH IIiJIArae 3aCTOCYBAaHHIO [0 NPABOBIIHOCKH 3 iHO3EMHHUM €J1€MEHTOM?,

Cnemnudika KOJI3IHHUX HOPM MOJIATa€ B TOMY, IO BOHU HE PETYIIOIOTh
0e31mocepeIHbO MPABOBITHOCKHU. 32 iX JIOMOMOTO0 CTOPOHH MPABOBITHOCHH JIUIIIE
oOUparOTh MPABOIMOPSAIOK, SIKUM OYyJIyTh BpPETylIbOBaHI JaHl IPaBOBITHOCHHHU.
ToOTO KOMI31ifHI HOPMH MarOTh BIJCHJIBHUM XapakTep, BIACWIAIOUM O TMpaBa
KpaiHu, SKUM OyIyTh peryjloBaTUCh MPaBOBIAHOCHMHHU. besmocepeaHbo xk
IIPaBOB1IHOCHHH, 30KpeMa, IpaBa Ta 000B’sI3KH 1X YIaCHHKIB, OyIyTh BpEryIb0BaH1
BXKE MaTepialbHO-TIPAaBOBUMHU HOPMaMH.

Crpykrypa  KouidiiiHoi HOpMHM  BiAmoBimae  (YHKI[IOHATLHOMY
NPU3HAYEHHIO KOJI3IMHOrO IpaBa, MOKIMKAHOTO 3a0e3leyuTd BUOIp Ipasa,
KOMIIETEHTHOTO PETYJIIOBAaTH PABOBIAHOCHUHH 3 1HO3eMHHMM eneMeHToM. KouiziitHa
HOpMa CKJIAJIa€ThCs 13 JIBOX E€JIEMEHTIB — 00csary Ta mnpus'szku. OQ6csar — 1e
BKa3iBKa, fKa MICTUTbCA B HOpPMI, Ha TpYIy MPaBOBITHOCHH 3 1HO3EMHHUM
€JIEMEHTOM, JI0 SIKUX L HOpMa 3acTocOoByeThcs. IIpuB'si3ka — 1ie BKasiBKa Ha
IpaBo, SIKE MIJUIsIra€ 3aCTOCYBAHHIO JI0 JIaHUX MPaBOBIJHOCHMH. Taka CTpyKTypa
KOJI31MHOI HOPMH BIJNOBIJIa€ CTPYKTYpl MPAaBOBUX HOPM B3araii: TinmoTe3l M
JUCTIO3UIII].

Hanpuxnan, cr. 38 3akoHy YkpaiHu «Ipo MDKHApOJHE IPHUBATHE IMPABO»
BCTAHOBJIIOE, 1110 MPABO BJIACHOCTI Ta 1HIII PEYOBI IIpaBa HA HEPYXOME Ta PyXOMe
MalHO (00csi2) BU3HAYAIOTHCS MPABOM JEPKABU, Y SAKIM 116 MAaHO 3HAXOJUTHCH,
SIKIIIO 1HILIE HE Mepea0aueHo 3aKOHOM (npus s3Ka).

Knacugixkauia konizitinux Hopm.

1. 3a pKepenaMy IpaBa KoJI31HHI HOPMHU MOJUISIOTh HAa HaI[lOHAJIBHO-
paBoBi (BHYTPIIIHI), SIKI MICTATbCS Y BHYTPIIIHbOMY 3aKOHOAABCTBI KOXKHOT
JIepKaBH, 1 MDKHAPOJIHI, K1 MaIOTh CBO€ 3aKPITJICHHS B MIKHAPOHUX JIOTOBOpaXx.

2. 3a TUIIOM KOJII31WHOT MPUB’A3KK (HAMOUTIBII 1CTOTHA Kiacudikalis)
PO3PI3HAIOTH OJHOCTOPOHHI Ta JBOCTOPOHHI KOMI31HHI HOpMH. OJHOCTOPOHHS
KOJIi3iliHA HOpMAa — TaKa HOpMa, MPUB'S3Ka K01 NPSIMO HA3UBA€E MPABO KPaiHHU, IKE
HiJJIArae 3aCTOCyBaHHIO. SIK paBHII0, OTHOCTOPOHHS HOpMa BKa3ye Ha KpaiHy, y
3aKOHI SIKO1 Il HOpMa MICTUTBCSI, TOOTO yKpalHChKa KOJi31iiHa HOpMa BIJCHIIAE IO
npaBa Ykpainu. Taki HOpMmH, € immepatuBHUMHU. Hampukian, 3a cr. 71 3akony
CHaJKyBaHHS HEPYXOMOIrO MaiiHa, siKe MiJUIsrae Jep>KaBHIN peecTpallii B YKpaii,
PETrYJIOETHCS IIPABOM Y KpATHHU.

/{BOCTOPOHHS KOJI3iiiHA HOPpMA — II€ HOpPMA, NMPUB'A3KA SKOI NPSMO HE
Ha3MBa€ TMPAaBO KOHKPETHOI JepxkaBu, a (POPMYINIOE 3arajJibHUl MPUHILINIIL,
BUKOPUCTOBYIOUM SKWUW, TMPOBATUTHCA BUOIP KOHKPETHOI MPAaBOBOi CUCTEMHU
(HampuKyaa, TMPUHIUI «OCTAaHHE TOCTIHHE MiCIe TPOXKUBAHHS CHAJKOJABIIS»,
«MICIIe 3HAaXO/DKEHHS MalHa», «MICIe YKIaJaHHA TMPaBOYMHY», «MICIIe
nepeOyBaHHs» Ta iH.). [IpUB'SI3Ky ITBOCTOPOHHBOT HOPMH Ha3UBAIOTH HOPMYN0I0
NPUKDINIEHHA.

! 3akom Vkpainm  «npo  MmikHapoaHe — npusatHe — npaBo»  Big  23.06.2005 p.  URL:

https://zakon.rada.gov.ua/laws/show/2709-15#n8



3. 3anexHO Bl KIIBKOCTI MPHUB’SI30K KOJI31HHI HOPMH PO3MOAUIAIOTh Ha
npocti Ta ckiangdi. Ilpoceti kouai3iliHi HOpMHM MICTATH OAMH OOCAT Ta OJHY
npuB’s3ky. CriaaHi KoJi3iiiHI HOpMH MarOTh JACKIIbKA MPUB’A30K. Taki Komi31iH1
HOPMH MOXYTb OyTH aJIbTEPHATUBHUMH Ta KyMYJISITHBHUMH.

Anvbmepramueni Hopmu PO3PIZHIIOTHCS MK COOO0I0 3aJIEKHO BiJl XapaKTepy
3B'SI3KY MK aJbTEpPHATUBAMU Ta MOAUISIIOTHCA HA npocmi ma cKAaoHi. ¥ npocmiii
AlbMepHAmMuUGHill KOMI3ilHIl HOpMI BCl albTEPHATHBHI MPUB'SI3KU PIBHO3HAYHI —
KOKHAa 3 HUX MOXKe OyTu 3actocoBaHa. [Ipm mpomy BuOip O/HI€lI 3 TPUB'SI30K
BUKJIIOYA€ TIOJANbllle BUKOPUCTAHHA IHIIMX. 3a3BUYail BOHHU 3'€IHYIOTHCS
CHIOJTYIHHKOM «a00». [Ipukiamom Takoi Komi3iiHOT HOpMH CIyTye 4.1 cT. 42 3akoHy
Ykpainu «[Ipo Mi>kHapoaHE TPUBATHE MPABO»: «3aXKCT MpaBa BIACHOCTI Ta 1HIINX
PEYOBHUX MPaB 3/1MCHIOETHCS HAa BUOIP 3asiBHUKA BIJAMOBIIHO J0 MpaBa JAEp:KaBH, y
K1 MalHO 3HaXOAMUThCSA, a0O BIAMOBIIHO 10 MpaBa JepxkaBu cyay». Ckiraoua
anbmepHamueHa Koai3iiHa Hopma — 1e Taka HOpMa, B SKId albTepHATHBHI
OPUB'S3KUA  CyHiapsiiHI Mk co0oro. [lpu 1bOMYy BHOKPEMITIOIOTHCS OCHOBHA
(reHepaibHa) MPUB'sI3KA, AKa (OPMYITIOE 3arajbHe TOJI0OBHE MPaBUIIO BUOOPY MpaBa
(mpu3HaYEHe JJI NEePIIOYEProBOro 3aCTOCYBaHHs ), 1 cyocuaiapHa, - sika GopMyIToe
1ie ojHe ab0 KUTbKa MPaBUJI 1 3aCTOCOBYETHCS TO1, KOJIM TOJIOBHE MPABUIIO 3 OY/Ib-
AKX NpUYUH He OyJio 3acTocoBaHe a00 BHUSBWIIOCA HEAOCTATHIM Uil BHOODY
KOMIIETEHTHOTO npasonopAnky. Hanmpukian, 4.3. ct. 16 3akony Ykpaiau «lIpo
MDKHApOJHE TMPHUBATHE MPaBO» OCOOMCTUM 3aKOHOM 0coOM 0e3 TpoMajsHCTBa
BBAXKAETHCS MPABO JEPKABH, Y SKIM 11 0co0a Mae MiCLE MPOKMUBAHHS, a 32 HOro
BiJICYTHOCTI — MicIle nepeOyBaHHs .

4, 3a QopMor BHpaKEHHS BOJII 3aKOHOHABI (200 CTymeHem
00O0B’SI3KOBOCT1 JUIsl CTOPIH) KOJMI31dHI HOPMH TOJUISIOTHCS Ha IMIIEpaTUBHI Ta
JUCNO3UTUBHI. IMIepaTUBHI — 116 HOPMHU, K1 MICTATh KATETOPUYHI BKa31BKH 1100
BUOOpY MpaBa il HE MOXYTh OYTH 3MIHEHI 3a MOTOJKEHHAM CcTopiH. [Ipukiamom
IMIIEpaTUBHO1 KOJI31HOT HOpMU Moke OyTu 4. 3 crT. 42 3akony Ykpainu «IIpo
MDKHApOJIHE TIPUBATHE MPABO»: 3aXKCT IIpaBa BIACHOCTI Ta IHIIUX PEYOBUX IPAB,
SK1 MJIATal0Th JAepKaBHIM peectpariii B YKpaiHi, 3MIHMCHIOETBCS BIATIOBIIHO 10
npaBa Ykpainu. J{ucno3uTHBHI — 11€ HOPMH, SIK1, BCTAHOBIIIOIOYH 3arajibHe IPABUIIO
CTOCOBHO BHOOpY TpaBa, 3aJMIIAIOTh CTOPOHAM MOXJIMBICTH BIJIMOBHUTHCS BiJl
HBOTO 1 TakuM crmocoOOM o0OpaTH 3acTOCOBHE IpaBo. J(MCIO3UTUBHICTH
MPOSIBIISIETHCS Y TaKUX (DOPMYITIOBAHHSX, SIK «CTOPOHH MOXKYTh», «SIKIIO 1HIIE HE
BCTAHOBJICHO YroJlaMu CTOpin» Ta 1H. Hanpuknan, ct. 61 3akoHy: NOApYHOKS MOKeE
oOpaTH Ui peryitoBaHHs MailHOBUX HACIIJIKIB LIT00Y IPAaBO OCOOMCTOTO 3aKOHY
OJTHOTO 3 TIOAPYXOKs ab0 MpaBo AepIKaBH, Yy sIKI OJMH 3 HUX Ma€ 3BUYAHE MiCIle
nepeOyBaHHs, a00, CTOCOBHO /10 HEPYXOMOTO MaifHa, TIPaBO JEpKaBH, y SKIH 1€
MaiHO 3HAXOIUTHCSI.

OcHoBHIi ¢popMy./ 1M NPUKPINJIEHHS.

1 Koncnekr nekuii 3 aucuumiiay « MixxHapogHe mpuBaTHe npasoy. s 3100yBadiB BUILOi OCBITU IOPHANYHOTO
(axympTeTy. Juimnpo: JOYBC. URL: https://dduvs.in.ua/wp-
content/uploads/files/Structure/library/student/lectures/1118/7.1.pdf



DopMyII0I0 MPUKPITUICHHS] HA3UBAIOTh MPUB'SI3KY TBOCTOPOHHBOT KOTI31MHOT
HOPMH.

OcHoBHI (hOpPMYJIH PUKPITITICHHS

1. Ocobucruii 3axkon ¢izuunoi ocodu (lex personalis), 3rifHO 3 SIKUM
BU3HAYAETHCS MMPABOBUH cTaTyc (hi3UUHOT 0COOH, i1 IMpaBo- Ta M1€31aTHICTh, a TAKOX
ocoOuCTI Ta 1HIII MpaBa. Pi3HOBHUIaMH 0COOUCTOTrO 3aKOHY (h13UYHOT OCOOU TaKi: —
3aKoH rpomajsHCcTBa (lex patriae, lex nationalis) — 03Ha4yae 3acTOCyBaHHS IIpaBa Ti€i
Jep’KaBu, TPOMAJTHUHOM SIKOi € TMeBHa 0co0a; — 3aK0oH MicIlsd mpokuBaHHA (lex
domicilii) — o3Hauae 3acTocyBaHHs MMpaBa Ti€l AepKaBH, J¢ IIEBHA 0c00a MOCTIHHO
4y TiepeBaXkHO MpokuBae. Ha cboromni lex domicilii BU3HaeThes ycima aepkaBaMu
TITBKH 3 PI3HUIICIO, IO B OJHUX JEp’KaBaX BiH Ma€ MEPIIOYEProBe 3HAYCHHS (B
KpaiHax aHIJI0aMEpPUKAaHChKOI CUCTEMHU IpaBa), a B IHIIUX — Japyrodeprose. [{ogo
LBOTO IHCTUTYTY, TO lex domicilii 0yBae ABOX pi3HOBHU/IB, a caMe: 32 OXOIKEHHIM
1 32 BuOOopoM. Domicilii 3a MOXOMKEHHSIM OTpPUMY€E KOKHA 0co0a B MOMEHT
HapokeHHs, a domicilii 32 BUOOPOM MOKE BUIBHO OTpUMaTH Oyjb-sika ocola
3amicTh domicilii 3a moxomxkeHHsM. s orpumanHs domicilii 3a BuOGOpom
HEoOX1HO, 100 ocoba (HakTUYHO TMPOKMBAJIA y JepkaBl, SIKy BOHa oOpaina 3
HaMipOM 3aJIUIITUTUCS B HIll HA3aBXIH.

[Iloxo mepioueproBoro 3acCTOCyBaHHs 3aKOHY IpoMaJisiHCTBa (lex patriae), To
Ha HOro 3aXuCT BKa3ye TOW (paxT, 110 y pa3i WOro 3acTOCyBaHHS HaOararo Jieriie
BCTAHOBUTU OCOOMCTHH cTartyc (Pi3uyHOi 0coOM, TOOTO 3B’S30K 13 JEP’KaBOIO
IpOMaJISTHCTBA HaWOuIbm cTabumbHuMi. [IpoTe Benwka KUTBKICTh JIFOJEH HeMae
B3araji rpoMajasHCTBa ab0 Mae JeKinbKa, B BHACIIJOK YOTO W BHHHKAe Oarato
npoOJieM sIK JJIl UUX JII0JIE Tak 1 B MeXaxX MIKHAPOAHUX BITHOCHUH. Y IHX
BUIAJIKaX € HEOOXIAHICTh 3aCTOCYBAaHHS 3aKOHY MOCTIMHOIO MICIS MPOKHUBAHHS,
100TO lex domicilii. HeoOXimHO 3a3HAaYUTH, IO CHOTOJIHI PO3LIUPIOETHCS KOJO
JepkaB, SKi BCE YacCTIIE BHKOPUCTOBYIOTH TaK 3BaHy «3MIIIaHy CHCTEMY»
0COOMCTOr0 3aKOHY, TOOTO 3aCTOCOBYIOTHCSI OOMIBA BAPIaHTH, IO MIJBUIILYE HOTO
edeKTUBHICTh. Bu3HaueHHs mpaBOBOro crarycy (i3uyHOi ocoOu 3a 0COOMCTUM
3aKOHOM Yy 3MIIIAHOMY BapiaHTi 3HAWIIO CBOE BiIOUTTS B 3akoH1 Ykpainu «IIpo
MDKHApOJIHE IPUBATHE MPABO», 1€ B CT. 16 3a3HAYAETHCS, 110 «OCOOMCTUM 3aKOHOM
Gb13U4HOT 0cOOM BBAXAETHCS MPABO JCPKABU, TPOMAITHUHOM SKOi BOHA €. SIKIIIO
¢b13uaHa 0ocoba € TPOMAJTHUHOM JIBOX YU OUIBINE JACpiKaB, il OCOOMCTHM 3aKOHOM
BBA)KAETHCS MPABO Ti€l 3 IEprKaB, 3 IKOK0 0c00a Ma€ HaWTICHIMINMN 3B’ 30K, 30KpeMa
Ma€ MicCIle MPOKUBAHHSA a00 3aliMa€eThCcs OCHOBHOIO isUTbHICTIO. OcoOucTUM
3aKOHOM 0co0m 0€3 TPOMAaJSTHCTBA BBAKAETHCS MPABO JIEPkKABU, y SKiH 119 0coba
Mae Miclie MPOXKUBaHHS, a 32 MOro BIICYTHOCTI — Micile niepedyBanHs. OcoOucTum
3aKOHOM ODKEHL BBa)XA€ThCS IMpaBO JEp>KaBH, y KA BIH Mae MicUe
nepebyBaHHs» .

2. 3aKOH «HallOHAJIIBHOCTI» ropuandHOi ocobu (lex societatis) —
BUKOPUCTOBYETHCS 1] YaC BUPIIIEHHS KOJI31{ 3aKOHIB, SIKI OB’ S3aH1 3 TPaBOBUM

! Bposxiii A. M. 3akoHosiaBue 3a0€3MeUeHHs IPUBATHONPABOBKX BifHocuH. Yactuna 1. MixkHapoiHe NpUBaTHE
NPaBO : KOHCHEKT JIEKLIH JJIsl CTYAEHTIB yciX ()OpM HaBYaHHS BCIX CIEL[IaIbHOCTEH Ta HANPSMIB MiATOTOBKH / A. M.
Bposniii, 1. I. Kunnmuuk; XapkiB. Hal. yH-T Mickk. rocm-Ba iM. O. M. bekeroa. Xapkis : XHYMI im. O. M.
Bekerosa, 2018. 102 ¢. C. 17.URL: https://core.ac.uk/download/pdf/185265053.pdf



MOJIOKEHHSIM  1HO3eMHOi ropuandHoi ocobu. Llg ¢dopmyna mnpuxpimieHHs
nepeadayae 3aCTOCYBaHHS MpaBa Ti€l IepKaBH, sIKIM HaJIeKUTh IOPUANYHA 0co0a.

3. 3akoH MicIls 3HaxokeHHs peul (lex rei setae) — oHA 3 CTapoOJaBHIX
KOJII31MHUX MPUB’SI30K, 32 IOIOMOTOI0 SIKOT BU3HAYAETHCSI PEYOBO-TIPABOBUM CTATyT
MPaBOBITHOCHH 1 O3HA4Ya€ 3aCTOCYBAHHS IpaBa TIi€i JAep>KaBU, HA TEPUTOPII SIKOT
3HAXOJUTHCS PIu JJIs BPETYJIOBAaHHS BIAHOCHH B cdepi Mpapa BJIACHOCTI, 1HIIMX
pedoBuX MpaB. L mpuB’s3ka Takoxk 3akpiriieHa y cT. 38 3aKkony.

4, 3akoH kpainu npoaasiis (lex venditoris) — 03Ha4Ya€ 3aCTOCYBaHHS ITpaBa
Ti€1 IepKaBy, Jie 3aCHOBAHA, Ma€ MICIIe TPOKUBAHHSI a00 OCHOBHE MICIIE AISUTHHOCTI
CTOpOHa — MpojaaBelib. e mpuB’si3ka BBAXKAETHCS 3aralbHOI0 CYOCH IIaPHOIO 1010
BCIX 30BHIIIHbOEKOHOMIYHUX MPaBOYHHIB.

3akoH Micug 3aiMcHeHHs akTy (lex loci actus) — mpuB’si3ka, IO MIKPOKO
BUKOPUCTOBYEThCSI B 3000B’s13aibHIA cepl W 03HaYa€e 3aCTOCYBAHHS IpaBa TI€l
JIep’KaBU, Ha TEPUTOPIi siKOi OyB 3aiiicHeHui akT. [IpuBaTHONMpaBOBUM akT — 1Ie
IIMPOKE TMOHATTA, M0 OXOIUIIE pi3HI MpuBaTHOMpPaBoBi aii. OCHOBHUMH
PI3HOBHIAMH 3arajibHOi (OPMYITH TPUKPITUICHHS 3aKOHY MICIIS 311MCHEHHS aKTy €
3aKOH MICIISl YKJIQJICHHS IOTOBOPY M 3aKOH MiCIIsl BUKOHAHHS 3000B’S13aHb.

i dopmynu npuKpilUIeHHS MalOTh CYOCHIIapHUN XapakKTep CTOCOBHO
aBTOHOMIT BOJII CTOPIH MiJl Yac PEryJtOBaHHS MUTaHb 3000B’S3aJLHOTO CTaTyTy U
3aCTOCOBYIOTHCS BUKJIFOYHO 3a BIJICYTHICTIO 3TOJM CTOPIH 11070 BUOOpY MpaBa: —
3akoH wmicus ykiageHHst goroBopy (lex loci contractus) — o3Hayae 3aCTOCYyBaHHS
mpaBa Jiep>KaBH, Jie YKIJIAJEHO JOTOBIpP, Ta 3aCTOCOBYEThCS Y cdepi 3000B’A3aIbHOTO
npaBa. CTOCOBHO IIi€] MPUB’SI3KKU ICHY€E MpoOIeMa BUSHAYCHHS MICIS 31MCHEHHS
JIOTOBOPY, SIKIO BIH YKJIAJIGHWH MK CTOpPOHAMHU IUIAXOM JIMCTyBaHHA. Miclie
YKJIaJICHHS JOTOBOPY MO-PI3HOMY TIYMAauUThCs B MpaBi pi3HUX KpaiH. Hanpuknan,
B AHIJIO-aMEPUKAHCHKOMY TIpaBi JOTOBIP BBAKAETHCA YKIAJACHUM y TOMY MICII,
3BIIKM BIAMPABICHUN aKIENT, B KpaiHax €Bponu — J¢ OTPUMAHHUMA AaKIIEeTT.
TenaeHIriss cydacHoi NMPAaKTUKH CHpPsIMOBaHA Ha BIAMOBY BIJ] 3aCTOCYBaHHS IU€l
dbopMylIu TPUKPIIUICHHS HacamIepes TOMYy, IO KaTeropis MicClsl YKJIaJeHHS
noroBopy TpaHchopMmyBanacsa 3 (Pi3MUHOI, peanbHOiI KaTeropii B (QopMaibHO-
IOpUJIMYHY; — 3aKOH Miclis BUKOHaHHs foroBopy (lex loci solutionis) — o3Haudae
3aCTOCYBaHHsS TpaBa Ti€l JepikaBH, Je 3000B’sA3aHHS, SIKI MICTATHCS Y JIOTOBOPI,
MJUISITAI0Th  BUKOHAHHIO 1 BBAKAETHCSA ONTUMAILHUM BapiaHTOM pETyJIOBaHHS
NUTaHb 3000B’s13aIHHOIO CTATYTy. Y MpaBl OUTBIIOCTI AepaB NPUHHATA HACTYITHA
IHTepIpeTallisi MICIii BUKOHAHHS 3000B’s3aHb, a caMe MOBa WHJe MpO MicIe
(bakTHUYHOI 371241 TOBapy, TOBAPOPO3MOPSI YUK TOKYMEHTIB a00 MicIle 31HCHEHHS
IaTexy .

5. 3akon wMicusg ykiaaeHHs 1uno0y (lex  loci  celebrationis) —
3aCTOCOBYETHCS B 3aKOHOJIABCTBI ACSKUX KpaiH, 10 PEryJI0€ CIMEMHI BITHOCUHU 1
O3HAYa€ 3aCTOCYBAHHS MpaBa Ti€i Jep>KaBU, HA TEPUTOPII SIKOI YKIIaIEHUN UTI00.

1 Bposaiii A. M. 3akoHomaB4e 3a0€3ME€YEHHs IPUBATHONPABOBHX BimHocuH. Yactura 1. MiXKHapoIHE MpUBATHE
NPaBO : KOHCHEKT JICKLIH ISl CTYAEHTIB yciX ()OpM HaBYaHHS BCIX CIELIaJIbHOCTEH Ta HAPSMIB MiATOTOBKH / A. M.
Bposaiii, 1. I. Kunnmuuk; XapkiB. Hai. yH-T Mickk. rocm-Ba iM. O. M. bekeroa. Xapkis : XHYMI im. O. M.
Bekerosa, 2018. 102 ¢. C. 17.URL: https://core.ac.uk/download/pdf/185265053.pdf



6. 3akon Mmicus 3anofisiaas mkoau (lex loci delicti commissi) — o3Hagae
3aCTOCYBaHHs TpaBa Ti€l Jep)KaBH, Ha TEPUTOPIi SKOi OyJja 3amojisHa IIKoJa, 1
3aCTOCOBYETHCS JUIsl PETYJIIOBAHHS JCMIKTHUX 3000B’s13aHb. [[puHIIMNI 3aK0HY MicCIs
3aMoMIsIHHS IIKOAW BUpaXkeHud B m. 1 cr. 42 Mincekoi koHBeHiii 1993 p.:
«3000B’sI3aHHS MPO BIAIIKOAYBAaHHS INMKOAW, KpIM [id, IO BHUIUIMBAIOThH 13
JIOTOBOPY, Ta IHIIMX MPABOMIPHHUX /i, BHU3HAYAIOTHCA 3a 3aKOHOJABCTBOM
HoroBipHoi CTOpoHH, Ha TEPUTOPIi AKOI Maja micle /it ado 1HIIa 00cTaBUHA, 110 €
MiJCTABOIO JIJII BUMOTHU TPO BIAMIKOMYyBaHHA 30UTKiB». Came Iiell MPUHIAII
3a3HaueHu# y po3n. 7 3akony Ykpainu «lIpo Mi>kHapogHe MpUBaTHE MPaBO». AJie
HEOOX1THO 3a3HAYUTH, 1[0 OCHOBHUM TIPUHITUIIOM CYYaCHOTO BUPIMICHHS IETIKTHIX
3000B’s13aHb € MOXJIMBICTh BUOOPY 3aKOHOJABCTBA HANOUIBII COPUATIUBOTO IS
noreprinoro’.

1. 3akoH micus pobotu (lex loci laboris) — o3Hayae 3acTocyBaHHS ITpaBa
KpaiHd, 1€ 3JIACHIOEThCS TPYJOBa ISUIBHICTh, 1 3aCTOCOBYETbCA B cdepi
MDKHAPOJIHUX TPYIOBUX BITHOCHH (HAWBAKIUBIIIUM BUHATKOM 13 IbOTO MIpaBuJa €
dbopma TPyI0BOTO JIOTOBOPY).

8. 3akoH mpanopy (lex flagi) o3Hauae 3actocyBaHHs MpaBa Ti€i KpaiHH,
il TParmopoM SKOi, HANpPHKIA[, XOAUTh CcyaHOo. llel KoMI3IMHMN TIPUHITAI
CTAaHOBUTh TpaHCHOpPMAILII0 TPHUB’SI3KU «OCOOUCTHI 3aKOH» 3aCTOCOBHE [0
MOBITPSHUX, BOJHUX Ta KOCMIYHUX 00’ €KTiB. Lli 00’ €KTH € KYMOBHOIO TEPUTOPIEIOY
Jiep KaBU IIpanopy, TOMY JIJIsl peryIrOBaHHs OUIBIIOCTI BITHOCHH, SIKI BHHUKAIOTh Ha
iXHpOMY OOpTY, B IEPILLY YEPry, 3aCTOCOBYETHCS 3aKOH Ipanopy. OcHOBHa cdepa
3aCTOCYBaHHA — 11e cpepa TOPriBeJIbHOrO MOPEIUIABCTBA, MI>KHAPOJIHI MOPCHKI Ta
TIOBITPSAHI TIEPEBE3CHHSA.

9. 3akoH cyny, skuil Bupimye cynepeuky (lex for1) — ue mpuB’sizka
OJIHOCTOPOHHBOI KOJII31HHOT HOPMU i 0O3HAuUa€e 3aCTOCYBaHHS MpaBa Ti€l Jep>KaBH,
Cyl SKOi po3risgae crpaBy 3 1HO3eMHUM eieMeHTOM. KoumiziliHe THUTaHHS
BUPIIIYETHCS CYJOM Ha KOPUCTh 3aCTOCYBaHHSI BJIACHOTO HAI[IOHAJIBHOTO IpaBa.
3aranpHONPUMHATOI Cc(hEepor0 3acTOCYBaHHS 3aKOHY CyAy € MIKHApOJIHUN
UMBUIbHUIN TIpotiec. [IpaBo kpainu cyy HUTKOM MOKe OyTH 3aCTOCOBHE JI0 TIEBHOTO
BUJly TPUBATHOMPABOBHX BIJHOCHH 1 MOXXE BHUCTYNaTH aJlbTEPHATHBOIO YyCIM
OocTaHHIM ¢dopMylaM TPHUKPITUICHHS. Y 3aKOHOJABCTBI OUIBIIOCTI JiepiKaB
nepea0ayeHo, SKIIO 3MICT HOPM TIpaBa 1HO3EMHOI JIep>KaBU B JIOIIJIBHI CTPOKU HE
BCTAHOBJICHUH, CyJl BUPILIY€ CIIPaBy Ha IMiJICTaBl CBOTO HAI[IOHAJIILHOTO MPaBa.

10. 3akon, oOpanuii ocoboro, sika 3aikcHuIa npaBounH (lex voluntatis) —
CTAaHOBHUThH 3aCTOCYBAaHHSI IpaBa TI€l Jep)KaBH, Ky 00epyTh cami CTOpoHHU. Ll
dbopmyna TPUKPIIUICHHS, fKa TaKOX Ma€ Ha3By «aBTOHOMisl BOJI CTOPIHY,
CIpsIMOBaHa Ha BPETYJIIOBaHHS JOTOBIPHUX BIJHOCHUH 3 1HO3EMHHUM €JIEMEHTOM 1
CaHKI[IOHOBaHAa 3aKOHOJIaBCTBOM CYyYaCHHX JIEpkKaB 1 MI>KHAPOIHUMHU KOHBEHIIISIMU
YHIBEpPCAIBHOTO Ta PETiOHAIBHOTO XapakTepy. Sk HallloHaJIbHE KOJI3iiHE MpaBo,

1 Tam camo.

2 bposaiit A. M. 3akoHomaBue 3a0e3neueHHs NPUBATHONPABOBHUX BigHOCHH. YacTuna 1. MixHapoaHe npuBaTHE
NPaBO : KOHCHEKT JIEKLIH JJIsl CTYAEHTIB yciX ()OpM HaBYaHHS BCIX CIEL[IaIbHOCTEH Ta HANPSMIB MiATOTOBKH / A. M.
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Tak 1 MDKHApOJHI JOTOBOPU BUXOIATH 13 TOTrO, IO MiJl Yac BHUPIIMIEHHS BCIX
KOJII31HHUX NTUTaHb Y c(pepi TOroBIpHUX 3000B’s13aHb BUPIIIAJILHOIO € BOJIS CTOPIH.

VY 3akoni Ykpainu «IIpo MixkHapoHe IpUBaTHE IPABO» MPUHIIUI aBTOHOMI1
BOJII BU3HAYEHUH y CT. 5, JIe¢ BKA3Yy€ThCs, 110 YYACHUKU MPABOBIAHOCHH MOXKYTh
CaMOCTIMHO 3JiMCHIOBATH BHOIp TpaBa, IO IMIJJIATa€ 3aCTOCYBAHHIO JO 3MICTY
MIPAaBOBUX BIJTHOCHH, IIPH 1IbOMY TaKWU BUOIp Ma€ OyTH OYEBUJIHO BUPAKEHUM a00
PsIMO BUIUIMBATH 3 JII CTOPIH MPABOYMHY, YMOB IIPABOYMHY UM OOCTaBUH CIIPaBH,
SAKi PO3IIISANAIOTECA B iXHiM CYKYIIHOCTI, SIKIIO iHIIE HE IEpendadeHo 3aKOHOM'.
CTopoHH MOXYTh O0OpaTH MPaBO MIOJAO MPABOUYMHY B LIJIOMY a00 HOTO OKpeMoi
JacTHHU. Y I[bOMY pa3i BuOip mpaBa a0o 3MiHa paHimie oOpaHOro mpaBa MOXKYTb
OyTH 311HCHEH] YYaCHMKaMH MPaBOBIIHOCHH y OyAb-sSKUN yYac, 30KpeMa IiJl 4ac
BUMHEHHS IPABOYMHY, HA PI3HUX CTaA1sIX HOro BUHUKHEHHS To1o. KpiM Toro, BuOip
nmpaBa abo 3MiHa paHinie 0O0paHOro Mpama, SKI 3pOOJICHI MICJSI BUUHEHHS
MIPaBOYMHY, MAIOTh 3BOPOTHY IO 1 € JIHCHUMU 3 MOMEHTY BUMHEHHS IIPAaBOYHHY,
ajyie He MOKYTh OyTH IiJICTABOIO JJI1 BUSHAHHS MIPABOUYUHY HEJIICHUM Y 3B’S3KY 3
HEJIOTpUMaHHAM Horo (opmu. OTxe, K HaIlOHAJIbHE KOJI31HHE MpaBoO, TaK 1
MDKHApPOJHI TOTOBOPH BUXOJSATH 3 TOTO, IO IiJl YaC BUPIMICHHS BCIX KOJI31MHHX
nuTaHb y cdepi AOroBipHUX 3000B’s3aHb BHUPIIIAILHOIO € BOJsi cTopiH. [IpaBo
OUIBIIOCTI Jep’kaB mependadae aOCONIOTHY, HEOOMexeHy 1 Oe3zamnepeuny
aBTOHOMIIO BOJII CTOpIH 100 BUOOPY 3aCTOCOBHOrO mpama. Jlo Takux aepxkas
Hanexatb: Bipmenia, AsBctpis, YropuuHa, Benecyena, Himeuuuna, I'pemis,
Kanana, Kuraii, [lIBeitnapis Ta iHml. 3a 3aKOHOJIABCTBOM LIMX JEPXaB CTOPOHU
MOXYTb OOpaTH SIK IPaBO JEpKaBH, 3 IKUM OB’ s13aH1 1XHI MPAaBOBITHOCUHH, TaK 1
MIPaBO JIEP>KaBH, 3 IKUM IIi IPABOBITHOCUHU HE MAaIOTh 3B s3Ky. [Ipu iboMy CTOpOHHU
MPUIYCKAIOTh, 110 TAKKUM CIIOCOOOM OyJie 3a0e3neueHa Halibpa 00’ €KTUBHICTb.
OpHak 0OMeXeHHS! MOXKYTh BUHUKATH U 3 IHIIUX IPUYKH. 3a3BUYail aBTOHOMISI BOJI
BHUKJIIOUAETHCS B JIOTOBIPHUX BIJHOCHMHAX, 00’ €KTOM SIKMX € HEpyXomi pedi, TOOTO
BUOIp CTOpOHAMU TTpaBa HE MOXKE BIUTMBATH Ha JiI0 IMIIEPATUBHUX HOPM JIEpKaBH,
3 SIKOIO JIOTOBIp peajbHO MOB’s3aHui. Bubip mpaBa cTOpOHaMH HE MOXKE TaKOXK
OOMEKUTH UM MOPYILIUTH MPaBa, siki HAOYJIM TPETi 0COOM O MOMEHTY BUOODY MpaBa
200 3MiHHM paHinie 06paHOro npasa’.

11. 3akoH HaWOLIBII TICHOTO 3B’ SI3KY (proper law) — 03Hayae 3acTOCyBaHHS
mpaBa Ti€l JOepkaBu, 3 SKOK TMPABOBIIHOCMHW HAWTICHINIE TIOB’s3aHi, U
3aCTOCOBYETHCS SIK B 3000B’s13aJIbHOMY MpaBi, Tak 1 B cdepl NETKTIB, MiJ Yac
peryJiroBaHHs IUTIOOHO-CIMEWHMX, CHAaJKOBUX, TPYI0oBUX BigHocHH. lle mpuxman
«THYYKO1» KOJII31HHOI HOPMH, IO HAJEKUTh HOBOMY TMOKOJIHHIO KOJI31HHUX
npaBui, 1 Mae cBO€ 3akpirieHHs B KoHBeHLIi mpo mpaBo, 110 3aCTOCOBAHO [0
JIOTOBIpHUX 3000B’s13aHb, 1980 p. ¥V 3akoH1 Ykpainu «IIpo mikHapoHe npuBaTHe
MpaBoO» 3a3HAUYCHUI BUIIE MPUHIMI TaKOX BijgoOpas3uwBcs, a came B 4. 3 cT. 4
MIJKPECITIOETHCS, 10 BHU3HAYCHE 3TIIHO 3 KONI3IMHUMH HOPMaMH IIpaBO HE
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3aCTOCOBYETHCS, SIKIIO 32 BCIMa 0OCTaBUHAMMU MPABOBIIHOCHHU MalOTh HE3HAUHUN
3B’A30K 13 BU3HAUYEHUM IPABOM i MarOTh HAWTICHIIIMI 3B’ 30K 3 iHIIAM IpaBoM?,

CyuacHa 0coOJIMBICTh KOJII31MHOTO MpaBa MOJIATae y BIAMOBI BiJT «OKOPCTKHUX)
KOJII3IHHUX HOPM, SIK1 3aCHOBaH1 Ha OJTHOMY KpUTepii BUOOPY IpaBa 1 3aCTOCYBaHHI1
«THYYKHX» MPaBUII, SIKi BPaXOBYIOTh YC1 00CTaBUHU cripaBu. /{0 HOBOTO MOKOIIHHS
KOJTI31HHUX MPaBUJI HAJICKHUTH TAKOK HAWOUIBII CIIPHUSTINBUAN 3aKOH JIJISI CTOPOHH.
3acTocyBaHHS 3aKOHY HaMOUIbII CHOPUSITIMBOIO JIJISi CTOPIH € OJIHIEI0 3 CyYaCHUX
TEHJCHIIM B KOMNi3iMHOMY perymioBaHHI. Taki Koui3iiiHI HOPMH 37eOUTBIIOrO
BCTAHOBITIOIOTHCS JUIS PETYJIFOBaHHS JETIKTHAX 3000B’s13aHb, CIMCHHHX BiTHOCHUH 1
CHPSAMOBAHI Ha 3aXUCT CIa0KOi CTOPOHHU B TAKOMY 30008’ SI3aHHi2.

S. 3ACTOCYBAHHA IHO3EMHOI'O ITPABA

3acTocyBaHHS 1HO3EMHOrO IpaBa € CKJIAJHUM MPOIECcOM, ajke cyd alo
THIIWI TPaBO3aCTOCOBYMI OpraH MOXe He 3HaTé (Ta W He 3000B’s3aHUIl 3HATH)
3MICT HOPM 1HO3E€MHOTO TpaBa, JI0 SIKOTO BiJCHIIa€ HAIIOHAJIbHA KOJIi31iiHA HOpMA.
Be3nocepeane 3acTocyBaHHsi IHO3eMHOr0 NnpaBa — L€ NPaB03aCTOCOBYMIA
npouec, AKM 31IMCHIETHCS CYyA0M TA IHIIMMH NPAB03aCTOCOBYUMH OPraHAMM
(HoTapiycamu, OpraHaMu /Iep:;KaBHOI BUKOHAB401 BJIA/IU TOLIO0) HA MiJICTABI Ta
B MeKaX HalliOHAJIBbHOIO NMPaBa 3TiHO i3 3araJibHOBU3HAHUMHU NPUHIUNIAMH
Mi’KHAPOJHOI0 IMpaBa, TAKUMHM $IK CyYBE€peHHa PiBHICTh [epiKas,
CAMOBH3HAYEHHsI, HeBTPYYaHHs y BHYTpimHi cnpasu®. IOpuaum4HO0 miacTaBoro
3aCTOCYBaHHS 1HO3EMHOIO [IpaBa Ha TEPUTOPIi EBHOT IEPHKABHU € KOJI311HA HOpMA.

3acTocyBaHHSA 1HO3EMHHUX HOPM BIIOYBAE€THCA ITICJS BCTAHOBJIEHHS 3MICTY
HOPMHM 1HO3EMHOTO TIpaBa Ta Woro iaeHTudikarii i3 hakTHuHUMU 00CTaBUHAMHU, B
JKHMX Taka HOpMa MOBHHHA OYTH 3aCTOCOBaHa.

Biamosinno nmo crarti 8 3akony Ykpainu «IIpo MiKHapoaHe NpuUBaTHE
mpaBo», NPHU 3aCTOCYBaHHI IpaBa 1HO3EMHOI JEpXaBU, CyJl YHM IHIIAWA OpraH
BCTAHOBITIOE 3MICT WOTO HOPM 3TIHO 3 iX OQIMIMHUM TIIyMadeHHSM, MPAKTUKOIO
3aCTOCYBaHHS Ta JOKTPUHOIO y BIMOBIHIN 1HO3EMHIH JiepkaBi. [|j1si BCTaHOBIEHHS
3MICTY HOPM TIpaBa 1HO3€MHO1 Jep>KaBH CyJ] UM 1HIIMK OPTaH MOXKE 3BEPHYTHUCS JI0
MiHicTtepcTBa 10CTULIT YKpaAiHW YU 1HIIMX KOMIIETEHTHUX OpPraHiB Ta YCTaHOB B
VYkpaini yu 3a KopIoHOM a00 3anyyuTH ekcnepTiB. Kpim Toro, ocodwu, siki 6epyTh
y4acTh y CIpPaBi, MalOTh MPABO MOAABATU JOKYMEHTH, 10 MiATBEPIKYIOTh 3MICT
HOPM IIpaBa 1HO3€MHOI JepKaBU, Ha sIKI BOHU MOCUIJIAIOTHCS B OOIPYHTYBaHHI CBOiX
BUMOI a00 3amepevyeHb, IHIIMM YUHOM CIPUSATH CYyJIy YW IHIIOMY OpraHy y
BCTAHOBJICHH1 3MICTY IIUX HOPM. SIKIIO 5K 3MICT HOPM IpaBa iHO3EMHOI AEpKaBU B
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pPO3yMHI CTPOKH HE BCTAaHOBJICHHWM, HE3BAKAIOUM HA BXKUTTS yCIX BKA3aHUX BHIIEC
3ax0/iB, TO JO TMPaBOBIJHOCHH 3aCTOCOBYEThCS TMpaBo Ykpainu. bararo
MDKHApOJIHUX JIOTOBOPIB YKpaiHH nependadaroTh MOPSIOK HagaHHS iHdopmarii
po 1HO3eMHE MpaBo. Lle TBOCTOPOHHI JOTOBOpH MPO MPABOBY JOMOMOTY, pPi3HI
JIOTOBOPU 3 €KOHOMIYHHMX MTUTAHHSX.

OcHOBHHUM crIocOO0M ofiepkaHHs 1H(pOopMaIIil PO 3MICT 1HO3EMHOTO TpaBa €
HaIpaBJICHHS BIAMOBITHOTO 3alUTy yepe3 MIiHICTEpCTBO IOCTHINT 3anuTyrouoi 44
JiepKaBU. 3alUT CKIAAA€ThC MOBOIO 3alUTYIOUOi JEpXKaBH, A0 HHOTO JOAAETHCS
oimiiiHMil TepekIaa MOBOIO Ti€i JepikaBH, 1HQOpMAIlS TPO MPaBO SIKOTO
3anuTyeTbes (abo 1HIIM MOBI, BUKOPHCTAHHS SKHX TepeadadeHe MIKHAPOIHUM
JIOTOBOPOM).

[TommpeHHs n1ii HOPM 1HO3EMHOTO MpaBa Ha TEPUTOPIIO 1HILOI CYBEPEHHOI
JIep’KaBH, IHIIMMHU CIOBAMH, MOTO BHUXIJ 32 MEXI TEPUTOPIAIBbHOI IOPUCAUKIIII,
eKCTEepUTOpiaibHa Jisi CTAE MOXKJIMBUM JIMIIIE MPU HASBHOCTI MPSMUX MPUITHCIB Y
HaI[lIOHATBLHOMY TpaBi JAaHOI JEp:KaBU. Y SIKOCTI TaKUX MPHUIKUCIB i BUCTYIAIOThH
KOJI31iHI HOPMU.

Jlns 3acTocyBaHHS KOJI31MHOI HOPMH, 3a JOIMOMOTOK SIKOi BHUPINIYETHCS
MUTaHHS PO BUOIp MpaBa, € HEOOXITHUM ii TIIyMaueHHsl, TOOTO KBaJidikamis.
TiymaueHHs KOMI31iMHOT HOpMU Tiependavae KBatidiKaIio IOPUIUIHUX TOHITh, K1
BUKOPUCTOBYIOTHCS B cCaMOMy (OPMYJITIOBaHH1 KOJII31HOT HOPMHU.

[Ipouec kBamidikaiii KoJI31HHOI HOPMH BiAOYyBaeTbCd y /JABAa eTallM.
[TpoTsAroM mepInoro eramy BH3HAYAETHCS MPABO, IO MIAJSATa€ 3aCTOCYBAHHIO IO
MPABOBIIHOCUH 3 1HO3eMHUM efieMeHToM. Lleil etanm BiamoBimHO y cT. 1 3akoHy
Ha3MBaIOTh EPBUHHOIO KBanmidikailietro. Ha npyromy erani Bii0yBa€eThCsi BTOPUHHA
kBamidikailis, sfka nependadyae 3acTOCyBaHHS HOPM OOpaHOro MpaBONOPSIKY,
BCTAHOBJICHHSI WOTO 3MICTy, a TaKOX BH3HAYCHHS OOMEXEHb 3aCTOCYBaHHS
1HO3EMHOTO TIpaBa.

IIpob6aema kBagidikamii mansrae po3risay y ABOX OCHOBHUX HaIpsSMKaX:
KBamiikailis MOHATH OOCATY KOJI31MHOI HOpMHU (10 HHUX HalexaTh «dopma
3aMmoBiTy», «(hopma MpPaBOUYMHIBY, «IIO30BHA JIABHICTH» 1 T. 1H.) Ta KBamidikaris
MOHATh, SKI CKJIANAIOTh i1 MNPUB’SI3KY (Taki IOPUAWYHI TOHATTS, SIK «MICIE
VKIQJACHHS YrOJAuW», <«3aKOH MICI]i BUYMHEHHS MPABOMOPYIICHHS»  TOIIO).
KBamidikariss TOHATH KOMI3IHHOT HOPMU  YCKJIQJAHIOETHCA  «KOH(MIIKTOM
KBaMiQikaiii», 10 BUHUKAE 4Yepe3 BIAMIHHOCTI y BHU3HAYEHHI OJAHMX 1 THUX XKe
MOHATh PI3HUMU TPABOBUMHU cuUcTeMaMu. ToOTO, IOpUIWYHI TIOHSATTS, 3 SIKUX
CKJIAJaoThcsad 00CAr 1 MPUB’S3Ka KOJIZIMHUX HOPM PI3HUX JIepkKaB, MOXKYTh 3a
dopmoro 36iratucs, ane MaTu pi3HuUii 3mict’.

Ilpuxknaoom xeanighikayii noHamMv NPUB’A3KU KOMIZIUHOI HOPMU MONCYMb
oymu yeoou y cgepi 306HiuHb0i mopeieni. Tax, 308HIUHbLOMOP2OBENbHA Y200d
KYRIGNI-Npo0axcy 4uHeHa waaxom ogepmu, wjo Haoicrana 3 Ilapudxcy na aopecy
opumancokoi ¢ipmu 0o Jlonoowny, a axyenm Opumarncokoi Qipmu Hadicianuu 3
Jlonoony oo Ilapuoicy. 3 mouxu 30py (ppaHyy3vKo20 npasa, npagovuH 3a8epuieHull
Y MomeHm ompumanHs akyenmy 6 llapudici, axuti 3a panyy3vkum npasom i €

1 Mixknapoane npusathe npaBo: Hasu. mocionuk / 3a pexa. B. M. TaiiBoposckkoro, B. I1. XKymmana K.: FOpinkom
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micyem YKIAOeHHs 0aH020 002080py; 3 MOUYKU 30pY AHNIUCHbKO20 npasd, y200d
3a8epuieHa 6 MOMeHm 8i0npaesieHus akyenmy 3 JIonoona, omaice, y 0aHOMY BUNAOK)
Micyem YKIAOeHHsT 002080py, 3 MOYKU 30pYy Ybo2o npasa, 6yoe Jlonoon. Taxum
YUHOM, DPAHYY3bKUll Cy0 MOdce NPULUHAMU K8aNiQikayilo NOHAmMmMs «Micye
VKIAO0eHHs 002080pY» 34 (PpaAHYY3bKUM NPABOM, A AHSHIUCLKULU — 3a AH2TUCOKUM
npasom’.

OTxe, g TOro 1100 3aCTOCYBATH KOJI31MHY HOpMY 1 BUOpaTH IpaBo, sKe
[1UISITa€ 3aCTOCYBAaHHIO, HEOOX1MHO KBalidhiKyBaTH KOJI3IHHY HOPMY Ha MPEaIMeT
3’CyBaHHS 3MICTY IOPUAMYHHUX HOOHATH, 3 SAKHX BOHA CKJIAMA€Thest, 1 11
CHIBBIIHOMIEHHS 3 (aKTUYHWUMH OOCTaBMHAMHM, JI0 SKHX BOHA ITOBMHHA OVTH
3aCTOCOBAHA.

IcHye Tpu MOXKJIMBI BapiaHTH BUPIlIeHHA KOHPIIKTY KBadiQiKkamii.

1. Keanighixayis 3a 3axonom cyoy (lege fori). Takuii BapiaHT o3Havae, 110 Cy/,
3aCTOCOBYIOYM KOMI31iHY HOpMY, KBamidikye ii MOHATTA BIANOBIAHO IO 3MICTY,
SKUA BOHM MaTh y 45 IUMBUIBHOMY 3aKOHOJABCTBI IPABOBOI CHUCTEMHU
MICIIE3HaXO/HKEHH cyay. Takuit criociO kBaidikarii SK OCHOBHHMI 3aKpIIIJICHUH B
ctatTi 7 3akony Ykpainu «IIpo Mi>kHapoiHe mpuBaTHE NipaBoy. 2. Keanigixkayia 3a
iHozemHum 3axonom (lege causae). Yactuna 2 cT. 7 3aKOHY Tak0oX BHU3HAUaE, 110
SKIIO HOPMH 1 MOHSATTS, 110 MOTPEeOYIOTh MPaBOBOi KBadi(iKalli, He BiIOMI MPaBy
VYkpainu abo BijioMi MiJ] 1HIIIOIO HA3BOIO a00 3 1HIIUM 3MICTOM 1 HE MOXKYTb OyTH
BHU3HAYCHI HIUISIXOM TJIyMauyeHHs MPaBOM Y KpaiHu, TO MPH iX NpaBoOBiil KBami(ikarii
TaKOX BPaXOBYETHCS MPABO 1HO3EMHOI iepkaBu. ToOTO yKpaTHChKE 3aKOHOIaBCTBO
JonycKae KBajiikaiito 3a 1HO3eMHUM 3aKOHOM.

3. Keanigixayis 3a npunyunom «aemonomnoi keanigixayii». CyTHICTb IIbOTO
NPUHIMIY TOJIATa€ B TOMY, IO NMpU KBaji(ikauii KOMi31iMHOI HOPMU pPOOUTHCS
cipo0a TIyMayuTU HOPUAUYHI TIOHATTS AaBTOHOMHO, TOOTO HE3aJeKHO BIJ
MaTepiaibHOrO TpaBa jJaHoi kpainu. OpHak chopMyIIOBaTH 3arajbHI JJiA MpaBa
PI3HHUX KpaiH MOHSTTS — II€ 3aBJaHHS MOPIBHAJILHOTO MPABO3HABCTBA 1 € OUIBII
CKJIQJIHUM IIPOIIECOM, TOMY IO CTOCYETHCS IITMOMHHMX 3acajl ITpaBa Pi3HUX JIePHKaB.

Hes3Baxkaroun Ha Te, 10 3aKOHOJABEIb Yy HOpPMax HaIllOHAJLHOTO IpaBa
JIOTTYCKa€ MOJKJIUBICTh 3aCTOCYBaHHS 1HO3EMHOTO TIpaBa, HE MOXKE MOBHICTIO
nepea0ayuTH HACHIIKA Takoro 3acTtocyBaHHsS. Came TOMYy Take 3aCTOCYBaHHS
MIEBHUM YUHOM OOMEXYEThCS.

Y MDKHapOZHOMY OPUBATHOMY IIpaBl BHUIAUIAIOTH JAEKUIBKA IIPABOBUX
MEXaHI3MIB, Jisg SIKMX BHKJIOYA€ MOYKJIMBICTH 3aCTOCYBAaHHSI 1HO3€MHOI'O IIpaBa,
00paHOro Ha OiJICTaBl KOJI31HHOI HOPMHU: 3aCTEPEKEHHS PO NYOIIYHUN MOPSIOK:
3BOPOTHE BUICHJIAHHS 200 BUICHJIAHHS 10 IPpaBa TPETHOI KpaiHM; 3acTEPEKEHHS, 1110
3a00poHsIE€ 00XI1JI 3aKOHY, 3aCTEPEIKCHHS IIPO B3a€EMHICTb.

3acrepe:keHHs1 PO MyOJiYHUH MOPSAAOK — Le 3a00pOHa 3aCTOCYBaHHS
HOPM 1HO3E€MHOTO TpaBa, AKi HE CYMICHI 3 OCHOBHUM MPABOMOPSAKOM (TIyOIid4HIM
MOPSIAKOM) YKpaiHu.

1 Mixknapoane npusathe npaBo: Hasu. mocionuk / 3a pexa. B. M. TaiiBoposckkoro, B. I1. XKymmana K.: FOpinkom
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Cratts 12 3akony Ykpainu «IIpo MikHapoaHe MpuUBaTHE MPaBO» BU3HAUAE,
0 HOpMa IpaBa 1HO3EMHOI JEp>KaBH HE 3aCTOCOBYETHCS y BHIIQJIKaX, SIKIIO il
3aCTOCYBaHHSA MPU3BOAUTH JO HACHIJIKIB, SBHO HECYMICHUX 3 OCHOBHUM
MpaBoONOPSAAKOM  (NMyOJIYHUM  TIOPSAKOM) VYKpaiHu. Y TakuxX BHIAJKax
3aCTOCOBYETHCS MPABO, AK€ Ma€ HAUOUIBII TICHUN 3B'SI30K 3 IPABOBIIHOCUHAMM, a
SKIIO TaKe MPaBO BU3HAYUTHU a00 3aCTOCYBATH HEMOKIIMBO, 3aCTOCOBYETHCS MPABO
VYkpainu. BigmoBa B 3acTocyBaHHI MpaBa 1HO3EMHOI Jep)KaBU HE MOXKe
TPYHTYBaTHCA JIMIIE HAa BIAMIHHOCTI MpPaBOBOi, MOJITUYHOI a00 EKOHOMIYHOI
CUCTEMHU BIAMOBITHOT 1HO3EMHOI JEpXaBW BiM TMPaBOBOi, MOJITHYHOI abo
eKOHOMIYHOI CUCTEMU Y KpaiHH.

Ha cb0200Hi 0okmpuna mincHapoOHo020 npueamHno20 npasa po3eniadac 06a
8UOU 3acCmepedcenHs Npo NYONYHUL NOPAOOK: NO3UMUEHE Ma He2amueHe
3acmepedceHusi.

3arajibHa MO3UTHBHA KOHUeNUis («ppaHKo-iTaliichbKa») 0a3yeThcsl Ha
CYKYITHOCTI MarepiajibHO-NPABOBUX HOPM, SIKI B CHJIy MPUHIIMIIOBOI Ba>KJIMBOCTI
JUI 3aXUCTy CYCHUIBHMX 1 MOpajbHHMX 3acaj JaHOi JEep>KaBU 3aCTOCOBYIOTHCS
3aBXK/IM, HaBITh SKIIO BITYM3HSIHA KOJI31HA HOpMa BIJICHIIA€E JIO 1HO3EMHOTO TTpaBa
(Takl HOPMHU YacCTO IMEHYIOTbCS HaJIMIIEpaTUBHUMHU). Y IIbOMY BHUMAAKY IEBHI
OPUHIIMON W HOPMU HAIllIOHAJBHOTO TIpaBa MalOTh MO3WTUBHE 3HAYCHHS IS
nepxaBu. Hampukmnan, HOpMU 1010 CHaJKyBaHHS HEPYXOMOCTI, (hopMu HUTHOOY,
MPOTUIIPABHICTH [I1i, IO € MiJCTABOIO JJii BUMOTH MPO BIJIIKOJYBAaHHS IIKOJIU.
HeratuBHa koHmenuisi (repmaHcbka) BOadae TMIJCTaBU JJIi HE3aCTOCYBaHHS
1HO3€MHOI MpPaBOBOI HOPMH Yy BJIACTUBOCTSAX CamMoi HOpPMH, SIKI poOONATH i
HENPUJATHOIO JO0 3acTOCyBaHHS. BiAMOBITHO A0 HETaTUBHOTO 3aCTEPEKEHHS
1HO3EeMHE TPaBO HE 3aCTOCOBYETHCS, SIKIIO BOHO CYMEPEUYUTh MOOPUM 3BHUAsM,
TO0OPOTOPAIKY, CYCIIIBHUM 3acajaM, OCHOBHUM MPHUHIIUIIAM MPABOBOTO MOPSAKY,
CYCNUJILHOMY Jlafy Ta iH. Pe3ynpTaT 3acTOCyBaHHsSI 1HO3EMHOI MPAaBOBOI HOPMH
HECyMICHUH 3 OCHOBaMH Mopaii abo mpaBa maHoi JepkaBu. HeratuBhe
3aCTEPEXKEHHS MPO MyOJIYHUM TOPSIOK 3HAWIIUIO CBOE 3aKpiruIeHHS i B CT. 12
3akony Ykpainu «IIpo Mi>xkHapoHE MPUBATHE MIPABOY.

BiamiHHICTE y 3a3HAaYCHUX BapiaHTaX 3aCTEPEIKEHHS PO MyOI1YHUIN TOPSIOK
MOJIATa€ B TOMY, IO MO3WTHMBHA KOHIIEMIlS HE BHUKJIMKAE MUTAHHS, 3aKOH SKO1
JIepKaBU CJ1J1 3aCTOCOBYBATH. Lle muTaHHS BUHUKAE 13 3aCTOCYBAHHSAM HEraTUBHOI
KOHLIEMILII Ta MOE€ BUPIIIYBATUCS HAa KOPHUCTh 3aKOHY Cy1y YW 3aKOHY IHILOI
JIepKaBH.

[HCTUTYT 3acTepekeHHs Mpo NyOJIYHUI MOpsAOK — e (GopMa 3axXUCTy
OCHOBHMX LIIHHOCTEH 1 MPUHLMIIIB BITYU3HSIHOI MPAaBOBOi cucTeMu. /o mpaBoBux
IHCTUTYTIB HaJeXaTh Taki, Kl HE CHPUIUMAIOTHCS BITYMZHAHUM MYOIIYHUM
MOPSAKOM, a caMe MOJIIFaMHHMM U0, penymiamis (IpaBo 4YOJOBIKa MOJaBaTH
0JTHOOCIOHY 3as1BY PO pO3ipBaHHS NUTIO0Y, HAMPUKIIAJ, B AJDKHPI), BiIa/la 4OJIOBIKa
Ta 1HIII.

O0xia 3akoHy — 11€ TaKi Mii y9aCHUKIB BIIHOCHH, 32 SIKUX CTOPOHAMH CB1JJOMO
CTBOPIOETHCS MIPUB’A3Ka IO 1HO3EMHOTO IIpaBa 3 METOI0 YHUKHEHHSI BUKOPUCTAHHS
710 LIbOTO TPABOBIIHOIIEHHSI MTPUMYCOBOTO 3aKOHY, SIKOMY BOHO HIAMOPSAKOBAHO
(31e61IBIIOTO 3aKOHY CBO€ET KpaiHu). OTxe, HEOOX1THO 3’SCyBaTH: UM JIIUCHO Ma€



Mmicie (akT 3J0BKMBAaHHSA MPABOM Ta CBIIOMOTO, HEJOOPOCOBICHOTO BUIYYEHHS
MPaBOBIAHOCHH 31 chepu il TPaBOMOPSIAKY, 3 IKUM BOHO HaWTICHIIIE OB’ A3aHO 1
3aCTOCYBaHHS IIpaBa 1HO3EMHOI KpaiHHU, SIKE € HAUOLIbII CIPUSTIUBUM.

Hacnioxom 06x00y 3axony € me, wo maka wmyyHa KOAi3iluHa npus s3ka 00
IHO3eMHO020 3AKOHY CHPUYUHAE HeOIlCHICMb Bi0N08ioHoI yeoou. L1 3acanvHa
OJokmpuna enepute Oyna onpayvogana y 1878 p. Ha niocmaei piuieHHs
@dpanyyzvkoeo kacayiiinozo cydy y cnpasi bogpemon: epomaosnka Ppanyii ons
mozo, wob obiumu icHyrouy moodi y @Ppanyii 3a00poHy  pPO3NYUEHHS,
Hamypanizysanacs ¢ Himeuuuni, 0e 0omoenacs cyo0o8020 po3niyieHHs ma 6Cmynuia
Y Hosull wtnio6. Llei winio6 6ye ozonoweHull panyy3oKum cyoom HeOiucHUM, YO
sUpiUG, WO PO3IPBAHHS NePpuioco wliioby Oy10 30IUCHEHO ULIAXOM 00X00y
@panyysvkoi Hopmu, wo 3abopousc. L{um piwieHHaM cy0 NOCMAHOBUS, WO y
MINCHAPOOHOMY NPUBAMHOM) NPAGi HeoOXIOHO 3acmoco8y8amu NPUHYUN fraus
omnia corrumpit (06Xi0 3aKOHYy NOPOOHCYE HEOICHICIb aKmy 6 Yinomy)?.

[Ipote Ha piBHI MIDKHAPOIHOT yHI(IKAIllT KOHIIETIIisI 00X0ly 3aKOHY He Oyia
3akpiruieHa. Tak moyoxeHHs 110,10 3a00pOHU 00X0/ Ty 3aKOHY HE MICTSTHCS 1 B TAKHX
KOHBEHIIsIX, K Pumchka kouBeHiisi «[Ipo mpaBo, IO 3aCTOCOBYETHCS [0
JOTOBIpHUX 3000B’s3aHb» 1980 p., sk [aazpka kouBeHmis «IIpo mpaBo, 11O
3aCTOCOBYETBCS 10 MDKHApOAHMX KOHTpakTiB» 1986 p. IlonoxkeHHs 110110
KOHIIETIIi 00X0/y 3aKOHY BIJICYTHI W y HAWHOBIMIMX 3aKOHAX, Kl PEryiiOlTh
BIJIHOCMHHU B c(epi MDKHApOJHOTO NPHBATHOIO IpaBa, a caMe€ B 3aKOHOJABYMX
aktax ABctpii, Himeuunnu, [lIBeiinapii, a 1o cTocOBHO AHIIII, TO 1€l THCTUTYT
HIKOJIM 1 HE BU3HABABCHI.

B ykpaiHChKOMY 3aKOHOJABCTB1 1HCTUTYT O00XOy 3aKOHY B1IOOpaKEHHH Y
cT. 10 3akony Ykpainu «IIpo Mi>kHapo/HE MPUBATHE MPABO», [I€ 3a3HAYAETHCS, 1110
Iii yYaCHUKIB IPUBATHONPABOBUX BITHOCHH, CIIPSIMOBAHUX HA MIAMOPSIKYBaHHS 1X
IHIIIOMY TIpaBy B 0OX1J] MOJIOXKEHb 3aKOHY, € HIKUEMHUMH, TOOTO 3aKPITUTIOETHCS
MOJIOXKEHHS 1010 HACTIKIB 00X0y 3aKOHY.

Opnnak, sk BBakae O.P. KiGenko, 00xiq 3aKOHY CTaHOBHUTH JIETalIbHE
YXHUIICHHS Bij HOro Aii (a He MOPYLIEHHS 3aK0HY).?

Llinkom npunycmumo 3acmocogyeamu KOHKpemHui 3axo0u 0Jisi NONepeo’CeHH s
00X00y 3aKOHY 8 NEeBHUX 2alY35X NPABOBIOHOCUH (K UYe UACMKOB8O POOUMbBCS 8
cyuacHomy cimeunomy npasi Yxpainu). Hanpuknao, ymosu, npu axux wnrod modice
Oymu YKIaoeHuti CmopoHamu, UHAUAIOMbC 3AKOHOO0A8CMEOM MICYs YKIAOAHHS
w06y, Ane winrod, AKull YKIaoeHull YKpaiHCbKUMU 2POMAOIHAMU Y 8i0N0B8IOHOCTI
3 [HO3eMHUM Npasom, 0yOe esadicamucsi OilicCHUM 8 YKpaiui, AKwo 8i0CymHi
nepeuxkoou 00 YKIAOaHHA w0y, ki ecmanoeneni cm.cm. 24-26 Cimetinoeo
kooekcy Ykpainu. Taxkum uqunom, winrod, 0@iyitino YKIAOeHUll 2pOoMAOAHAMU
Ykpainu oonaxoeoi cmamesoi npuHanedcHocmi 3a 3aKOHOM [HO3eMHOI 0epicasu,

1 Bpogaiii A. M. 3akoHoqaBue 3a0€3M€UeHHs IPUBATHONPABOBUX BigHOCHH. YactuHa 1. MiKHApoIHE IpUBATHE
MPaBO : KOHCHEKT JIEKLIH ISl CTYAEHTIB yciX ()OpM HaBYaHHS BCIX CNEL[iaIbHOCTEH Ta HAIPSAMIB MiATOTOBKH / A. M.
Bposaiii, 1. I. Kunnmuuk; XapkiB. Hai. yH-T Mickk. rocm-Ba iM. O. M. bekeroa. Xapkis : XHYMI im. O. M.
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2 KibeHko O.P. MexagyHapogHoe 4acTHoe npaBo: y4ebHo-npaktnyeckoe nocobue / O.P. KibeHko. —
XapbkoB: Ocnapfa, 2003. C. 45.



KA 8U3HAE MAaKi wiiobu, He Oyde 88axdcamucs OUCHUM Ma NOPOOIAHCYBAMU NPABOBGIL
Hacnioku Ha mepumopii Yxpainu.

3BOpOTHe BIICWIAHHS Ta BiICWJAHHSA J0 3aKOHY TPeETbhOI JAepPKaBH.
CyTHICTh LBOTO MPABOBOIO IHCTUTYTY MOJSATaE B TOMY, IO KOJdi3iiiHAa HOpMa
3aKOHOJIABCTBA OJIHIET JEp>KaBU BIJCWIIAE€ IO 3aKOHY 1HIIOL fAepxkaBu. [lpu npomy
3aKOH OCTaHHBOI, HE BHUPIIIYIOYM MUTAHHS MO CYTI, CBOEIO YEProlo, BIJCHUIIAE 10
3aKOHY MOIEPETHBOT AepKaBH. SKIIO K IO BUPILIICHHS CIOPY 3alTy4aeThCs IpaBoBa
CHUCTEMa TPEThOi JEp>KaBU, TO MOBa WJEe MPO BIJCHJIAHHS JO0 3aKOHY TPETHOI
JEPKABH.

To6TO BUHMKAIOTH TaK 3BaHI «KOJi31i KOJI31IMHUX HOPM», SIKI MOXYTb OyTH
SIK IIO3UTHBHI, TaK 1 HETaTUBHI.

Io3uTuBHI KoJi3ii — 1aBI ¥ OuIblle JAEpKaBU pO3TJISAAIOTH IEBHE
MIPABOBITHOIICHHS 3 I1HO3EMHHM €IIEMEHTOM SK TPEAMET PEryJIIOBaHHS CBOTO
BJIACHOTO TpaBa.

HeratuBHi KkoJii3ii — JXOJQHAa Jep)kaBa, 3 SKOK MOB’SI3aHE IIEBHE
MIPaBOBITHOIIICHHS, HE PO3IJISIIA€ MOTO K MPEAMET PEryIIOBaHHS CBOTO BJIACHOTO
npaBa. Came HeraTtuBHI KOJI3ii € IiJICTABOI0 BUHUKHEHHS IHCTHTYTY 3BOPOTHOTO
BI1JICHJTAHHS.

ToOTO BUHUKHEHHS 3BOPOTHOTO BIJICUJIAHHS a00 BIJICWJIAHHSA JO IpaBa
TPEThOi KpaiHW MOKJIMBO, SIKIIO KOJII3iiiHA HOpMa B MpaBi JEp>KaBU CyIy Ta
KOJII31iHa HOpMa Jiep>KaBH, NPaBO SKOI 3aCTOCOBYETHCS ISl BPETYJIIOBAHHS
MIPaBOBIJHOCHH MICTSTh PI3HI MPUB’A3KH, @ TAKOXK HASBHICTh IMEBHUX OOCTABUH.
[IpoGaema 3BOPOTHOIO BIJICHJIAHHS Ta BIACWJIAHHS JI0 MpaBa TPEThOi e KaBU
3arajioM 3BOJAMTHCS 10 HACTYIHUX MOJIOKEHbD:

1) uu BiACcHIa€ KOMI3iiiHA HOpMa 3aKOHOIABCTBA KPaiHU CYAY /10 1HO3EMHOTO
MPABOIOPSAKY 3arajioM, BKJIFOUAIOUYH K MOr0 MaTepialibHI HOPMH, TaK 1 KOJi31iHI,
YH TUIBKH JI0 MaTepiaIbHUX HOPM IIbOTO MPaBa;

2) y BUNAJKax, KOJU 1HO3EMHHM 3aKOH HE BU3HAE ce0€ KOMIIETCHTHUM YU
NiJUIsirae  MPUAHSATTIO 3BOPOTHE BIJICHIIAHHA JI0 TIpaBa KpaiHW CyAy, a SKIIO
MJUISITae, TO B SIKUX MUTAHHIX BapTo Horo npuiiMatu. CaMe B IEPIIOMY TTOJIOKEHH1
W momnsrae CyTh CTOCOBHO TOTO, YM BH3HAETHCS 3BOPOTHE BIJICUJIAHHS B TIPaBl
JIep>KaB uM Hi.

VY 3akoni Ykpainu «IIpo mixkHapojHE MpPUBATHE MPaBO» 3aKOHOMABEIh
HEOJIHO3HAYHO B10OpaXkae CBOE CTABJIEHHS I10JJ0 BU3HAHHS IHCTUTYTY 3BOPOTHOTO
BiJICUJIaHHS. 3 OAHOTO OOKY, nepeadavyae NPUUHSITTS MPOTUIICAKHOTO MOCUIIAHHS 1T
yac BU3HAYEHHS OCOOMCTOTO Ta CIMEMHOro cTraHy (i3M4HOi ocoOu, a 3 1HIIOTO
NPOIMOHY€E PO3rJIAaTh OyJb-fKEe BIACWIAHHS [0 1HO3EMHOrO TMpaBa fK 0
MaTepialbHOro, a He [0 KOJi31HHOro mpasa BiAnosiaHoi kpainu®.

Crarta 9 3akony Ykpainu «lIpo Mi>kHapoaHe MpUBAaTHE MPaBO» BU3HAUAE,
mo Oynb-sKe BIJCWJIAHHS JI0 TpaBa 1HO3EMHOI NIepKaBU Ma€ PO3TISIIATHCS SIK
BIJICUJIaHHS JI0 HOPM MAaTepialbHOTO IIpaBa, SKE PEryJIo€ BIAMOBIIHI

1 Bposaiii A. M. 3akoHomap4e 3a0€3Me€4EHHs] TPUBATHONPABOBHX BimHocuH. Yactura 1. Mi>KHapoaHE IpHUBATHE
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IIPABOBITHOCHHH, BUKJIIOYAI0UN 3aCTOCYBAaHHS MOTO KOJI31MHUX HOPM, SKIIO 1HIIE
HE BCTAHOBJICHO 3aKOHOM. Y BHIIaJIKaX, IO CTOCYIOTHCA OCOOMCTOrO Ta CIMEHHOTO
cTatycy (13M4HOi 0COOHM, 3BOPOTHE BiICUIIAHHSA JI0 MpaBa Y KpaiHU MPUAMAETHCS.

IIpobnema 360pomHoco iOCUNAHHA 3 ABUNACS )Y OOKMPUHI MIHCHAPOOHO20
npusamuozo npasa we y 19 cm. i cmana 8ioomor ceimosiii npakmuyi (cnpasa
@Dopeo 1878 poky) nio @panyyzvkum mepminom «renvoiy. Lleii npuxiao
SAKHAUKpauje moodice Npoinocmpysamu npoodiemy 360pOmMHO20 BiOCUNLAHHA, CYMb
K020 nonseae y makomy. Dopeo 0ys 6OasapcvKum nioOaHum, aie NOCMItHO
npoacusas y Opanyii. llicna tioco cmepmi nompiobHo 6y10 supiumu NUMAaHHs PO
CNAaoKy8aHHs Maina, sike sHaxoounocsv y Ppanyii. Ppanyysvka Ko3iuHa HOpMA 3
Yux numams Gi0CUNana 00 3aKOHY «OOMIYUISL NOXOONCEHHS», MOoOmo 00
basapcvkoeo npasa. basapcvKuii 3aKoH, y C8010 uep2y, MICmue KOi3itHy HOPMY, SIKA
8i0CUNANa 00 3AKOHY «DPaHyy3bK020 0OMIYUNAY (hakmuunoco oomiyuns), moomo
00 @panyyzvkoco 3axoHy. Dpanyyzvkuti cy0 NPUliHAE 380pOomMHEe GIOCUNAHHA |
suxopucmas ceiil 3axon’.

B3aemuicTh Ta peropcis.

B3aemHicTh € ogHuUM 13 (yHAAMEHTAIBHUX MPHUHIUIIB PIBHOCTI B cdepi
MDKHAPOJTHOT CITIBIpalll Ta CHIBAPY>KHOCTI MIXK Jiep>kaBaMu. HaliO1bI akTyanbHe
MUTaHHS, K€ OB SA3aHO 13 B3a€MHICTIO BUHUKAE 1] YaC BU3HAHHS 1 3aCTOCYBaHHI
1HO3eMHOT0 MpaBa. B3aeMHicTh mependavae HagaHHSA (DI3UYHUM 1 IOPUTUIHUM
oco0aM 1HO3EMHOI JIep>KaBU NMEBHUX IpaB 3a YMOBH, IO (PI3UYHI Ta IOPUIUYHI
ocobu YKpaiHu KOpUCTYBaTUMYThCS TAKMMHU CAMUMHU MpaBaMH B Tii KpaiHi. Takum
YMHOM, Hallla Jep’kaBa 3a0e3ledyye CBOIM CyO'€kTaM KOPUCTYBAHHsS TE€BHUM
KOMILJIEKCOM IpaB y 3apyOikH1i KpaiHl, € BOHU NepeOdyBatoTh.

Onne 3 Takux npaBui chopmynboBaHo B cT. 11 3akony «IIpo mikHapogHe
MPaBO» 1 MOJISTAE B HACTYITHOMY: CY/1 UM 1HIIUN OpraH 3aCTOCOBYE MPABO 1HO3EMHOI
JIepKaBH HE3AJICKHO B1J] TOTO, UM 3aCTOCOBYETHCA Y BIATIOBIAHIM 1HO3EMHIM IepkKaBi
710 TIO/1I0HUX TPABOBITHOCHH MPaBO YKpaiHU, KPIM BHUMAJIKIB, SIKIIIO 3aCTOCYBaHHS
mpaBa 1HO3EMHOI JIepKaBU Ha 3acajiaX B3aEMHOCTI Mepe0aueHe 3aKOHOM Y KpaiHH
a00 MDKHApOAHUM JIOTOBOPOM YKpaiHu. [HIIUM MNpaBWIOM YTOYHIOETHCS
PO3YMIHHSI TAKOTO BUKIIIOUEHHS: SIKIIIO 3aCTOCYBaHHS IpaBa 1HO3EMHOI JIepKaBU
3aJICKUTH B1Jl B3AEMHOCTI, BBAXKAETHCS, 1110 BOHA ICHY€E, OCKIIBKU HE JJOBEJICHO 1HIIIC.
VY ramy3i npUBaTHONPABOBUX BIJHOCHH, SIKI YCKJIQJHEHH! 1HO3EMHHUM €JIEMEHTOM,
B3aEMHOCTI HAJA€ThCS 3HAYCHHS CIEIIaIbHOTO TPAaBOBOTO IHCTUTYTY, B SIKOMY
BUJIUISIETBCSL  «MaTepiajibHay 1 «(opMaibHay B3aeMHICTh. «MarepialbHay
B3a€EMHICTh O3HA4a€ HaJAaHHS (DPI3UYHUM 1 IOPUIUYHUM O0CO0aM — I1HO3EMIIM Y
KpaiHi nepeOyBaHHS MOBHOBAXXEHb aHAJOTTYHUX THUM, 110 HAJAIOThCS M Yy CBOIM
nepkaBl. be3syMOBHO, BIIMIHHICTh y TIpaBl PI3HUX JIepKaB 0OMEXY€e MOXKIUBICTh
IIMPOKOTO 3aCTOCYBaHHsS MarepialibHOT B3aeMHOCTI. «PopManabHa» B3a€EMHICTH
nepeadayae 3piBHSIHHS 1HO3EMINIB y KpaiHi nmepeOyBaHHs B MpaBax 1 000B’s3Kax 3
MICIIEBUMU TPOMAJITHAMH 1 IOPUIUIHUMH 0co0aMu. Y MI>KHAPOAHOMY MPUBATHOMY
mpaBl TMEpeBaKa€ BU3HAUCHHS TMIPABOBOTO PEXHMY 1HO3EMIIIB Ha MiACTaBl

1 Mixknapoane npusathe npaBo: Hasu. mocionuk / 3a pexa. B. M. TaiiBoposckkoro, B. I1. XKymmana K.: FOpinkom
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«popManbHOi» B3a€MHOCTI®. 3a 3aranbHUM IPaBUIIOM, (Gi3UYHI i FOPUIMYHI 0COOH 3
IHIIMX JIEp’KaB HE MOXYTh MaTH B YKpaiHi mpaB Ouibliie, HiXK BITYM3HSAHI (HABITH
SKIO0 3aKOHOJABCTBO iXHBbOI KpaiHM HaJa€ HAIIUM CyO0'ekTaMm TOAI0HI TpaBa).
[HIM#A TiAXig 9acTO BCTAHOBIIOETHCS B MIKHAPOJHUX JOTOBOpaxX, OCOOJIWBO
JTBOCTOPOHHIX. Ha OCHOBI B3a€MHOCTI Ti UM 1HIII MpaBa Jar0ThCs HAIIMM Cy0'€KTaM
y 3aKOPJIOHHIH JIeprKaBi 1, BIIMIOBIIHO, 1HO3EMIISM ITi€1 IepKaBH B YKpaiHi. Y qaHux
BUMAJKaX MPaBWIO PO B3aEMHICTh (3aCTEPEKCHHS) MPSIMO 3aKPIILTIOETHCS B
HOpMax TOTO YH 1HIIOTO MIKHAPOJHOTO JI0TOBOPY.

Ha nmpunnumax B3aeMHOCTI B MDKHApOJHHMX  BIIHOCHHAX  1HOI
3aCTOCOBYIOTHCS PeTOPCii —3aX0/1u MPUMYCOBOTO BIUIMBY Y BIJIMIOBiAb HA HEAPYKHI
J1i 1HIIIO1 IepKaBHU.

Mertoto petopcii € BiiMiHa 0OMEXEHb, BCTAHOBIIEHUX OKPEMOIO JIEPKaBOI0,
0 3aBAAalOTh HEOOIPYHTOBaHY, AMCKPUMIHAIIAHY IIKOAY I1HTEpecaMm 1HIIO1
nepkaBu  abo il rpomansH. YkpaiHa, Yy pa3i BCTaHOBJICHHS OOMEKEHb
JUCKPUMIHAIIITHOTO XapakTepy MI0J0 ii (pI3MYHUX YU IOPUIUYHUX OCIO 1HIIIOIO
KpaiHOI0, MO)KE€ 3aCTOCOBYBATH IIiJI 4ac PETOPCii BIAMOBITHI 3aXOJH CTOCOBHO
G1BUYHKUX YU IOpUANYHUX 0ci0 i€l kpainu. Ha BiamiHy BiJl IPUHIIMITY B3aEMHOCTI,
y BHUIIQJIKy PETOpCii 1HIIaTOPOM HE3aCTOCYBaHHS 1HO3EMHOIO MpaBa € BUKOHABYA
Binaga. L1010 HU3KOI HOPMATUBHUX AakTIB YKpaiHM 3aKpiluieHa MOXIJIHMBICTh
BXKUTTS OJTHOTO YU KIJIbKOX PI3HOBHUIB 3aXOJiB MPUMYCOBOI'O XapaKTepy, a caMme:
OOMEKEHHA IMIIOPTY, MIJABUIICHHS MHMTHHX 300piB, BBEACHHS PEXKUMY
JIIEH3yBaHHS Ta KBOTYBaHHSI 30BHINTHbOEKOHOMIYHUX Oreparliii Tomio. BiimnosiaHo
0 JOKTPUHAIBHUX TIOJIOKEHh MIKHAPOJHOTO TpaBa, 3aCTOCYBAHHS 3aXOiB
O0OMEXYBaJIbHOTO XapakTepy II0J0 KOHKPETHOI 1HO3EMHOI KpaiHU HE MOXKE
BBAXKATHUCS MOPYIICHHAM MPUHIIUAITY HEAUCKPUMIHAILII.

HeoOximno po3pisusté peropcii Ta pemnpecanii. Petopcii € pesynbraTom
MOPYIICHHS HE MpaBa, a caMe 3aBJaHHs IIKOJIM THTepecam Jiep>kaB abo X rpoMajsiH
Yy OpraHi3alliidi. Y BUIMAJIKy K MOPYIIEHHS MpaBa CJIiJl BECTH MOBY IIPO pernpecatii.

OTxe, IHCTUTYT B3aEMHOCTI 1 THCTUTYT PETOPCii MaroTh 06araTo CHiJBLHOTO i
iX BUKOPHUCTaHHS TMPHU3BOJUTH JO HE3aCTOCYBaHHS 1HO3EMHOTO MaTepiaibHOTO
npaBa. [Ipore Ha BiIMIHY BiJ 3aCTEPEKEHHS MPO MyOIIYHHIA MOPSIOK, BIIMOBA
3aCTOCOBYBaTH 1HO3EMHE MpPaBO OOYMOBJIEHA MPUYMHAMH, SIKI HE TOB’s3aH1 31
3MICTOM MaTepiajiIbHUX HOPM IpaBa.

BUCHOBKMHA 3 TEMHA
TakumM 4YWHOM, MO’KHA 3pOOWTH BHCHOBKM TIpO Te, IO MiKHAPOIHE
NpPUBAaTHE MPaBO — e CUCTEMA HAMIOHAJBbHHUX i MIKHAIlIOHAJILHUX HOPM, SIKi
pPeryJjillTh NHUBUIbHI, CiMellHi, TpPyaoBIi Ta mnpouecyajJbHi BIIHOCHUHH,
YCKJIA/IHEeHi iHO3eMHHNM eJIeMEeHTOM.

1 Mixknapoane npusathe npaBo: Hasu. mocionuk / 3a pexa. B. M. TaiiBoposckkoro, B. I1. XKymmana K.: FOpinkom
Intep, 2007. 368 c. C. 54.



IlpeaMeToM pery/jiloBaHHA Mi’KHApPOJHOTO NPHUBATHOI0 TMpaBa €
MPUBATHOMPABOBI BITHOCUHU, YCKIAAHEH] 1HO3EMHUM €JIEMEHTOM.

[Tix iHO3eMHUM efleMeHTOM BiAMoBiAHO 70 1.1. cT. 1 3akony Ykpainu «IIpo
MDKHapOJIHE TMpPUBAaTHE I[PaBO» pO3YMIIOTh O3HAKY, SKa XapaKTepusye
MPUBATHOMPABOBI BIJTHOCHHHU, 10 PETYIIOIOTHCSA UM 3aKOHOM, Ta BUSBIISIETHCS B
OJHIM a00 KiIbKOX 3 Takux (opMm: 1. Xoua O OJMH yYaCHUK MPABOBIJIHOCHUH €
IPOMAJITHUHOM Y KpaiHu, sSIKUW MPOXKUBAE 32 MEXaMH Y KpaiHU, 1IHO3EMIIEM, 0COO0I0
0e3 rpoMaassHCTBA 200 1HO3EMHOIO IOPUINYHOI0 0c00010. Hampukmaa: rpoMassHka
VYkpainu yknamgae nnmo0 3 rpomaasHuHoM [lomemmi. 2. OO0'ekT mpaBOBITHOCWH
(HampuKIIaT HEPYXOME MalHO), 3 TPUBOTY SIKWX BUHUKAIOTH BIAMOBIIHI BITHOCHHH,
3HAaXOJUTHCS Ha TepUTOPii 1HIIOI nepxkaBu. 3. KOpuanunuit dakt, KUl CTBOPIOE,
3MiHIO€ 00 IPUMIHHSIE MPABOBITHOCUHU, MaB UM MA€ MICIIE Ha TEPUTOPIi 1HO3EMHOT
JepKaBu (3amo/IsIHHS IIKOJAW, BUMHEHHSI JIOTOBOPY, CMEPTh TOII0) (FpOMaasiHUH
VYkpainu nomep 3aKOpA0HOM).

JJist MI>KHapOTHOT'O TIPUBATHOTO MPaBa € XapaKTepHUM IUBIILHO-TIPABOBUI
METO/, TOOTO aucrno3UTHUBHUN. KpiM HBOro, aJisi BPETyIIOBaHHS BIJHOCHH 3
«IHO3EMHUM €JIEMEHTOM» 3aCTOCOBYIOTHCS [IBa FOPUIUKO-TEXHIYHI METOIU:
KOJI31MHMM Ta MaTepiaabHO-TIPABOBUMA.

Bianosinno o m.3 4.1 cr. 1 3akony Ykpainu «[Ipo mixkHapoHE MpuUBaTHE
paBo» KOJIi31iHA HOpMa BU3HAYAETHCS SIK IIPaBOBA HOPMA, 1110 BU3HAYAE MTPABO SKOi
Jep KaBH I IJIATae 3aCTOCYBAHHIO 10 PABOBITHOCHH 3 iIHO3EMHHMM €JIeMEHTOMY,

Cnenudika KOJMI3IHHUX HOPM MOJATa€ B TOMY, IO BOHU HE PETYIIOIOTh
0e3nocepeIHbO MPaBOBIIHOCUHH. 3a 1X TOMOMOTOI0 CTOPOHU MPABOBITHOCHH JIUIIIE
oOMparoTh MPABOMOPSIOK, SKUM OyayTh BpEryJbOBaHI JlaHl IMPABOBIIHOCHHHU.
ToOTo KOMi3iiiHI HOPMHM MAalOTh BIJICUJIBHUN XapakTep, BIJICUJIAIOYM [0 TpaBa
KpaiHd, SIKUM OyAyTh peryJjioBaTUCh IPAaBOBIIHOCUMHU. be3nocepenHbo x
MIPaBOBITHOCHHHM, 30KpEMA, ITpaBa Ta 000B’SI3KH iX YUaCHHKIB, OYyTh BPETyJIbOBaH1
B)K€ MaTepiabHO-TIPAaBOBUMHU HOPMAaMH.

CTpykrypa  KoOJAi3iliHOI  HOpMM  BiAmnoBigae  (QyHKIIIOHATEHOMY
MPU3HAYEHHIO KOJI3IMHOTO TpaBa, MOKJIMKAHOTO 3a0e3leyuTd BUOIp TpaBa,
KOMIIETEHTHOT'O PETYJII0OBATH ITPAaBOBIIHOCHHHM 3 1HO3eMHUM eieMeHToM. Kogiziiina
HOpPMa CKJIAJIA€ThCS 13 JIBOX €JIEMEHTIB — o00csary Ta npuB's3ku. O0caAr — 1e
BKa3iBKa, fKa MICTUTBCA B HOpPMI, Ha TPYIy NPaBOBITHOCHH 3 1HO3EMHHUM
€JIEMEHTOM, JI0 SIKUX I HOpMa 3acTtocoByeThes. IIpuB'sfi3ka — 1€ BKasiBKa Ha
MpaBo, SIKE MJIArae 3aCTOCYBaHHIO JI0 JaHUX IPABOBITHOCHUH. 3aCTOCYBaHHS
1HO3EMHOTO TIpaBa € CKJIATHUM MPOIECOM, aJIKe CyJ a00 1HIINM MTPaBO3aCTOCOBUYMI
OpraH MOXe He 3HaTH (Ta i He 3000B’I3aHUM 3HATH ) 3MICT HOPM 1HO3EMHOI0 ITPaBa,
JI0 SIKOTO BIJICHJIA€ HalllOHAJIbHA KOJIi31iiHa HOpMa. be3nmocepeane 3acTocyBaHHs
iHO3eMHOI0 MpaBa — 1e NPaB03aCcTOCOBYMH NMPOLEC, AKMH 3AIIICHIOETHCS CYA0M
Ta IHIIMMH TNPaBO3aCTOCOBYMMH OpraHamm (HOTapiycamu, OpraHaMu
JAepKaABHOI BUKOHABYOI BJIAJIM TOII0) HA MiICTaBi Ta B MeKaxX HAIOHAJIbHOI0
NnpaBa 3rilHO i3 3araJlbHOBM3HAHMMHM TNPUHUUNAMM MIKHAPOAHOIO NpaBa,
TAKUMHU SIK CyBepeHHAa PiBHICTH Jep:KaB, CAMOBHU3HAYEHHSI, HEBTPYYaHHS Y

! 3akom Vkpainm  «npo  MmikHapoaHe — npusatHe — npaBo»  Big  23.06.2005 p.  URL:
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BHYTpilHi cipapu’. FOpUAMYHOKO MiICTABOIO 3aCTOCYBAHHS iIHO3EMHOTO PaBa Ha
TEPUTOPIl IEBHOI JIepKaBH € KOJIi31iHa HOpMa.

3acToCcyBaHHS 1HO3€MHHMX HOPM BIJIOYBA€THCS MiCJs BCTAHOBJICHHS 3MICTY
HOPMH 1HO3EMHOTO MpaBa Ta Moro iieHTudikarii 13 GakTMHYHUMHU 0OCTaBUHAMH, B
JAKUX Taka HOpMa MOBUHHA OYTH 3aCTOCOBaHA.

Jlns 3acTOoCyBaHHS KOJI31MHOI HOPMHM, 3a JOMOMOTOI0 SIKOi BHUPIIIYETHCS
MUTAaHHS PO BUOIp MpaBa, € HEOOXIAHUM ii TJIyMadeHHsl, TOOTO KBaJiikaisi.
TiymadeHnHs koni3iiiHOT HOpMU nepeadayae KBamQikaito OPUANIYHUX TOHATD, SKI
BUKOPHCTOBYIOTHCSI B CaMOMY (POPMYITIOBaHHI KOJI31iHOT HOPMH.

[Ipouec xkBamidikamii Komi3iiHOI HOPMH BiIOYBAa€ThCs y JABa €TaIlH.
[IpoTsirom mepmioro eramy BH3HAYAETHLCS MPABO, IO MiAIATAE 3aCTOCYBAHHIO 10
MPaBOBIIHOCHH 3 1HO3eMHUM esieMeHToM. Lleit etam BiamoBigHO y cT. 1 3akoHy
Ha3MBaIOTh IEPBUHHOIO KBamdikaiieo. Ha npyromy erani Bin0yBa€eThCsi BTOPUHHA
kBamidikailis, ska mnependadae 3acTOCYyBaHHS HOPM OOpaHOTO MPaBOMOPSIKY,
BCTAHOBJICHHSI MOro 3MICTy, a TaKOX BHU3HAYCHHS OOMEXKEHb 3aCTOCYBaHHS
1HO3eMHOT O MpaBa. He3Baxkarouu Ha Te, 1110 3aKOHOAABEIb Y HOPMAaX HAIIOHATLHOTO
mpaBa JOIyCKae MOXKIJIUBICTh 3aCTOCYBaHHS IHO3EMHOIO MPaBa, HE MOKE MOBHICTIO
nepea0ayuTH HACHIJKA Takoro 3acTtocyBaHHs. Came TOMYy Take 3aCTOCYBaHHS
MEBHUM YHHOM OOMEXY€ETHCS.

Y MiXHApOTHOMY MPUBATHOMY TMpaBi BHUJUISAIOTH JIEKUIbKA MPABOBUX
MEXaHi3MiB, Jid SIKMX BHUKJIIOYA€ MOKJIMBICTH 3aCTOCYBAaHHS 1HO3EMHOIO IpaBa,
00paHOro Ha OIJICTaBl KOJI31MHOI HOPMHU: 3acTepEKEHHS PO OYOIIYHUN OPSIOK:
3BOPOTHE BIJICHJIAHHS 200 BIICUJIAHHS J0 ITpaBa TPEThO1 KPaiHU; 3aCTEPEKEHHS, 1110
3a00poHs€e 00XiJT 3aKOHY, 3aCTEPEIKEHHSI IPO B3a€EMHICTD.

METOJIWYHI IOPAJIU IIOJ0 NIATOTOBKU JJAHOI TEMHU

[Ipu miaroToBIll 10 CeMIHAPCHKUX Ta MPAKTUYHUX 3aHATH 37100yBayl BUIIOT
OCBITH NOBHHHI 3BEpPHYTH yBary Ha BUBUYEHHSI KJIFOUOBUX IMOHATh TEMH, TaAKUX SIK:
MDKHaApOJHE NMPUBATHE IpaBO, MPEAMET Ta METOJIM MI)KHAPOJHOTO MPUBATHOTO
mpaBa, CHUCTEMa MDKHApPOJHOTO MPUBATHOTO TMpaBa, MIXKHAPOJHO-TIPABOBI Ta
yHI(IKOBaHI HOPMH MDKHApOJHOTO TMPUBATHOTO TpaBa, KOMI31iHI HOPMH,
CTPYKTypa KOJi31iHOI HOPMHU, OCHOBH1 (POPMYJIM MPUKPITUICHHS, OCHOBHI CITIOCOOU
BUPIIICHHS TUTaHb KBajiikaiii oOCTaBUH cCIpaBH (CIOPY) B MIXXKHAPOJIHOMY
NpPUBATHOMY TMpaBi Ta iX XapakTEpPUCTHKA, OOX1J 3aKOHYy B MIXKHAPOAHOMY
NPUBATHOMY MpaBi, KBamidikailis KoJI31i{HOI HOpPMH, 3BOPOTHE BIJACWIJIAHHS Ta
BIJICUJIaHHS J0 MIpaBa TPEThOI KPAaiHU, 3aCTEPEKEHHS PO MyOIIUHUNA MOPSIIOK.

IIuTaHHs AJ151 CAMOCTIIHOT0 KOHTPOJII0
1. o Take MixkHApOJHE TPUBATHE MPABO?

2. SIki meTou mMpUTaMaHH1 MDKHAPOIHOMY NMPUBATHOMY TPaBY?

3. lllo BXOmWUTH MO0 TpPEeaMETy PerytoBaHHS MIDKHAPOJHOTO MPUBATHOTO
npaBa’?

1 Mixknapoane npusathe npaBo: Hasu. mocionuk / 3a pexa. B. M. TaiiBoposckkoro, B. I1. XKymmana K.: FOpinkom
Intep, 2007. 368 c. C. 56.



. 1o Take xomi3iiiHa HOpMa?

. SIKy CTpyKTypy Mae€ KoJii3iiiHa Hopma?

. SIx1 ocHOBHI (pOpMYJIH TIPUKPITUICHHS BU 3HAETE?

. o Take xBamidikallis Kom31iHoT HopMu?

. 1o Take mpaBOBHIi PEKUM Ta SIKI BUU MPABOBUX PEXKHUMIB iICHYIOTH?

. 1o Take 3acTepexeHHs PO MyOTIYHUN TTOPSTOK?

0. [Ilo Take 3BOPOTHE BiACHJIAHHS Ta BIJACUIAHHS JO TpaBa TPETHOI
Kpainu?

11. Sk MOXKHA OXapakTepu3yBaTH 00Xij 3aKOHY?

= O 00 ~NO O1 &~



TEMA Ne 2. OCOBJINBOCTI ITPABOBOI'O CTATYCY
CYB’EKTIB MI’KHAPO/IHOI'O IIPUBATHOI'O ITPABA
(2 roquHN)

TJIAH JIEKIIII

PexomennoBana miteparypa

Beryn

1. OcobmmBocTi MPaBOBOro crarycy (i3uyHUX o0ci0 sSK Cy0’ €KTiB
MDKHApPOJAHOTO PUBATHOTO MpaBa.

2. Oco0nauBOCTI TPABOBOTO CTAaTyCy IOPUAMYHUX OCIO SK CyO’ €KTiB
MDKHapOJHOIO  OpuBaTHOro mnpasa. OcoOUCTHH  cTaTyT Ta
HaIllOHAIBHICTh IOPUAUIHOT 0COOH Y MIXKHAPOTHOMY NMPUBATHOMY TPaBI.

3. HepxaBa sik cy0’e€KT MIKHApOJIHOTO MPUBATHOrO TMpaBa. IMyHITET
JepKaBU.

BucHoBKM 3 Temu

MeToauuHi opay 1010 HiATOTOBKH JaHOI TEMU

PEKOMEH/IOBAHA JIITEPATYPA

. KoHBeHIis mpo 3axuct mpaB JIOJWHUA 1 OCHOBOMOJOXHUX cBoOoa 1950 p.
(patugikoBaHa  3aKOHOM 1530 17 JIUITHSA 1997  p.) URL.:
http://zakonl.rada.gov.ua/laws/show/995 004

. KonBeHuis npo craryc anarpuzais 1954 r. (KonseHuito patudikoBaHo 13 3asBaMU
Ta 3acTepekeHHsmMu  3akonom Ne  26-VII  Big 11.01.2013). URL:
https://zakon.rada.gov.ua/laws/show/995 232#Text

. KonBenuis npo craryc 6ixenuiB Bij 28.07.1951 p. (KonBeniito patrdikoBaHO
3aKoHOM Ne 2942-111 BIJ 10.01.2002). URL:
http://zakonl.rada.gov.ua/laws/show/995 011

. [Ipo GixeHIIB Ta 0¢i0, 5K MOTPEOYIOTH J0IaTKOBOTO 200 TUMYACOBOTO 3aXUCTY:
3akon VYxkpainum Big 08.07.2011 (B pemakmii Bim 03.08.2023 p.). URL:
https://zakon.rada.gov.ua/laws/show/3671-17#Text

. [Ipo mpaBoBwii cTaryc i1HO3eMIIIB Ta 0ci0 0e3 rpoMaassHCTBA: 3aKOH Y KpaiHu Bijl
22.09.2011 (B penaxitii BiJl 28.06.2023 p.). URL:
https://zakon.rada.gov.ua/laws/show/3773-17#Text

. Koncrurynis Ykpainu Big 28.06.1996 p. Binomocti BepxoBhoi Pagu Ykpainu.
1996. Ne 30. Cr. 141;

. [Ipo Mi>xHapoaHe mpuBaTHE NpaBo: 3akoH Ykpainu Bia 23.06.2005 (B pemaxiii
Bix 23.12.2022 p.). URL: https://zakon.rada.gov.ua/laws/show/2709-15#Text.

. MixkHapoHe mpuBaTHe npaBo : miapyunuk / €. M. binoycos, I. M. XKyxkos, B.B.
Komapos, [.B. fkoBrok Ta inmi.; 3a 3ar.pea. €.M. binoycora, [.B. Sxosroka.
Xapkis: [Ipaso, 2021. 408 c.

. Mixxnapoue mpuBaTHe npaBo. HaBu.-meToa. mocib. /uist CTYZEHTIB JeH. Ta 3a04.
¢opm HaBuanHs ekoH. cmeu. . M. I'apseBa, M. M. Tkauos. Hai. TexH. yH-T
«XapkiB. MmoJiTexH. 1H-T». XapkiB. [lanoB A.M. 2018. 126 c.


http://zakon1.rada.gov.ua/laws/show/995_004
https://zakon.rada.gov.ua/laws/show/26-18#n2
https://zakon.rada.gov.ua/laws/show/995_232#Text
http://zakon1.rada.gov.ua/laws/show/995_011
https://zakon.rada.gov.ua/laws/show/3671-17#Text
https://zakon.rada.gov.ua/laws/show/3773-17#Text
https://zakon.rada.gov.ua/laws/show/2709-15#Text

10. Miuixunapoane npuBatHe npaBo. Hasu. moci6. C. C. buukoBa Ta iH.; 3a peq.
noi11. FO. @. IsanoBa. KuiB. [IpaBoBa eqnicts. Anepra, 2018. 388 c.

11. baiimypaTtoB M.O. MixHapoaHe mnpuBaTHe (KoJi3iiiHE) MpaBo YKpaiHH:
MPaBOCYO’EKTHICTh OCIO (TEOPETHKO-METOJOJOTIUHI acCleKTH): MoHorpadis /
M.O. baiimypatos, P.B. Hopnonynpskuil. Cymu : YHiBepcutercbka kaura, 2009.
252 c.

12.  Crpensuona €. J1., Ctpenbios €. JI., Cotyna O. C. be3neka XUTTS JTHOUHA:
VYkpaina Ta €Bpoma (TOPIBHSUIBHO-TIPABOBE TOCHIKEHHs). JlemikTomoris:
monorpadis. [Tig 3ar. Pen. I. M. Konoryna, C. B. [letkoBa, P. Polian. KyHnosire:
Axanemia ['YCIIOJL, 2021. T. 3. 332 c. C.36-50. (Yexis).

13. Cywacni mpo6iemu MibKHapogHoro mpaBa. Liber Amicorum mo 60- pivus
npod. M.B. bypoMeHcbkoro: MoHoOrp. / aBT.KoJ.; 3a pea. B.M. Penenpkoro ta
B.B. I'yrauka. JIbBiB; Oneca : @enike, 2017. 564 c.

14.  ®enunsk ['.C. LuBinpHO-paBOBa MPUPOJIA TPAHCHAIIIOHATBFHUX KOPIIOPAIIii
Ta IX JJOrOBOPIB 3 MPUHMarOUO0I0 JepkaBoro: MoHorpadis. K.: Arika, 2008. 344 c.

BCTYII

VY 3anponoHoBaHii JIEKIlli OyyTh pO3TJSHYTI 3arajibHi 3acaay MPaBOBOTO
CTaTyCy OKpEeMHX CY0’€KTIB MI>KHApPOIHOT'O IIPUBATHOTO MPaBa, 30KpemMa, Pi3uuHuX
0ci0, 1opuInYHUX 0cib Ta AepkaBu. OcoOIMUBY yBary Mpu I[boMy O0y/ie TPUBEPHYTO
Ha OCOOJMBOCTI TakOro MHpaBOBOro cTaTycy. Tak, BH3HaUYUMO SIKMil IPaBOBUUI
pEXKUM HAJlaHO 1HO3EMIIM Ha TepUTOopli YKpaiHW, sKI KOMI31MHI MPUB’A3KU
3aCTOCOBYIOTHCS NIl BU3HAUYCHHS TaKOTO CTAaTyCy, sIKi TIpaBa Ta 000B’SI3KM MaloTh
rpoMajsiHu Ykpainu 3a kopaoHoM. Illo crocyeTbes 1opuanyHuX ocid, TO y JIEKIli
OyZe po3IJIIHEMO SIKUM YMHOM Yy MIXKHApOAHOMY MPUBATHOMY IpaBl MOXe OyTH
BU3HAUEHO «TPOMAISHCTBO» IOPUAMYHOI 0COOM, a TaKOX MOTOBOPUMO TIPO
OCOOJIMBOCTI MPABOBOTO CTATYCYy JIEPkKABU AK Cy0’€KTa MIXKHAPOJHHUX MPUBATHUX
BIJIHOCHH Ta IMYHITET JIepKaB y TAKUX MMPABOBITHOCUHAX.

1. OCOBJMBOCTI TIPABOBOI'O CTATYCY ®I3UYHUX OCIb
AK CYB’EKTIB MIZKHAPOAHOI'O IPUBATHOI'O ITPABA

@®i3uuHi 0COOM TOCIMAOTh 3HAYHE MICIE cepell CyO’€KTIB MIXKHAPOIHOTO
npuBaTHOro mnpasa. [lpy npomy mig (i3uyHOIO 0CO00I0 y MIKHAPOAHOMY
MPUBATHOMY IPaBl PO3yMIIOTh T'POMaJIsiH Y KpaiHU, 1HO3eMIIiB, OIMATPUAIB Ta OCIO
0e3 rpomMasiHCTBA (amaTpuIiB).

Bianosinno no 3akony Ykpainu «IIpo rpomaasHcTBO YKpainu», rpoMaasiHUuH

Vkpainm — ue ocoba, sika HaOyna TpoOMaAsSHCTBO YKpaiHM B TOPAJIKY,
nepen0ayeHOMYy 3aKOHaMHM YKpaiHM Ta MIKHApOJHUMHU JIOTOBOpaMHU Y KpaiHU.
[Ho3emenb — me ocoba, ska He mepedyBac B TPOMAASHCTBI YKpaiHM 1 €

rpoMaTHUHOM (TIIIaHUM ) 1HIIIOT AepKaBu abo jaepxkas. Ocoba 6e3 rpomMaasiHCTBA
— 11e 0co0a, Ky KOJHA JIepKaBa BIAMOBITHO 10 CBOTO 3aKOHOJABCTBA HE BBAXKAE
cBOoiM rpoMaisHuHOM. [loHsTTa OimaTpuna B unHHOMY 3akoHl Ykpainu «lIpo
TPOMAJITHCTBO YKpaiHW» HE BH3HAYCHO 3 OIJISAAYy Ha MPUHIUI €IAHOTO



TPOMAJITHCTBA YKpATHINIB. BiAMOBIAHO 0 MDKHAPOIHUX HOPM, OlmaTpuad — Iie
0co0u, SIK1 MalOTh TPOMAJISTHCTBO JABOX a00 OlIbIIE AEpIKaB.

[lo cTocyeTbest nedinimii «IIpaBOBU CTATYC», TO B KOHTEKCTI TOCIIIKYBAHOTO
MATAHHA 11 CYyTHICTh PO3YMIETHCS K CYKYITHICTh YCIX HAJIGKHUX (DI3UUHUM 0coOaM
mpaB, cBOOO/ Ta 000B’SA3KIB.

Tobto mnpaBoBuii craryc (i3MUYHHX 0Ci0 sIK Cy0’€KTiB MiXKHAPOIHOIO
NPUBATHOIO MpPaBa — e CYKYNHICTh YCiX HaJIeXKHHX iM NpaB, CBO0OX Ta
000B’A3KIB.

Ocobnusicmb _npasosozo cmamycy @izuunoi  ocoou 6 MidCHAPOOHOMY
NPUBAMHOMY NPABL NOAA2AE Y MOMY, WO, nepedysarouu 8 iHuwlill 0epaiicasi, 8OHA
NIONOPsIOKOBYEMbCST OOHOYACHO 0B80M NPABONOPSAOKAM, A CcaAMe: — CBOEMY
BIMYU3HAHOMY (3aKOHY epomaodsancmea (lex patriae) wu 3aKoHy nOCMIIHO20 MicYs
npooicusanns (lex domicilii)), ockinbku 30epicac npagosuil 36 130K i3 0epAHCABOIO
C8020 2POMAOSIHCMBA YU NOCHMIUHO20 MICYs NPONCUBAHHSA, NPABOBUL CMAMYC
2POMAOSHUHA CBOEL 0epaHcasu, KOPUCMYEMbC il 3aXUCMOM, NIOKOPAEMbCA il
3aKOHAM, — NPABONOPAOK)Y 0epiHcasu nepedy8anHs (miei deparcasu, Ha mepumopii
axoi ¢hisuuna ocoba nepebyeac y Konkpemuuii momenm)*.

OCHOBOMOJIO)KHE 3HAYEHHSI JIJI1 BU3HAUEHHS MPABOBOTO CTAaHOBHINA (PI3UYHUX
0ci0 MaroTh 3arajJbHOBU3HAHI MPUHIMIIK Ta HOPMHU MDKHAPOJHOTO IpaBa IIO0JI0
mpaB Ta OOOB’SI3KIB JIIOJIMHU, IO MICTATHCS Y TaKUX JOKYMEHTaX: 3arajbHId
nekaparilii npas JoauHu 1948 p., MiKHApOAHOMY MaKTi MPO TPOMAISHCHKI U
noyiTh4H1 mpaBa 1966 p., MixkHapogHOMY TaKTi MPO €KOHOMIYHI, COIlladbHI Ta
KyJbTYypHI 1ipaBa 1966 p. Ta iH. (Hanmpukiaa 3a00poHa AUCKPUMIHAIIT 32 O3HAKAMHU
pacu, HallOHAJIBHOCTI, cTari Tolo). CraTyc (i3MUHHUX OCI0 y MIKHApOTHOMY
MPUBATHOMY TMpPaBi BU3HAYAETHCS TAKOX MIKHAPOJHUMH YroJaMH, HAIPUKIIA,
KouBeHieto npo npaBoBuii cratyc 0ixeHiB Bix 28.07.1951 p., KonBeHuiero npo
nmpaBoBUil craryc oci0 0e3 rpomansHcTBa Big 28.09.1954 p., iHmIMMU
MDKHApPOJIHUMH YrOJIaMH, 110 BU3HA4YalOTh MpaBa Ta 000B’sI3kU (PI3UYHUX OCIO y
MEBHUX NIPABOBIJHOCHHAX.

[lutaHHs TpOMAASHCTBA HAa MDKICPKAaBHOMY pIiBHI BPEryJIbOBaHO 3a
JIOTIOMOT'O0 YMCEIHbHIUX HOPMATUBHO-TIPABOBUX aKTIB, CEPE/I IKMX MOXKHA BUIUIUTH
Taki: — KoHBeHIlIS PO rpOMaJITHCTBO 3aMiKHBOI kiHKU Bix 20.02.1957 (nalyna
yuHHocTi 11.08.1958, parudikoBana IIpesumiero BepxoBnoi Pamu CPCP
28.08.1957); — KoHBeHIIisl PO CKOPOUYCHHSI BUITAJIKIB 0araTorpoMajsiHCTBa Ta Ipo
BIICbKOBY MOBHMHHICTh y BHUIaAkax OararorpomansHctBa Bix 06.05.1963; —
KOHBEHIIiS [I0I0 CIPOIICHOTO TOPSAIKY HAOyTTS TPOMAISHCTBA TPOMaasSHAMHU
nepxka-ydacHup  CriBapykHocti Heszanexxnux [lepxkas Bim 19.01.1996; —
€Bponeiickka KOHBEHIlSE mpo TpomaasHcTBO Bim 06.11.1997 (ykmamena y w.
CrtpacOypr, aie momo AepkaB-uieHiB Pagu €Bponn); — J[BOXCTOpOHHI MI>XHAPOTHI
JIOTOBOPH 3a Y4acTIO YKpaiHU MPO YCYHEHHS BUIAJKIB MOABIMHOTO IPOMAJISTHCTBA
(manmpukian Jorosip Mixk Ykpainoro Ta Pecniy0itikoro Y30ekucTaH npo 3anooiranas
BUHUKHEHHIO BUMAAKIB MOJBIiHOTO TpoMajsHcTBa Bijg 05.12.1996, Jlorosip Mix

1 Mixknapoane npusathe npaBo: Hasu. mocionuk / 3a pexa. B. M. TaiiBoposckkoro, B. I1. XKymmana K.: FOpinkom
Iurep, 2007. 368 c. C. 63-64.



VYkpainowo Ta ['pysieto mpo 3amobiraHHs BUHUKHEHHIO BHIAJKIB TOJBIMHOTO
IPOMAJITHCTBA Ta YCYHEHHS BXE ICHYIOYOrO TMOJIBIMHOTO TpOMAaJsIHCTBA BIJ
28.10.1997 p.); — KonBeHi1is, 110 peryiro€e IesKi MUTaHHS, OB’ s3aH1 3 KOJI31€I0
3aKOHIB TIpo TpoMaasHCTBO Bix 12.04.1930 (Ykpaina ue 6epe ydacti); — KonBenrris
po cKkopodeHHs 0e3 rpomansuctsa Bix 30.08.1961 (Ykpaina He Gepe yuacri)?.

VY 3a3HaueHUX BUIIE HOPMATUBHUX aKTaX BU3HAYEHO MOHATTS TPOMA/ITHCTBA,
BIJIMOBIJTHO /IO SIKOTO 1€ TTPaBOBUH 3B’SI30K MK 0CO0O0I0 Ta JIepKaBOIO, HE3AJIEKHO
B1JI €ETHIYHOT'O ITOXOJKEHHS 0COO0U.

Bianosinno g0 nonoxeHb 3akony Ykpainu «IIpo rpomaassHCTBO YKpaiHu»
Bix 18.01.2001, rpomansHcTBOM YKpaiHM BHU3HAETHCA IPABOBUN 3B’SI30K MIXK
¢bi13nuHOI0 0c000I0 M YKpaiHO0, IO BUSABIAETHCSA y iXHIX B3a€MHHUX IpaBax Ta
o0OB’s3kax, a TPOMAJIHUHOM YKpaiHu Ha3uBaeThca ocoba, ska HaOyma
rPOMaASHCTBO YKpaiHU B TMOPSAAKY, MependadyeHOMY 3aKOHaMH YKpaiHu Ta
MI>KHAPOJTHUMH JIOTOBOPaMH Y KpaiHu?.

Binnmosigno g0 cr. 1 3akony Ykpainu «IIpo rpoMaasiHCTBO YKpaiHW»
MOKHA BHAUIMTHM HACTYNHI Kareropii @i3MYHHX o0Ci0 32 03HaKOI0
rPOMAJISAIHCTBA: TPOMA/ITHU Y KPaiHM; iHO3eMHi rpomMaasiHu (migaaHi); ocodu 3
NOABIHHMM TpOMaasIHCTBOM (OimaTpuau) Ta ocodu 0e3 TIpoOMaJAHCTBA

(amaTpuan).
B Ykpaini Bu3HaHO 1 3aKpIIJICHO Y TEKCTI BKa3aHOT0 3aKOHY TaKl IPUHITUTIN,
Ha SKUX OYJIYyeThCS 3aKOHOAABCTBO YKpaiHUM MPO TPOMAISIHCTBO: — €JIUHE

IPOMAJITHCTBO — TPOMAJSIHCTBA JAEp>KaBU YKpaiHa, 110 BUKIIOYAE MOXKIUBICThH
ICHYBaHHSI TPOMAJSTHCTBA a/IMIHICTPATUBHO-TEPUTOPIANILHUX OAUHULIL YKpaiHu; —
3armo0iraHHs BUHUKHEHHIO BUMAJKIB 0€3 TpOMaJsSHCTBA; — HEMOXJIHUBICTh
1m030aBJIeHHsI TPOMAsTHUHA YKpaiHU TPOMAJsIHCTBAa Y KpaiHW; — BU3HAHHS TpaBa
rpoMajisiHiHA YKpaiHu Ha 3MiHY TPOMAJSTHCTBA; — HEMOXKIIMBOCTI aBTOMAaTHYHOTO
HAaOyTTd TpoMajasiHCTBA YKpaiHM 1HO3EMUEM YU 0co00i0 0e3 TpomMaasHCTBA
BHACNIIOK YKJIQJeHHS [UII00y 3 TpOMaAsSHUHOM YKpaiHM abo HaOyTTs
IrpOMAJSHCTBA YKpaiHM HOro JpyXUHOK (YOJOBIKOM) Ta aBTOMATHYHOIO
NPUITMHEHHS TPOMAISHCTBA YKpaiHW OJHUM 13 TIOJPYXOKS BHACTIOK MPUTTHHEHHS
U100y a00 MPUITMHEHHS TPOMAISIHCTBA Y KPaAiHU IPYTUM 3 TIOJIPYXKAKS; — PIBHICTD
nepes 3aKOHOM TpOMaJisiH YKpaiHU HE3aJIekKHO BiJ MIJACTaB, MOPSIAKY H MOMEHTY
HAaOyTTd HUMH TPOMAJSHCTBA YKpaiHU; — 30€epexeHHs I'pOMaASHCTBA YKpaiHu
HE3aJIC)KHO BiJ MICIISl IPOKUBAHHS TPOMAJITHUHA Y KpaiHH.

Sxmo rpomansHUH YKpaiHM HaOyB TPOMaJsSHCTBO (IMiIJAHCTBO) IHIIOT
JepkaBu abo0 JiepkaB, TO Yy TMPABOBUX BIAHOCHHAX 13 YKPaAiHOIO BiH BHU3HAETHCS
JIMILIEe TPOMAITHUHOM Y KpaiHH; SKIIO 1HO3eMellb Ha0yB rPOMaJSTHCTBO Y KpaiHH, TO
y IPaBOBHX BIIHOCHHAX 3 YKpAiHOIO BIH TaKOK BU3HAETHCS JIMILE TPOMASTHUHOM
Vkpainu. OpHak, He3Bakarouu Ha 1€, 3akoH Ykpainu «[Ipo rpomaassHCTBO

1 Bpogaiii A. M. 3akoHoqaBue 3a0€3M€UeHHs IPUBATHONPABOBUX BigHOCHH. YactuHa 1. MiKHApoIHE IpUBATHE
MPaBO : KOHCHEKT JIEKIIH ISl CTYAEHTIB yciX ()OpM HaBYaHHS BCIX CIEI[IaIbHOCTEH Ta HANPSMIB MIATOTOBKH / A. M.
Bposaiii, 1. I. Kunnmuuk; Xapkis. Hai. yH-T Mickk. rocm-Ba iM. O. M. bekeroa. Xapkis : XHYMI im. O. M.
Bekerosa, 2018. 102 c¢. URL: https://core.ac.uk/download/pdf/185265053.pdf

2 TIpo rpomansHcTBO YKpainu : 3akoH Ykpainu Bijg 18 ciuns 2001 p. Ne 2235-111. Binomocti BepxosHoi Pagu
VYkpainu. 2001. Ne 13. Cr. 65.



VYkpaiam» MICTUTh BHWHSTKH, 1[0 JOMYCKAlOTh BWHUKHEHHS IOJBIHHOTO
IPOMAJITHCTBA, 1O SKUX, 30KpeMa, HallexaTh Taki BUMAQAKU: — JITH TMIJ 4ac
HApO/KEHHSI OJHOYACHO 3 TPOMAASHCTBOM YKpaiHM HaOyBalOThb TaKOX
TPOMAISTHCTBO 1HIIOL JIep:KaBU; — AITH, K1 € TpOMaJsiHaMU YKpaiHu i yCUHOBJIEHI
1HO3eMIIeM, Ha0yBalOTh TI'POMAJSIHCTBO YCHHOBHTEINS, — TPOMAASHUH YKpaiHu
aBTOMAaTUYHO Ha0yB TPOMAISHCTBO IHINOI JEpXKaBU BHACTIOK OAPYKEHHS 3
1HO3EMIIeM; 3T1THO 13 3aKOHOJABCTBOM IHINOI JIep>KaBU i TPOMAISIHCTBO HAaJIaHO
TPOMAJITHUHY Y KpaiHH aBTOMaTHYHO 0€3 1oro JOOPOBLIHFHOTO BOJICBUSBICHHS 1 BIH
HE OTpUMaB JOOPOBUIRHO [IOKYMEHT, LI0 MiJATBEPAKYE HAABHICTb Y HBOTO
TPOMAJITHCTBA 1HIIIOT JICPKABH.

BiamoBiaHO 10 ITOJ0KEHE HA3BAHKUX BUIIE MDKHAPOIHUX KOHBEHIIHN 3 [INTAHb
IrpOMa/IIHCTBA 3aKoHY YKpaiHu «IIpo rpoMaisiHCTBO YKpaiHW», KOXKHA JIEp’KaBa B
OJIHOCTOPOHHBOMY TOPSIKY BU3Ha4Ya€ CBOiX rpomaisH. [ligcraBamu st HaOyTTs
IPOMAJITHCTBA MOXKYTh OYTH MOXOJ/PKEHHS, TEPUTOPIATbHUIN MPUHIIUIL, TPUHHSITTS
JI0 TPOMAJISTHCTBA, TIOHOBJIGHHS y TPOMAJSHCTBI, YCHUHOBJICHHS, BCTAHOBJICHHS
OITIKY Y4 MIKIyBaHHA HaJ TuTHHOIO ToIlo. [Ipu nibomy, sik 3ayBakye O. P. KiGeHko,
PI3HOMAaHITHI KOJII31MHI MUTaHHA (IPOMAJSTHCTBO AITEH, TPOMAJSIHCTBO OCIO Mpu
3MiHM iIXHBOTO CIMEMHOTO CTaTyCy, BCTAHOBJICHHS HaJl HUMU OMIKH Ta MIKIyBaHHS
TOIIIO) BUPILIYIOTHCS HAI[IOHAJIBHMMH 3aKOHAMU 3a3BHYail Ha KOPHUCTh BJIACHOIO
rpOMaJIIHUHA. YHACIIJOK TAKOro MIAXoAy y (I3MYHMX 0ci0 4YacTo BUHHUKAE
NOJBIHE TPOMAISHCTBO, IO CKJIaJae OCHOBHY KOJI3IMHY mpodieMy y
Mi>KHAPOJHOMY IIPUBATHOMY IIpaBil

o crocyeTbest OinaTpHiB, TO BOHU KOPUCTYIOTHCS MIPaBaMU i BUKOHYIOTh
00O0B’SI3KM CTOCOBHO JIep>KaB, rPOMaJTHAMU SIKUX BOHU Y TMEpeBaKHIN O1IBIIOCTI
KpaiH Ta B VYKpaiHi, 30KpeMa, 3aKOHOJABCTBO BHU3HAE TaKy OCO0y  JuIIe
rpoMagssHUHOM Ykpainu. OIHaK TpH LbOMY JOCUTH CKJIQJHO BHUPIIIYIOTHCS
po0semMu, 0 CTOCYIOThCA pealizallii OlmaTpuaamMu mpaBa BIACHOCTI Ha 3eMITIO,
HEPYXOME MaifHO, TIpaBa Ha >KUTJO, OCBITY, BUKOHAHHS BIHCHKOBOTO OOOB’S3KY.
Oco0MuBO TMOMITHO 1€ BUSBISETHCS, KOJMM OinmaTpun mnepeOyBae Ha TEPUTOPIi
TPETHOI KpaiHU, TPOMAITHUHOM SIKOT BiH HE €. Y TaKOMY BHUIIQJIKy BUHHUKAE KOJI3is
3 TUTaHHS BHU3HAYEHHS OCOOMCTOrO 3aKOHYy Takoi 0co0Hu, 10 Mae OyTu
3aCTOCOBAHUM JI0 BUPIMIEHHS TUX YW IHITUX MPUBATHOIIPABOBUX IMUTAHb.

Y cr. 16 3axkony Ykpainum «IIpo MikHapoaHe mnpuBaTHe IPaBoO»
BH3HAYEHO, IO OCOOMCTHM 3aKOHOM (i3HYHOI 0CO0M BBAKAETHLCH INPABO
JAepKABH, TPOMAASTHUHOM SIKOI BOHA €. SIKIo ¢QizuyHa 0c00a € rPOMAAHHHOM
ABOX a00 Oijblle Jep:KaB, il 0COOMCTUM 3aKOHOM BBAXKAETHLCS NPaBO Ti€l 3
AepxaB, 3 KO 0c00a Ma€ HAWTICHIIMIA 3B’S30K, 30KpeMa Ma€ Micue
MPOKUBAHHA 200 3alIMA€THCSI OCHOBHOI) TIVILHICTIO.

Oco0ucTuM 3aKOHOM 0co0HM 0e3 TIpOMaJAsIHCTBA BBAXKAECTHLCHA INPABO
JAep:KaBU, y #AKili 1A oco0a NpoKMBaE, a 3a #Oro BiACYTHOCTI Micue
nepedyBanHsa. QOco0MCTUM 3aKOHOM Oi’KeHISI BBAJKAETHCS MPABO JE€PKABHU, Y
fAKiid BiH Mae Micue mepeOyBaHHs. IIlpym BU3HA4YeHHI 0COOHMCTOr0 3aKOHY
BiIMOBITHO /10 YACTHH JAPYroi i TPeThoi Hi€l CTATTI BBAXKAETHCH, IO AKIIO

1 KibeHko O.P. MexgyHapoaHoe YacTHoe npaBo: y4ebHo-npakTnyeckoe nocobue. XapbkoB : Acnaga,
2003. C. 50-51



Heli€31aTHA o0co0a 3MiHMJA Miclle CBOr0 NPOKMBAHHA 0e3 3roaum CBOIO
3aKOHHOI'0 TPEJACTABHUKA, TO TaKa 3MiHA He CNPUYUHSIE 3MIHY 0COOMCTOrO
3aKOHY LIi€l oco0m.

3aKOHOAABCTBO YKpaiHHU, 30kpema, 3akoH YKkpainu «IIpo mpaBoBuii craryc
1HO3eMIIIBY , 3aKoH Ykpainu «IIpo immirpaiitoy, 3akoH Ykpainu «IIpo OieHIIiB Ta
0ci0, sAK1 TOTpeOyITh T0JAaTKOBOTO a00 THUMYACOBOTO 3aXUCTY», BUIUIAIOTH
HACTYITHI KaTeropii ¢pi3u4HuX 0cio.

Ino3eMui — 11e iHO3EMHI TPOMASTHU, OCOOH, K1 HAIEKATh IO TPOMAITHCTBA
1HO3EMHUX JIepKaB Ta 0coOu 6€3 TPOMAISIHCTBA, K1 HE HAJIekKATh 10 TPOMA/ISTHCTBA
Oynp-sikoi nmepxkaBu. IMmirpanT — 1e Ti ocoOH, SKI OJepXaau JO3BIT Ha
iMMmirparito Ta npuOynu B YKpaiHy Ha MOCTIiHE Miclle MpPOKUBaHHA abo SIKi
nepeOyBaour B YKpaiHI Ha 3aKOHHUX IiJCTaBax OTPUMaIM TaKUW 1TO3BLT 1
3aIMIIIIKMCS B YKpaiHl Ha MOCTIMHE Micle MpoXKUBaHHs. IHO3eMIlLi, sIKi THMYAaCcOBO
nepe0yBalOTh Ha TepUTOPil YKpaiHu: ocoOu, SKMM HAJaHO MPUTYJIOK Ha
TepuTopli YKpaiHu, ODKEHIll, 1HO3eMIIl, AKI MPUOYIN i BUKOHAHHS TPYAOBHUX
byHKLIHA 1 T. 1. 3aKOpAOHHI yKpaiHui — BignoBinHo 1o 3akony Ykpainu «lIpo
3aKopOHHUX YKpaiHiiBy» Big 04.03.2003 p. 3akopJOHHUM yKpaiHIEM € 0co0a, siKa
€ TPOMAJSHMHOM IHIIOI JepkaBu ab0 0co0oi0 0e3 TpoMajJsIHCTBa, aje Mae
YKpaiHCbKE €THIYHE MMOXO/HKEHHS a00 MOXOHKEHHS 3 Y KpaiHu.

IIpaBoBHii CTATYC iHO3EMILIB 32 3aKOHOAABCTBOM Y KPAiHU.

Sk Oyno BKa3aHO BUIlE, iIHO3eMIIeM BU3HAETHCS 0€004, siKa HE IepedyBae y
IPOMAJITHCTB1 YKpaiHu U € TpOMasTHUHOM (II1/1TaHKM ) 1HILIOT Iep>KaBu a0 IepiKaB.
Oco6oro 6e3 rpoMaasiHCTBa € 0co0a, SIKYy >KOJIHA JiepaBa BiAMOBIIHO JO CBOTO
3aKOHO/IaBCTBA HE BBAYKAE CBOIM IPOMASTHIHOM.

[Ho3em11 Ta ocobu 0e3 rpoMajsIHCTBA, SIKI HA 3aKOHHIW MiACTaBl NpulyIu B
VYkpainy, MOXyTh TUMYAcOBO TepedyBaT Ha ii TepuTOpii. 3aJeKHO BiJ METH Ta
TepMiHy TepeOyBaHHs Ha TEPUTOPiT YKpaiHU MOKHA BUIIJTUTH HACTYIHI KaTeropii
iHO3eMHHX TrpoMajasiH Ta oci0 0e3 rpoMaasiHCTBA: IMMITPAHTH, 1HO3EMII, SKi
TUMYACOBO TepedyBarOTh Ha TepUTOpli YKpainu, ODKEHIl Ta 0COOH, IKMM HaJlaHO
MOJIITUYHUN TTPUTYJIOK.

Jlo iMmirpaHTiB HajexaTb 1HO3EMIl YW OcCOOM O3 TpOMaasSHCTBA, SKI
OTpUMAJIH JIO3BUI HA IMMIrparlito i mpuOyau B YKpaiHy Ha TOCTiIMHE TTPOKUBAHHSI,
abo, mepeOyBarouun B YKpaiHl Ha 3aKOHHMX IIiJICTaBax, OTPUMAJIM JIO3BIT Ha
IMMIrpalito 1 3amumuincs B YKpaiHl Ha mocTiiiHe npoxuBaHHs. [IpaBo Ha
IMMITpallito 1HO3EeMIIIB B YKpaiHy BCTaHOBJIEHO 3akoHOM Ykpainu «IIpo mpaBoBuit
CTaTyC 1HO3eMLIIB Ta 0C10 0€3 rpOMaTHCTBay, a OUTbII IETaIbHO YMOBH Ta MOPSAOK
iMMirpaimii B YkpaiHy Bu3HaueHO 3akoHOM Ykpainu «lIpo immirparmiio» Bija
07.06.2001 p.

3a yMOBHU TIOCTIMHOTO MPOXMBAHHS HA TEPUTOPIl YKpaiHU MNPOTATOM HE
MEHIIIE HIXK T’ SIThOX POKIB 1HO36MHOTO TPOMAJISTHUHA Y1 0CO0y 0€3 TpoMaIsTHCTBA
MOKe OyTH TIPUHHATO JO TpoMajsHCTBa YKpainu cT. 9 3akoHy Ykpainu «lIpo
TPOMASIHCTBO YKpaiHu» (HaTypasli30BaHO) a TAKOXK 32 YMOBH TOTO, III0 BOHa Oyie
notpumyBatuch Kouctutyuii Ykpainm Ta 3akoHy YKpaiHu, BIAMOBHUTHCA BiJ
TPOMAJITHCTBA IHINIMX JepkaB ab0 HAJAaHOTO IHIIMMH JepKaBaMU CTaTyCy




(Hanpukiaa O1KEHIIs), BOJOIIHHS JIep>KaBHOIO MOBOIO a0o 1i po3yMiHHS B 00CsI3i,
JIOCTaTHBOMY JUIsl CIIJIKyBaHHA. Lls yMoBa He MOMIMPIOETHCS Ha OCi0, sIKI MalOTh
neBH1 (i3uyH1 Baau (CHiIi, TIyX1, HIM1) HasBHICTh 3aKOHHUX JKEepeJl ICHYBaHHS.

Cratyc 1HO3EeMHHUX TpOMaJsH Ta oci0 0e3 IpOoMaJsIHCTBA, IO THMYAcOBO
nepeOyBalOTh Ha TepUTOPii YKpaiHu, 3aleKHUTh BiJ METH Ta TEPMIHY IXHBOTO
nepeOyBaHHs. Sk Bike 3a3Hayanocs BUIIE, B’i3/1 TAKMX OCI0 Ha TEPUTOPI0 YKpaiHU
3MIMCHIOETHCS Ha MiACTaBl O(QOPMIIEHUX HAJICKHUM CIIOCOOOM B’I3HMX BI30BHX
JIOKYMEHTIB, X04a 13 Oararbma KpaiHaMHU Halla Jep)kaBa yKjiala YTOAM W00
0€3B130BOTO PEKUMY.

[IpaBoBwmii cTatyc ODKEHIIB HAa TEPUTOPii YKpaiHU BPEryiabOBaHO 3aKOHOM
Yxpainu «IIpo O6ikeHIiB Ta 0ci0, ki MOTpeOyI0Th 10AATKOBOTO a00 TUMYACOBOTO
3axucty» Big 08.07.2011, 11 3akonom Ykpainu «lIpo npuennanns Ykpainu 110
KonBenuii npo cratyc OvkeHUiB Ta [IpoTokony momo craTycy OLKEHIIB» Bl
10.01.2002 p. Ta KonBeniieto npo cratyc 6ixeniiB Big 28.07.1951. BinnosinHo 1o
ct. 1 3akony Ykpainu «IIpo O6DkeHIiB Ta 0ci0, K1 TOTPeOyIOTh 10AaTKOBOTO a0
TUMYACOBOTO 3aXHUCTy» ODKEHEIb — 0co0a, sika He € TPOMAASIHUHOM YKpaiHu i
BHACIIJIOK OOIPYHTOBaHMX TMOOOIOBaHb CTaTH JKEPTBOIO IMEpECiiyBaHb 3a
O3HAKaMH pacH, BIPOCHOBIJIAHHS, HAIIOHAJIBLHOCTI, TPOMAJIHCTBA (ITiIJTAHCTBA),
HAJIEKHOCTI JI0 TMIEBHOI COIIaIbHOI TPy 200 MOJITUYHUX MEPEKOHAHb MepedyBae
32 MEKaMU KpaiHW CBO€T TPOMASTHCHKOI HAJICKHOCTI Ta HE MOXKE KOPUCTYBATHUCS
3aXMCTOM II1€i KpaiHU a00 He 0aykae KOPUCTYBATHUCS UM 3aXHCTOM YHACTIIOK TAKUX
MoO0I0BaHb, a00, HE MaIOYU IPOMAISTHCTBA (TIAaHCTBA) 1 TepedyBatoun 3a MeKaMu
KpaiHd CBOTO TIOMEPEIHBOTO TIOCTIHHOTO TMPOKWBAHHS, HE MOXKE YW HE Oakae
MOBEPHYTUCA 10 HEi BHACHIIJIOK 3a3HaueHUXx mnoOoroBaHb. Ocoba, [Kii HagaHO
cTaTyc OIKEHUs, BIAMOBIIHO J0 3aKOHOJABCTBA YKpaiHU HE MOKe OyTH BUCIaHA
ab0 MpUMYCOBO MOBEPHYTA J0 KpaiH, Ae i KUTTIO a00 cB0OO/I1 3arpokye Hebe3meka
yepe3 1ii pacy, BIPOCHOBIIaHHS (PETirito), HaIlOHAIBHICTh, TPOMAISHCTBO
(miIaHCTBO), HAJEXKHICTh JO TIE€BHOI COINIaJIbHOI Tpynu a0 MOMITHYHI
NepeKOHAHHS.

Sxmo ocobu, ki MalTh Hamip HAOyTH cTaTtycy ODLKEHIIS, NMEpPEeTHYIU
JEp)KaBHUM KOPAOH YKpaiHM y TOPSKY, BCTAaHOBJICHOMY 3aKOHOJAaBCTBOM
VYkpaiHu, TO BOHU MOBHUHHI TPOTATOM IT'SITU POOOYUX JHIB 3BEPHYTHUCS 10
BIJIMOBITHOTO OpraHy MIrparifHoi ciyxO0u 13 3asBaMu TPO HAJaHHS 1H CTaTycy
ODKEHIIS; T1 K OCOOM, SIKI Hamarajaucsi HE3aKOHHO MEPETHYTH ab00 HE3aKOHHO
NEpPEeTHYIU JAEp>KaBHUM KOpIOH YKpaiHW, MOBMHHI MOAATH Taky 3asBy 0e€3
3BoJIiKaHb. [licig po3risay 3BEpHEHHS 3a3HAUYEHHMX OCI0 Ta MPUUHATTS PIlICHHS
II0/I0 HaJaHHS iM cTarycy ODKEHIlS, OpraHaMH MITrpamiiiHOl CIIyKOU BUIAIOTHCS
MOCBITYCHHS O1’KEHIISI BCTAHOBJICHOTO 3pa3Ka. 3a3HayeHl MOCBIAYEHHS BUAAETHCS
CTPOKOM Ha OJIMH PIK, a MPOJOBKYETHCS IXHsI Aisl MiJ Yac mepepeecTpariii O1KeHIs
OpraHOM MITpauifHOi c1y6H 3a MicLieM HOTO IIPOKMBAHH

3arajibHUM NPABUJIOM € HAIAHHSA OLKEHISIM HALIOHAJILHOTO NIPABOBOT0
pe:xkuMy (TOOTO BOHM KOPUCTYIOTHCS OJTHAKOBUMU MTpaBaMu i CBOOOaMH, a TaAKOXK
HECYTh Taki caMi OOOB’SI3KHM, SK 1 TpOMajasiHu YKpaiHH, — 3a BHUHATKAMH,

! Tpo 3arBepaxenns [1ogoxkeHHs IO MOCBixYeHHs GixkeHLs : mocTanoBa KaGinety MinicTpis Ykpainu
Big 14 6epes3ns 2012 p., Ne 202. Odiuiitanii Bichuk Yipainu. 2012. Ne 20. Cr. 761.



BCTaHOBJIEHUMHU KOHCTHUTYIIIE€IO Ta 3aKOHAMU YKpaiHu); ajie B OKPEMHX BHUITIQJKAX
nependayeHo HaJaHHS ODKEHISAM JOJAaTKOBMX MpaB (HampukiIaa, MpaBa Ha
OJICp)KaHHS TPOIIOBOi JOMOMOTH, TIEHCIi Ta IHIIMX BHUJIIB COIIAJIBHOTO
3a0e3MeUeHHs] B MOPSAKY, BCTAHOBICHOMY 3aKOHOJABCTBOM YKpaiHM, MpaBa Ha
KOPUCTYBaHHS XKUTJIOM, HAJIAHUM Y MICIII TPOKUBAHHS).

Bianosinno no ct. 26 Koncturyuii Ykpainu, ct. 4 3akony Ykpainu «IIpo
MIPaBOBHI CTaTyC 1HO3EMIIIB Ta OCi0 6€3 IPOMaJITHCTBA», IHO3EMISIM Ta 0cobam Oe3
TPOMaISTHCTBA MOXKE OyTH HaJaHO MPUTYJIOK y MOPSAIKY, BCTAHOBICHOMY 3aKOHOM.
HeoOxinHo 3a3HaunTH, 1Mo mpaBo ¢Gi3MyHOI O0COOM HA OTPUMAHHS MPUTYIKY
3aKpIMIEHO TakoXK y cT. 14 3aranpHoi Aexnaparii npas moauau Big 10.12.1948 p.
BIAMOBIIHO [JI0 SKOi KOXHA JIIOAMHA MAa€ TMpaBO MIYKaTH MPHUTYIOK Bif
MepPeCITiTyBaHb B IHIMUX KpaiHax Ta KOPUCTYBATHCS ITUM MPUTYJIKoM. Lle mpaBo He
MOX€ OyTH BUKOPHUCTAHO Yy pa3l MepeciiayBaHHS, 3aCHOBAaHOTO Ha BYMHEHHI
HEMOJIITUYHOTO 3JIOYMHY a00 MisSiHHA, 0 CYNEepeYuTh LUISIM Ta MPUHIIMIIAM
Opranizaiii O6’ennannx Hariii. 3a3Buyaii pileHHs 11010 HAJAAHHS MOJITUYHOTO
OPUTYJIKY TPUHAMAEThCA 1HAMBIAYadbHO TOJIOBOIO BIAMOBIAHOI JiepkaBu ado
YIOBHOB)XCHUM 1M OPT'aHOM.

Oco6a po3rasgaeTbes TAaKO0, siIka OTpUMaia OJITUYHUHN MPUTYIIOK, SKIIO: 1)
BOHA TMIEPECTIAYETHCA 3a CBOIO TPOMAJSHCHKO-TIONITUYHY JISJIBHICTE; 2)
NepeciilyBaHHd MalOTh 1HAMBIAYadbHUNA XapakTep; 3) HaJaHHA MPUTYIKY
0e3MocepeIHbO TOB’SA3aHO 3 HEAOIYCTUMICTIO BHCWIKM 1HO3EMIS 3 TEpUTOPIi
JepkaBu (3A1MCHEHHSI €KCTpaJiuilil), HaBITh SKIIO MIXXHAPOJHUMH JOTOBOpaMU
BCTAHOBJICHO 00OB’SI30K Jiep>KaBU BUJABATH 3JIOYMHIIIB-1HO3EMIIIB, 1110 3HAXOASATHCS
Ha HOTO TEPHUTOPIii HA 3aKOHHKMX 200 HE3aKOHHHUX IiCcTaBax’,

Takox B Hayll MKHApOAHOTO MPUBATHOTO MPaBa ICHYIOTH 1 OLIIBII JOKIaIHI
kinacu@ikanii iHo3eMuiB. 3o0kpema:l) 1HO3eMil, SKI TOCTIMHO MNPOXUBAIOTH B
VYkpaini (iMMirpadT#); 2) 1HO3EMIll, SKI TUMYacOBO IMepeOyBarOTh HA TEPUTOPIT
VYkpaini; 3) iHO3eMill, SKi IMMITPYBAJIM JJii THMYAcOBOTO TPAIlCBIAIITYBAHHS
(TpynoBi mirpanTtH); 4) 1HO3eMIll, SKI KOPUCTYIOThCS JUIUIOMAaTHYHUMHU 1
KOHCYJIbCHKUMHU IMYHITETaMU 1 PUBLICSIMU; 5) 1HO3EMII], sIKI OTPUMAIH IPUTYIIOK
Ha TepuTOpii YKpainu; 6) GixkeHi; 7) HeleraabHi iMMirpanTu?,

IIpaBoBi pekMMH, 10 3aCTOCOBYOTHCA A0 (i3UYHMX oOCi0 Yy
Mi’KHApPOJIHOMY NIPMBATHOMY NpPaBIi

TpanuuiiiHo iICHY€ TpU PEKUMH ISl IHO3EMIIIB: HAI[lOHAJIbHUM, HAHO1JIbILIOTO
CIpPUSIHHS Ta CHEUIabHUNA. AJie, SIK MPaBUIIO, B KOAHIN KpaiHl HE 3aCTOCOBYIOTh
SKOTOCh OJHOTO PEKUMY JJI 1HO3EMIIIB, a 3yCTpI4alOThCsl BOHM B KOMOiHAIli: B
OJIHIA cepl — HALIOHATILHUNA peXuM, a B 1HINK — crnerianbHuil 1 T.1. [IpaBoBuit
pPeXUM y MDKHAPOJHOMY MPUBATHOMY MPaBl MOKA3ye, SK JIepKaBa CTABUTHCS 0
1HO3EMHHX TPOMAJISTH 200 IOPUIUIHUX OCI0, SIK1 MEITKAIOTh Ha 11 TepUTOPii.

1 KibeHko O.P. MexgyHapoaHoe 4acTHoe npaBo: y4ebOHo-MpakTuyeckoe nocobue. XapbkoB: Acnaja,
2003. C. 61.

2 KoHCIIeKT JIeKwiii 3 qucuuiuting «MixkHapoiHe npuBaTHe paBoy. Jiist 3100yBadiB BUIIOT OCBITH IOPHIUYHOTO
(axynpTeTy. Juimnpo: JOYBC. URL: https://dduvs.in.ua/wp-
content/uploads/files/Structure/library/student/lectures/1118/7.1.pdf



HamionaneHuii pexkuM — O3HauYa€e 110 1HO3EMIll KOPUCTYIOTHCS Mailke TUM
o0csirOM TpaB 1 MalwTh Maike Takl X OOOB'S3KM, IO ¥ TPOMAJSIHHU JIEp>KaBU
nepeOyBaHHs. AJle TIOBHOTO 3PIBHSHHS MpaB Ta 00OB'A3KIB 1HO3EMIIIB 3 BJIACHUMU
rpoMajJiiHaMUd HEe JOIMYCKAaeThCs. SIK MpaBWIIO, TaKUW PEXHUM 3aKPIILTIOETHCS Y
BHYTPIIIHIX HOPMATUBHUX aKTaX OKpemoi KpaiHu. BiH mnomuproeTbcs Ha
rOCMOJIAPChKY ISUTBHICTh 1HO3EMHUX IOPUIWYHUX 0cCi0, mepeadavae BUIBHUN
JOCTYN HOPUIWYHUX 1 (HI3UYHUX OCIO y CYI JUIS 3aXHUCTY CBOiX mpaB Tomo. Lle
pPEKHM € CaMHM PO3IMOBCIOKEHUM Yy OaraThoX KpaiHax cCBiTy. BusHaueHHs
3arajJpbHOTO IMPABOBOTO CTAaTyCy I1HO3EMINB B YKpaiHi BHUIUIMBAE 13 3aralbHUX
NPUHIIMIIB MDKHAPOIHOTO TpaBa Mpo MpaBa JIOAWHU. 3rinHo 3 KoHcTUTyIi€o
Ykpainu, iHo3eMIll Ta ocoOu 0e3 TpoMaIHCTBAa KOPUCTYIOTHCS B YKpaiHl TUMU XK
paBaMu 1 HECYTh T1 00OB'SI3KH, 110 1 TPOMAJIIHA Y KpaiHH, 3a IEIKUMHU BUHATKAMHU.

PexxruM HalOIIBIIOrO CHPUSHHS — B CHIy TAaKOTO PEXKHUMY, 1HO3EMILISIM
HAJIal0ThCS TaKl IpaBa Ta/ab0 BCTAaHOBJIOIOTHCS TaKl OOOB'S3KM, K1 HaJaHi JJis
rpoMajisiH Oyab-sIKOT TPEThO1 KpaiHu, siKi epe0yBaloTh Ha TEPUTOPIi JaHOI KpaiHU
B HaMOUIBII BUTITHOMY y TIPaBOBOMY BiJHOIIIEHHI cTaHoBuili. [IpaBoBa npupoaa
[[LOTO PEKUMY BHUHSTKOBO JIOTOBiIpHA. Takuil pexxuM MoKe 3alpoBa/KyBaTUCS Ha
neBHUM cTpok. HalfwacTimme BkazaHud BUJl PEXKUMY HaJaeTbesa y cdepi
30BHINIHBOEKOHOMIYHOT JisTbHOCTI. [1030aBUTH pekuMy HAHOUIBIIOTO CIIPUSHHS,
3aMpoBaHKEHOTO ISl 3/IICHEHHSI TPaBOCY0'€KTHOCTI, MOXKYTh OpTraHu, BU3HAYEH] Y
3aKOHOJABCTBI JEPKaB Ta MI?)KHAPOAHUX JIOTOBOPAX.

Cnenianbuuii pexuM. Ak BBaxkaroth ['. C @enunsk 1 JI. C. Genunsk, 3micT
CHELIaJIbHOr0 PeXXUMY HE BU3HAUYEHHMI OCTAaTOYHO Y MPABOBIM JiTepaTypi, OJHAK
1HO/I BIH BHU3HAYAETHCA Y HAIIOHAJBHOMY 3aKOHOJABCTBI Ta MIXHAPOJIHUX
JIOTOBOpPAX, HAaNpHKIaA, WIOJ0 3AIMCHEHHS NpaBOCYO'€KTHOCTI Yy BUIBHHX
€KOHOMIYHMX 30HaX, CTOCOBHO 1HBECTHUIIIN. ¥ CHUITY IbOTO MPUHIIMITY CTBOPIOIOTHCS
HAWOUTBIIT CIPUATIIMBI YMOBH JIJ1s1 (P13UUHUX 1 FOPUIUIHHUX 0C10 OKpeMoi Kpainu abo
rpynu kpain. CreriaibHui pekUM MOKE HECTH SIK TIO3UTUBHUM, TaK 1 HETaTUBHUM
XapakTep JUI1 1HO3EMIIIB. BBOJUTBCS CIEMiaNbHUNH PEXKUM NPUHHATTIM
BIJIMOBITHOTO HOPMATHUBHOTO aKTy, SIKMM, K MPABWIO, Mepea0adacTbCsl MEXaHi3M
peaizallii Iboro pexXumy.

A. A. TlonoB BU3HaYaE, IO CHEIIAIBHUN PEKUM HAJIA€THCS CIIBPOOITHUKAM
JTUTIJIOMATUYHUX 1 KOHCYJIbCHKUX YCTaHOB, @ TAKOXX MDKHAPOJHUX MIKYPSIOBHUX
opraHizailiii Ta nependadae BUIYUYCHHS BKa3aHUX OC10 3-Mij FOPUCAUKII JeprKaBU
nepeOyBaHHsI, 3a3BMYal, 3 MUTaHb, TOB'I3aHKUX 13 3AIHCHEHHSAM MPEACTABHUIIBKIX
byHKIIIH.

HenuckpuMinamiiiHuii pexxuMm (MPUHLMIN HEIUCKpPUMIHAII) — 1HO3EMII
OJIHI€T IepKaBU CTABJIATHCS B OJIHAKOBI, PIBHI YMOBH 3 1HO3EMISIMU 1HIIIOI JIep>KaBH,
HE JIONYCKAEThCS OOMEXEHHS B MpaBax IO MPUHIIUITY JEPKaBHOI TPUHAICKHOCTI.
[le#t Bum pexumy He TOTpeOye OOOB'S3KOBOTO JOTOBIPHOTO OQOPMIICHHS, XOua
HalyacTime BiH BCTAHOBIIOETHCS caMe MIDKHAPOJHUMH  JBOCTOPOHHIMHU
noroBopamu. HenmuckpumiHaAIHHUN PEXUM MOKE BCTAHOBIIIOBATHUCS, HATIPHUKIIA,



I10J10 HAJAHHS Cy0'€KTaM i AMPUEMHHIITBA JIIIEH31i Ha MPaBo 3711 CHEHHSI IEBHOTO
BHLY JSJTBHOCTIL,

IIpaBo- Ta gie3gaTHicTh QI3MYHHUX OCI0 Y Mi’KHAPOJHOMY NMPHUBATHOMY
npasi.

Sk Oysio Bkazano Bume 3a cr. 17 3akony Ykpainu «IIpo mixknapoane
NpuBaTHe MPaB0» BHUHUKHEHHS 1 MPUIMHEHHS UMUBUIBHOI MPaBO3JaTHOCTI
¢bi13nuHOi 0coOM BU3HAUAETHCS 11 0cOOMCTHM 3aKOHOM. OcobucTHi 3aKOH (PI3UYHOT
ocobm 3rigHO 31 cT. 16 3aKOHYy BU3HAYAETHCSA 32 TAKUMHU KpUTEpisMu: 1) 110710
1HO3eMHOrOo TpomaasHuHa (abo TrpoMajsHUHA YKpaiHu) -—TIpaBO JEpKaBH,
TPOMAJITHUHOM SKOT BiH €; 2) IOA0 0cO0M 03 TpOMaITHCTBA — MPaBO JCPKaBH, Y
AK1HM 1151 0co0a Mae MicIle MTPOKUBAaHHS, a 3a HOT0 B1ICYTHOCTI — Miclie NepeOyBaHHS;
3) momo ocoOwu, sika Mae€ JABa Y OUIbILIE TPOMAIIHCTB (O1MaTpuaa) — IpaBo JIepKaBH,
3 AKOI 0co0a Mae HaWTICHIIIMN 3B’SI30K, 30KpeMa Ma€ MicIle TpOXUBaHHS a0o0
3aliMa€eThCsl OCHOBHOIO JISITBHICTIO; 4) 11070 O1KEHIIS — MPaBO JIEPkKaBH, Y sKiH BIH
Mae micie nepedyBanHs. [1i1 yac BU3HaueHHsI OCOOMCTOrO 3aKOHY 11010 0ci0 0e3
I'POMAJISTHCTBA Ta 0C10, K1 € TPOMaJITHAMH JIBOX Y OlJIbIIIE Jep>KaB, BBAXKAETHCS,
0 SKIIO Hele3aTHa 0coba 3MIHMIIA MICIIE CBOTO MPOKMBAaHHS 0€3 3rojiu CBOTO
3aKOHHOTO TIPEJICTAaBHUKA, TO TaKa 3MiHA HE CIIPUYHMHSIE 3MIHY OCOOMCTOrO 3aKOHY
TaKoi 0COOHU.

B Ykpaini iHo3eMUsiM HaIaHO HANIOHAJIBLHUII MPABOBUIl PeXKUM. 3T1THO
31 ¢T. 26 Konctutymii Ykpainu iHo3emili Ta ocoOu 0e3 TpOMajasiHCTBa, IO
nepeOdyBalOTh B YKpaiHI Ha 3aKOHHHMX IiJCTaBaX, KOPUCTYIOTHCS OJHAKOBUMU
mpaBaMu 1 cBOOOJaMM, a TaKOXX HECYTh Taki cami OOOB’SI3KH, K 1 TPOMAIsSHU
VYkpaiHu, — 3a BUHATKAMM, BCTaHOBJICHMMM KOHCTUTYyIi€I0, 3aKOHaAMH YU
MDKHApOJIHUMHU JOToBOopaMH YKpainu. [HozemilsiMm Ta ocobam 6e3 TrpoMajsiHCTBA
MO’Ke OYTH Ha/laHO MPUTYJIOK Y HOPSAIKY, BCTAHOBICHOMY 3aKOHOM.

Y. 2 cr. 17 3akony Ykpaiau «IIpo Mi>xkHapomHe MpuUBaTHE MPaBO» TAKOX
BKa3ye, 110 1HO3eMIIl Ta 0coOu O€3 TPOMaSTHCTBA MAIOTh IUBUIHHY IIPABO3aTHICTh
B YKpaiHl HapiBHI 3 TrpoMaasHamMu YKpaiHW, KpiM BHIIAJKIB, INepeadadyeHux
3aKOHOM a00 MDKHApOJHMMHU JOTOBOpaMU YKpaiHU. AHAJOTIYHI MPUIIKCH
3aKpiIuIeHo y cT. 2 3akony Ykpainu «IIpo nmpaBoBuii craryc 1HO3eMIIiB Ta 0cib 6e3
IPOMaJTHCTBa», CT. 2426 LluBinsHOrO KOAeKcy YKpaiHu, 4. 1 cr. 423 Ta ct. 424
[{MB1JIBHOTO MPOLIECYaTBLHOTO KOACKCY YKpaiHu.

3akpilJICHW y 3aKOHOAABCTBI HAI[IOHAJIBHUN PEXHUM IIOJ0 MPaBO3JATHOCTI
1HO3EMIIIB Ma€e 0€3YMOBHUH XapaKTep, TOOTO BiH HAJAETHC 0€3 BUMOT'H B3a€MHOCTI.
VY ToM ke "yac Ha/JlaHHS 1HO3EMIISIM HAllIOHAJIBHOTO PEeXUMY HE O3Hayae, 110 BOHU
MOXXYTh TIPETCHIyBaTH B YKpaiHi Ha Oyab-sKi 1HII MpaBa, HIX Ti, 0 3aKOHOM
HaJaHl TpoMajasiHaM YKpaiHu; 1HO3eMellb He MOXK€ BUMAaraTtu HaJaHHsi HoMmy
MPUBLJIEH Y1 BCTAHOBJICHHS BUKJIIOYEHb 13 3aKOHIB YKpaiHH.

OcoOaMBICTIO TPAaBOBOTO PETYJIIOBAHHS IMPaBO3JAATHOCTI 1HO3EMIIB B YCIX
JiepKaBax € TOEIHAHHS HAIIOHAJBLHOTO PEXUMY 31 CICIIaIbHUM PEXHMOM B

1 Koncnekr nekuii 3 qucuuruting « MixKHApOHE PUBATHE [IpaBoy. st 3100yBadiB BULIOL OCBITH IOPHANYHOTO
(axynpTeTy. Juimnpo: JOYBC. URL: https://dduvs.in.ua/wp-
content/uploads/files/Structure/library/student/lectures/1118/7.1.pdf



OKpeMuX cepax, a TAaK0XK HasIBHICTh BUKITIOUEHB 3 HAI[IOHAIBHOTO PEXUMY (3emTi
CUIBCHKOTOCIIOAAPCHKOTO TMPU3HAYECHHS HE MOXYTh MEPEeNaBaTUCh y BIIACHICTH
1HO3EMHUM TpOMaJiiHaM, oco0aM 0e3 TpOMaJIIHCTBAa, 1HO3EMHUM IOPUIAUYHUM
ocobaM Ta 1HO3EMHHUM JepKaBaM, HE MOXYTh OOMpATUCS JO OpraHiB JAEep K aBHOI
BJIAJM Ta MICIIEBOTO CAMOBPSIYBAaHHS, HE TOIIMUPIOETHCSA 3arajJbHUN BIHCHKOBUMN
000B’S130K).

B oxpemux cdepax aisuibHOCTI (IHBECTHIIIMHIN, 30BHINIHbOTOPTOBEIIBHIH,
TOPrOBOMY MOPEIUIABCTBI) HA OCHOBI MDKHAPOIHHUX YTOJ JO IMpaB Ta 000B’S3KiB
1HO3EMIIIB 3aCTOCOBYETHCSI TEPEBAXHO HE HAIIOHATIBHUM PEXKUM, a PEXKHUM
HANOUTBIIIOTO CIIPUSTHHSL.

VY 3B’S13Ky 3 TUM, 1[0 3aKOHOJABCTBA OKPEMUX JEpKaB MO-PI3HOMY BUPIIIYIOTh
MUTAHHS BIKY BCTAHOBJICHHSI Ta OOMEXKEHHS J11€3aTHOCTI, @ CaM€ BCTaHOBIIOIOTh
pI3HHMI BIK, 3 SIKOTO HACTA€ MOBHA J1€3JaTHICTh, PI13H1 YMOBH, HIJCTaBU Ta OOCAT ii
OOMEKEHHS TOIO0, CaM€ TOMY IIOJAO A1€3AaTHOCTI (I3MYHOI OCOOM BUHHMKAIOTH
komizii. Tak, MoBHa HMBUIBHA AI€3AATHICTH (I3MYHOI OCOOM 3a 3aKOHOJABCTBOM
®PH Tta BenmukoOputanii Hactae 3 18 pokis, LlBeitnapii Ta Anonii — 3 20 pokis,
ApreHtTHu — 3 22 pokiB. BojHouac 3aKOHOJZABCTBOM OaraThOX JepiKaB
nependayeHo 00CTaBUHU, 3a SIKUX BIK MOBHOI J1€3/IATHOCTI MOXE OyTH 3HUKEHUUN
(Hanpukian peectpaiig nuirooy). CToCOBHO 0OMEKEHHS JI1€3/1aTHOCTI MOBHOJITHIX
TaKOXX MOXYTh MAaTH MiCIle BIIMIHHOCTI (HE BCi JEp)KaBU BU3HAIOTh OOMEKEHHS
J€3TATHOCTI Yepe3 MapHOTPATCTBO UM uepe3 (i3MuHI Bajau (CIINOTY, TIIyXO0Ty) Ta
1H.). 3a3BMYail KOJI31MHI NUTaHHSA J1€3JIaTHOCTI BUPIMIYIOTBCA 332 OCOOMCTHM
3akoHOM (¢13uuHoi ocodu (lex personalis). IIpu oMy y OUIBIIOCTI AEpKaB «CIM’1
KOHTHHEHTAJILHOTO TpaBa» J1€3AaTHICTh 1HO3EMHUX T'POMAJsiH BU3HAYAETHCS 3a
3aKOHOM iXHBOT'O TPOMAJSHCTBA, a MO0 0cCi0 0e3 TpoMaJsIHCTBA — 3a 3aKOHOM
iXHBOTrO MiCIi TPOXXKHMBaHHs. Y  JepkaBax «CiM’1  3arajbHOro IpaBay
3aCTOCOBYETHCS 3aKOH TOMIIMIIIIO (TIOCTIMtHOTO Micis mipokuBaHHs). L1 nepxaBu
HE BHU3HAIOTh TPHUHIMIIB BHU3HAYEHHS MI€3IaTHOCTI 32 3aKOHOAABCTBOM IHIIO}
MPaBOBOI CHUCTEMH. 3aCTOCYBaHHS OCOOMCTOTO 3aKOHY I BHU3HAYCHHS
ni€34aTHOCTI 0coOHM 03Hayae, 110 0co0a, AKa € J1€34aTHOIO 32 OCOOMCTHUM 3aKOHOM,
NMOBMHHA BBaXKaTHCS Takolw 1 B I1HMMX JaepxkaBax. lle monoxeHHs €
3araJbHOBU3HAHUM y MIXKHAPOJHUX MPUBATHONPABOBUX BIAHOCHHAX. AJie 0co0a,
sKa € HeJI1€3/1aTHOIO 32 0COOMCTUM 3aKOHOM, HE 3aBK/IM BBAKAETHCS TAKOIO B THIIIMX
JeprKaBax.

BignosinHo 1o 3akony Ykpainu «IIpo Mi>kHapoHe MpUBATHE MPABOY» IMBLILHA
mie3naTHIcTh G13MYHOI 0c00M BH3HAYAECTRLC 11 0COOMCTHUM 3aK0HOM. [IpoTe, SKIIo
1HIIIe He nepe0ayeHo 3aKOHOM, J1€3AaTHICTh (PI3MYHOT 0COOU 11010 MPABOYMHIB Ta
3000B’s13aHb, 10 BUHUKAIOTH VHACTIJIOK 3aBIAHHS IMKOIW, MOXKEC BHU3HAYATHUCS
TaKOXX 332 MpaBOM KpaiHW MiClid BYMHEHHS MPABOYMHIB a00 BUHUKHEHHS
3000B’s13aHb y 3B’A3KY 13 3aBAaHHAM 1ikoau (1. 1 cr. 18).

[TimctaBu Ta mpaBOBI HACTIAKKA BU3HAHHS (DI3WYHOI 0COOWM HENI€3MaTHOIO a0o
OOMEKEHHS IUBUIBHOI Ai€37aTHOCTI (PI3UYHOI 0COOM PETYIIOIOTHCS OCOOMCTHM
3aKOHOM 11i€1 ocobu (4.2 cT.18 3V «IIpo MIIII).

[lincTaBu Ta MpaBOBI HACTIAKY BU3HAHHA (PI3UYHOI 0OCOOM OE3BICHO BiICYTHHOIO
ab0 oroJjomeHHs il MOMEpJIOI0 PEryTIOThCS OCTAaHHIM 3 BIIOMHX OCOOMCTHX




3akoHiIB 11i€T ocoom (cT. 20 3Y «lIpo MIIII»). ¥V mamriit nepxaBi BUSHAHHS 0COOU
O€3BICHO BIJACYTHBOIO Ta OTOJIOIICHHS TIOMEPJIOID HaJeXUTh J0 cdepu
MaTepiabHOTO MpaBa. AHTIIOCAKCH BBKAIOTH 1€ C(heporo MPOIeCyabHOTO TpaBa.
®dpaHITy3H HIKOJU HE OTOJIONIYIOTH 0CO0Y MOMEpIIor0. Take MoJ0KEeHHS CBOTO Yacy
oyno 3akinaneHo y "Koaekci Hanoneona" (ILluBinbHOMY Kojiekci ¢paniry3iB) 1804
p. Hanoneon y Kopaekci nepeadauus, 1mob ¢paHIy3bkuil coaar, Xou O K JOBIO
BiH TepeOyBaB y IMOJIOHI, Ha JIIKYBaHHI MICJIS MOPAHEHHS TOIIO, MOBEPHYBIIKUCH J10
@paniii, HIYOTO HE BTPATUB Y CBOEMY IMBLIHHO-TIPABOBOMY CTaHOBHIIIL.
3anpoBamkena Hamoneonom HopMa icHY€ JoTemep.

2. OCOBJJIUBOCTI IPABOBOI'O CTATYCY IOPUINUYHUX
OCIB SAK CYB’EKTIB MI’KHAPOJAHOT'O IPUBATHOI'O
IMPABA. OCOBUCTHUM CTATYT TA HAIIIOHAJIBHICTH

IOPUJIUYHOI OCOBHU Y MI’KHAPOJHOMY
INPUBATHOMY IIPABI

VY cydacHMX yMOBax TOCHOJAapChKa iSUIBHICTh IOPUAMYHHUX OCIO He
oOMerkeHa MeXaMH OJTHIET JIEp>KaBy, TPUUOMY YUCIIO TAKUX IOPUTUIHHUX 0C10 YBEChH
yac 3poctae. Excriopt kamitainy IpuBOAUTH JI0 TOTO, IO MiANPUEMCTBA, CTBOPEHI B
OJIHIM JepkaBi, HaJIeKaTh IIIJIKOM YH YaCTKOBO KOMIIAHISIM 1HINOI JEepKaBH.
OcHOBHA IISJIBHICTHG BEJIUKHX MOHOMOJIN 3MIMCHIOETHCS B3arajl B JIEKUIBKOX
KpaiHax.

IIpaBoBuii cTaTyCc HWPUAUYHOI 0CO0M BHU3HAYAETHCH Hacammepex il
JEP/KABHOI0 HAJIEKHICTI0O (HALIOHAJBHICTIO), a/K€ JIMIIE BHYTPILIHIM
3aKOHOJJABCTBOM TICBHOI JEp)KaBU BHU3HAYAETHCSA: — CTATyC OpTraHizamii sk
IOPUIUYHOT 0cOOM; — TOPSAJIOK i1 CTBOPEHHS; — OpraHi3ailiiiHo — mpaBoBa (opma; —
o0cAr NpaBO3AATHOCTI; — BHYTPIIIHBO-KOPIIOPATUBHI BIJHOCHHHU; — THOPSAIOK
MIPUIIMHECHHS, peopraHizalii Ta JikBigaltii.

IIin HamiOHAJBHICTIO KPUAMYHOI 0CcO0M  poO3yMieTbCcsl  #OTO
NPUHAJEXKHICTh 10 neBHOI aepxkaBu. lorenep y MIIII e BupoOaeHO €nuHOT
3araJlJbHOBU3HAHOI KOHIISIII BHU3HAYCHHS HAIIOHAIBHOCTI IOPUIUYHUX 0Ci0. Y
Hayti MIIIT po3po6iieHi kisibka KpUTEpiiB, Ha MIJCTaB1 IKUX POOJISATH BUCHOBOK MPO
HaIlIOHAIBHICT (epKaBHOT NMPHHAJIEKHOCTI) IOpUIUYHUX oci0: 91 < kpurepiit
MICIISl 3aCHYBaHHS — IOPUJIUYHA 0c00a Ma€ HAI[IOHAIBHICTh Ti€l KpaiHH, MO MpaBy
skoi BoHO O0yJio ctBopeHo (CLLIA, BenmukoOpuTanisi) AHIITIMCHKI aBTOPU HA3UBAIOTh
TaKUW 3aKOH - 3aKOHOM IHKOPIIOpallii; * KpUTEpid MICIE3HaXOKEHHS («IIEHTpa
OCUIOCTI») — IOpUAUMYHA o0co0a Mae HaIlOHAIBbHICTh Ti€i KpaiHW, y SKIA
po3TanioBaHi MOro BHKOHaBYMN oOpraH abo 3apeecTpoBaHMM (OCHOBHHUI) odic.
Takuii mpuHIUN TpUWHATHHA, 30Kpema, y Dpanmii, Himeuuwuni, [lIBeimapii. °
KpUTEpil MICIS TISIBHOCTI (IIEHTpa eKCIUTyaTaiii») — IOpUAnYHa ocoba Mae
HaI[IOHATBHICTH TI€1 IepKaBH, Y IKOMY 31HCHIOE CBOIO OCHOBHY JIsTbHICTD. Jlanuii
KpUTEpill CHOpUNHAIO 3akoHOAaBCTBO Irtamii ¥ y OaraThbox KpaiHax, IO
pPO3BUBAIOTHCA. Y PAJli BUMAAKIB y 3aKOHOJABCTBI M CyNOBIM MpPaKTHUIll 3TajiaHi
KpUTEpii BCTAHOBJIEHHS HALlIOHAJIBHOCTI IOPUAMYHOI 0cOOM BimkunaroTbes. Komu
NOTPIOHO BCTAHOBHUTH, KOMY MAIMCHOCTI HaJ€XWUTh IOpUAMYHA 0co0a, XTO HOTO
KOHTPOJIIOE, BUKOPUCTOBYETHCSA KPUTEP1H KOHTPOIIIO — BU3HAYAIBHOIO BU3HAETHCSA



Jiep’KaBHA MPUHATICKHICTh 3aCHOBHHKIB (YYaCHHKIB) FOPUIUIHOI 0cOOM a00 YJIeHIB
Horo opraHy ynpaBiiHHS.

IIpaBo, A0 fIKOro BiACHJIA€ KOJI3iHHA HOPMA, BU3HAYAKYM CTATYC
OPUINYHOI 0CO0M, HA3UBAKTH OCOOMCTHM 3aKOHOM KOPHUAMYHOI ocodm (lex
societatis). Ha Bigminy Bia ¢i3umyHHX OCIO JaTH YiTKEe BH3HAUEHHS KaTeropii
«OCOOMCTUN 3aKOH HOPUIUYHOT 0COOM» CKJIAIHO, K€ CTOCOBHO (PI3MUHHMX OCIO
ICHye 1HCTUTYT TrpoMmajisHcTBa (IiaJaHCTBa), abo momimuni. Ha >xamb, momno
IOPUAMYHUX 0Ci0 HEe POo3poOJICHO aHAJIOTIYHOTO 3arajlbHOBHU3HAHOTO MPABOBOTO
IHCTUTYTY BU3HAUCHHS JEP>KaBHOI HAJEKHOCTI, HATOMICTh B 3aKOHOJIAaBUMX aKTaX
KOKHOI OKpeMoi KpaiHM mepeadadeHa BllacHA CHUCTEMa MPAaBOBUX HOPM, IO
JI03BOJISIE€ BIAHAWTH OCOOMCTHIA 3aKOH IOPUANYHOI 0COOH.

Sk Oymo BKa3zaHO BHULIE Yy CBITOBIM MpakTULI ICHY€ JAEKIJIbKA OCHOBHHUX
KpUTEPIiB, AKI JO3BOJISIOTH BU3HAYUTU OCOOMCTUN 3aKOH IOPUAMYHOI OCOOH: 3a
MICIIEM CTBOpEHHs (Teopis I1HKOpmopalii), 3a MiICIIeM 3HaXOJKEHHS
aJIMIHICTPATUBHOTO LIEHTPY (TEOpisi OCUIOCTI), 32 MICIEM i OCHOBHOI JisSTTLHOCTI
(Teopis LEHTPY eKCIUTyartarlii) Ta 3a MiClieM, 3 SIKOr0 3JIIMCHIOEThCS KOHTPOJIb 3a
JISUTBHICTIO FOPHIMYHOT 0COOH (TEOpist KOHTPOJIIO).

Hamnpuknan, ct. 25 3akony Ykpainu «[Ipo mMixkHapojHe MpUBATHE MPABOY,
nependavae Taki moJokeHHS: 1. OcoOucTuM 3aKOHOM IOPUIUYHOI OCOOHU
BBAXKAETHCS MPABO JICPKABU MICIIE3HAXOKEHHS IOpUAMYHOI ocobu. 2. Jlns minei
IOr0 3aKOHY MICIIE3HAXO/KEHHSAM IOPUANYHOI OCOOM € JepikaBa, y SKIi
IOpUJIMYHA 0c00a 3apeecTpoBaHa ado0 1HIIIMM YMHOM CTBOPEHA 3T1THO 3 TPaBOM III€i
nepkaBu. 3. 3a BICYTHOCTI TaKMX yYMOB a00 SKIIO iX HEMOKJIMBO BCTaHOBUTH,
3aCTOCOBYEThCS MPABO JIEPXKABH, B SKIM 3HAXOJUThCS BUKOHABUMU OpraH
YIOPABIIHHS IOPUINIHOT 0c00U. OTXKeE, TPU 3aralbHOMY 3aKPIIJIEHH] TEOPil OCII0CTI
(MICIE3HAXOIKEHHS FOPUIUYHOT 0cO0M) B 4. 1 CT. 25, BU3HAYAIBHUM € KPUTEPIid
1HKOpropaiiii (Jepasa, B AK1i IOpUANYHA 0c00a 3apeecTpoBaHa), mependadeHuit u.
2 cr. 25; sSK JOAATKOBUW BUKOPUCTOBYETHCS KPHUTEPId MICIE3HAXOHKEHHS
BUKOHABYOI'O OpPraHy yrpasiiHHA (4. 3 cT.25).

Takum unHOM, MediHIIIT «HAIIOHAIBHICTY Ta «OCOOUCTHI 3aKOH (CTATYT)»
IOPUIUYHOI O0COOM CHIBBIAHOCSTHCS y MDKHAPOJHOMY TPUBATHOMY TIpaBi
HAaCTYITHUM YMHOM: 0COOMCTHM 3aKOHOM IOPUAUYHOI 0CO0M € MPaBO Ti€l KPaiHu,
HAIlIOHAJBHICTH AIKOI TaKa 0coda Mae.

Kanacudgikauisa opuau4Hux ocid y MizKHAapOAHOMY IPUBATHOMY IpAaBi.

VY CBITOBIM MpakTUIll MPU PI3SHOMAHITTI Opra”izalifHuX GOopM IOPUIUUHUX
0ci0 MO>KHa BUAUIATHU AB1 IXHI OCHOBHI I'pyIU: IOPUANYHI 0COOU MyOJIIYHOTO MpaBa
1 FOPUAMYHI 0COOM MPUBATHOTO MpaBa. [ [puHIIMIIOBE pOo3MEXyBaHHS IIUX JBOX IPYI
MIPOBONUTHCSA 32 MIPUPOJIOIO AKTY, 3 IKOTO BHHUKAIOTH JJaH1 0COOH. Y BUTIAAKY, IKIIIO
IOpUIMYHa 0c00a CTBOPEHA HA OCHOBI ITyOJIYHOTO (aIMIHICTPATUBHOI'0) aKTy, BOHA
BIIHOCUTHCA JO MyOJIYHMX, 1 HaBMAaKW, SKIIO0 IOPUAMYHA Oco0a CTBOpEHa
BIJIMOBITHO JIO TPHWBATHO-TIPABOBOTO  aKTy, 1i BapTo BIAHOCUTH IO
MPUBATHOMPABOBOi. TakuM dYWMHOM, 10 MyOJIYHO-TIPABOBUX IOPUIUYHHUX OCIO
OyAeMO BIJHOCUTH J€pKaBy, aAMIHICTPATUBHO-TEPUTOpIaiIbHI OIMHMIN, pPIi3HI
Jiep’KaBHI OpraHu, MiJOPUEMCTBA W YCTAaHOBH, TOPTOBO-MpoMucioBi manaTu. 11lo
CTOCY€TbCS TPUBATHO-TIPABOBUX IOPUAWYHUX 0CI0O, TO BOHH CTBOPIOIOTHCS



cy0'ekTamMu IIpaBa pi3HUX JEePKaB K KOJICKTHUBHI 400 3aCHOBaH1 Ha BIIACHOCTI OHI€T
npuBatHoi ocoOu. II[o cTocyeThcsi BChOTO PI3HOMAHITTS IOPUIUYHUX OCIO Yy
MDKHApOJHO-TIPABOBIM MPaKTHI, TO CJIJ 3a3HA4YMTH, 10 B Ppe3yjbTaTi
0araToBiKOBHUX TPaJMIIIN Y CBITI BUpOOUIIUCS TIEBHI OpraHizaliitHo-1ipaBoBi popMmu,
K1 MOKYTh BapiloBaTHCs MO Ha3BaX BiJl KpaiHM 10 KpaiHH, OJHAK IPABOBUH CTATyC
KOXKHOI 3 (popM, He3aJeKHO BiJl i1 HA3BU B JaHIN KpaiHi, MPUOIM3HO OJHAKOBUH,
xoua eanuHo1 Ki1acudikaiiii, 0e3yMoBHO, He ICHY€. 85 HalmonmumpeHimmMm € po3no i
IOPUINIHUX 0Ci0 3aJIeKHO Bif XapakTepy o0'emHanHs (oci® abo kamiTamiiB) 1 Bif
CTYIEHS BiMOBIAATBFHOCTI YYaCHUKIB MO 3000B'SI3aHHAX IOPUIUYHOI 0COOH (BCIM
CBOIM MailHOM a00 BHMHITKOBO B MEXax BHECEHOro BHECKY). O0'enHaHHS 0cCi0
3aCHOBaH1 Ha OCOOHMCTIH ydyacTi iXHIX 4JeHIB y BeJeHHi crpaB ¢ipmu. O6'eqHaHHS
KaliTaJliB MalOTh HAa METlI KOHLUEHTpPAL[ll0 KamiTamiB 1 3BUIbHEHHS YYaCHUKIB BIJ
pU3HKY, III0 BUHUKAE B MPOIIECI TOCMOAAPCHKOI AISIBHOCTI. Y OUIBIIOCTI KpaiH
KOHTHHEHTAJbHOT €BpONU MNPUUHATHN PO3MOJAIT 00'€lHaHb MIANMPUEMIIB Ha
HACTYMHI BHUJIM: IMOBHE TOBAPUCTBO (TOBAPHUIIECTBO), KOMAHIAUTHE TOBAPUCTBO
(TOBapuIECTBO), TOBAPHUCTBO 3 OOMEKEHOK BIAMOBITAIBHICTIO, aKI[IOHEPHE
ToBapucTBO. [IpyM 1bOMY TOBapucTBa (TOBapHIlecTBa) - Iie¢ 00'€qIHAHHA OCIO,
TOBapUCTBa - o00'enqHaHHa KamiTamiB. @Popma akKI[IOHEPHOTO TOBApUCTBA €
HANTIOIIMPEHIIIO B 3apyODKHUX KpaiHax, TOMY IO BOHA HaWOUIbII 3pydyHa IS
OiOpueMIliB. 3 OgHOro OOKy, akIliOHEpHE TOBAPUCTBO A€ MOXIMUBICTh
3IACHIOBATH KOHLEHTPAIlI0 KamiTaly, 30Mparodd KOWITH JAPIOHUX BIIACHHKIB 1
NepPeNaAoyM iX Yy pO3NOPSHKEHHS BEIMKOr0 KaliTajly, 3 IHIIOro 00Ky - 1mo30aBiisie
NIAOPUEMIIST Bl PHU3HUKY, TOB'SI3aHOTO0 3 TOCHOJAPCHKOIO JISUIBHICTIO, HE
JIOMYyCKAI4M TMPEI'aBICHHS JO0 Aaki[loHepa HISKUX BHUMOI IO 3000B'I3aHHAX
TOBapUCTBa. BukitoueHHsM y npoMy miadi € Himewunna, ae 97% mianpuemMcTs
3apeectpoBaHo y hopmi GmbH (ToBapucTBa 3 00MEKEHOIO BIIMOBIAANBHICTIO). Y
BenukoOpuTaHnii icHye Tpoxu iH11a kiacudikaris GipM 3a mpaBOBUM CTaTycoM. TyT
pPO3pI3HAIOTH ToBapucTBa (00'eHaHHS 0ci0) 1 KoMmaHii (00'€THAHHS KamiTaliB).
ToBapuctBa (partnership) OyBarOTh: - 3 HEOOMEKEHOIO BIIMOBIJAIBHICTIO - TIO
CTaTyCcy MNpUOJHM3HO BIJIMOBIIaIOTh MOBHOMY TOBApHUCTBY, KpiM Te€, IO Taka
opraHizamiiHa ¢opMa HE BHU3HAETHCA HOPUAUYHOIO O0CO00I0, HE IIJJIATae
OOOB'A3KOBIM  peecTpaillii B TOPTOBEILHOMY PEECTpl; - 3  OOMEKEHOIO
BIJIMOBIJIAJIGHICTIO - TIO CTAaTYyCy BIJMOBiJla€ KOMaHAUTHOMY. KoMmmaHii MICTATh y
cobi: 86 - KkoMmIaHii 3 HEOOMEXKEHOK BIAMOBIAAIBHICTIO - BIJIPIZHSAIOTHCA BiJl
aHAJIOTIYHOTO TOBAPUCTBA TIIHKHU THUM, 1[0 BU3HAIOTHCS FOPUIUIHOIO 0COOOIO 1 IXHE
YTBOPCHHS TIOB'SI3aHE 3 JOTPUMAHHSM TIEBHUX, OJTHAK HE3HAYHUX (OPMaTbHOCTEH;
- KOMIIaHii 3 00OMEKEHOI0 BIJIMOBIIAIBHICTIO - MO CTATyCy MOAI0HI 3 aKIIOHEPHUM
TOBApUCTBOM, OJ[HAK, BIAPI3HAIOTHCS BiJ HHOTO THM, III0 B KOMIIaHIi CTBOPIOETHCS
HE aKI[IOHEPHUI, a TalOBUM KamiTaJ, 10 pO3NOIIJIsS€ Ha PiBHI Nai. BiAMIHHICTh MK
NMa€EM M aKIli€ro MOJsrae B HACTYNHOMY: aKIlisi MOXK€ APOOUTHCS W HaJleKaTH B
NEBHIN YaCTUHI PI3HUM 0C00aM, 1110 HEMOXKJIUBO Y BUIAJIKY 3 IMa€M. AKIIisl TOBUHHA
OyTH oTuTaueHa Bijpasy, OTuIaTa Mar MOXKIIMBA MPOTATOM MEBHOTO Yacy. Kommanii
3 0OMEXEHOI0 BIAMOBIJANBHICTIO JUISAThCS HA MyONiuH1 (OroJOUIyIOTh MyOTIiuHYy
IANUCKY Ha mal W MiANsAraroTh MyOsiuHid 3BITHOCTI) 1 MpHUBaTHI (aHAJOTIYHI IO
CTaTyCy TOBAapUCTBaAM 3 0OMEKEHOIO BIJIMTOBIIAJILHICTIO



KOHTHHEHTaJIbHOEBpOTerchkoro tuity). Y CIIA po3pi3HSIOTh 1Ba BUIU 00'€ THAHB:
ToBapucTBa (00'eHaHHS 0Ci10) 1 Koproparlii (00'enHaHHs KamiTaiaiB). ToBapucTBa B
CIIA yTBOpSTHCS Ha OCHOBI 3aKOHY, MPUUHATOTO B OUIBIIOCTI INTATIB, J€
TOBAapHUCTBO BU3HAYAETHCS K 00'€THaHHS TBOX a00 OlyIbIie 0Ci0 71 BEJICHHS CIIpaB
3 METOIO OTpUMaHHs MpUOYTKYy. TOBApUCTBO HE BUSHAETHCS IOPUIUYHOIO O0COOOIO,
aje Mae TIeBHI BJIACTHUBOCTI MPaBOCYO'€KTHOCTI. byab-skuii KoMIaHbHOH
TOBApUCTBA MAa€ KOMIETEHI[I0 NPEACTAaBIATA I1HIIMX BIACHUKIB 1 NpuUAMAaTU
¢dinancoBi 3000B's3aHHsA. 3a 3akoHomaBcTBoM CIIIA ToBapucTBa MOXKYTH OyTH
NOBHUMH Ta  KoMaHmuTHuUMH. Kopmopamii  MoXyTb OyTu  myOuiuHi,
HEMANPUEMHHUIIBKI ¥ TiAMprueMHUIBKI. [lepini 1Bi HE CTAaBIATh 32 METYy OTPUMAaHHS
npuOyTKy, TpeTii BHJ MO CTAaTyCy MNPUONMU3HO BIAMOBIJAE 3BHYHOMY HaM
akiionepHoMmy ToBapuctBy. OcobmnuBicTio CIIIA € BiicyTHICTh €IMHOTO AJISI BCIX
IITATIB 3aKOHY, 1[0 BU3HAYa€ MPaBOBE IMOJIOKEHHS Kopropalii. Tomy 3BUYaliHO
Kopriopariii yTBOPATHCS 3a 3aKOHOM TOIrO INTaTy, Je mepeadadeHi HaWOUIbII
NJBIOBI YMOBM B YaCTHHI MOJATKIB 1 300piB, IO CTATYIOTHCS MPU CTBOPEHHI
kopropariiii. OgHOOCO00BI MIANPHUEMCTBA € BJIACHICTIO OJHIET ocoOu (BapiaHT:
poauHu), 1mo 87 Hece BLAMOBINAILHICTH IO MOro 3000B'I3aHHAX BCIM KaImiTajaoM
MIJMPUEMCTBA M BCIM CBOIM MaiHOM, SIKIIIO MAaiHO HE B1JIOCOOJICHE BiJl KaIliTally
nignpuemMcTBa. DipMoBe HaliMEHYBaHHS OJHOOCOOOBOIO TMIAMPUEMCTBA MOXKE
30iraTucs, a Moke ¥ BIJIPI3HATHCS B1JI MPI3BUIIA Ta IMEHI MIMPUEMILS, IKOMY BOHO
HaJeXUTh. BcCl chpaBuM MIANPUEMCTBA BElE€ WOr0 BIJIACHUK ab0 CHEUIAbHO
YIOBHOB&)XEHI Ha 1€ CIYXOOBILI. 3BHYallHO TakKUM CIy>KOOBLIEM HAaJIa€ThCA
HIMPOKHI 00CST TOBHOBAXEHB MPU 30€pEKEHHI 32 BJACHUKOM MIAIPHUEMCTBA ITPaBa
KOHTPOJIIO 32 IXHBOIO AISUIBHICTIO. POpMY 0JJTHOOCOOOBHX MiANPUEMCTB MAIOTh, SIK
npaBuio, ApiOHI U cepenHl ¢ipmu. OpHak OyBarOTh 1 BUKJIIOYEHHS (Apyra 1o
BenuuuHi y IlBenii ¢inancoBa rpyna KOHCOHIB). ¥ cydacHHX ymoBax Oararo
BEJIMKUX CIMEMHMX KOMIIaHil Oy/M IIepeTBOPEHi B aKIiOHEPHi ToBapucTBal,

JisIbHICTE 1IHO3EMHUX IOPUANYHUX OCI0 B YKpaiHil peryatoeThCs BHYTPIIIHIM
3aKOHOJIABCTBOM (IIMBUILHUM, TOCIMOJAPCHKUM, (PIHAHCOBUM, MOJATKOBHM) Ta
MDKHApOJHUMU yrojgamMu Ykpainu. 3rigHo cr. 25 3akony Ykpainum «IIpo
MDKHApOJIHE TPUBATHE IMPaBO» IHO3EMHUMH BHU3HAIOTHCS OPUAMYHI OCOOH, fKI
CTBOPEHI Ta 3apeeCcTpOBaHi BIJAMOBIAHO JI0 1HO3EMHOTO 3aKOHOJABCTBA, a TaKOXK
MalOTh MICIIE3HAXO/DKEHHS 3a KOpJoHOM. HeoOXimHO 3a3HauuMTH, M0 MOPSA 13
MOHATTSAM «IHO3EMHA IOPUIUYHA 0c00a», B MUTHOMY, IMTOAATKOBOMY Ta BATFOTHOMY
3aKOHOJIaBCTBaX TaKOX BUKOPHCTOBYETHCS TEPMIH «HEPE3UICHT», SKWU, MO0
IOpUJIMYHUX 0C10, BUBHAYAETHCS 32 TAMU CAMUMU KPUTEPISIMH — MICII€3HAXOIKEHHS
3a MeXaMu YKpaiHM Ta YTBOPEHHS BIAMOBITHO /10 3aKOHOJABCTBA 1HO3EMHOI
JIepKaBH

3aKOHOJABCTBO YKpaiHu mepeadavae HACTYNHI (OpMHU, B SIKUX 1HO3EMHI
IOPUIUYHI 0COOM MOXKYTh 31HCHIOBATH MIsUIbHICTh Ha 11 TepuTopii: (1) nuisixom
CTBOPEHHsI IOpUINYHOI ocobu abo ii BimokpemiieHOTo miapo3aury Ta (2) 6e3
CTBOPEHHSI FOpUINYHOT 0co0u. JismpHICTh y (OpMI CTBOPEHHS IOPUANIHOI 0COOU
abo 11 BIIOKPEMJIEHOTO MiIPO3JALUTY MOKE 3JIHCHIOBATUCS ILIIXOM 3aCHYBAHHS

1 Mixknapoane npusathe npaBo: Hasu. mocionuk / 3a pexa. B. M. TaiiBoposckkoro, B. I1. XKymmana K.: FOpinkom
Intep, 2007. 368 c.



CHUIBHOTO 3 MICLIEBUM MapTHEPOM MIANPUEMCTBA, MPUAOAHHS BXKE ICHYIOUOTO
MiANpUeMCTBA 200 YacTKU B HOTO CTaTyTHOMY KamiTajii (IOYipHS KOMIIaHii), a
TaKOXX peeCTpallii mpeacTaBHUIITBA, (ijIii a00 1HIIIOTO BIIOKPEMIICHOTO MiAPO3ALITY
1HO3€MHO1 KOMMaHii. YHiTapHe a00 KOpPHNOpaTHUBHE MiJMPUEMCTBO, CTBOPEHE 3a
3aKOHOJABCTBOM YKpaiHH, IO Ji€ BUKJIIOYHO Ha OCHOBI BJIACHOCTI 1HO3EMIIIB a00
1HO3eMHUX IOPUJIUYHHUX 010, abo diroue MANPHEMCTBO, MpUAOaHE MOBHICTIO Y
BJIACHICTh IMX 0cCi0, BiaAmoBigHO 10 cT. 117 'K € iHO3eMHHMM MiAMPUEMCTBOM.
BinmoBigHO 10 4. 2 3a3HAYEHOT BUIIE CTATTi, IHO3EMHI MIAMPUEMCTBA HE MOXKYTh
CTBOPIOBATHUCS B TATy35X, BU3HAYCHUX 3aKOHOM, 1[0 MAlOTh CTpaTeTiuHe 3HAYCHHS
JUIs O€3MeKU JepKaBU.

dopmamu 3/11iCHEHHS TOCMIOIAPCHKOI MISIIBHOCTI 6€3 CTBOPEHHSI FOPUIUIHOT
0cO0M € TakoX TOProBeJIbHA MISUIbHICTH 0O€3 peecTpauli NpeaCcTaBHULITBA Ha
MiJICTaBl LMBIILHO-TIPABOBUX JIOTOBOPIB 13 MICHIEBUMU MapTHEpamMu (JI0rOBOpHU
KYIIBII-IIPOJIaXy, MOCTaBKH, TOIIO), Oe3mocepeHe MpuUa0aHHs HEPYXOMOIo Ta
PYXOMOTO MaifHa, SIKIIO 11 IPSIMO He 3a00pOHEHO HAI[IOHAJIbHUM 3aKOHOJIaBCTBOM,
npua0aHHA IIHHUX MarfepiB, paB Ha BUKOPUCTAHHS MPUPOJHUX PECYPCIB, 1HIIUX
MaiHOBUX TMpaB, MPSIMO HE3a00pPOHEHUX HalllOHAJBLHUM 3aKOHOJABCTBOM,
3MIMCHEHHS PI3HMX BHUJIB CIHUJIBHOI 1HBECTHINHHOI IsUIBHOCTI Ha IMiACTaBl
BIJIMOBIJTHUX JIOTOBOPIB, MPOBAKEHHA KOHIECIHHOT [ISJIHOCTI Ha MiJACTaBl
JIOTOBOpIB  KOHIlECli Ta 1HINA JISUIBHICTh, HE3a00pOHEHa HAIlOHAIBHUM
3aKOHOJAaBCTBOM. [HO3eMHHMM IOPHAMYHHM o0coO0aM B YKpaiHi HaJaeThCs
HalllOHAIBHUI PEXUM, IKHI MPsAMO 3aKkpimieHuid y 4. 2 ct1. 129 T'K Ykpainu, ct. 29
3akony «IIpo Mi>kKHapoaHE MpUBATHE MPABO», B UUCEIIBHUX JBOCTOPOHHIX Yrojaax
PO HAJlaHHS MPABOBOI JOMOMOrHU, Ta B cucteMi noroBopiB COT, ujieHOM fKOi €
Halia epskana, 30kpema y cT. Il 'enepanbHoi yroau 3 Tapudis ta toprisii ('ATT)
Big 30.10.1947 poxy?.

Hananus HaiioHadbHOTO pEXUMY O3HAYae, 10 1HO3EMHI CyO’ €KTH
rOCIOAapChKOI MISIIBHOCTI MaloTh OOCST TpaB Ta OOOB’SI3KIB HE MEHIIHM, HIX
Cy0O’€KTM  TOCHOJNApPChKOi  MIsUIBHOCTI  YKpaiHu. HarioHanpHHIT — pexxum
3aCTOCOBYETHCS IIOJI0 BCIX BUIIIB TOCTIOAAPCHKOT MISIIBHOCTI 1HO3EMHUX Cy0’€KTIB
I1€1 AISUTHHOCTI, TTOB’SI3aHOI 3 IXHIMU 1HBECTHIIISIMU HA TEPUTOPil YKpaTHH, a TAKOK
I0JI0 EKCIIOPTHO-IMIIOPTHUX OTMEpalliii 1HO3EMHUX CYO’€KTIB TOCHOJapPChKOT
JISITEHOCTI THX KpaiH, K1 BXOJATH pa3oM 3 YKpPaiHOO /10 EKOHOMIYHHUX COIO31B.

3akoH VYkpainu «lIpo  30BHINIHBOEKOHOMIYHY  AISUTBHICTBY,  KpiM
HAIlIOHAJIBHOTO PEXUMY, Tepeadadae TakoX MOKIUBICTH 3alPOBADKEHHS TaKHX
PEXKUMIB: — PEKUMY HaMOUIBIIIOTO CIIPUSIHHS, SIKUM O3HAYaE, 1110 1HO3EMH1 Cy0’ €KTH
rOCIOAapChKOT AISUTBHOCTI MAatOTh 00CST TpaB, mpedepeHIfiii Ta Mkl MO0 MUT,
MOJIaTKIB Ta 300piB, SKUMH KOPHUCTYEThCS Ta/abo Oyae KOpUCTYyBaTHCS 1HO3EMHUMN
Cy0’€KT TOCMOAAPCHKOT MISUTBHOCTI Oynb-sIKOT 1HINOI JepikKaBHW, SIKIM HaJIaHO
3rajjaHuil pexuM. PexxuM HalO1IbIIOr0 CIPUSHHSA HAJA€THhCS Ha OCHOBI B3a€EMHOI
YTOaH Cy0’€KTaM TOCMOAAPCHKOT JISTTLHOCTI 1HIIKX JIep>KaB 3T1AHO 3 BIIMOBITHUMU
JIOTOBOpaMHM YKpaiHU Ta 3aCTOCOBYEThCS y c(depi 30BHIMIHBOI TOPTIBIL, —
CHELIAIbHOTO PEXUMY, SIKHH 3aCTOCOBYEThCS JO TEPUTOPIN CHeIialbHUX

1 F'eHepanbHa yroga 3 Tapudis i Toprieni Big 30 »xxoBTHA 1947 p. OdiuinHnii BicHMK Ykpainm . 2010. Ne
84. CT1.2989



eKOHOMIYHHUX 30H 3TIHO 31 CT. 24 1b0oro 3aKoHy, a TaKOX 0 TEPUTOPI MUTHUX
COI031B, JI0 IKUX BXOJAUTh YKpaiHa, 1 B pa3i BCTAHOBJICHHS OY/b-IKOTO CIEIiaJIbHOIO
PEXUMY 3T1THO 3 MIKHAPOJIHUMH JIOTOBOPAMH 3a YYacTIO YKpaiHU BiJIMOBIIHO 10
CT. 25 IbOTO 3aKOHY.

3. JHAEPXKABA SAK CYB’EKT MIDKHAPOJHOI'O ITIPUBATHOI'O
IMPABA. IMYHITET AEPKABU

BigmosigHo mo ct. 30 3akony VYkpainu «[Ipo MixHapoaHe mnpuBaTHE
IpaBoO», JIep>kaBa MOXKe OyTH y4YaCHUKOM MPUBATHOMPABOBUX BIAHOCHH. Y TaKHX
MIPABOB1IHOCHHAX JIEpKaBa HE KOPUCTYETHCS )KOJHIUMHU TIepeBaramMmu, a Mae Ti 5K caMi
npaBa Ta 000B’s13kH. []0 TaKMX BITHOCHH 3aCTOCOBYIOTHCS HOPMH IILOTO 3aKOHY (Ti
caml HOpMH, 1110 BU3HAYAIOTh PABOBE PETYJIOBAHHS 3@ YYACTIO 1HIINX CYO’€KTIB).
Jlep>kaBa Mae MOBHY BJajay Ha CBOIM TEPUTOPIi, TOOTO MA€ FOPUCIUKIIIIO.

Y MDKHapoAHili mpuBaTHIM cdepl JepkaBa MOXKE BHCTYNAaTH B
pI3HOMAHITHUX Pi3HOBHMAX BiHOCHH. li mapTHepaMu MOXKyTb OYTH iHIII Jep:KaBU
Ta MDKHapOJHI opraxizaiii. Jlep»xaBa Mo)ke BCTynaTd B MaiHOBI BIJIHOCHHHU 3
1HO3€MHUMHU IOPUANYHUME Ta (Pi3uuHUMHU ocoOamMu. Tak aepxaBa MOKe BUCTYIIATH
B IIUBUIBHOMY O0OPOTI SIK CIIaJIKOEMEIIb TaK 3BAHOTO BiyMepIioro Maiina (ct. 1277
[{uBiapHOTO KOJIEKCY YKpaiHu) abo cmaakoeMelb 3a 3amoBiTom (cT. 1235 LK
VYkpainu). Pi3HUM € cTaHOBUIIE Jep>KaBU B MDKHAPOJAHHUX OpraHi3amisx
(MKXHApOAHI MDKYPSAOBI (MDKIEpXkKaBHI) opraHizalli Ta MIKXHApOJHI HEypsI0B1
oprasizariii).

31aBHa 1HO3EMHA JiepKaBa BBAKAETHCA OCOOJIMBUM Cy0’€KTOM IpaBa, 10
SAKOT0 € HEMPUITYyCTUMUMHU OYJb-sKI MPUMYCOBI 3aX0Ju (HAKJIAJECHHS apelTy Ha
MaitHO, IPUMYCOBE CTATHEHHSI, BYUNHEHHSI TIO30BY TOIIIO), BBAYKAETHCS 110 1HO3EMHA
JiepkaBa BoJoJii€ iMyHiTeTOM. IMyHiTeT (BiJ J1aT. 3BIJIbHEHHS Bl 4YOrO-HEOYb) —
paBO JiepKaBUW Ha 3BUIBHEHHS BIJl IOPUCIAUKINI I1HIIMX JEp’kKaB, MPaBO Ha
HE3aCTOCYBaHHS JI0 IIi€1 AepKaBU PI3HUX MMPUMYCOBHX 3aXO0/I1B 31 CTOPOHH CYyJIOBHUX,
aJMIHICTPAaTUBHUX Ta IHIIMX OpPraHiB IHINIUX JepkaB. HasBHICTH IMyHITETY Yy
JIep>KaBU O3HAYaE, 110 1151 IepKaBa He MAMOPSAKOBYETHCS FOPUCIUKIIIT, TOOTO BiIali
1HIIOT JIep KaBHy.

VY Teopil MDKHApPOIHOTO MPUBATHOTO IpaBa BUAUISIIOTH JIEKiJIbKa TEOpii
IMyHITETIB JAepkaBu. Teopis aOCOMIOTHOrO IMyHITETYy Oa3yeThCsi Ha MPHUHIIMIIL
CYBEPEHHOI PIBHOCTI JIE€pKaB 1 IPU TAKOMY IMYHITETI JAep>KaBa KOPUCTYETbCA HUM
Ta BCIMa MOro ejeMeHTaMu y IMOBHOMY 0OCs31, MOJIO)KEHHS LbOrO IMYHITETY
PO3IMOBCIOJKYIOThCSI Ha Oylb-SKY ISUIBHICTH JEp)KaBU 1 HAa BCIO i1 BJIACHICTD.
CyTHiCTh Teopii 0OMEXEHOT0 IMYHITETY MOJIATAaE B TOMY, 110 1HO3EMHA Jiep>KaBa
KOPUCTYETHCS IMYHITETOM TUJIBKH TOJI1, KOJIM BOHA 3/IIMCHIOE CyBepeHHI Aii. SKio
K 1HO3eMHa JepkaBa 3IIHCHIOE il KOMEpPIIHHOTO XapakTepy: VyKJaaae
30BHINIHBOTOPTOBl TMPABOYMHH, EKCIUTyaTy€ TOPTrOBENbHUN (IOT, TO BOHA HE
KOPHUCTY€EThCA IMyHITETOM. TOOTO BH3HAYAETHCS TIEBHUIN TEPEITiK MPABOBIAHOCHH,
IPU y4acTi B SIKHUX JIepKaBa HE KOPUCTYETHCS IMYHITETOM.

Y Teopii Ta npakTUIli PO3PIZHAIOTH AeKiIbKAa BUAIB iMYHITeTy JepKaB:
1) CynoBuil iMyHITET O3Ha4ae€, 110 MO30BH 0 1HO3EMHOI JAEpKaBH HE MOXKYTh
posrasaartuca 6e3 11 3roAu B Cydax i1HIIOI Aep:kaBH. [IpUunMHU OpPUTATHEHHS 10O



BIJIMOBIIAJILHOCT1 3HAYCHHS HE MaloTh. TOOTO JepkaBa HE MiACYJHA CyJaM 1HIIIO1
JIEp>KaBH.

2) ImyHiTeT Bl monepeaHbOro 3abe3rnedeHHs Mo30By Iepeadavae, Mo 0e3 3rojau
JIep>KaBU HE MOYKHA MPUHUMATH PIILIEHHS 111010 TTOTIEPETHHOTO 3a0€3MeYeHHS TO30BY
1 HE MO’KHA BXKHUBATH >KOAHI MPUMYCOBI 3aXO0/H, K1 CTOCYIOThCSI MaifHa JIepKaBU.
3) IMyHITET BiJ] MPUMYCOBOI'O BUKOHAHHSI CYJIOBOTO PIIlIEHHS TOJIATAE B TOMY, IO
0e3 3roau JepKaBU HE MOXKHA 3IIMCHUTH MPUMYCOBE BUKOHAHHS PIIICHHS,
BUHECEHOTO MPOTH NIEBHOI JIEP>KaBU.

4) ImyHiTET BJaCHOCTI JIep>KaBH O3HAYaE, 10 BIACHICTH KPaiHU € HETOTOPKAHOIO, a
TOMY MallHO KpaiHu He Moxe OyTh 0e3 ii 3rogu NpPUMYCOBE BiIUYyXKEHE, U
apelIToBaHe Ha TEPUTOPIT 1HIIOT AeprKaBH.

5) ImyHiTET MPaBOYMHIB — MPABOYMHU 32 yYACTIO JIEpKaBU MAIOTh PETYIIOBATHUCS
IIPaBOM LII€1 3K JEPKaBU, SKIIO 3r0J0K0 CTOPIH HE BCTAHOBJICHO 1HLIE.
3acTocyBaHHS IMYHITETY BBAXKA€THCA 3araIbHOBU3HAHUM Y Cy4acH1 MI>KHApOIHO-
MIPaBOBUM MIPAKTHUIII.

[IpaBoBe perymoBaHHS BIJHOCHH, IOB’S3aHUX 3 IMYHITETOM JI€pKaB y
MDKHApOJIHUX TPUBATHUX BIJHOCHUHAX, 3AIMCHIOETbCA 3ae0uTblioro Ha 0asi
HaIllOHAJIBHOTO 3aKOHOAABCTBA. Y 70-X pp. MUHYJIOro CT. HaOyja MOIIUPEHHS
TEHJICHI[I IPUIHATTS OKPEMHX 3aKOHIB Mpo IMyHITET 1HO3eMHuUX naepxan (CLLA,
BenukoOpuranisi, Kanana, Asctpanis, KOAP), abo BkIIIOU€HHS BIAMOBIIHUX HOPM
JI0 3aKOHIB MPO MIKHApPOAHE MpuBaTtHe mpaBo (YropuwmHa, Yexis, IlIBelnapis
tomo). IlomToBXoM 10 NPUUHATTS 3a3HAYEHHX AakTIB cTaja E€Bporeichka
KOHBEHIIiS PO IMYHITET JAepxkaB, ykianeHa 16 tpasus 1972 p. y bazemi22 . Iliero
KOHBEHIIIEI0 TPOroJIOIIEHO MPUHIMUI IMYHITETY 1HO3eMHOi naepxkaBu (cT. 15) 1
3aKpIMJICHO TepesiK BUIMAJIKIB, KOJIM 1HO3EMHA JIepKaBa HE MOXE MOCUJIaTHUCS Ha
IMYHITET Mepe] HallOHAIbHUM CYZOM IHILOI JEpXaBU: y 3B 3Ky 3 CYIOBUMH
poO3riiAlaMy, TOB’SI3aHMMHM 3 KOHTPaKTaMHd CTOCOBHO HaliMaHHS Ha poOoTy;
3000B’s3aHHSAMH, 110 BUHUKAIOTH 13 KOHTPAKTIB 1 MiUISTalOTh BUKOHAHHIO Ha
TEPUTOPIl JepKaBU Cyy; MOB’S3aHUX 3 YUaCTIO JEp)KaBH B KOMITAHISAX Ta 1HIIHX
IOPUIUYHUX 0Cc00ax, 10 PO3TaIloBaHl Ha TEPUTOPIT JepKaBU Cy/y; OB’ I3aHUX 13
BUPOOHMYOIO, TOPTOBEJILHOIO Ta (PIHAHCOBOIO ISUIBHOCTAMHM, SIKI JieprKaBa
3[IACHIOE Yepe3 CBO€ areHTCTBO UM YCTAHOBY; BITHOCHO NAaTEHTIB, MPOMUCIOBHUX
3pa3KiB, TOBAPHUX 3HAKIB, 3HAKIB IOCIYT, HEPYXOMOCTI, IO MepeOyBaloTh Ha
TEPUTOPIi JepKaBH Cyy; OB’ SI3aHUX 3 MATHOM, TIPAaBO HA K€ BUHUKIIO Y Jep>KaBU
BHACJIJIOK CMaJAKyBaHHS; 110 COIPUYMHEH1 BIJIIKOIYBaHHSIM IIKOAU a00 30UTKIB.
Hopmu cTOCOBHO IMyHITETY JepxaB Oyiau YHIPIKOBaHI LUISIXOM HPUHAHATTS
yHIBEpCaJIbHOI yroau, Ky Oyyo cxBaieHo 16 rpyans 2004 p. na 59 cecii
I'enepansHoi Acam6iei OOH pesomorniero  A/RES/59/38. KouBeniiro mpo
IOPUCIUKIIINHI IMyHITETH JIep>KaB Ta iX BIACHOCTI MiANUCAIN 28 Iep>KaB CBITY.

Cr. 79 3akony VYkpainu «lIpo MibKHapogHe MpUBAaTHE IMPaBO» MICTHUTH
MPaBUJIO MO0 HEMOXKJIUBOCTI O€3 3roJau KOMIIETEHTHHX OpTraHiB BIIIOBIIHOI
JIep>KaBy BUMHSITH MEBHI 111 (TTpea’ ABJISITH MO30BH, 3aJTy4aTy 1HO3EMHY JePKaBY J10
y4acTi y CIpaBi sIK BiAMOBiada abo TpeThoi 0coOM, HAKIAAaTH apelT Ha MaiHO
1HO3EMHOI JIep>KaBH, 110 3HAXOIUTHCS HAa TePUTOpPIi YKpaiHu, 3aCTOCOBYBATH 11010
[FOT0 MaiiHa 3aco0u 3a0e31eueHHs M030BY, 3B€PTATH CTATHEHHS Ha 1€ MaiHO.



BUCHOBKU 3 TEMU

Takum 4MHOM, 10 Cy0’€KTIB IPABOBIAHOCHH Y MI>KHAPOJAHOMY IIPUBATHOMY

MpaBi BIAHOCATH (PI3MYHMX Ta IOPUIMYHUX OCI0, a TAKOXK JACPIKaBY.

®di3uyHl 0cOOM TMOCIAI0Th 3HAYHE MicIle cepesl CyO0’€KTiB Mi>KHAPOIHOIO
npuBatHoro mnpama. Ilpu mpomy mia (i3MUHOIO 0C000K Yy MIKHAPOIHOMY
MIPUBATHOMY IPaBi pO3yMiIOTh TPOMAJsH Y KpaiHu, 1HO3EMIIIB, OIMaTpuIiB Ta 0ci0
0e3 TpomMaasHCTBA (amaTpuIiB).

Ocobnusicmb _npasosozo cmamycy @Qi3uyHoi o0codu 6 MidcHaApOOHOMY
NPUBAMHOMY NPABL NOAA2AE Y MOMY, Wo, nepedysarouu 6 iHuwlil 0epiicasi, 60HA
NIONOPsIOKOBYEMbCST OOHOYACHO 0B80M NPABONOPSAOKAM, A CcaAMe: — CBOEMY
BIMYU3HAHOMY (3aKOHY epomaodsancmea (lex patriae) wu 3aKoHy nOCMIIHO20 MicYs
npooicusanns (lex domicilii)), ockinoxku 36epicac npasosuii 36°130K i3 0epPIHCABOIO
C8020 2POMAOSIHCMBA YU NOCHMIUHO20 MICYs NPONCUBAHHSA, NPABOBUL CMAMYC
2POMAOSHUHA CBOEL 0epaHcasu, KOPUCMYEMbC il 3aXUCMOM, NIOKOPAEMbCA il
3aKOHAM, — NPABONOPAOK)Y 0epiHcasu nepedy8anHs (miei depacasu, Ha mepumopii
saKkol Qizuuna ocoba nepedysac y KOHKPEmHULL MOMEHN).

VY cr1. 16 3akony Ykpainu «IIpo Mi>xkHapoaHe pUBaTHE MPAaBO» BU3HAYEHO,
0 OCOOMCTMM 3aKOHOM (PI3UYHOI O0COOM BBAXKAETHCS MPABO JIEPHKABH,
IPOMAJITHUHOM fKOi BOHa €. SIKmo ¢i3uuHa ocoda € TPOMAJSHUHOM JIBOX a0o0
OlsbllIe JAeprKaB, i 0OCOOMCTUM 3aKOHOM BBa)KA€THCS MPABO TI€T 3 IepXkaB, 3 SKOIO
oco0a Mae HANTICHIIIHM 3B’ 30K, 30KpeMa Mae MicIie TPOKMBaHHs a00 3aliMaeThCs
OCHOBHOIO JIISITBHICTIO.

Ocobuctum 3akOHOM 0co0Ou 0€3 TPOMAJSTHCTBA BBAXKAETHCS IPABO JIEPHKABH,
y sIKi# 1151 oco0a MpOoKMUBAE, a 3a HOTO BIICYTHOCTI Miclle nepedyBaHHs. OcoOucTum
3aKOHOM O1KEHIISl BBAKAETHCA MPABO JIepKaBH, Yy SIKIH BIH Ma€ Micle nepeOyBaHHS.
[Ipu Bu3HAUYEHHI OCOOMCTOTO 3aKOHY BIJANOBIAHO O YACTUH JAPYTroi 1 TPEThOI 1€l
CTaTTI BBAXKAETHCH, 1110 SKILO HEAl€3/]aTHA 0c00a 3MiHUIIA MICIe CBOTO MPOXKUBAHHS
0e3 3roJiu CBOrO 3aKOHHOTO MPEACTaBHUKA, TO TaKa 3MIHA HE CHPUYMUHSIE 3MIHY
0COOHMCTOTO 3aKOHY IIi€T 0COOH.

[IpaBoCcyO’€KTHICTh 1HO3EMHHMX (I3MUYHHUX OCIO 3aJ€XKHUTh BiJl TIPABOBOTO
peXUMY, SKUH BCTAHOBIIIOE JIepKaBa I HUX, BiJl yacy nepeOyBaHHS HAa TEPUTOPIT
Jep’KaB, BIJ METH B’i3ay Ta 1H. Tomy, SIKIIO TPOMAASHUH YKpaiHU Mpuiime
pIIIICHHS BUiXaTH 3a MEX1 YKpaiHu, BiH MOBUHEH OyTH O3HAHOMIICHUI 3 00CSTOM
mpaB Ta OOOB’SI3KIB, SIKI BCTAHOBJICHI JIsl 1HO3EMIIIB y JIepKaBl MpsAMyBaHHA. Y
OUTBIIOCTI KpaiH CBITY Ha 1HO3EMIIIB MONTUPIOETHCS HAI[IOHAIBHUN PEKUM, TOOTO
1HO3€MII1 KOPUCTYIOTHCS Maii’ke TaKUM K€ CaMHM OOCSITOM IpaB Ta 000B’SA3KIB, 110
1 TPOMAJISIHU BIJIITOBIIHOT JIEPKABH.

[Ipu BU3HAaYEHH1 MPABOBOrO MOJIOKEHHS IOPUIUYHUX OCI0 BUHUKAIOTh TPU
rojoBHUX nuTaHHs. [lepiie — 11e BCTaHOBJICHHS HAIIOHATBHOCTI FOPUIUIHOIT 0COOH,
TOOTO MPUHAJIEKHOCT] IOPUIAUYHOT 0COOM 10 MEBHOI JAepkaBu. [[pyre — BU3HAHHS
IOPUIUYHOI 0COOU K TaKOl Ha TEPUTOPIT 1HO3EMHOI JepKaBU. TpeTe — BUBHAYEHHS
npaBa, sIKi HeOOX1/THO 3aCTOCOBYBATH JI0 1HO3eMHUX IopuandHuX oci0. Kpim Toro,
OpyU YKJIaJaHHI IUBUIHHO-MIPABOBHX JOTOBOPIB, HEOOXIAHO 3’SCYBaTH YU TEBHE
YTBOPEHHS IOPUIUYHOT 0COOOIO.




Jlep>xaBa € 0COOJIMBUM Y4aCHUKOM ITPUBATHOMPABOBHX BITHOCHH, OCKUTBKH
BoJo/i€ iMyHITeTOM. Ilil IMYHITETOM JAEp>KaBH PO3YyMIIOTh HEIMIJIKOPY OJHIET
JIepKaBU IOPUCAUKIIIT 1HIIOT nepkaBu. JlepaBy KOPUCTYETHCS CBOIM iIMyHITETOM
qyepe3 CUCTEMY JepKaBHUX OPraHiB.

METOJUYHI IOPAIM OO0 MIATOTOBKHU JIAHOI TEMHA

[Tpu miAroTOBIN A0 CEMIHAPCHKUX Ta MPAKTUYHUX 3aHATh 3/100yBadl BUIIOT
OCBITH TIOBHHHI 3BEpHYTH yBary Ha BUBUYCHHSI KJIFOUOBHX TMOHATH TEMH, TAKUX SIK:
paBOBHiA cTaTyc (Hi3MUHUX OCI0 SIK Cy0’€KTIB MIXHAPOJAHOTO NMPUBATHOTO MpaBa.,
KOJi3ii y cdepi rpoMasHCTBa, OCOOIMBOCTI MPABOBOIO CTATYCy IOPUAUYHUX OCI0
K Cy0’€KTIB MI>KHAPOHOTO MPUBATHOTO MpaBa, Kiacu(ikallis IPUIUIHUX 0Ci0 y
MIKHApPOJTHOMY TPUBATHOMY TMpaBi, OCOOMCTHH CTaTyT Ta HaALlIOHAIbHICTh
IOPUIUYHOI 0COOHU, IMYHITET I€pKAaBU, OCHOBHI JIOKTPUHU IMYHITETY JIEp>KaBH.

IIuTaHHs Ta 3aBAAHHSA AJIS CAMOCTIHHOI0 KOHTPOJII0

Ski mpaBoB1 pEeKUMHU MOKYTh OYTH 3aCTOCOBaHI JI0 1HO3EMIIIB B YKpaiHi?

2. Ha3BiTh KOMi3iiiHI NpUB’SI3KH, IO 3aCTOCOBYIOTHCA B YKPAiHCHKOMY
3aKOHOJABCTBI 10 BU3HAUYECHHS OCOOUCTOrO0 3aKOHY (Di3UUHOI 0COOH.

3. SIxe 3Ha4YeHHA Mae (PaKT MOCTIHHOTO MPOKUBAHHS 1HO3EMII B YKpaiHi Jyis
HaJlaHHS HOMY MEBHUX IpaB?

4, Ha3BiThb KONI3IMHI TPHUB’S3KH, M0 3aCTOCOBYIOTHCS B YKPaiHCHKOMY
3aKOHO/IABCTBI /10 BU3HAYEHHS OCOOMCTOrO 3aKOHY FOPUIMYHOI OCOOH.

5. OxapakrepusyiTe CHIBBIJIHOIIEHHS TIOHSATh «OCOOMCTHI CTaTtyT» Ta
«HAITIOHAJIBHICTHY FOPUINIHOI 0COOH.

6. OxapakTepusyiTe MOHITTS IMYHITETY Jep>KaBH.

SAxi BUOM IMYHITETIB JE€P’KaBU 3aCTOCOBYIOTBCA Yy MIKHApPOJHOMY

pUBATHOMY IpaBi?

=

~



TEMA Ne 3. AKTYAJIBHI ITPOBJIEMUX BUNHEHHS
ITPABOYUHIB 3 IHOBEMHUM EJIEMEHTOM
(2 roguHN)

TJIAH JIEKIIII

PexomennoBana miteparypa

Beryn

1. TlonsaTTs Ta KiIacudikallis MpaBoYKHIB 3 IHO3EMHUM €JIEMEHTOM

2. ®opMa Ta 3MicT npaBouuHy. [IpaBo, 1110 3aCTOCOBYETHCS 10 3MICTY Ta
dbopmu MpaBOYNHY.

3. Oco06iMBOCTI KOJI3IMHOTO PETyIIOBAHHS JIOTOBIPHUX 3000B’s3aHb Y
MDKHAPOITHOMY IPUBATHOMY MpaBi

4. Oco0AMBOCTI 30BHINIHFOEKOHOMIYHHX JOTOBOPIB. J{0roBip Mi>KHapOIHOT
KYIIBJII-[IPOJIaXKy TOBapIB

BucHOBKM 3 Temu

MetoauyH1 opaau 1mo10 TiATOTOBKU JaHOT TEMU
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BCTYII

[TousTTs mpaBounHy MicTUThCS y cT. 202 LuBinbHOTO KOAEKCY YKpainu. 3a
BKA3aHOIO CTATTEIO0 MPABOYMH 1€ Jiisl 0cOOM, CIIpsiMOBaHa Ha HAOyTTs, 3MiHY a00
MPUNMHEHHS [IUBITFHUX TIPaB Ta 000B’s13KiB. BogHOYAC HOPMATHBHOTO BU3HAYCHHS
nediHiIil «IIpaBOYMH 3 1HO3EMHUM €JIEMEHTOM» Hapasi He icHye. Ha Hamry nymky,
MPaBOYMH 3 1THO3EMHUM €JIEMEHTOM MO>XHAa BU3HAUUTH SIK Jii 0COOM, CIpSIMOBaHI
HaOyTTA, 3MIHYy a00 MPUIUHEHHS TpaB Ta OOOB’SI3KIB, YCKIJIAIHEHI MPHU IBOMY
HAsBHICTIO 1HO3€MHOT0 eJeMeHTa (Cy0’eKT mpaBOouMHY, HOro o00’€KT abo
IOPUIUYHHN (paKT, 10 CTaB MiJCTABOIO JUIsl HOTO BUHUKHEHHS ).

VY 3amponoHoBaHIA JIEKI[li MH PO3TJITHEMO OCOOJMBOCTI TPABOYMHIB 3
1HO3EMHHM E€JIEMEHTOM, 30KpeMa, MOPIBHIEMO KOMEPIIiitH1 PaBOYMHU Ta JIOTOBOPHU
CTIOKUBAHHS, a TAaKOXX JIaMO BU3HAUEHHS 3000B’A3aILHOTO CTAaTyTy MPaBOYMHY Ta
OXapaKTEPU3yEMO KOJII131iHI MPUB’SI3KH, 1110 MOKYTh OYTH 3aCTOCOBAaHI J10 3MICTY Ta
(dbopMH MPaBOYMHIB.

1. HOHATTSA TA KIIACUPIKALIA TIPABOYUHIB 3
IHO3EMHUM EJIEMEHTOM

Sk BKa3yBajoCh BUINE, YMHHE HAI[IOHAJIbHE 3aKOHOJABCTBO HE MICTHUTH
BU3HAYCHHS MPABOYMHY 3 1IHO3EMHUM ejieMeHToM. Ha Harry 1yMKy, KOPUCTYIOUHCh
BU3HAYCHH(M MPaBOYMHY, 10 MICTUThCS Y cT. 202 [{uBinpHOTO KOACKCY YKpaiHw,
MPaBOYMH 3 1THO3EMHUM €JIEMEHTOM MOKHA BU3HAUUTHU SIK J1i 0coOU, CIIpSIMOBaHI
HaOyTTs, 3MIHY a00 MPUIUHEHHS TpaB Ta OOOB’S3KIB, YCKIAIHEHI MPH IOMY
HAsSBHICTIO 1HO3EMHOTO eJeMeHTa (Cy0’€KT TpaBOuMHYy, HWOro 00’€KT abo
IOpUIMYHUAN (HaKT, 110 CTaB MiACTaBOIO JJIsl HOTO BUHUKHEHHS). Y 3akoH1 YKpaiHu
«IIpo Mi»kHapoJHE MPUBATHE MPABO» CTBOPEHO JIMILE KOJI31i{HI HOPMH CTOCOBHO
MPaBOYMHIB 1 JIOTOBOPIB, a came: po3aul 3 KomiziiiHi HOpMH 110JI0 MPaBOYHMHIB,
JOBIpEHOCTI, MO030BHOT jJaBHOCTI (cT. 31-35); posmin 6. KomiziiiHi HOpMH
3000B’s13a1IbHOTO MpaBa (cT. 43-47).

3a KOpJIOHOM TiJT TAKUMH MPABOYMHAMH PO3YMIIOTh YrOJId, B IKUX OHA 31
CTOpPIH € 1HO3EMHHM TPOMAJSTHUHOM (YacTillle MiMPUEMIIEM) a00 1HO3EMHOIO
IOpUJIMYHOI0 0CO000, a 1HMmA — 1i 1HO3eMHHM KOHTPAareHTOM. 3MICTOM IIHX
MIPaBOYMHIB (YTOJI, TOTOBOPIB) HAMUACTIIIE € 3/IICHEHHSI OTIeparliil 13 BBe3eHHs a00
BHBE3CHHsS TOBapiB (MOCIYr) uepe3 AepKaBHUN KOPIOH OJHIEI abo JEKIIBKOX
JepKaB, a TaKOXX HaJaHHS TEBHUX BHJIB IOCITYT, 30KpeMa, CTpaxyBaHHS,
NIEPEBE3CHHS.



[Ilo cTocyeThcs kimacudikaiii MPaBOYMHIB 3 1HO3EMHHM €JIEMEHTOM, TO B

MDKHApOIHOMY MpaBl BUAUISIOTh HACTYIIHI X BUIH:

1. 30BHINIHLOEKOHOMIYHUHN JOTOBIp (Yroja), o 3a3BU4ail TIyMauuThCs SIK yroja,

CIpsIMOBaHa Ha BCTAHOBJICHHSI, 3MIHY UM NPUIMHEHHS MpaB Ta 00OB’S3KIB Y
30BHINTHbOCKOHOMIUHIN misibHOCTI. Y Y. 1 c1. 337 I'ocnogapchkoro KoJekcy
VYKpaiHM MICTUTBCA JEUI0 1HIIE BHU3HAYEHHS TaKUX Yroja:, a came:
30BHINTHbOCKOHOMIYHHUHN JOTOBIP (KOHTPAKT) BU3HAYAETHCA K Yroja JIBOX abo
OutbIIe CyO’€KTiB 30BHIMTHBOSKOHOMIYHOI MiSUTBHOCTI Ta iXHIX 1HO3EMHHX
KOHTpareHTiB y cdepi 30BHINTHHOCKOHOMIYHOI IIsITBHOCTI, IO CTAHOBUTH
TOCMOAPChKY MAISUTBHICTB, fKa Yy TPOIEC CBOTO 3IIHCHEHHS MOTpedye
NEepEeTUHAHHS MUTHOTO KOPJIOHY YKpaiHu MaiflHOM Ta/ab0 poO0UY0I0 CHIIOIO.
Y cr. 1 3akony VYkpainn «IIpo 30BHIIIHBOEKOHOMIYHY ISUTBHICTBY
30BHIITHBOEKOHOMIUYHMI JOTOBIp (KOHTPAKT) BU3HAYAETHCS K «MaTepiaibHO
obopmiieHa yroaa JaBOX abo OunbIne Cy0’€KTIiB 30BHINTHbOSKOHOMIYHOL
JUSITBHOCTI Ta X 1HO3€MHUX KOHTPAreHTiB, CIPSIMOBaHA HA BCTAHOBJICHHS, 3MIHY
Yy TPUNUHEHHS iX B3a€EMHUX TpaB 1 OOOB’SI3KiB Yy 30BHINIHHOCKOHOMIUHIN
nisibHOCTI». BignmosigHo g0 4. 1 ¢1. 337 'K Ykpainu, 30BHIITHbOEKOHOMIYHOIO
JISUTBHICTIO Cy0’€KTIB TOCIOJIApIOBAHHS € TOCIOJapchKa ISUIBHICTH, SKa Y
mpoiieci i 3M1MCHEHHs TOTpe0ye MEepeTHHAHHS MHUTHOTO KOPAOHY YKpaiHu
MaiiHOM, 3a3HaueHuM y 4dactudi nepurii ctarti 139 T'Kl, ta/abo poGouoro
CHJIOIO.

2. MixHapoaHuii KOMEpUiIHHUN TpaBoynH. Hu3zka MiKHApPOIHUX JOTOBOPIB IS
BU3HAYCHHS c(pepr CBOTO 3aCTOCYBAHHS HABOJATH XapaKTEPUCTUKH JOTOBOPIB,
10 akuX BoHU 3acTocoByroThes (KonBenuiss OOH npo poroBopu MixkHapOIHOI
KyHiBJIi-npoaaxy Tosapis 1980 p., Hero-Mopkchka KOHBEHIs MPO TO30BHY
JABHICTh Y MIXKHApOAHIN KyMIBIINPoAaxy ToBapiB 1974 p., ['aa3pka KOHBEHLIIS
PO TPABO, 110 3aCTOCOBYETHCS 10 MI>KHAPOIHOT KYMIBI1-TIPOaxy ToBapiB 1986
p., OTTtaBchki koHBeHmii 1988 p. mpo MixkHapogHuW (HIHAHCOBHM JII3UHT |
MDKHApOJIHUN (AaKTOPUHT TOMIO). SIKIIO y3araJbHUTH BU3HAUCHHS, IO
HAJIAl0ThCA y 3TaJIaHUX KOHBEHIIISIX, MOKHA IINTH BUCHOBKY, 1110 MI>KHAPOTHOTO
xapaktepy HaOyBae JOTOBIp, YKIAJIEeHWW MIK CTOpPOHAMH, KOMEpIIiiHi
MIJIPUEMCTBA SKUX PO3MIIICHI B pI3HUX JepxkaBax. [Ipu 1ipomy HarlioHaJIbHA
(meprxaBHA) HAJICKHICTh CTOPIH 3HAYCHHS HE Mae€. SIKIIO cTOpoHA Ma€ KijabKa
KOMEPLINHUX MIANPUEMCTB, TO il KOMEPLUIHHUM MIAMTPUEMCTBOM BBAXKAETHCS TE,
K€ 3 ypaxyBaHHSM OOCTaBHH, 1110 OyJiM BiJIOMi CTOpoHaM a0o mepeadadanucs
HUMH B Oyb-SKHI Yac 10 a00 Ha MOMEHT YKJIQJICHHS TOTOBOPY, Ma€ HalO1IbII
TICHUHM 3B’SI30K 3 JIOTOBOPOM a00 HOT0 BUKOHAHHSM. SIKIIO CTOpOHA HE Mae
KOMEPLINHOTO MIANPUEMCTBA, TO 10 YyBaru OepeThcs 1ii MOCTiHE Micle
MPOKMBAHHS. 3MICT TEPMIHY «KoMepliiiHe mianpuemMctBo» (place of business) y
KOHBEHIIISIX HE PO3KpHUBAEThCsA. Ha mpakTuill #oro po3risiaiTh K MOCTIHHE
MicIe 3I1HCHeHHST KoMepIiiHoi misutbHOCTI. Ciij 3a3HAa4uTH, IO BCl 3rajaHi
KOHBEHIIIT OKPEMO 3yMOBITIOIOTh X HE3aCTOCYBAHHS 10 TOOYTOBUX, CIIOKHUBUUX
JIOTOBODIB.

3. HoroBopu cnoxuBanHs. Crattss 2 BigeHCbkoi KOHBEHINI PO JOTOBOPH
MDKHApOAHOT KyMiBIi-ipofaxky ToBapiB 1980 p. Bu3HaAuae croxuBui adbo



noOyTOBI JOTOBOPH KYMIBII-MPOJaXy SIK MPOAAXX TOBApiB, M0 NPUI0ABAIOTHCS
JUIST OCOOMCTOTO, CIMEHHOTO YW JIOMAIlIHBOTO BUKOPHUCTaHHA. Y cT. 45 3akoHy
npo MIIII Tex MICTHTbCS BH3HAYEHHS JOTOBOPIB CIIOKHBAHHS, 10 HUX
HAJIeKATh «JIOTOBOPHM CTOCOBHO TpPHIOAHHS TOBapiB Ta OACpPX aHHS TOCTYT
0c00010 (CMOKUBAYEM) HE IS LUJICH MiAIPUEMHHUIIBKOI TISUIBHOCTI». ToOTO B
TaKUX JIOTOBOpPax OJIHA CTOPOHA € Cy0’€KTOM MiAMPUEMHUIIBKOT MisITLHOCTI, a
iHIIIa — CIIO)KMBayeM, a TaKOX JIOTOBOPH, B SKHX JKOJHA CTOpOHA HE €
IOPUIUIHOIO 0CO00F0 a00 mianpueMiieM. Y HAyKOBIH JiTepaTypi Taki JOTOBOPH
4aCcTO IMEHYIOTECS II0OYTOBUMH, Y HETOPrOBUMU..

2. ®OPMA TA 3MICT ITPABOYHUHY. [TIPABO, 1O
3ACTOCOBYETHCA A0 3SMICTY TA ®OPMU ITPABOUYUHY.

Y yunnomy lluBineHomy Kopekci Ykpainu (ct. 205) BCTaHOBJIEHO, WIO
MIPaBOYMH MOKE BUMHSITHUCS YCHO a00 B MUChbMOBIH hopmi. CTOPOHU MAIOTh MPaBO
obupatu ¢GopMy TpaBOUYMHY, SKIIO 1HIIE HE BCTAHOBJIEHO 3aKOHOM.
HoBoBBelleHHSAM, 3ampONOHOBAHUM YKPAiHCBKUM 3aKOHOJABIEM Y YHHHOMY
[MuBinbHOMY Konekci YkpaiHu MOKHa BBaXKaTH BU3HAUEHE MPABUIIO, 3T1JIHO 3 SIKUM
MPaBOYUH BBAXKAETHCS BUMHEHHUM B YCHIM (POpMI, SIKIIO BOJS BUPAKAETHCA HE
CJIOBECHO, a 4epe3 MOBEMIHKY CTOpPIH, SIKa 3aCBiAUy€ IXHIO BOJIO Ha HACTaHHS
BIIMOBITHUX MPABOBUX HACHIAKIB, a00 K MOBYaHHSAM. 3aKOHOJIABEI[b 3aKPIILIIOE
MO>KJIMBICTh BUMHEHHSI IPABOYMHIB B €JIEKTPOHHIN popmi (4. 2 cT. 207 L{uBUIEHOTO
Konekcy Ykpainn).

Taka mo3uilis € 3araJiIbHOBU3HAHOIO 1 3arajbHOBXKMBAHOIO SIK B IPAKTHII
MikHapoaHoro (JupexktuBa 2000/31/€C momo eaekTpoHHOT KOMepIii29), Tak 1
BHYTpIIIHBOIepKaBHOTO perymoBanns (§ 312b [{usineHoro ynoxxenus ['epmaii)
dbopmu MpaBOYNHY.

Cr. 31 3akony VYkpainu «IIpo MiXXHapojHE TNpUBATHE MPABO» MICTUTh
MpaBuio, 3riAHO 3 AKUM ¢GopMa MPaBOUYMHY Ma€ BIAMOBIAATH BUMOTaM TOTO
IPABOIOPAIKY, IKHI 3aCTOCOBYETHCS J10 3MICTY paBo4YnHY. BogHOuUac BU3Ha4YeHoO,
110 ISl TOTPUMAaHHSI BAMOT CTOCOBHO (hOpPMH MPABOYMHY € IOCTATHIM JOTPUMAHHS
BHUMOT IIpaBa MiCIig HOTO BUMHEHHS, & Y BUTAJIKaX 3HAXO/PKEHHS CTOPIH IPABOYNHY
B PI3HMX JepKaBaX JOCTATHIM € JOTPUMaHHS BUMOI MpaBa MICIUs MPOKUBAHHS
CTOPOHM, fIKa 3poOuJia TPOIMO3HULII0 (3aMPONOHOBAHY KYMYJISLIIO KOJI3IHHUX
PUB’S30K).

BignoBigHo 1o mosjoxkeHs 4. 2 ¢r. 31 3akony Ykpainu «IIpo MixxHapojHe
IpUBaTHE MpaBoy» (hopMa TaKOTro MPAaBOYNHY BU3HAYAETHCS 32 MPABOMOPSIAKOM Ti€l
JIepKaBM, Yy SAKIA L€ MailHO 3HAXOAUThCS, a WIOJ0 HEPYyXOMOIro MaifHa, SKe
3apeecTpoBaHE Ha TEPHUTOPIi YKpaiHu — 3a MpaBOM YKpaiHH, IO € IMIIEpaTUBHUM
TIPaBUIIOM.

Bianmosinno no Binencbkoi kouBeHiii 1980 poky npo qoroBopu Mi>kHapOAHOT
KyHIBII-MIPO/IaXXy HE BUMAraeThCsl JAOTPUMaHHS 00OB’SI3KOBOI MHCHMOBOI (OopMU

1 Mixknapoane npusathe npaBo: Hasu. mocionuk / 3a pexa. B. M. TaiiBoposckkoro, B. I1. XKymmana K.: FOpinkom
Iurep, 2007. 368 c. C. 163-164.



miJ 4Yac YyKJIaJaHHS JOTOBOPY 1 BBAXKAETHCS, IO HASBHICTH JOTOBOPY MOXKE
JIOBOJAUTHUCS OYIb-sIKUMH 3ac00aMH, 30KpeMa MoKa3aHHsAM cBiAKiB. OJIHAK 3T1IHO 31
cT. 96 KonBeHilii, ep>kaBa MoxKe 3p0OUTH 3asBY PO HE3ACTOCYBAHHS J0 HET I[bOTO
nosioxkeHHs: KoHBeHIIi y BUNAAKY, SKIIO BJIACHE 3aKOHOJABCTBO MICTUTh
000B’SI3KOBY BUMOTY I110JI0 MUCbMOBOI (DOPMU 30BHIIIHBOEKOHOMIYHOTO JI0TOBOPY

OTrxe, B 3aKOHOAABCTBI VYKpaiHM i€ IMIIEpaTHBHE TIPaBWJIO — BCl
30BHINTHBOEKOHOMIYHI YTOJW MaloTh OyTH YKJIaJIeH1 B TUCbMOBIH (hopMmi.

Y MiKHapOIHOMY IPUBATHOMY IpaBi i Yac BU3HAUCHHI 3MICTY MPABOYHHY
3HayHy (PYHKIII0O BUKOHY€ TPHUHIUI aBTOHOMIi BOJI CTOPIH, 3aKpIIUICHUNA Yy
MPABOBHUX CHCTEMax OUIBLIOCTI KpaiH CBITY. Y 3aKOHOAABCTBI YKpaiHU MUTaHHS
aBTOHOMIi BOJI CTOpIH Y JOTOBIPHMX BIJHOCHHAX BHUPIIIYIOTBCS 3TITHO 3a
npaBuiamiu cT. 5 Ta 10 3akony «IIpo MikHapoJHE MTPUBATHE MIPABOY», KPIM BUIIA]IKIB,
KOJIM BUOIp mpaBa MpsAMO 3a00poHEHO 3aKkoHamu Ykpainu (ct. 43 3akony «lIpo
MDKHApOJIHE TTPUBATHE TIPABO» ).

SIKIo CTOpPOHW CaMOCTIMHO HE 3AIACHUIM BHUOIp MpaBa, IO MAJIATAE
3aCTOCYBAaHHIO J10 3MICTYy MPABOYMHY, MOrO 3MICT BU3HAYAETHCS 3T1THO 3 IPaBOM
Ti€i Jep’KaBH, SKE Ma€ HAWTICHIIIMK 3B’S30K 13 mpaBounHoM. lleil mpuHnmn
3aKpIIJIEHUH y BHYTPIIIHBOMY 3aKOHOAABCTBI IMPAKTUYHO BCiX €BpONENHCHKUX
KpaiH, OCKUTbKM BOHHM MPUMMAalOTh y4acTh Y PUMCBKiM KOHBEHIIIT Mpo mpaBo, 110
3aCTOCOBHE JI0 JOTOBIpHUX 3000B’s3aHb 1980 p. 3aKk0HOMABCTBO YKpaiHU TaKOX
BUXOJUTH 13 MPUHIIUITY HAUTICHIIIOTO 3B’ SI3KY MPABOYMHY 3 IIPABOM MEBHOT KpaiHU.
Ile mpaBuso opuandHO chopMmynboBaHe B 3akoHl Ykpainu «IIpo MixHapogHe
npuBaTHe paBoy (cT. 32). KpurepisiMu BU3HaAUECHHS MpaBa KpaiHH, 3 KOO JOTOBIP
HAWTICHILLIE TIOB’SI3aHMM, € TakKi: — MICUE NPOXKUBAHHS (PI3MUHOI OCcOOH, sKe
3aKOHOJIJABCTBOM Y KpaiHH (POPMYIIOETHCS K MICII€ TIOCTIMHOTO, IEPEBAXKHOTO a00
TuMuyacoBoro mnpoxkuBanHs (cT. 28 [usinbHoro Kogekcy Vkpainu); -—
MICIIE3HAXO/[KEHHS IOPUANYHOI 0COOU, sIKe BU3HAYAE€ThCsl 3aKoHOM YKpainu «IIpo
MIKHApOJIHE MPUBATHE MpaBo» (CT. 25) K MicLEe peecTpalii Takoi ocodu (Teopist
1HKOpIopallli) abo MiClIe3HAXOIKEHHS ii BAKOHABUOT'O OpraHy (Teopis OCLIOCTI).

Busnauenns 3micty mnpaBounHy B noktpuHi MIIpIl TicHo moB’si3aHO 3
MOHATTSAM  «3000B’S3JIbHUIM  CcTaTyT». Y MIDKHApOAHOMY TIPUBATHOMY IIpaBi
3000B’s3aJIbHUM CTATyT BU3HAYAETHCS K MPABO, L0 MIAJIATaE 3aCTOCYBAHHIO /10
3000B’sI3aIbHUX BIIHOCHH, 10 BWHUKAIOTh HA TIJACTaBl Yroja, YKJIaJICHHUX
CTOpOHaMH. 3000B’s13aJIbHUI CTATyT BBAXKAETHCSI BCTAHOBJICHUM, KOJIM CTOPOHH B
yroji BU3HAYWIN MPaBO, 110 MiJISIra€ 3aCTOCYBaHHIO, a Y pa3i BIACYTHOCTI TaKOTO
BOJICBUSIBJIICHHSI CTOPIH, BCTAQHOBIIIOETHCS KOMIIETEHTHUM IPAaBO3aCTOCOBHUM
OpraHOM Ha MiJICTaB1 KOJII31IHHUX HOPM.

V¥ 3akoHOmaBCTBI YKpaiHu cdepa Jii mpasa, 0 3aCTOCOBYETHCS CTOCOBHO
paBOYMHY, BU3HaueHa B cT. 33 3akony Ykpainu «IIpo MixkHapoaHe MpuBaTHE
npaBoy». Y 11l HOpMi BUPILIYIOTHCS MUTaHHS A1MCHOCTI TPaBOYMHY (MaTepiajibHa i
(dbopmalibHa CTOPOHU MPABOYUHY) HOT0 TIyMayeHHs (TJIyMauyeHHs HOTO IOPUANYHOT
CYTHOCTI Ta YMOB, 5IKI B HhbOMY MICTSIThCS), Ta IPABOB1 HACTIAKM HOTO HEIMCHOCTI
(3aranpHi MpaBWIIa 1010 MPABOBHUX HACTIAKIB HEIIHMCHOCTI mpaBounny). [lig yac
BUPIIIIEHHSI MMX MHTAHb 3aKOHOJABEIh BIJICUJIIAE JIO 3aCTOCYBaHHS BIJOMHX B
MDKXHApOJAHOMY MPUBATHOMY TMpaBl MPUHIUIIIB — aBTOHOMII BOJI Ta JIOKami3arii



noroBopy (ct. 32 3akony Ykpainu «lIpo miknapoaHe mpuBaTHe mpaBoy»). Kpim
TOTO, TIpaBO, IIO 3aCTOCOBYETHCS JIO 3MICTy TMPaBOYMHY, HE MOXKeE
PO3MOBCIOIKYBATUCS HA MUTAaHHS MpaBOCcy0’eKTHOCTI cTopiH (cT. 16, 30 3akony
VYkpainu «I[Ipo Mi>kHapoiHE TpUBaTHE MIPABO» ), peuoBOro mnpasa (cT. 38-42 3akoHy
Vkpainu «lIpo MikHapoJgHE MpUBATHE MpaBO»), HAa BHUMOTM I0A0 (GopMHU
npaBounny (cT. 31 3akony Ykpainu «IIpo MixkHaponHe npuBatHe mpaBoy»). [llomo
HACJIJKIB HEIIMCHOCTI MpaBOYMHY, TO 3a 3aKOHOJABCTBOM PI3HUX JEp)KaB BOHU
MOXYTh BiapizHsaThCA. OKpeMo 3aKOHOJABEIh BH3Hadae cdepy mii mpasa, 110
3aCTOCOBYETHCS IO JOTOBOPY (3000B’si3ampHuii cTaTyT). CT. 47 3akoHy YKpainu
«[Ipo MixkHapoHE pUBATHE MPaBO» BU3HAYAE 11 TaK: «IPaBO, 10 3aCTOCOBYETHCS
70 JIOTOBOPY, OXOIUIIOE Taki KpUTepii: — MAIMCHICTh JOTOBOPY; — TIyMadeHHS
JIOTOBOPY; — IIpaBa Ta OOOB’SI3KM CTOPIH; — BUKOHAHHS JOTOBOPY; — HACIHIJIKH
HEBUKOHAHHS a00 HEHAJIE)KHOTO BUKOHAHHS IOTOBOPY; — MPUITMHEHHS JOTOBOPY; —
HACJIIKKA HEAIMCHOCTI IOTOBOPY; — BIACTYIUICHHS MpaBa BUMOTH Ta MEPEBEICHHS
OOpry 3riIHO 3 A0roBOpoM». OgHaK BU3BHAYEHUH y 4. 1 cT. 47 11boro 3akoHy nepestik
MEX 3aCTOCYBaHHS 3000B’S3aJIbHOIO CTATYTy HE € BUYEPITHUM.

3. OCOBJUBOCTI KOJI3IMHOI'O PET'YJIIOBAHHS
JOT'OBIPHUX 30BbOB’AA3AHb Y MI’KHAPOJIHOMY INIPUBATHOMY
ITPABI

VY MDKHapOHINA MPaKTHUIIl MPABOBOTO PETYJIOBAHHS JOTOBIPHUX BIJHOCHH
32 Yy4acTIO 1HO3EMHOT'O €JIEeMEHTY MPUUHATUM € MPABUIIO, 32 SKUM 3aKOHOJABEIlh
HAJIa€ TIPaBO CTOPOHAM CAMOCTIMHO OOMpaTH MPaBOMOPSIOK, SIKUW PEryoBaTUME
1l BimHOCHMHU. OjHaK Takud BHOIp MOke OyTH OOMEXKEHHH IMIEepaTUBHUMU
HOPMAaMH, 0 MICTSTHCS Y BIJIMOBIIHUX 3aKOHOJABCTBAaX KpaiH CBITY (HaNpHUKIIAT
cT. 43 3akony Ykpainu «IIpo Mi>kHapoaHe npuBaTHE MpaBoy). OHaK KOJIU CTOPOHU
JIOTOBOPY HE oOpaiu 1€ TpaBo, IS PO3B’sI3aHHSA MUTAaHHS MIOJ0 BHOOpY
KOMIIETEHTHOTO TIPABOMOPSIKY BapTO 3aCTOCOBYBATH MPABO Ti€i JepiKaBH, ska Mae
HaWTICHIIINH 3B’ 30K 3 UM J1oroBopoM. CT. 44 3akony Ykpainu «IIpo Mi>kHapoHe
MPUBATHE MPABO» MICTUTH KOJI31iH1 MPUB’A3KM JJIs1 PI3HOBUIIB TOTOBOPIB (4. 1 1.
1 cr. 23 3akony VYkpainu «lIpo MiXHapogHe NpUBAaTHE MPaBO»), MIOJAO SKHUX
BU3HAYCHHS KpaiHW, SKa HAWTICHIMIMKA 3B’S30K 13 JIOTOBOPOM, 3/IIHCHIOETHCS
3aJIe’KHO BiJ PI3HOBHAY AOToBOpy. B iHImMII cmoci®, MOpIBHSIHO 13 3arajibHUM
MPaBUJIOM JIOKTPUHHU BIJAMOBIIHOTO BHKOHAHHS, BUPINIYETHCS TUTaHHS BHOOPY
npaBa, IO 3aCTOCOBYETHCS 1O JOTOBOPIB: — IIOAO HEPYXOMOIro MaiiHa —
3aCTOCOBYETHCS MPABO TI€i JAEPKABU, Y SIKIM 3HAXOAMTHCS 1€ MAlHO, a SIKIIO 1€
MaiHO MIJJISITAaE peecTpallii, — IpaBo JEp>KaBH, JI€ 3/1MCHEHA peecTparlis; — MO0
CHUIBHOI MIsUTBHOCTI 200 BUKOHAHHS POOIT — MPaBO JAEPKaBU, Y SKIH 1151 JISUTBHICTh
3IIACHIOETBCS a00 CTBOPIOIOTHCS MepeadaueHi JOTOBOPOM pe3ylbTaTH;. — B)
YVKJIQJICHUX Ha ayKI[iOHI, 32 KOHKypCOM a0o0 Ha Oip>Ki 3aCTOCOBYIOTHCSI MPABOBI
HOPMH JIEP’KAaBHU, B KM 3/11MCHIOETHCS AyKI[IOH, KOHKYpC a00 3HAaXO0JIUThCs OipKa.
B Vkpaini npyuHIMI HAUTICHIIIOTO 3B’ SI3KY HE 3aCTOCOBYETHCSI CTOCOBHO JIOTOBOPIB
cnoxkuBaHHs (cT. 45 3akony Ykpaiam «I[Ipo mikHaApogHe mpuBaTHE MPaBO») Ta



3aCHOBHHIILKOTO JOTOBOPY FOPHUIAUYHOT 0COOH 3 1HO3EMHOIO y4acTio (CT. 46 3akoHy
VYkpainu «IIpo MibkHapOIHE MpUBATHE TIPABO»).

4. OCOBbJUBOCTI 30BHINIHBOEKOHOMIYHHUX J1OT'OBOPIB.
JAOI'OBIP MI’KHAPOAHOI KYHIBJII-ITPOJAXKY TOBAPIB

[IpaBoBe peryntoBaHHS BIJHOCHH IO BUHHMKAIOTh YHACHIJIOK YKJIaJICHHS
JIOTOBOPIB KYIMIiBJIl - MPOJaXy TOBapiB, JOCUTH YCKIAJHEHE Yepe3 Te, IO B MpaBi
pI3HUX Jep>KaB ICHYIOTb HOPMAaTHMBHO-TIPAaBOBI BU3HAYCHHS SAKi CYTTEBO
BIZPI3HAIOTHCA 3a 3MicTOM. HayKoBIi Ta MpakTUKH, BUXOASYM 3 BHYTPIIIHHOTO
3aKOHO/IABCTBA JEp)KaB, BUAUIAIOTH HACTYMHI OCOOJIMBOCTI, IO BaXKIHBI I
KaTeropii JOroBOpIB: 76 — MOTOBIp MIKHAPOAHOI KYHIBII-MIPOJAXy TOBapiB — L€
yroja cy0’€KTIB MDKHApOJHOTO MPUBATHOIO IIpaBa, IO CHOPSIMOBAaHAa Ha
BCTAHOBJICHHS, 3MIHY Ta MPUIIMHEHHS MpaB Ta 000B’A3KIB y cdepi MIKHAPOIHOT
KYIIBIII-[IPOJIaXKy TOBapiB; — KOMEPLIMHUMN XapakTep Jii cy0’ €KTiB MI>KHAPOJHOTO
IIPUBATHOTO TpaBa y cepl MIKHAPOIHOI KYMIBII-IPOAAXY TOBapiB; — KOMEPLIHHI
MIIPUEMCTBA Cy0’€KTIB JIOTOBIPHUX BIIHOCUH 13 MIKHAPOJHOI KYMIBIi-TIPOJAKY
TOBapiB HA MOMEHT YKJIa/IEHHS JOIOBOPY 3HAXOSATHCS B PI3HUX JeprKaBax.

[IpaBoBa permaMeHTallisi BiTHOCHH, 1[0 BUHUKAIOTh CTOCOBHO YKJIaJICHHS,
3MIHM Ta pO3IpBaHHS Ii€l KaTeropii JIOroBOPIB 3A€OUIBIIOTO0 BIJOYBAETHCS B
MIKHapOJIHO-IpaBOBHUX akTax. HaliBaxxmusimmmu cepen Hux € «Konsenuis OOH
PO AOTOBOPY MIKHAPOJIHOI KYMiBII-IpoJaxy ToBapiB»33, npuiinara B 1980 p. y
Bigni ta «KonBenuis OOH mnpo Mo30BHY [OaBHICTh Y MIKHAPOJHIA KyIIBIII-
npoaaxy ToBapiB»34, npuitHaTa B 1974 p. y Hero-Hopky. YkpaiHa € yuacHumnero
nux Konseniit. Binencobka xonBeniis OOH Big 1980 p. cTaHOBUTH CYKYITHICTB
MDKXHApOJHO-TIPAaBOBUX HOPM, TOJIOBHOIO METOI0 SIKUX € CTBOPEHHS €JUHOIO
MPaBOBOTO PEXHUMY YTOJ MDKHApOJHOI KYIIBII-MPOoAaXy ToBapiB. Bona wmae
yHIBEpCAJbHUI XapakTep, TOMY WLIO BOHA OXOIUIIO€ MPUHLMINA W IHCTUTYTH,
BJIACTUBI PI3HUM TMPABOBUX CUCTEMaM, a TAKOXK MPUHIUIN PIBHOCTI W B3a€MHOT
Buroau. Jloropopamu MIKHApOAHOI KYIIIBII-NIPOJAXKY TOBapiB 3TIHO 3a IEIO
KoHBeHIII€EI0 € <«JIOTOBOPU KYMIBII-MPOJAXKY, SKI YKJIaJal0Th KOHTPareHTH,
KOMEpLIHHI NIAIPUEMCTBA SIKUX MepeOyBaloTh y pI3HUX AepkaBax». Jo Toro x
KoHBeHIIiI BCTaHOBIIOE, W10, SIKIIO JepXkaBa Mae€ KiUIbKa KOMEpLIMHHUX
HiAMPUEMCTB, TO TMONOXKEHHS KOHBEHIIT 3aCTOCOBYIOTHCS [0 KOMEPIIHHOTO
HIIIPUEMCTBA, 3 SKUM JIOTOBIp Ma€ HaWTiCHIINN 3B’ 430K. [lonoxxennss KonBenirii
000B’13K0OBI1 11 (PI3UUHMX 1 FOPUIUYHUX 0C10, 110 MepeOyBarOTh 1] FOPUCIUKITIEIO
nepkaBu-ydacHuka KOHBEHINT, TIIBKM SIKIIO 1HINA 31 CTOPIH 3a YKJIaJCHUM
JIOTOBOPOM MIDKHAPOHOT KYMIBII-MIPOJIAXKy TaKOXK TepeOyBae i FOPUCIUKITIEIO
Konsenii.

Hopmu KonBeHilii MaroTh TakOX AUCTIO3UTUBHUN XapaKTep, 30KpeMa Taki: —
CTOPOHHM MOXKYTh BHKJIIOUUTH 3aCTOCYBaHHS MOJOKeHb KOHBEHIII MOBHICTIO 200
BiAcTynaru Big HUX (cT. 6 KonBeHmii). — aepxkaBa MijJg 4ac NpHUEIHAHHS 0
KonBen1ii Moxke 3poOUTH 3aCTEpEKEHHSI CTOCOBHO TOTO, IO JAJIi HbOTO HE Oyge
IOpUANYHO 000B’s13K0BOI abo 4. Il «Ykmaganus goroBopy», a6o u. Il «Kymismns-



npoAaxk ToBapiB» (Tak, npueanytoduch 10 Konsenuii y 1989 p. YPCP 3pobuna
3asBY IIPO 00OB’SI3KOBICTh MTUCHMOBOT (hOPMHU JIJIS ITIE€T KaTeropii JOroBOPiB)

[HIITMM MDDKHApOIHUM JIOKYMEHTOM Y c(hepi MIKHAPOIHOI KYMIBIIPOAAXKY €
Heto-Hopkebka Konpenmnis OOH 1po 1030BHY JaBHICTh y MiXKHAPOJIHIN KyMiBIIi-
npojaxi ToBapiB Bix 1974 p. YV 1980 p. 0yB npuiinstuii [Ipotokon mpo 3miHy ii
MOJIOKEHb 13 METOIO0 TMPUBEACHHSA 1X Y BIAMOBIJIHICTH 13 HOpMaMu BineHcbKol
KOHBEHIII1 PO MI>KHAPOIHY KYMIBJIIO-IIPOJIaXK TOBAPIB. 3T1JTHO 3 MOJIOKEHHSIMH ITI€T
KonBeH1ii, CTpOK MMO30BHOI [aBHOCTI TIyMAauuThCA SK TEpioA Yacy, MiCs
3aKIHYEHHS SKOT'0 BUMOTH MOKYIIIISI Ta TIPOJABIIS OJHH JI0 OJHOTO, III0 BCTAHOBIICHI
3 JIOTOBOPOM MIXHApOJHOT KYMIBIi-TIPOAaXXy TOBapiB ab0 TMOB’sA3aHl 3 MOro
MOPYIIEHHSM, MPUNHHEHHAM a00 HEIINCHICTIO, HE MOXYTb OYyTH 3a/I0BOJICHI.
KoHBeHI11s1 BCTAaHOBJIIOE €IMHUI CTPOK MO30BHOT 1aBHOCTI — 4 POKHU.

[TutanHs mpaBOBOI perjiaMeHTalli BIIHOCHH, 110 BUHUKAIOTH 13 JOTOBOPIB
MDKHApOJIHOT KYIMIBI - TPOJIaXy TOBApiB, BUPINIYIOTbCS TaKOX B 1HIIMX
MDKHapoaHux pgoroBopax(Hanpukian Kousenmisix YHIJIPYA 1988 p. «lIpo
MDKHapoaHui (inancosuil mizunry, Konuseniis YHIJIPYA «IIpo mixHapoaHuit
dakTopuHr». YKpaiHa TakoX NMpUHMae ydacTb Yy IMX KOHBEHIISX. MiKHApOIHI
3BUYai BUKOHYIOTh BaXJIMBY (PYHKI[I}0 B MI>)KHAPOJIHIM TOPTiBJIl Ta TOPrOBEIHHOMY
MOPEIUIaBCTBl. 3MICT BEIMKOI  KUIBKOCTI  30BHINIHBOTOPTOBEJIBHUX  YTOJI
BU3HAYAETHCS MIKHAPOJHUMHU TOProBEIbHUMHU 3BUYasiMu. Hampukian, mig dac
MOPCBHKOTO TEPEBE3CHHSI BAHTAXIB IIUPOKE PO3MOBCIOKEHHS OTpUMAaiM 3BHUYAl
TOPTOBOTO TOPTY, SKI 3aCTOCOBYIOTBCSA Y pa3l HaBaHTAXCHHS Ta PO3BAHTAKCHHS
cyneH. Ha ToproBenbHi 3BU4al MOCUIAETHCS M 30BHIIIHBOTOPTOBENbHUN apOITpax
y TPOIIECi PO3TISAY TOCTIOAPCHKUX CIOPIB.

VY OuIbLIOCTI KpaiH CBITY 3BUYail (30KpeMa MIKHAPOJIHUW TOPTOBEJIbHUI
3BHYail) BAKOPUCTOBYETHCS SIK HOPMA, 110 TOTIOBHIOE 3aKOH.

Bignosigno 1o cr. 38 Craryry Mixknapoanoro Cyay OOH, mixknapoaHuit
3BMYAM € JO0Ka30M 3arajibHOi TMPaKTHKW, BH3HAHOI SK TMpaBoBa HopMa3o.
Mixuapo/Hi 3Bu4ai (MD>KHAPO/IHI TOPTOBEIbHI 3BUYAl) MOKYTh MaTH IIPABOBUH Ta
He MpaBoBUi xapakTep (y3BudacHHs). [[paBoBuil XxapakTep BOHU MatOTh y pasi, KOJIU
BOHU CAHKI[IOHOBaHI BIAMOBIIHUM KOMIIETEHTHUM OpraHoM jepxaBu. Jlms
3aCTOCYBaHHs 3BUYAl0 HEOOXiJHE BUKOHAHHS JBOX OCHOBHHUX YMOB: IO-TIEpIIIE,
HASIBHICTB BOJII CTOPIH, 110 03Ha4Ya€ 00OB’SI3KOBICTh 3BUYAIO Y pasi, KOJIU CTOPOHU
BKJIFOUMJIM MOTO B TEKCT JOTOBOPY 3a MPHUHIIMIIOM aBTOHOMIi BOJI; TO-ApyTe,
BUKOPUCTaHHS 3BUYAIO MPABO3aCTOCOBHUMHU OpPraHAMM HE3aJIeKHO B1J] BOJI CTOPIH
y BUNAJAKY, KOJM HOT0 BH3HAIOTH K MpaBoBYy HopMmy. Lle mpaBmio moxe Oytu
BCTAHOBJICHUM 3arajJbHUMH HOpMaMH 3aKOHOJABCTBA JepkaBu ab0 CyIOBOIO
MIPAKTHUKOIO.

CKnamHICTh BUKOPHCTAaHHS MDKHApOJHUX TOPTrOBEIBHUX 3BHUYAIB Ta
y3BHYAa€Hb Yy TIEBHHUX IMPaBOBITHOCHMHAX 3yMOBJICHA THUM, III0 BOHU HE 3aBXKIU
30IratoThCsl 32 3MICTOM y 3aKOHOJIABCTBAaX PI3HUX JEpkKaB. [3 METOI MomoIaHHsS
BUHUKAIOUUX Y 3B’SI3KY 13 UM MPOoOJIeM, 3A1HCHIOETCS y3araJlbHeHHs MOA10HUX
npaBwi, ixHsA kiacudikamis 1 TaymadeHHs. OcoOmuBy (yHKIIIO B po3poOin
CTaHJAPTIB, AUIOBUX 3BUYAIB M 1HIIMX YHI(pIKOBAaHUX MPABUJ B Taly31 30BHIMIHBOI
TOPTiBJIl BUKOHY€E AISUIbHICTh MIKHAPOJHUX Oprasizailiii, Takux sk MikHapoaHa



toproBenpHa manata (MTII), €spomneiicbka exkonomiuna komiciss OOH, Kowicis
OOH mno mnpaBy mixkHaponaHoi Toprieii (FOHCITPAJI), MixkuapoaHuii 1HCTUTYT
yHi(ikamii npuBatHoro mnpasa (YHIJIPYA), MixnapoaHa Mopckka oprasizarfis
(MMO). Cepen HaWBaXIMBIIIUX aKTIB, NPUUHATUX UUMU MIDKHAPOJIHUMHU
OpraHizallisiMd B Taly3l peryJfoBaHHS 30BHIIIHbOTOPTOBEIBHUX BIJIHOCHH, BApTO
BuauMTH [IpUHIMOKM MDKHApOAHUX KoMepuliHuX jgoroopiB  (IIpuniunu
YHUJIPYA), po3pobieni MiKHApOJHUM I1HCTUTYTOM VHi(ikalii MpUBATHOTO
npaa B 1994 p.

BUCHOBKHU 3 TEMH
Takum 9MHOM, MPABOYWH 3 IHO3EMHHM €JIEMEHTOM KOXXHA BU3HAYUTH K il
ocobu, copsiMoBaHI HaOyTTs, 3MiHy a0O MPUNMHEHHS MpaB Ta OOOB’S3KIB,
YCKJIaJHEH] MPHU 1IbOMY HAaSBHICTIO 1HO3EMHOT'O €lieMeHTa (CyO’€KT IMpaBOYHHY,
1oro 00’eKT a0 IOpUIUYHUN (aKT, 10 CTaB I1JICTABOIO JIJIsi HOTO BUHUKHEHHS).

METOJIUYHI IOPAJIU 11010 NIATOTOBKHU JAHOI TEMU
[Tpu miAroTOBII 10 CeMiHAPCHKUX Ta MPAKTHYHUX 3aHITh 37100yBayl BUIIO1
OCBITH TTOBHHHI 3BEpHYTH yBary Ha BUBYEHHS KJIIFOYOBHUX MOHITH TEMH, TAaKUX SIK:
MPaBOYMHHA 3 IHO3EMHHUM €JIEMEHTOM, TPaBO, IO 3aCTOCOBYETHCS 10 3MICTY
MpaBoOYMHY (3000B’A3aJIbHUM CTATyT), MpaBO, II0 3aCTOCOBYEThCA 10 (opMu
MIPaBOYMHY.

3anuTaHHA TAa 3aBJAaHHS VISl CAMOCTIIHOTO KOHTPOJIIO

1o Take mpaBoYUH?

Chopmymroiite Bu3HaUeHHS AeDiHIIIT «TPAaBOYUH 3 IHO3EMHUM €IIEMEHTOM).
[Ilo Take 3000B’sI3aJIbHUM CTATYT?

Ha3zBiTh K0:1131iTHI IPUB’A3KH, 1110 3aCTOCOBYIOTHCS J10 3MICTY IIPAaBOUYHHY.
Ha3BiThk KOM131iHI NpUB’A3KH, IO 3aCTOCOBYIOTHCS 10 (POPMH NMPABOUYUHY.

o0 E
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BCTYII

HInro6HO-CiMEiHI BIAHOCMHM - II€ KOMIUIEKC CKJIQJHUX CYCHUIbHHUX
B3a€MO3B'A3KIB, 5Kl 3 OJJHIET CTOPOHU 3aCHOBAHI1 Ha CIOPIAHEHH] a00 CIIPSIMOBaHI Ha
CTBOPEHHSI TaKOTO CIIOpPITHEHHS, 3 IHIIOI CTOPOHM, BOHHU HOCSTH MaWHOBHIA
xapakrep. Jlo ocTaHHBOrOo uacy il CIMEMHOro IpaBa XapakTepHuUM Oyia
CTaOUIbHICTh 1 KOHCEPBATU3M MPABOBOIO peryiitoBaHHA. PedopMyBaHHS MpaBOBUX
aKTiB, IO PETYIIOIOTh CIMEWHI BIJIHOCMHU B OUIBIIOCTI PO3BUHYTUX JI€piKaB,
BiIOyJIOCST B TEpioJl MICsl APYroi CBITOBOI BiMHH. Tak, ofepkKaB 3aKpiIICHHS
OPUHIIMI PIBHOCTI TMpaB TMOJPYXAOKS, BHECEHI CYTTE€BI 3MIHM B MalHOBI
B3a€MOBIJJHOCHHH, CIIpOILIEHa NpoLeAypa pPO3JIyuyeHHs, 3HAYHO MOJIMIIEHO
MMOJIOKEHHS ITO3aIUTIO0HNUX JITEMN.

Hopmu ciMeliHOrO mpaBa 3HaYyHO BapilOIOThCSA BiA KpaiHW 10 Kpainu. Lle
MOB'SI3aHO AK 3 PO3XO/DKCHHSIMH B MPABOBHX CHCTEMax, TaK 1 3 OCOOJMBOCTSIMU
pENIriiHUX BYEHb, HALIOHAIBHUX Tpaaulii. Y OyJp-IKOMY BHUMNAAKy TakKl
PO3XO/KEHHST HEMHHYYe TMOpPOKYIOTh TpPHW BHUHUKHEHHI TPaBOBITHOCHH 3
1HO3€MHUM €JIEMEHTOM 3HAauHy KUIBKICTh KOJI31IMHUX MHUTaHb, PO3B'SI3yBaHHUX 3a
JIOTIOMOTOI0 HOPM MI>KHApOTHOTO MPUBATHOTO TIpaBa.

1. KOJII3IMHE PETYJJIOBAHHS YKJIAJIAHHS TA PO3IPBAHHSI
HIJTIOBY B MIZKHAPOJHOMY TIPUBATHOMY IIPABI

Vinaoanus wnody na mepumopii Yxpainu. BignosigHo 1o cr. 56 3akoHy
VYkpainu «IIpo Mi>kHapoiHE MpUBaTHE TPaBoy GopMaabHi yMOBH ((popma i TOpsI0K
yKJIagaHHs nuiro0y) B YKpaiHi MK TPOMaJsSHUHOM YKpaiHM Ta 1HO3emIleM abo
0co00r0 0€3 TpoOMaJsSHCTBA, a TaKOX MIDK 1HO3eMIsIMH abo ocobamu 0e3
IpOMaJITHCTBA BU3HAYAIOThCs IIpaBoM Ykpainu. [Lloo MarepianbHUX BUMOT, TO CT.
55 1poro 3aKoHy 3aKpIILIIOE, 1110 MPABO Ha MUTK00 BU3HAYAETHCS OCOOMCTUM 3aKOHOM
KOXKHOT 3 0C10, sIK1 TI0JIajI 3asiBY TIPO YKJIagaHHs nutro0y. B pasi ykinaganus nuioly B
VYkpaini 3actocoBytoThcs BUuMoru CK Ykpainu o0 mijictaB HOro He1iMCHOCTI.

Vinaoanus wnoby 3a xopoorom. 1IuTaHHS MpPO BU3HAHHS TaKUX ILITIOOIB B
VYkpaiHi 3aJIeXKHUTh BiJT Iep>KaBHOI HAJISKHOCTI 0Ci0, sIKi yKIanaroTh nuto0. [Hmo6 mix
rpoMajssHaMH YKpaiHu, NUTI00 MK TPOMAJSTHHHOM YKpaiHU Ta 1HO3EeMIIeM, IUTI00
MK TPOMAISTHHHOM YKpaiHu Ta 0co00r0 0€3 TpoMaIsHCTBa, IO YKJIAJICHUN 3a
MeXaMu YKpaiHu BIAMOBIAHO JI0 MTpaBa 1HO3eMHO1 IepKaBH, € NINCHUM B YKpaiHi 3a
YMOBH JOJIEP>)KaHHS CTOCOBHO rpoMajsiHuHa Ykpainu Bumor CK VYikpainu mozno
mijacTaB HemicHocTi mutody (4. 1 ct. 58 3akony «lIpo mixkHapomHe mpuBaTHE



IpaBo»).

[Ir00 Mk 1HO3EMIISIMH, ITUTFO0 MIXK 1HO3EMIIEM Ta 0CO00I0 O€3 TPOMaJISTHCTRA,
UTI00 MK oco6amMu 0e3 TpoMaIsTHCTBA, 110 YKJIAJeH1 BIIMOBITHO 0 MpaBa iHO3eMHOL
JiepKaBu, € JIUCHUMH B YKpaiHi (4. 2 cT. 58 1mporo 3akoHy), TOOTO Taki HUTIOOU
BU3HAIOTHCS B YKpaiHi 1 3a JopMaIbHUMH, 1 32 MaTepiaIbHUMH YMOBAMH B1JIITOBITHO
JI0 IIpaBa JIeprKaBH Miclid yKIagaHHs o0y (mpus'saska lex loci celebrationis). [lana
IpUB'SI3Ka TPAIUIIHHO BUKOPUCTOBYETHCA Y IIUTFOOHO-CIMEHHIX BiTHOCHHAX, MPOTE
HaliyacTime BOHA perymoe came (opManbHi yMOBH yKiIamaHHsS numoOy. [lo
MatepiabHAX BUMOT 3 METOIO 3ar00iraHHs BUHUKHCHHIO «KYJIbTaI0UHMX BITHOCHH
3aCTOCOBYETHCSI KyMYJISSTHBHA TIPHUB'SA3Ka — TIpaBa JepiKaBU MICHS YKIATaHHS
o0y (mpuB'sizka lex loci celebrationis) Ta oco6ucToro 3akoHy K0HOT 3 0Ci0, sKi
yknanatoth nutio6 (lexpersonalis). Tak, BiamosigHo 10 3akoHy Yropiuau po MITIT
BUMOTM JI0 UHUIIOOY PETYJIIOIOThCA CHUIBHUM OCOOMCTUM 3aKOHOM 0cCi0, W10
YKJIaAaloTh mUT00. Ko ocoOMCTI 3aKOHM ITMX OCIO € pI3HMMH, TO HITH0O Oyne
JUMCHUM JIUIIIE Y pa3i 0AEpKaHHS yMOB JIIMCHOCTI HUTIO0Y 32 0COOMCTUMU 3aKOHAMU
000X CTOpIH.

Yknaoanna winioby 6 KOHCYNbCObKIU YcmaHnogi abo OunIoMamuyHoOM)
npedocmasnuymei. Taki NUTIOOM OJepKald Ha3BYy «KOHCYJIBCHKI —IILTIOOW».
MOo>KUBICTh YKJIaIaHHS KOHCYJBCHKUX IUTIO0IB BUHUKAE TO/Il, SIKIIO OOMIBI 0cOOU
MaloTh HalllOHATbHY HAJIEKHICTh JIEP’KaBH, 110 MMPU3HAYMIIA [TOCIa YU KOHCYJIA.

BignosigHo 10 cT. 57 3a3HaY€HOro 3akoHy HUTH00 MUK IpOMasiHaMu Y KpaiHu,
SKIIO0 X04a O OJAMH 3 HUX TPOKMBAE 33 MEXaMH YKpaiHW, MOXKE YKJIAJATHCS B
KOHCYJIbCbKIA yCTaHOBI a00 JUITIOMAaTUYHOMY MPEICTABHUIITBI YKpaiHW 3riHO 3
npaBoM Ykpainu. Taki nuirodu 6e33anepeyHo BUSHAIOTHCS B Y KpaiHI.

VYxnaaenHss numo0y MDK 1HO3EMISIMH B KOHCYJIBCBKIM yCTaHOB1 a0bo
JUIIOMAaTUYHOMY TPEICTaBHUIITBI BIAMOBIAHUX J€pkKaB B YKpPAiHI PErylrO€ThCS
MIPaBOM JIepKaBH, 1110 aKPEAUTYE. Y MOBOIO BUSHAHHS TAKUX KOHCYJIbCHKUX MUTIO0IB
Moke OyTh B3aeMHICTh (B VYKpaiHi BHU3HABaTUMYThCS MUTIOOM, YKIAJCHI Y
KOHCYJIbCBKMX ~yCTAHOBAaX THX JIep)KaB, SKI BU3HAIOTh NIUIIOOM, YKIIAJACHI
KOHCYJILCTBAMH YKpaiHu y 1ux Jepxasax). L1 muTaHHs BUPILIYIOTHCS, SIK TIPABUIIO,
KOHCYJIbCBKMMH YTOJaMH MDK JiepKaBaMH. [HOJMI KOHCYJbChKI KOHBEHIII MICTSATh
3aCTEpPEkKEHHS PO T€, M0 KOHCYJ Ma€ MPaBo 3/11MCHIOBATHA PEECTPAIIiio0 MIUTI00IB 32
MpaBOM JIEpXKaBU, IO AKPEAUTYE, SKIIO I1I€ HE CYNEPEUUTh 3aKOHAM JIepKaBU
nepeOyBaHHs, Yd PO Te, IO KOHCYJ 3MIMCHIOE peecTpaliito IUI00IB, SKIIO BiH
YIIOBHOBXCHHI Ha 11€ CBOEIO JIEPKABOIO Ta 32 YMOBH JOJCpKaHHS 3aKOHO/IaBCTBA
nepkaBu nepeOyBaHHs. OOOB'S3KOBUM € TOBIJIOMJICHHSI MICIIEBUX OpPTraHiB PO
peecTpaliio MU0y KOHCYJIOM, SKIIO IIbOTO BUMAaratoTh MiCII€B1 3aKOHH.

Bzaraini y cdepi Komi3iMHOTO perytoBaHHS CIMEMHHMX BiJHOCHH TOJOBHHUM 1
HaWOLTBIII IOIMPEHUM € PUHIMI ocoducToro 3akony (lexpersonalis). Yci HanOibI
BaXUIMB1 MUTAHHS PErYIIOBaHHS CIMEHHUX BIJHOCHH BUPIIIYIOTHCS 332 OCOOUCTUM
3aKOHOM YYaCHHUKIB IIMX BIHOCHH, IO 3YMOBIIIOE€THCS TICHUM 3B'SI3KOM CIMEHHHMX
BIIHOCWH, TIO-TIepIIe, 3 OCOOMUCTUM CTaTycoOM JIIOAWHHU, oOcsarom i
paBOCYy0'€KTHOCTI, 1, TO-APYTe, 3 COIIOKYJIBTYPHOIO Tpaauiliero'. ToMy IIKOM
BUTIPABIIAaHUM € BIJICWJIAaHHS JO MPABOBOI CHUCTEMH, JO SKOI HAJIEKATh yIaCHUKHU
cimeitHux BimHOCHH. Crienudika M>XHapOJHOTO IPUBATHOIPABOBOTO PETYIIOBAHHS



HoJIsATae y HEOOX1THOCTI B OUIBIIOCTI BUMIAIKIB BCTAHOBJICHHSI CIIIBHOTO OCOOUCTOTO
3aKOHY MOJAPY#OKs. Tak, BIIHIOBILAHO 10 3akoHY Ykpainu «IIpo MikHapoaHe IpUBaTHE
npaBoy (ctatTi 60, 63) IpPaBOB1 HACTIAKHU IUTIO0Y, BKIIFOYAIOYH MPUITUHEHHS [LTI00Y
Ta MPaBOBl HACTIJKM TaKOTO NPUIIMHEHHS, BU3HAYAIOTBCS CHUILHUM OCOOHCTUM
3aKOHOM TOJIPYKAKS, a 32 WOr0 BIJCYTHOCTI — IPaBOM JIEP>KaBHU, B SAKIM MOAPYXOKS
MaJio OCTaHHE CIUIbHE MICIIe IPOKUBAHHS, 32 YMOBH, 10 X04a O OJIUH 3 MOAPYACKS
BCE I Ma€ MICIIe MPOXKUBAHHS Y 1IH JIeprKaBi, a 3a BIJICYTHOCTI TaKOTO — IIPABOM, 3
SIKUM OOMTBA 3 TIOJPYOKS MAIOTh HAWOUTBII TICHHUM 3B'SI30K 1HIITMM YHHOM.

[Toapy>xxks, sIke HE Ma€e CHIJIBHOTO OCOOMCTOTO 3aKOHY, MOKE 00paTH Mpaso,
110 3aCTOCOBYBAaTHUMETbHCSA /10 MPABOBUX HACIIIKIB HLTIO0Y, SKIIO MOIPYXOKS HE Ma€e
CHUIBHOTO MiCl TPOXKHUBAHHSI a00 SKI0 OCOOMCTHUN 3aKOH >KOJHOTO 3 HUX HE
301raeThCsl 3 MPAaBOM JEPKABU iXHBOIO CIUIBHOTO MICUs MpokuBaHHSA. OJHAK Y
bOMY pa3l aBTOHOMIsl BOJII € OOMEXKEHOI0, OCKUIbKM ICHYy€ BHOIp JUIIE MIXK
OCOOMCTUMHU 3aKOHAMU KOXXHOTO 3 TOJpYyxXxksi. Bubip mnpaBa, 3aiiiCHEHHI
HNOJIPYXOKAM, Mae OyTH 3adiKCOBaHO y MUCHMOBINA GopMi ab0 SBHO BUIUIMBATH 3
YMOB HITIOOHOTO J0roBopy. B pasi yknanenHs yroau npo BuOip mpaBa B YKpaiHi
HeoOX1THUM € 1"1 HoTapiaibHe MOCB1IYEHHS (CT. 62 1IbOT0 3aKOHY).

KnacuunuM npukiagoM KOMOIHOBAHOIO MiIXOLY A0 BU3HAYEHHS CIIUIBHOTO
0COOMCTOTO 3aKOHY HOJPYAOKS € Tak 3BaHa «uikaia Keremus», ssky Oyio 3aKkpimuieHo
y Berynnomy 3akoni 1o LusinbHoro ynoxenns Himeuunnu. s mikana nepenbavae
HACTYNHI TPHUB'SA3KM y TakKii MOCIIJOBHOCTI: 3aKOH CHUIBHOTO T'POMAaJSIHCTBA
NOJAPYXKA, y pa3l MOro BIICYTHOCTI — 3aKOH OCTAHHBOTO CIILIBHOTO
IPOMAJITHCTBA, SIKIIO OJIMH 13 MOJAPYAOKS 30€epir HOro; 3a Moro BIACYTHOCTI — 3aKOH
3BUYAMHOrO CHUIBHOTO MICUS MPOKUBAHHS MOJAPYXKS HAa JTaHUW MOMEHT; y pasil
BIZICYTHOCTI CHUIBHOTO MICISI TTPOKUBAHHA — 3aKOH OCTAHHBOTO CHUIBHOTO MIiCIs
MPOKMBAHHS, SIKIO OJIMH 13 TOJAPYKA 1 3apa3 TaM MPOKUBAE; 33 BIICYTHOCTI BCIX
X YMOB — 3aKOH JIEP’KaBH, 3 KO BIJIHOCHHU MarOTh HAHO1IBIN TICHUH 3B'S30K.
Taka cuctema 3a0e3neuye MOXKIIUBICTh JIJIsi THYYKOTO ¥ €(peKTUBHOTO PO3B'S3aHHS
KOJNIBIMHUX TMpoOJieM 3 ypaxXyBaHHSIM IIUPOKOTO KOJa MOXIIMBHUX (DaKTUUHUX
00CTaBHH 1 MOXIIMBOCTI 00paHHs MpuB'sa30K'. [lomiOHMI miaXia 040 BU3HAYCHHS
CHJIBHOTO OCOOMCTOTO 3aKOHY MOJPYXKs 3aKpiruieHo 1 y Mincbkiit kouseniii CHJJ
PO TMpPaBOBY JIOMIOMOTY Ta TIPAaBOBI BIAHOCHHU y UUBUIBHHUX, CIMEHHHX Ta
KpHUMIHAJIBHUX cripaBax Bix 22 ciuag 1993 p. (ct1. 30).

Oxkpemoro poOIeMor0 y cdepi perynroBaHHs MUTHOOHO-CIMEHHHUX BITHOCHUH €
BU3HAHHS PO3IpBaHHA 1LIO0Y (pO3JIydeHHs ), 10 Majo Mmicue 3a kopaoHoM. Lle
BU3HAHHS MOJISITa€ y MOIIMPEHHI 3aKOHHOI CHJIM PIIIEHHS 1HO3€MHOTO cydy (uu
1HIIIOTO MPaBO3aCTOCOBHOI'O OpraHy) Ha TEpUTOPit0 YKpainu. Take BUZHAHHS MOXKE
3MIACHIOBATUCA Y JABOX (popMax: a00 y BUIIS/I BU3HAHHS 1HO3EMHOIO CYAOBOTO
pILIEHHS PO PO3JIyYEHHS CYAOM YKpaiHu, a00 HUISIXOM Jeraii3alii TOKyMeHTa Mpo
pO3Ny4YeHHsI, BUJAHOTO 3a KOopaoHOM. [Ipo 1me peranbHille HTUMEThCA Yy TeMi
MPUCBAYCHOMY THUTAHHSIM BU3HAHHS 1 BUKOHAHHS PIIIEHh 1HO3EMHUX CYIIB Ta
Jeraiizailli JOKyMEHTIB, BUAAHUX 32 KOPJIOHOM.

MixxHapoIHO-TIPaBOBE PETYIIOBAHHS UTFOOHO-CIMEHHHX BIJHOCHH Ma€ Ha METI
yHi(iKaIlil0 MpaBOBOTO PErytoBaHHs y AaHii cdepi. 10 OCHOBHMX MIXXHAapOIHUX
JOToBOPIB ciif BimHecTH KOHBEHIIIIO PO CTATHEHHS 32 KOPAOHOM aniMeHTiB 1956



p., KoHBeHI1ito rmpo 3rofy Ha oipy>KeHHsl, IUTFOOHUH BIK 1 peecTpaiiito nuioly 1962 p.,
KonBeHI1if0 TIp0 BU3HAHHS PO3JIYYEHb 1 PillIeHb PO OKPEME MPOKUBAHHS TTOAPYHOIKS
1970 p.. KonBeHIiito npo yKIaJeHHA 1 BU3HAHHA AilicHOCTI 1umobiB 1978 p.,
KonBeHI1it0 mpo mpaBo, M0 3aCTOCOBYETHCS IO PEKUMIB BIaCHOCTI IOAPY ks 1978
p., KoHBeHItito mpo 3axucT AiTeld Ta CHIBPOOITHUIITBO Y Taly3l MIDKHAPOIHOTO
ycuHOBJIeHHs 1993 p.

2. MAMHOBI BIZITHOCHUHU NOJAPY XK B MI)KHAPOJJTHOMY
IMPUBATHOMY IIPABI

[ompyxoksa Moxe OyTH CyO'€KTOM MaWHOBHUX BIJHOCHH, Y TOMY YHCII
BIJIHOCMH BJIACHOCTI, SIK Ha 3arajJbHMX IMBUIICTUYHHUX 3acajax, TaKk 1 Ha
cCHeliaJbHUX YMOBAaX, BU3HAYEHUX Hamepea (akToM nepedyBaHHS iX y HUTHOOI.
[TopomkeHHss 1UIIOOOM MaWHOBHUX BIAHOCHUH TMOJPYXKS € 3arajJbHOBU3HAHUM
daktoMm. [Ipu 1bOMy HaWOIIBIT ICTOTHO BUSBJISIOTHCSI OCOOIMBOCTI TUX MAalHOBUX
BIJIHOCUH TOJPYXOKA, Kl CKIAal0Tbcsl MK HUMH (BHYTpiliHI BigHocuHH). Lli
0COOJIMBOCTI BU3HAYAIOTHCS MEPEBAXXHO HOpPMaMH CIMEMHOIO 3aKOHOJIaBCTBA
OKpEMUX JIepXKaB.

[IpaBoBi cucTeMH pI3HHX JIE€pKaB MICTATh CYTTEBI BIJIMIHHOCTI WIOJO
BU3HAYCHHS IPABOBOTO PEKMMY MaiHa MOAPYHOKS. Y MOPIBHSIILHO-IIPABOBOMY
aCIIEeKTI MOYKHA BUAUTMTH TPYU OCHOBHI BUIM PABOBUX PEKUMIB MaiiHa MOJIPYAOKS; a)
PEXHUM PO3AUIBHOCTI MaiiHa («separate property»), KOIH MailHO HAJIEKUTh KOXKHOMY
3 MOAPYHOKs okpeMo. Takult pexxum Oyio BCTaHOBJIEHO B AHIIT 3akoHOM 1882 p. 1
OPUMHATO 1HIIMMHU J€p>KaBaMU 3arajbHOro mpasa; 0) peKMM CIUIBHOCTI MaiiHa
(«community property»), 1o nepeadadae 00'eTHaHHS MaiiHa TOAPYXOKS B €IMHUIN
MaifHOBMH MacWB 1 BCTAHOBJICHHS CIELiaJbHUX MPABWJI IMIOAO HOTO BOJOJIHHS,
KOPUCTYBaHHS Ta po3nopspkeHHs. [Ipy iboMy KOXKHUH 13 TOAPYKKS 30epirae npaBo
BJIACHOCTI Ha JIONUTIOOHE, YCMAaJKOBaHE Ta mojapoBaHe MaiHO. Llel pexum (K i
PEKUM PO3AUIHHOCTI) Ma€ y MPABOBIA KyJIbTypi TIHOOKI TpauIlii, HOro €JIeMEeHTH
MoskHa 3HaiTH y Konekci maps Xammypari, npasi antuaHux €runty 1 ['perii Toro.
Knacuunuii mpaBoBUi peKUM CIIUTEHOCTI PyXOMOTO 1 TPUAOAHOT0 MaitHa TIOIPYKKS
Oyno BctaHoBieHo Dpaniy3pkuMm [luButbHUM KomekcoM 1804 p.; B) pexum
BIZIKJTAZICHOT CHUILHOCTI («deferred community») monsirac B TOMY, IO KOXKHHUHA 3
MOJIPYOKST BU3HAETHCA BIACHUKOM HAJIGKHOTO WOMY MaiHa, SIKUM BiH BOJIOIIE,
KOPHUCTYETHCA 1 PO3MOPSIIPKAETHCA CAaMOCTIHHO. Y pasl K NPUIIMHEHHS HUTI00Y BCE
MalHO MOJPYACOKS PO3MOAUIAETHCA MK HUMH MOPIBHY. Takuil MpaBOBUN peKUM
BcTaHoByieHO Yy Himeuunni, Jlanii, @iunsumali, cnanaii, Hopserii 1 [IBemii.

VYV 3akoni VYkpainm «IIpo MDKHapoJHe TpUBATHE MPABO» MICTUTHCS
crieriagbHa ctarTs (CT. 61), sika 3aKpiIuItOe MPaBUJIO BU3HAYEHHS KOMIIETEHTHOTO
MIPABOTIOPSIIKY JUTSl PETYJTIOBAHHS MAWHOBHUX BIIHOCHH TOJPYAOKS, YCKIQJTHEHHX
1HO3EeMHHMM €JIEMEHTOM. BIIMOBITHO 10 3aKOHY 3a BIJCYTHOCTI BHOOpY MpaBa
MOJIPYKKSIM MaifHOB1 HACTIIKY NIUTI00Y BU3HAYAIOTHCS MPABOM, SKE 3aCTOCOBYETHCS
0 TPaBOBUX HACHAKIB HUTIO0Y (SK yXKe 3a3HAuanocs, MepIIoYeproBo
3aCTOCOBYETHCS MPUB'A3KA JIO0 CHUIBHOTO OCOOMCTOTO 3aKOHY MOIPYXOKA, MOTIM JI0
paBa MICIII OCTAaHHBOTO CITLJIBHOTO MPOKUBAaHHS). TOOTO 3aKOHOM BCTaHOBITIOETHCS



ABTOHOMISI BOJII CTOCOBHO PEryJIIOBaHHS MAaWHOBHUX BIIHOCHH MOAPYX ks, OmHaK y
JTAHOMY BHIAJKy aBTOHOMIS BOJII € OOMEXKEHOI0, OCKUIbKHA IMIIEPATUBHO
BU3HAYAIOTHCS YMOBHU (BIJICYTHICTh CIUIBHOTO OCOOMCTOIO 3aKOHY a00 CITUJIBHOTO
MICISL TIPOXHUBAHHS) 1 BUAM BIIHOCHH, JI0 SIKHX JIOMYCKA€ThCS 3aCTOCYBAaHHS
MIPUHITUITY aBTOHOMIT BOJII (IIpaBOB1 HACHIIKU HUTHOOY (CT. 60), MaitHOBI BITHOCUHU
noJipyxoks (cT. 61), ykinananus nuTro0HOTo A0roBopy (cT. 59). Takox oOMEXEHUM €
KOJIO ITPABOIIOPSIKIB, 3 TOMDK-SIKUX MOYKITMBHM BUOIP — MOJIPYAOKS MOKE 00paTH JIsI
peryJIIOBaHHSI MaHOBHX HACHIJIKIB IITIOO0Y: 1) IpaBo 0COOMCTOrO 3aKOHY OJHOTO 3
NOJIPYAOKsI, ad0 2) mpaBoO JAep:kaBH, B fAKIM OJUH 13 HUX Ma€ 3BUYAlHE Micle
nepedyBaHHs, a00 3) CTOCOBHO HEPYXOMOTO MaifHa, MpaBO JAEP)KaBH, B SIKIHA 1€
MaitHO 3HaxouThCs. BuOpaHe mpaBo NpUNMHSE 3aCTOCOBYBATUCS a00 3MIHIOETHCS 32
3rOJI0K0 CTOPIH Yy pa3i 3MIHM 0COOMCTOr0 3aKOHY 200 3BUYAHOTO MiCLs TepeOyBaHHs
TOTO 3 IOAPYKS, JI0 0OCOOMCTOr0 3aKOHY a00 3BUYAMHOT0 MICIS IepeOyBaHHSI SIKOTO
OyIo npuB'sa3ane oOpane rpaBo. HoBe mpaBo 3acTOCOBYETHCS 710 IPABOBUX BIAHOCHUH
3 MOMEHTY YKJIaJICHHSI IUTI00Y, SKIIO 1HIIIE MTUCEMOBO HE BCTAHOBJICHO MOJIPYACKSIM.
3aKpilIeHHsI y 3aKOHOJABCTBI OOMEXEHOI aBTOHOMII BOJII MOB'SI3aHO HacamImepen 3
HaMaraHHsM 3ano0irTi 00X0 Ty 3aKOHY 1 HOPYIIIEHHIO BHACIIIOK IOTO IIPaB 1 CB000T
OJTHOTO 3 MOJIPYXKs a00 TPETiX 0cCiO.

MaiiHoBI mpaBa TOJPYXOKS MOXYTh DPETYJIOBATUCS SIK HOPMaMHU 3aKOHY
(JleragbHUM pexuM), TaK 1 JOTOBOPOM, YKJIAJEHUM MK HUMHU (JOTOBIPHHUM pEKUM
MaifHa OJIPYXOKs). 3a NUTFOOHUM JJOTOBOPOM (KOHTPAKTOM) MOAPYHKAKIO HATAETHCA
MO>KJIUBICTh YpEryJIlOBaTH MaWHOBI BIJHOCHMHHU Ha CBIM pO3Cyl, y TOMY YHCII U
nepeadauuTi TMOPSIOK YIPaBIiHHA MailHOM. 3aKOHOJABCTBO OaraThoX JepiKaB
nependavae MOPSIIOK YKIAACHHS MUTFOOHOTO T0roBOpY. Tak, 3a 3aKOHOJABCTBOM
HiMeuunHu 00OB'SI3KOBUMHU € OCOOMCTAa MPUCYTHICTH 000X CTOPIH 1 HOTapiaibHE
nocBigueHHs ix migmucisl. MoXIMBICTE yKIageHHS LUIIOOHOTO JIOTOBOPY
nependayeHo 1 npaBoMm Ykpainu. [1{omo posB'sizanHs Komi3iHOI mpoOiemMu, TO
BIMOBIIHO 10 CT. 59 3akony VYkpainu «IIpo mixHapogHe mHpuUBATHE MPaBO»
CTOPOHU MLUTIOOHOTO JIOTOBOPY MOXYTh 0O0paTh MpaBoO, IO 3aCTOCOBYETHCA 0
IUTIOOHOTO JIOTOBOPY, BIAMOBIIHO /10 TIEPETIYSHUX BUIIE BUMOT.

3. MIDKHAPOJHE YCUHOBJIEHHS TA MOT'O HACJIIJIKA

[HCTUTYT YCHMHOBJICHHS MIIIHO BBIHIIOB Y KHUTTS HAIIOrO CYCHUIbCTBA 1 € Y
NEBHOMY CEHCl MIpUJIOM T'YMaHHOCTI Oyab-SIKOTO CychuibcTBa 1 aepkaBu. Llei
IHCTUTYT Mae OaraTy 1 IiKaBy ICTOpIlO, sika Oepe BUTOKHM 3 HaiJaBHIIIMX YaciB.
HopMu mnpo ycuHOBIEHHS Oyj0 3akpilUIeHO Yy 3akoHax Xammypari, Ipasi
CraponaBaboro Pumy tomio. Oco0auBoro iHtepecy HaOyBa€ YCHUHOBJICHHS IiTEH
iHOo3eMusAMH. Skuio y cepeauni 40-x pp. XX cr. Maiu MicHe JUIIE€ OJWHUYHI
BUIAJIKU TaKOTO YCHHOBJEHHS, TO Ha KiHelb 80-X pp. Take YCHUHOBJIEHHS CTAJIO Y
OUTBIIOCTI JIep>KaB CBITY 3BUYANHOIO MPAKTUKOI. Y el Mepio]] MOYMHAE IIUPOKO
BUKOPUCTOBYBATHUCS TEPMIH «MIKHAPOIHE YCUHOBJICHHS», 1110 paHille 00'e1HyBaB

1 deguHsak [.C. MixxHapogHe npuBaTHe npaBo [TekcT] : Kypc Bubpanux nexuin / I.C.
deguHsk. — K.: KOpiHkom IHTep, 1997. — C. 164



OKpeMi TIOHATTS «YCHHOBJIEHHS [ITEH-1HO3EMIIIB» 1 «YyCHHOBJIEHHS JiTeH
1HO3EMIISIMI.

VY BUMagKy MIKHApPOAHOIO YCHHOBIJIEHHS 3a4ialOThCSl IHTEPECH AEKUIBKOX
0ci0, sIKi € TpOMaJITHaMU PI3HHUX JEeprkaB, a00 0C10, SIK1 MIPOKKUBAIOTh HA TEPUTOPIi
pI3HUX JepxkaB. Y TMpaBl LHUX JEp)KaB MOXYTh 3aKpIIUIIOBATHChH PI3HI, HaBITh
NPOTWICKHI TOTJSAAM Ha yCcHHOBJIEHHA. Ili  po30IKHOCTI  3yMOBIIIOIOTHCS
HacamIiepe]l pi3HUMH IUIIMH, IO MOCTaBJIEHI Mepe]l IHCTUTYTOM YCHHOBIIEHHS Y
UX JepKaBax.

Tak, y kpainax 3axigHoi €Bpony 3aKOHOABUO 3aKPIMJICHO, 10 YCHHOBJICHHS
MO>KJIMBE JIMILIE 3 YPaXyBaHHAM IHTEPECIB AITEH, ajie y TOH e 4ac BOHO CIPSIMOBaHE
Ha Te, MO0 «3a0e3meynTu OE3MITHUX OCIO CMaAKOEMISIMHU, 3POOUTH MOKIMBHM
ICHYBaHHs (h1pMI», BHACIIZOK YOT0O y JESKUX JEpKaBax JOMYCKAaIOThHCS HMUTIOOH MIXK
YCHUHOBUTEJIEM Ta YCHHOBJICHOIO HUM TUTHHOIO, @ TAKOXK YCHHOBJICHHS TOBHOIITHIX
oci0.

[{ikaBuM € TOi (hakT, 110 y MYCYJIBMAHCbKUX KpaiHaX YCHHOBJIEHHS B3araii
3aboponeHo. lle 6a3zyeThcst Ha ogHOMY 3 mojoxkeHb Kopany: «He ctBopuB Asnmax
JUI JIIOAMHU JBOX CEpJAELb ycepelnuHl 1 He 3poOMB BallMX TOJOBAHIIIB BallUMU
niTbMH. Bo3BeiTh iX 10 IXHIX OaThKIB, 1€ € O1IBII CIIpaBEIIMBUM y AJjtaxa, a Ko
HE 3HaeTe iX OaThKiB, TO II€ Baill OpaTth y Bipi 1 Baiil OMu3bK1»y. €IUHOIO
MYCYJIbMAaHCBKOIO JIEPKaBolo, € (PYHKLIOHYE IHCTUTYT YCUHOBIIEHHS, € TyHic. B
IHIIMX JAEePKABAX ICHYE THCTUTYT «IPUHUOMY» YU KIPUTYIIKY», BIIMOBIIHO 10 SIKOTO
NOJPYX KA 3000B'S3Y€EThCSI MPUUHATH AUTHHY 1 HAAATU id HEOOXIAHY AOIOMOTY,
IIPOTE IUTHHA HE MOXKE HI HOCUTH IPI3BUILIE CBOET HOBOT CIM'l, HI pO3paxOBYBaTH Ha
YaCTUHY MaiiHa 4YM CIAJIOK.

OckUIbKM Yy BIJHOCHMHAX MIDKHApPOAHOTO YCUHOBJIEHHS Oepe y4acThb
1HO3€MHHUI €JIEMEHT, TO MOXJIMBUMH € TaKl BUMAJKU YCHUHOBIJIEHHS: 1) B YKpaiHi
1HO3€Mellb YCUHOBIIIOE AUTUHY-TPOMaJsiHUHA YKpaiHu; 2) B YKpaiHi IpOMaJssHUH
VYkpaiHu BCHHOBJIIOE TUTUHY-TPOMAJISTHIHA THIIIOT IepkaBy; 3) B YKpaiHi iHO3eMellb
BCUHOBJIIOE JIUTUHY-1HO3eMIS; 4) 32 KOPIOHOM T'POMAJSIHUH YKpaiHH BCHHOBIIIOE
JUTUHY-1HO3EMIsI; 5) 32 KOPJOHOM TPOMAISHUH YKpaiHW BCHUHOBIIIOE TUTHHY-
rpoMaJsiHUHA YKpaiHy; 6) 3a KOPIOHOM 1HO3EMHMI TPOMAJITHUH YCUHOBITIOE TUTHHY-
rpoMajisHuHa YKpaiHu. SIk 6aummo, BUMAJKIB HEMAJO, y 3B'SI3KYy 3 UMM BUHHKA€E
NUTaHHS BUOOPY KOMIIETEHTHOTO MPABOMOPSAKY.

M1iXHapOAHOIO MPAKTUKOK PO3pOOJICHO TPHU MITXO0IU A0 PETYIIOBAHHS I[HOTO
NUTaHHs: 1) YCHMHOBIEHHS 3a YYacTIO 1HO3EMHOTO €JIEMEHTa PEeryTIO€ThCS
OCOOMCTHUM 3aKOHOM ycuHOBItoBaua (ABctpis, Himeuuuna, IIBeluapisn); 2)
YCUHOBJICHHS PETYIIOETHCS 3aKOHOM ycuHOBIeHOTo (Benuka Bputanis, benapycs).
VY Benukiii bputanii Haka3 npo YCHMHOBJIEHHS BHUJIAETHCS CYAOM, @ YCHHOBJICHHS
PEryJIOE€ThCS BHYTPIIIHIM aHTIIACEKUM TMPaBoM; 3) BIJHOCHMHHM 3 YCHUHOBJICHHS
PETYJIOI0THCS 0OCOOMCTUM 3aKOHOM YCHHOBIIIOBa4da 3 OPraHiuHUM 3aCTOCYBaHHSIM
ocobucroro 3akoHy ycuHoBieHoro (Pociiickka ®enepartisi, Ppanmis, Hopseris,
[Bemis, Ginnsumais, kpainu JIaTHHCHKOT AMEPUKN).

OcoO0AMBICTIO KOJII31MHOTO PEryII0BaHHS BIAHOCHH 3 YCUHOBIICHHS B YKpaiHi
€ 3aCTOCYBaHHSl KyMyJsIii, TOOTO OJHOYAaCHOrO BHUKOPHCTaHHS NpaBa PpI3HUX
nepxaB. BignosigHo no ct. 69 3akony Ykpainu «lIpo MikHapogHe mpuBaTHE



NpaBO» YCHHOBJICHHS Ta WOTO0 CKAaCyBaHHS PETYNIOIOTbCS OCOOMCTUM 3aKOHOM
JUTUHH Ta 0COOMCTUM 3aKOHOM YCUHOBJIIOBava. SIKII0 YCHHOBIIIOBAY — MOJPYAOKS,
SKE€ HE Ma€ CIUILHOTO OCOOMCTOTO 3aKOHY, TO 3aCTOCOBYETHCS MPABO, 1110 BU3HAYAE
MpaBoBi HacHiAku HUIOOY. Ilpu 1boMy 37MaTHICTH 0COOM OyTH YCHHOBIIIOBAYEM
BHU3HAYAEThCSA BIIMOBIAHO 70 i1 ocobuctoro 3akonHy. Illogo mpaBoBHX HacmiaKiB
YCUHOBJICHHSI 200 MOro MPUIUHEHHS, TO BOHU BU3HAYAIOTHCS OCOOMCTUM 3aKOHOM
ycuHOBJIOBava. Harsix ta 061k AiTel, yCHHOBICHUX B1IMOBIIHO /10 MOJIOKEHB I1€1
CTaTTi, 3AIMCHIOIOTHCS BIAMIOBIAHO 10 OCOOMCTOTO 3aKOHY TUTHHHU.

[Ipouenypa ycuHOBIEHHS B YKpaiHi pErJIaMEHTY€TbCA MOCTAaHOBOIO
Kab6inery MinictpiB Ykpainu Big 8 xoBTHS 2008 p. No 905, sxor0 3aTBEpIKEHO
[Topsimox mpoBamKeHHS AISUIBHOCTI 3 YCHHOBIIGHHSI Ta 3MIMCHEHHS HArjasay 3a
JOTPUMAHHSIM MpaB yCUHOBJIEHHX miTed, 1 Hakazom MiHicTepcTBa OXOpPOHH
3n0poB'a Ykpainu Big 27.12.2011 Ne 973, mio 3atBepaus Ilepenik 3aXBOproBaHb, sKi
JTAI0Th TIPABO HA YCUHOBJICHHS XBOPUX JIITEH 0€3 JOTPUMaHHS CTPOKIB IepeOyBaHHs
Ha OOJIIKY B IIEHTPaJIbHOMY OpTaHi BMKOHABYOI BJIAJH, O MOBHOBAXKEHb SKOTO
HaJIeXKaTh MUTAHHS YCUHOBJICHHS Ta 3aXMCTY MpaB JIITEH, a TAKOXK J0 JOCATHEHHS
JUTHUHOIO IT'SITH POKIB Ta 1H.

VY CUHOBNIEHHST JUTHUHU-TPOMAJIIHUHA YKpaiHU TpoMaJsHaMu YKpaiHu, sKi
MPOKMBAIOTH 33 MEXaMH YKpaiHH, Ta 1HO3EMIIMU MOXXIIUBE y pasi, SKIIO BOHA
nepeOyBae HE MEHII AK OJMH PIK Ha OOJIIKY B LEHTPAJILHOMY OpraHi BUKOHABYOI
Biau ([lepxaBHuil IemapTaMeHT 3 YCUHOBJICHHS Ta 3aXUCTY TPaB), 10 TOBHOBAXECHb
SIKOT'O HaJIeXKaTh TUTAHHS YCHHOBJICHHS Ta 3aXUCTY MPaB JIITEH, 1 Jocsria I'sITH POKiB
(Hemomep)KaHHS JaHOTO CTPOKY MOXIIMBE, SKIIO JWTHHA CTPaKIae Ha
3aXBOpIOBaHHA, 10 BKJIoYeHe A0 llepenmiky, 3arBepmkeHoro MiHiCTepCTBOM
OXOPOHU 3/I0pOB'st YKpaiH, yCUHOBUTEIb € POAUYEM ITi€T JUTUHU Ta 1HII BUIMAJIKH,
1o nepeadaueni 4.2 ct. 283 CK VYkpainm).

['poMansnn Ykpainu, siKi MPOKUBAIOTH 332 MEKaMHU YKpaiHH, Ta 1HO3EMII], SKi
OaxaroTh YCHHOBUTH JIUTHHY, 1110 MPOKUBAE B Y KpaiHi, MOJAIOTh 110 JlenapraMeHTy
CTpaBy, SiKa CKIIQJA€ThCS 3 TaKUX JOKYMEHTIB: 1) 3asBa mpo B3SATTS Ha OOJIK
KaHJUJaTIB B YCHMHOBJIIOBaYl, 3aCBiTY€Ha HOTapiajibHO; 2) KOIIis macropra abo
IHIIIOTO JIOKYMEHTa, IO IMOCBIAYYE OCO0Y, y TPhOX MPUMIPHHKAX; 3) BHUCHOBOK
KOMIIETEHTHOTO OpraHy KpaiHW TPOXKUBAHHS, SKWW MIATBEPIKYE MOMIJIHUBICThH
3asBHUKIB OyTH yCUHOBIIIOBaYaMu (y IBOX MPUMIPHHUKAX). Y BUCHOBKY 3a3HAYaIOThCS
ajipeca, ®KHUTIOBO-MOOYTOBI YMOBH (KUIBKICTh CIIaJIbHUX KIMHAT, HasIBHICTb YMOB IS
MPOKMBAHHS JTUTUHU), Olorpadiydi naHi, ckiaag ciMi  (KUIBKICTh 0cCi0, sKi
MIPOKMBAIOTH PA30M 13 3aBHUKOM, CTYITIHb POAMHHOTO 3B'S3KY, HASBHICTH BJIACHHUX
JUTei), CTaBJICHHA 3asfBHUKIB JO YCHUHOBIJICHHS. BHCHOBOK TOBHMHEH MICTUTH
peKOMeHaIli I0A0 KIJIBKOCTI, BIKY Ta CTaHy 370pOB’Sl JITEH, SKHUX MOXYTh
YCUHOBHTH 3asiBHUKH. PEeKOMEHIaIi1 00 CTaHy 3/I0pOB'St IUTHHU 3a3HAYAIOTHCS Y
pasi, KOJIM 3assBHUKAM PEKOMEHI0BaHO YCUHOBJICHHS TUTHHU-HBAJII/A, SIKA CTPAXKIAE
Ha XBopoOy, BHECEHy 10 3arBeppkeHoro MO3 mepeniky 3aXBOPIOBaHb, SIKI J1al0Th
MIPAaBO HA YCUHOBJICHHS TUTUHU 0€3 TOTPUMaHHS CTPOKIB ii mepeOyBaHHs Ha 00Ky B
MiHCOUIOMITHKA, a TAaKOX MITEH BIKOM JIO M'STH POKIB. SIKIIO BUCHOBOK BHIAHO
HEIEeP)KaBHUM OPTaHOM, 70 HBOTO JIOJA€ThHCS KOs JIIIIEH31i Ha TPOBA/HKEHHS TAKUM
OpPraHOM [IISUTBHOCTI, TIOB'S3aHOI 3 YCHHOBIEHHSIM. I[HO3eMIsM, SIKi TOCTIIHO



NPOXKMBAIOTh HAa TEPUTOPIi YKpaiHu, IO MiATBEPIKYETHCS MOCBIIKOIO Ha MOCTIHE
NpoXUBaHHS B YKpaiHi, BugaHoi opranamu MBC, BHUCHOBOK roTye ciayx0a y
crpaBax JITel 3a MICIEM iX MPOXKUBaHHS; 4) 103BUT KOMIIETEHTHOTO OpraHy KpaiHu
NPOKUBAHHS 3asBHUKIB Ha B'I3]1 1 MOCTIHE MPOXKUBAHHS YCUHOBIICHOI IMTUHU, KPIM
rpoMajiiH YKpaiHH, SIKi MPOXKUBAIOTh 32 MEXaMHU YKpaiHH, Ta 1HO3EMIIIB, SKi
MPOKMBAIOTh HA TEPUTOPIl KpaiHM, 3 KO YKpaiHa Mae Oe3BI30BUH peKuM; 5)
3000B's13aHHS 3assBHUKA HOTapialbHO 3acBigucHe (Y ABOX MPUMIpPHUKAX): MOCTAaBUTH
JUTAHY Ha OOJIK Yy BIAMOBIAHIA KOHCYJBCHKIM yCTAHOBI YM JAUIIIOMATUYHOMY
OpeACTaBHUITBI  YKpaiHu (13  3a3HAUCHHSIM  HalMEHYBAaHHS  YCTaHOBH,
NpEACTaBHUIITBA, HOTO aJapecu) NpOTAroM MicAlsd Mmicias B'i3ay A0 KpaiHu
NPOKMBaHHS; 3a0€3MEUUTH MPaBO YCHHOBJICHOI JUTHHU 30€piraT TPOMAaJISTHCTBO
VYkpaiHu 10 JOCATHEHHA Her 18 poKiB; MoJaBaTH KOHCYJIbCHKIM YCTaHOBI 4u
JUTIIOMAaTHYHOMY TIPEICTABHULITBY Y KpaiHM HE MEHII SK OJMH Pa3 Ha PiK MPOTITOM
HEPIIMX TPHOX POKIB MICIsl yCHHOBJICHHS Ta B MOJAJIBIIOMY OJIMH pa3 Ha TPU POKU J10
JIOCATHEHHSI IMTUHOIO BICIMHAJIISATH POKIB 3BIT MPO YMOBHU MPOKHUBAHHS Ta CTaH
3JI0POB'S.  YCHHOBJIEHOT IUTHHU 3a (OpMOIO 3riJHO 3 JOJaTKOM S; HaJaaBaTH
MOKJIMBICTh TPEJCTABHUKOBI KOHCYJIBCHKOI YCTAaHOBM 4YH JUILUIOMATUYHOTO
NPECTABHUIITBA YKpAiHU CIHUIKYBATUCS 3 JUTHHOIO; TMOBIIOMIISITH KOHCYJIBCHKY
YCTaHOBY 4YM JWIUIOMATUYHE TMPEJICTABHUIITBO YKpaiHU TNpo 3MIHY MiCIA
NPO’KMBAaHHS YCHUHOBJIEHOI TUTUHHU. Y 3000B's13aHHI NMOBHHHA 3a3HayaTHCS ajpeca
MPOKMBAHHS 3asBHHUKA (32 HASBHOCTI KUIBKOX MICIb MPOKUBAHHS 3a3HAYAETHCS
aZipeca KOXHOTO 3 HUX), TacCMOPTHI J1aHi, HOMEp TelaedOoHy Ta eJIEKTPOHHA ajapeca; 6)
3aCBIJYEHA HOTaplajbHO MUCHMOBA 3rojia APYroro 3 MOAPYXKS HAa YCHUHOBJICHHS
JUTHHA (y pa3l YCHUHOBIIEHHS JUTUHH OJHUM 3 TMOAPYXXKS), SKIIO IHIIE HE
nepen0ayeHo 3aKOHOAABCTBOM; 7) JOBIAKA 3 MICIsl pOOOTH PO 3apoOITHY ILJIaTy 3a
OCTaHHI MIICTh MicsIiB a00 Komig JeKiapamii npo JO0XOIW 3a TOINepenHin
KaJICHIApHUA pIK, 3acBiU€Ha OpraHoM, SKMW 1 BUAaB abo0 HOTapiaibHO; 8)
3aCBITYCHAa HOTAplaJbHO KOIIS JOKYMEHTa Tpo U0, 3apeecTpoBaHUN B
KOMIIETEHTHUX OpraHax kpaind (y NBOX MpUMIpHHMKax); 9) BHCHOBOK MpO CTaH
3JIOPOB'ST KOXKHOTO 3asBHMKA, CKIIQJCHWI 3a (opMoOrO 3rifHO 3 momatkom 3; 10)
JIOBIJIKA TIPO HASIBHICTH YM BIJCYTHICTh CYAMMOCTI ISl KOKHOTO 3asBHHUKA, BUIAAHA
KOMIIETEHTHUM OPTraHOM KpaiHu mpoxkuBaHHs; 11) 3acBiqueHa HOTapiaJibHO KOIIis
JOKYMEHTa, IO MiATBEP/KYE TMPaBO BIACHOCTI a00 KOPUCTYBAHHS YKUTIOBHM
MPUMIIICHHSIM, 13 3a3HAUEHHSM HOTO 3arajibHOi 1 JKUTJIOBOI IUIOII Ta KUIBKOCTI
CHaJIbHUX KIMHAT; 12) 3acBigueHa HOTapialbHO MUCHMOBA 3rojia 3asiBHUKA, SIKUU €
1HO3eMIIeM, Ha OTpuMaHHs iHdopMalii mpo HbOro B ['eHepanbHOMY cekpeTapiaTi
[HTEpIIONY Ta MPAaBOOXOPOHHUX OpraHax Jep>KaBH, TPOMATHIHOM SIKO1 € 1HO3eMellb,
Ta JIep’KaBU, Ha TEPUTOPII SKOI BIH MPOKUBAE (Y IBOX MPUMIPHUKAX ).

VYci fokyMeHTH (KpiM KOITii macrnopra ado 1HIIOro TJOKYMEHTA, 110 MOCBIAYYe
0co0y) MiJISATarOTh Jieramizamii y BIAMOBIAHIN 3aKOPJAOHHIM JUITIOMATHYHIN
yCTaHOB1 YKpaiHu, SKIIO 1HIIE HE Mepef0dadeHo MIKHAPOIHUMHU JIOTOBOpaAMU
VYkpainn, 1 mogaroTbes A0 JlemapraMeHTy pa3oM 3 iX MEepeKiajioM Ha YKPaiHCHhKY
MOBY, IO 3aCBITUYETHCS B yCTAHOBJICHOMY MOpsaKy. CTpok nii X JOKYMEHTIB
CTaHOBUTh OJWH pIK BIA JaTd I1X BHUJAHHA, SKIIO IHIIE HE TMepeadadeHo
3aKOHOJIaBCTBOM KpaiHu (PO 10 3a3HAYAETHCSA B JOKYMEHTI), B SIKiii BOHU BUIAHI.



[Tpu 11bOMy Ha I€HB TIOJIAHHS TOKYMEHTIB /10 JlemapTaMeHTy CTPOK 1X MOJabInol i
Ma€ CTAHOBUTU HE MEHIIE SIK II1CTh MICSIIIB.

JlemapTamMeHT mepeBipsie JOKYMEHTH 1 B pa3l BIJMOBIIHOCTI 3aKOHOJABCTBY
Oepe 3asgBHUKIB Ha OOJIIK KaHIU/IaTIB B YCHHOBIIIOBAUl 13 3aHECEHHSM JaHUX PO HUX
10 Kuuru 00Ky KaHauaaTiB B YCMHOBIIOBaYl Ta €nuHoro OaHky maHux. Ilicms
IIbOTO JIaHI 0COOM HaOYBarOTh MPABO Ha O3HAHOMIICHHS 3 1H(GOPMAIIIEIO TIPO JITEH,
Kl MOXYTb OYTHM YCHHOBJICHI, Ha 3HAallOMCTBO Ta BCTAaHOBJICHHS KOHTAaKTy 3
JTUTUHOIO. Y BUIIAJIKY BUSBJICHHS KaHIUIATOM B YCHHOBUTEN Oa)KaHHS YCUHOBHUTH
KOHKPETHY JUTHHY (4M JiTeH) miciisi 3HAOMCTBA 3 HEIO (HUMM) PO3MOYUHAETHCS
CTaJisi MATOTOBKU JOKYMEHTIB JIJIsl TTOAaHHS 10 cyay. Jlani ocobu 3BepTaroThes 110
CIIy»kOM y cripaBax JITeH 3a MiCIleM MPOKUBaHHS (TIepeOyBaHHS) TUTHHH 13 3asIBOIO
npo OaxaHHS YCHHOBUTH IUTHHY, SKa CKJIAJA€ThCS YKPATHCHKOIO MOBOIO Ta
3acBIqUy€eThcsl HoTapiycom. Ciyxk0a y chpaBax JiTed 3a MICHEM IPOXKHUBAaHHS
(mepeOyBaHHs) MUTUHU TPoTIroM 10 poOouux AHIB BiJ AHS HAJAXO/KCHHS 3asBU
KaHJUJaTIB B YCHHOBHUTEINI: a) 3'SICOBY€, UM 3rOJlHA JWTUHA HA YCHHOBJICHHS,
BIJIMOBIAHO 710 BKazaHoro [lopsiaky; 6) roTye mMpOeKT BUCHOBKY PO JOIIIbHICTh
YCUHOBJICHHS Ta BIJMOBIIHICTh HOTO 1HTEpEcaM AUTUHU. [{71s1 oep kaHHs TUCBMOBOT
sronu JlemapraMeHTy Ha YCUHOBJICHHS KaHIMIATOM B YCHHOBIIOBaYl MOJAIOTHCS
BIJIMIOBITHA 3asiBa, BUCHOBOK ITPO JOLLIBHICTG YCHHOBJICHHS Ta BiJNOBIIHICTH HOTO
IHTEpecaM JIUTWHH, KOIIS MHChbMOBOI 3rOJM JUTUHMA HAa YCHHOBJICHHSI Ta I1HIII
JIOKyMEHTH, nependadeHi y [lopsanky.

Y cuHOBNEHHS IITEN MPOBOAUTLCS Ha MIJCTaBl PILICHHS CYIy.

Y CHHOBIIEHHSI TUTUHU, SIKA € TPOMAJSIHUHOM YKpaiHW, ajieé MPOXKUBAE 32 11
MEKaMH, 3IIHCHIOETbCS KOHCYJBCBKUMH YCTAaHOBAMH UM  JIUTUIOMATHYHUMU
MIPEICTaBHUNITBAMH Y KpaiHH B KpaiHi MPOKUBAHHS TUTHHH.

[TopsimkoM MpoOBaKEHHS TISJIBHOCTI 3 YCUHOBJICHHS Ta 31MCHEHHS HATJISATY
3a JOJIEp)KaHHSAM TMpaB YCUHOBJICHUX JITEH BCTAHOBIIOIOTHCS TaKOX IpaBa W
00O0B'SI3KM KaHJHWJATIB B YCHHOBJIIOBAYl Ta YCHHOBIIIOBAYiB, a TaKOX 31MCHEHHS
HaTJISTy 3a JOJIepP’KaHHSIM MTPaB YCUHOBIICHUX JIITEH.

[Ilomo HACHIAKIB YCUHOBJICHHS, TO OJTHUM 3 HUX € OJIEp>KaHHS YCUHOBJICHUM
rpOMaJIIHCTBA yCUHOBUTENIB. 3akoH VYkpainu Big 18 ciuns 2001 p. «IIpo
IPOMAJTHCTBO YKpaiHW» cepel MiACTaB HAOYTTd TpOMaAsSHCTBA YKpaiHW,
BCTaHOBJIEHUX CT. 6, OKpeMO Tiepeadavae Taky, sIKk YCHHOBIEHHs. 3rigHo 31 cT. 11
3aKoHy TUTHHA, sIKa € IHO3eMLIeM a00 0c00010 0€3 TPOMaIIHCTBA 1 SIKY YCUHOBJISIOTh
rpoMagsiHi YKpainu a0o MOApYX ks, OJUH 3 SIKOTO € TPOMAJTHUHOM YKpaiHu, a
JIPYTuil — 0c00010 O€3 rPOMaITHCTBA A00 1HO3EMIIEM, CTAa€E TPOMAISTHUHOM Y KpaiHu
3 MOMEHTY HaOpaHHsI YHHHOCTI PIIIEHHSM MPO YCHHOBJICHHS HE3aJI€KHO BiJ] TOTO,
MIPOKMBAE BOHA MOCTIHHO B YKpaiHi UM 32 KOPAOHOM. Sk 6aunMo, B IbOMY 3aKOH1
MICTSITHCSI OZIHOCTOPOHH1 IMITIEpaTUBHI HOPMHU, B HbOMY BIJICYTHE OyJib-sIKE KOJi311HEe
pEryJIIOBaHHS TWTaHb, IMOB'S3aHUX 3 TPOMAASHCTBOM JWTHHH Yy BHUIAJIKAX
HAPOJKEHHS UM YCUHOBJICHHS, III0 MaJIM MICIle Y 3Mimanux numobax. [lo pedi, i B
3akoni Ykpainu «[Ipo MikHapojHe MpuUBAaTHE MPaBO» II€ MUTAHHS 3AJTUIIUIOCA
HEBUPIILICHUM.



4. AJIIMEHTHI 30B50B'SI3AHHS B MI’KHAPO/IHOMY
IMPUBATHOMY IIPABI

3araabHOBU3HAHUMH Yy MIXKHAPOHOMY MPUBATHOIIPABOBOMY PETYIIIOBAHHI €
00OB'I30K  0aTbKIB yTPUMYyBaTH CBOiX HEMOBHOJITHIX YW  ITOBHOJITHIX
HEenpale3laTHUX  JAiTed, sKi [NOTpeOyloTh  MaTepiaJbHOi  JIONMOMOTH, Ta
KOPECTIOHIYFOUMI 0OOB'SI30K MOBHOJITHIX JITEH MKIYBaTUCS PO CBOIX OATBHKIB 1
yTpUMYBAaTH HeEMpane3JaTHuX OaThKiB, M0 MOTpeOyroTh jgomoMoru. B pasi
YXWJICHHS BiJI BUKOHAHHS IIbOTO OOOB'SI3KY KOIINTH HA YTPUMaHHS MOXYTh OyTH
CTSITHYTI Y CYZIOBOMY TIOPSIKY.

3akoH Ykpainu «IIpo Mi>kHapoJHE MPUBATHE TPABO» 3aKPITLIIOE, 110 MpaBa Ta
00OB'SI3KM OATHKIB 1 JITEH BU3HAYAIOTHCSI OCOOMCTUM 3aKOHOM JTUTUHU a00 TIPAaBOM,
K€ Ma€ TICHUM 3B'SI30K 13 BIAIIOBIIHUMH BIJHOCHHAMH 1 SKIIO BOHO € OUIBII
CIOPUSATIUBUM sl AUTUHU (cT. 66). BiamoBigHo m0 cr. 67 1poro 3akoHy
3000B'I3aHHS 1[OJI0 YTPUMAaHHS, SKI BHHUKAIOTh 13 CIMEHHUX BIJIHOCHH, KpIM
BUIIAJIKIB, MepedauyeHux CT. 66 1boro 3aKOHY, PEryiIOIOThCS MPABOM JIEP)KaBH, B
K1 Mae Miclie MPOKUBAHHS 0c00a, sIka Ma€ MPaBO Ha YTPUMaHHsA. SIKIo gaHa ocoba
HE MO>KE OJIEP>KaTH aJTIMEHTHU BIATOBIIHO /IO BKa3aHOTO MPaBa, 3aCTOCOBYETHCS MPABO
iXHBOT'O CIIUTBHOTO OCOOMCTOTO0 3aKOHY. SIKIIO 116 HEMOKJIUBO 132 OCTaHHIM MPABOM,
TO 3aCTOCOBYBaTUMETKCS MPABO JEp:KaBH, B sIKiM ocola, sika 3000B's13aHa HAJaTH
YTPUMAaHHS, Ma€ MiCII€ POKUBAHHSI.

OxpeMy HOpMYy MPHUCBSYEHO pO3B'A3aHHIO KOJI31MHOI MpoOJeMu MI0J0
yTpUMaHHA POJMYIB Ta IHIIMX 4IEHIB cIMT (KpiM OarbkiB Ta maiteil) (ct. 68).
BianoBiiHO 10 3aKOHY BHMOra Mpo yTpUMaHHS BKa3aHUX OcCi0 He Moxe OyTu
3aJI0BOJICHA, SKIIO BIJIMOBIIHO JI0 TIpaBa MicCIis MTPOKUBAHHS 0COOH, sika 3000B's13aHa
HAJaTH yTPUMaHHS, TAKOTO 3000B's13aHHS TIPO YTPUMAaHHS HE ICHYE.

BaxnuBy ponb y peryjaroBaHHI ajJiMEHTHUX 3000B'sI3aHb BIiITParOTh
MDKHApO/IHI KOHBEHIII Ta JIOroBOpY MO MpaBoBy jgoromory. Tak, KonBeHiiis mpo
paBo, 110 3aCTOCOBYETHCS J0 allIMEHTHUX 3000B's13aHb, mianucana y ['aasziy 1973
p., BCTAHOBJIIOE 3arajibHi MOJIOKEHHS BIJIHOCHO BUOOPY KOMIIETEHTHOTO TIPaBa, 1110
3aCTOCOBYETHCS JI0 AIIMEHTHHUX 3000B's3aHb, K BIJHOCHO MOBHOJITHIX OCI0, TakK 1
CTOCOBHO miTed (1m0 mporo MoMeHTy nisuta KonBeniis 1956 p. mpo mpaBo, mio
3aCTOCOBYETHCS JI0 aIIMEHTHUX 3000B's13aHb BiIHOCHO Jiter). Konsenmis 1973 p.
3aCTOCOBYETHCS 10 aJIMEHTHUX 3000B's13aHb, IO BUHUKAIOTH 13 CIMEHHHX BiTHOCHH,
0aTpKIBCTBA 1 MAaTEpPUHCTBA, LUIIOOY Ta CBOSIITBA, BKJIIOYAIOUM aJIMEHTHI
3000B's13aHHSI 111010 MO3anuT00HO01 AuTHHU. Bubip npasa BianosiaHo 10 KonBeHiii
3MIACHIOETBCS 33 JIOTIOMOTOI0 JIEKUTbKOX TIPUB'SI30K, SKi MepedyBaloTh Y
CyOmiIpsITHOMY 3B'SI3KY: 3BHYAHO 3aCTOCOBYETHCS TPABO JEP’KaBU 3BUYANHOTO
MPOKMBAHHS KPEAUTOPA, 110 OJEPKYye aniMeHTH (y pa3l 3MIHU 3BUYAWHOTO MiCLs
MIPOKMBAHHS KPEAUTOPA BHYTPIIIIHE MMPABO HOBOTO 3BUYAMHOTO MICIIS TIPOYKUBAHHS
3aCTOCOBYETHCS 3 MOMEHTY HACTaHHS 3MiH); SIKIIIO 32 Ha3BAaHUM IPABOM OJICpIKaHHS
aJIIMEHTIB HEMOJXKJIUBE, 3aCTOCOBYEThCS MPABO iX CIUIBHOIO TPOMAJSTHCTBA; SKIIO U
OCTaHHE HE HaJa€ TpaBa Ha OJICP KaHHS ATIMEHTIB, 3aCTOCOBYETHCSI BHYTPIIITHE TTPABO
JIEpKaBU MICI 3HAXO/KEHHS KOMIIETEHTHOTO OpTaHy, N0 SIKOTO 3IIHCHIOETHCS
3anuT. OOpaHe 3a BKa3aHUMH MPaBUIIAMHU MIPABO BU3HAYAE, UM MA€ TIPABO KPEAUTOP
BUMAaraTy aJiMeHTIB 1 BiJ] KOTO; XTO Ma€ MPaBO MOPYIIYBAaTH CIIPaBy PO CTATHEHHS



aJIIMEHTIB 1 SIKI CTPOKH MO30BHOI JTABHOCTI AJIS 11 MOPYIIEHHS; po3Mip 3000B's13aHb
OOpIKHUKA.

VYkpaina € yuacuuiiero KoHBEHIII1 ITpo CTATHEHHS aliMEHTIB 3a KOPJAOHOM Bij
20 gepBHs 1956 p., axy Oyno parudikoBano 20 mgumnHs 2006 p. Ha BimMiHy Bin
Konsentiii 1973 p. 111 KonBeHiiis cipsiMoBaHa Ha MaTepiajibHO-IIPABOBE PETYIFOBAHHS
amMeHTHUX BigHocuH. Ha 11 BukonanHs Haka3om MiHicTepcTBa 1ocTullii YKpaiHu
BiZ 29 rpynusa 2006 p. Oyio 3aTBepakeHO [HCTpyKIil0 Mpo BUKOHAHHS B YKpaiHi
KonBeHI1i1 po CTATHEHHSI aJIIMEHTIB 32 KOPJIOHOM'.

Cdepa nii KonBeHIIii momumproeTscsl HAa CTATHCHHS aJIIMEHTIB, Ha SIKI 0co0a
(mo3uBau), 1o nepedyBae Ha Teputopii oaHiel 3 JJoroBipaux CTOpiH, 3asBISE CBOE
mpaBo, 3 1HIOI 0coOW (BIAMOBIAaYa), sKa MiAMAAAE MMiJa FOPUCAUKIIIO 1HIION
Horosipuoi Ctoponu. Lls MeTa nocaraeThcs 3a 10MOMOIOI0 YCTAaHOB 1 OPTaHiB, sKi
Ha3zuBaroTbcss Opranu, Mo nepeaarTs, Ta Oprany, mo npuiiMaroTs. OyHKIIT IHX
opratiB B YKpaiHi BiAMoBiiHO 10 [HCTpyKIii npo BukoHaHHS B Ykpaini KonBeniii
PO CTATHEHHS AJIIMEHTIB 3a KOPJOHOM TIOKJIaJIeHO Ha MIiHICTEpPCTBO IOCTHUINIT
VYkpaiHu.

[HCTpyKIlis BIAMOBIIHO [0 TOJIOKEHb KOHBEHINT 3aKpiILTioe TMOPSIIOK
3BEPHEHHS 13 3asBOI0 MPO CTATHEHHS aTIMEHTIB 3 BiANOBIIa4a (OOpXKHUKA), SIKUN
MIPOKMBAE 32 KOPJOHOM; 3BEPHEHHS 3 KJIOMOTAHHSIM MPO BU3HAHHS 1 BUKOHAHHS
pilieHHs1 cyny YKpaiHU MpO CTATHEHHS aJIMEHTIB Ha TEPUTOPIi 1HIIOI Jep>KaBH;
OTIpAITIOBAHHS 3BEPHEHD, IO HAIXOATH BiJl IHO3EMHHX 3asBHHKIB, TIPO CTATHCHHS
aJIIMEHTIB Ta MPO BU3HAHHA 1 BAKOHAHHS PILIEHHS 1HO3EMHOTO CYJly MPO CTATHEHHS
aIMIMEHTIB 3 0cCi0, SKI MPOXKMBAIOTh B YKpaiHl; HaAaHHS MDKHAPOJHOI MPaBOBOI
JIOTIOMOTH Y 3B'SI3KY 3 pO3IJIA10M cipaB Ha mijctaBl Konsenuii; pynkuii Min'tocTy
Ykpainu sik opraty, 10 MpHiiMae, Ta OpraHy, 110 Mepeac, a TAKoX TePUTOPIaTbHIX
yIpaBIiHb FOCTHUIII.

30KkpeMa, y BUIAAKY OJEp)KaHHS 3BEPHEHHS 13 3asgBaMu (KJIOTIOTAHHSMHU)
BiMOBITHO 10 KOHBEHIN, IO CTOCYIOTBCS CTATHEHHS aJiMEHTIB 3a KOPJIOHOM,
TEpUTOpiaJbHE YMPABIIHHSI FOCTUINT TEpeBIpsie TNPAaBWIBHICTH  OGOPMIICHHS
OJIep’KaHUX JIOKYMEHTIB, B pa3l MOTPeOU BXKUBAE 3aXOJIB JJIs X 10 0OpPMIIEHHS 1
Hajicuiae 10 MiHicTepcTBa FOCTHUINT YKpaiHu.

OpepxaBmu  Bifg MiHicTepcTBa [OCTHUINT 3asBY (KJIOMOTAHHS) 1HIION
JloroBipHoi CTOpOHM MPO CTATHEHHS AJTIMEHTIB Ha TEpuUTOpii YKpaiHU Ta mpo
BU3HAHHSA 1 BHUKOHAHHS pIIICHHSA, TEPUTOPIAJIbHE YIPABIIHHS FOCTULII: a) Y
HEOOXIIHMX BWIAJIKaX BXXMUBA€ 3aXOAIB JUIsi BCTAaHOBJICHHS (YTOYHECHHS)
MICIIE3HAXO/KEHHS OOpKHUKA (BIAMOBIIa4a); 0) HaJICKIIA€ 3asiBY HA pO3IJIsi CyAy 3a
MICLIE3HAXO/HKEHHSIM BiNoBigaya; B) iHGopmye MiHICTEpPCTBO IOCTUIIT PO CTaH
PO3IJIsiy 3aBU T4 BUKOHAHHS PIILIEHHS CYJly CTOCOBHO CTSITHEHHSI aJIIMEHTIB.

[Tics HaOpaHHS 3aKOHHOT CHJIM CYZIOBUM PIIICHHSM Y KpaiHH, 1110 33]I0BOJILHSIE
3asiBy (KJIOTIOTAHHS), TEPUTOpladbHE YIPABIIHHS FOCTHIlT HA TIACTaBl JOPYYCHHS
Mo3WBava OJIEP)Ky€ BUKOHABYMN JIMCT 1 3BEPTAETHCS IO KOMIIETEHTHOTO OpraHy
JlepxaBHOI BUKOHABYOi CIIy>)kKOM 3 METOI0 3a0€3MeYeHHs CTSATHEHHS KOIUTIB Ta iX
HaJIICIIaHHSI 3asIBHUKY Ha MiJCTaBl PILICHHS CyAy YKpaiHu MpO CTSATHEHHS aJliMEHTIB
abo yxBamu cyny YKpaiHM Tpo HaJgaHHS [03BOJIy HAa MPUMYCOBE BHKOHAHHS
1HO3EMHOT'O PILLICHHS.



Konseniiss CHJI mpo npaBoBy 10NOMOTY Ta MPaBOB1 BIIHOCHHH Y IIUBUIBHUX,
CIMGHHHUX Ta KpPUMIHAJIBHUX crpaBax 1993 p. TakoX MICTUTh HOPMH IIOO
pO3B'sI3aHHS  KOJI31MHOI MpoOjieMd Yy BHIMAJAKaX BUHUKHECHHS allIMCHTHUX
3000B's13aHb. Tak, BiAmoBimHO 10 4. 2 cT. 32 miei KoHBeHmii y cmpaBax Ipo
CTSTHEHHS aJIMEHTIB 3 TOBHOJITHIX JIITed 3aCTOCOBYETHCS 3aKOHOIABCTBO
JloroBipHOi neprkaBH, Ha TEpUTOPIi SIKOI Mae MicCIle IPOKMBAaHHA 0co0a, IO
MPETEH]IyE Ha OJIEPKAHHS aJlIMEHTIB.

3aKOHOJABCTBO Y KpaiHU MICTHTH NIEBHI OOMEKEHHS Y MpaBi BUI3y 32 KOPAOH
0ci0, SKI MarOTh HEIOramicHi ajaiMeHTHI 3000B's13aHHS. BimmosimgHo 10 1. 2 cT. 6
3akony Ykpainu Bif 21 ciuna 1994 p. «IIpo mopsnok Buizny 3 Ykpainu i B'i31y B
VYkpainy rpomansH YKpaiHW» TPOMAISHUHOBI YKpaiHM MOXKe OyTH THUMYacOBO
BIIMOBJICHO Yy BHi3Jll 32 KOPJOH a00 y BHJaHHI Hacnopra y pasi, SKIIO III0Th
HEBPEryJIbOBaHl AJIMEHTHI, JIOTOBIPHI UM 1HINI HEBUKOHAHI 3000B'A3aHHSI — 10
BUKOHaHHSI 3000B's3aHb, a00 pPO3B'SI3aHHS CIOPY 3a MOTOKEHHSIM CTOPIH Y
nepen0aueHnX 3aKOHOM BUTIAAKaX, 200 3a0e3nedueHHs 3000B's13aHb 3aCTaBOIO, SAKITO
1HIIIE HE MepeI0aueHO MIKHAPOIHUM JJOTOBOPOM Y KpaiHHu.

[TocranoBoto KaGinery MinictpiB Ykpainu Bijg 19 cepmus 2002 p. «IIpo
3arBep/KeHHsT [lopsiiKy CTSITHEHHsI aiMEHTIB Ha AUTHHY (AiTeil) y pa3l BHUI3LY
OJTHOTO 3 OATHKIB JUI MOCTIHHOTO MPOKMBAHHS B 1HO3EMHIN JIEp)KaBl, 3 SIKOIO HE
YKJIaJICHO JIOTOBIp MPO HAaJIaHHA MPABOBOI JOTIOMOT'H» BCTAHOBIIOETHCS 0OOB'SI30K
BUKOHATH aJIIMEHTH1 3000B's13aHHS 3 YTPUMAHHS JUTUHU (I1TEi1) 0 JOCATHEHHS HEIO
MOBHOJITTSA, 110 0OPMIISIIOTECS JOTOBOPOM MIXK I11€10 0COO0I0 Ta OHUM 3 OATHKIB,
3 SKUM 3aJIMIIAETHCS OUTUHA ([ITH), Yd 1i OMIKyHOM (MIKJIyBaJbHUKOM), a0o0
JIOTOBOPOM MPO NMPUNUHEHHS MpaBa Ha ATIMEHTH IJs TUTHHM (IITEH) y 3B'A3KY 3
nepelaHHsAM TpaBa BIACHOCTI Ha HEPYXOME MalHO (KUTJIOBUI OYJIUHOK, KBapTHPY,
3eMeJIbHY AUISTHKY TOIIIO).

SAxmo amiMeHTHI 3000B's13aHHS HEe OyJIM BHKOHAHI 0CO0010, IO BUIKIKAE,
CTSITHEHHS aJlIMEHTIB MTPOBAIUTHCA 32 PIIICHHSIM CYITy.

BukoHanHsS 3a3HaYeHUX aAJIMEHTHHX 3000B'S3aHb  IJITBEPKYETHCS
JIOTOBOPOM TIPO BHUILIATY ajJiMEHTIB, a00 HOTapiaIbHO 3aCBIIYEHOIO 3asIBOIO IPO
BIJICYTHICTB y OJIep>KyBada aJliMEHTIB BUMOT 11010 CTATHEHHS aJIIMCHTHUX TIJIATEXI1B,
a00 KOTMI€r0 PIIIEHHS! CyAy MPO BHUIUIATY aidiMeHTIB. [logaHHsS 1uX HOKYMEHTIB €
HE0OX1THUM Mpu 0(POpPMIICHHI MpaBa BUI3Ly Ha MOCTIIHE MiCIIe POKMUBAHHS B 1HIITY

JIEpKaBy.

BUCHOBKMU 3 TEMHA
MarepianbHO-TIpaBOBI HOPMHU CIMEHHOTO MpaBa PI3HUX JEep>KaB MaloTh
BEJIMKE PI3HOMAHITTS, IO MOPOJKYE HA MPAKTUI[l BUHUKHEHHS KOJI3IH TMpuU
BUPILIEHH] PI3HUX MWTaHb MPABOBIIHOCUH 3 1HO3eMHUM esieMeHToM. [lopsin 3
OCOOJIMBOCTSIMU €KOHOMIYHOTO JIaAy CYTTEBUU BIUIUB HA PETYJIIOBAHHS CIMEHHUX
BIJIHOCHH 3/[1HCHIOIOTH HaIllIOHAJIbHI, TOOYTOBI, PEJIriiHi 0COOIMBOCTI Ta TPaAHILI.
Jlng ciMeWHUX BIAHOCHMH XapaKTEpHE IOBHE pPIBHOMPAB’S MOJAPYAOKS Y
BUPIIICHHI BCIX MUTAaHb CIMEHHOTO )KUTTS, Y TOMY YHCII1 M Y BIIHOIIIEHHI BUXOBAaHHS
niteil. Hopmu cydacHoro mpaBa HampaBJieH1 Ha CBITOBY OXOPOHY 1HTEpECiB MaTepi



Ta JOUTHHU. Y CIMEWHUX BIJHOCHHAX 3[IHCHIOETHCS PIBHOIpPAB’Sl TPOMAJSH
HEe3aJIeKHO BiJ] IX HAI[IOHAIBLHOCTI, Pacu Ta CTaBJICHHS JI0 Peirii

3araJibHUM TPUHITMIIOM YKPaiHCBKOTO 3aKOHOJABCTBA Yy BIAHOIICHHI
MIPABOBOIO IMOJIOKEHHS 1HO3EMIIIB Y IIJTIOOHUX 1 CIMEHHUX BITHOCHHAX € HaJIaHHS
1HO3EMHHUM TPOMAaJISTHaM HaIliOHAJILHOTO PEKUMY.

METOJIMYHI TIOPA I IIIOJ0 NIJITOTOBKHU JJAHOI TEMHU
[Tpu miAroTOBIN 10 CEMIHAPCHKUX Ta MPAKTUYHUX 3aHATH 37100yBadi BHIIOT
OCBITH TIOBHHHI 3BEPHYTH yBary Ha BUBUYCHHS KIIOYOBUX MOHATH TEMH, TAKUX SIK:
CiIMEHHI TPaBOBIMHOCHWHHW, YCKJIAIHEHI 1HO3EMHHUM €JIEMEHTOM, KOJI3iiHi
IPUB’SI3KU, IO 3aCTOCOBYIOTHCS JJIsi PErYJIIOBaHHS CIMEMHUX BIJHOCHH, IUIIO0 3
1HO3EMIIEM.

IIuTaHHs Ta 3aBJAHHS JJIS CAMOCTIHHOI0 KOHTPOJIIO
1. OxapakTepu3yiiTe MpaBoOBy NPUPOAY Ta MOHSTTS CIM 1.
2. Ha3BiTh MatepianbHi Ta GopMalibHI YMOBH YKJIaIaHHS ILTIO0Y.

3. U MOXyTh TPOMAJISIHUH 1 TPOMaIsIHKA YKpaiHH, K1 TOCTIHO MPOKUBAIOTH B
VYkpaiHni, po3ipBaTu HUTIO0 32 KOPJIOHOM, ITepeOyBaO4M TaM y BIAPSAKEHH] Y4 Ha
BIJINIOYNHKY?

4. KomiziiHi MpuWB’SA3KM MIOJ0 pPO3ipBaHHSA HUIO0Yy B YKpaiHCBKOMY
3aKOHOJIaBCTBI.

5. SIxi xomi3iiiHI MPUB’I3KHM 3aCTOCOBYIOTHCS JI0 alliIMEHTHHX 3000B’s13aHb?



TEMA Ne 5. OCOBJIMBOCTI ITPABOBOI'O PEI'YJIIOBAHHSA
CITAIKOBHUX ITPABOBIJHOCHH B MI>KHAPOJHOMY
ITPUBATHOMY IIPABI

(2 roquHN)
TJIAH JIEKIIII

PexomenoBana miteparypa

Beryn

1. MixxHapoHO-TIpaBOBE PETYJIIOBAHHS CMAAKOBUX BIJHOCHH Ta OCHOBHI KOMI3ii y
CHaJKyBaHHI 3a MI>KHAPOJHHUM IPUBATHUM IIPABOM

2. CmaakoBi mmpaBa 1HO3eMIIiB B Y KpaiHi

3. CnaakoBi ImpaBa yKpaiHCBKUX TPOMaJISH 332 KOPJOHOM

BucHOBKH 3 TeMH

MeToauuHi mopajay 1mo10 MiAFOTOBKU JaHOI TEMU

PEKOMEH/IOBAHA JIITEPATYPA

1. KonBeHiiisi mpo Koui3ii 3aKOHIB MO CTOCyroTbest dopmu 3amoBiTiB: OOH,
MixuapogHuit JOKYMEHT BiJl 05.10.1961. URL:
https://zakon.rada.gov.ua/laws/show/995 [12#Text

2. Kongenrtis, mo nmepeabdavae e TMHANA 3aKOH TIPO (hopMy MI>KHAPOIHOTO 3aIOBITY:
OOH, MixunapoHui JOKYMEHT BIJl 26.10.1973. URL.:
http://zakon4.rada.gov.ua/laws/show/995 b13

3. Koucturymis Ykpainu Bix 28.06.1996 p. Binomocti BepxoBHoi Pagn Ykpainu.
1996. Ne 30. Cr. 141

4. Tlpo mixkHapojHEe MpuBaTHE MpaBo: 3akoH Ykpainu Big 23.06.2005 (B pemakiii
Bix 23.12.2022 p.). URL: https://zakon.rada.gov.ua/laws/show/2709-15#Text.

5. MixxHapoiHe nipuBatHe mpaBo : niapyunuk / €. M. binoycos, I. M. XKykos, B.B.
Komapos, [.B. fkoBiok Ta ium.; 3a 3ar. pen. €.M. binoycona, [.B. flkoBioka.
Xapkis: [IpaBo, 2021. 408 c.

6. MixxnapoiHe npuBaTHe paBo. HaBd.-meToa. moci6. Juist CTyJEHTIB JeH. Ta 3a04.
dbopm HaBuaHHA ekoH. cmem. . M. I'apseBa, M. M. TkadoB. Hail. TexH. yH-T
«XapkiB. moJitexH. iH-T». XapkiB. [TanoB A.M. 2018. 126 c.

7. Mixunaponne npuBaTHe npaBo. Hasu. noci6. C. C. buukoBa Ta iH.; 3a peJ. JI01L.
FO. ®. IBanoga. Kuis. [IpaBoBa ennicTh. Anepta, 2018. 388 c.

8. OpnoBcbka [.I'. MixHapojgHe mnpuBaTHE MPaBo: HaBU-MeToA. mocioHuWK. K.
VHiBepcuret «Ykpainay, 2017. 269 c.

9. ®enunsik I'. C., ®eaunsik JI. C. MixxHapoHe puBaTHE MpaBo: miapyyHuk. K.:
Anepra, 2021. 524 c.

BCTYII
3anponoHoBaHa JIEKIIis IPUCBSYEHA 0OCOOIUBOCTSIM IIPABOBOT'O PETYIIOBAHHS
CHaJIKOBHUX BIAHOCHH, YCKJIQJHEHUX 1HO3EMHHUM €JIEMEHTOM.
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KinbkicTh caIKOBUX CHpaB 3 IHO3EMHUM €JIEMEHTOM Y APYTii MOJI0BUHI XX
CTOJIITTS BECh Yac 30LIBITYETHCS, 110 € HEMPSAMUM HACJIIKOM MITparlii HaceJeHHs y
BChOMY CBITI Ha KiHEIlb MUHYJIOT'O Ta Ha MOYaTKy TEMEPIIIHLOTO CTOITTS.

[lepecenenii 4acto TMOB’sI3aHI POJUHHUMM BIAHOCUHAMHM OKPEMHUMH
rpoMajiTHaMU KpaiHU CBOTO MOXOJKEHHS, 10 CIYTYE I1JICTaBOIO JJII BUHUKHEHHS
CIIpaB Mpo cHajKyBaHHs. TakuM YMHOM, CIIAJIKOBI CIIPaBHU 3 1HO3EMHHUM €JIEMEHTOM
— 11€ HEMUHYYUI HACIIJOK TIEPEMIIICHHS HACEJICHHS.

Pi3HOMaHITTS NpaKTUKU B I[iil ramgy3i Ta CKIAIHOCTI, SIKI BUHUKAIOTH MPHU
BUPIIIEHHI KOHKPETHUX CIMAJKOBUX CIIPaB, MOSICHIOIOTHCS CYTTEBUMU PI3HUISIMU,
Kl 1ICHYIOTh y BHYTPIIIHBOMY 3aKOHOJABCTBI B Taiy3i cmajkoBoro mpasa. Lle
BUSIBIIIETBCS. B TOMY, IO B PI3HUX KpaiHaX HEOAHAKOBO BU3HAYAETHCS KOJO
CIAJKOEMIIIB 32 3aKOHOM Ta 3a 3aIllOBITOM; BCTAHOBIIOIOTHCSI PiHI BUMOTH II0JI0
dhopmMu 3aMoBITY; ICHYIOTH PiHI CUCTEMH PO3MOJIUTY CHaJKOBOrO MaiiHa Ta iH.

1. MIZKHAPOJHO-IIPABOBE PEI'YJIIOBAHHSI CHAIKOBUX
BIIJHOCHH TA OCHOBHI KOJII3BII ¥ CITAIKYBAHHI 3A
MI’KHAPOJHUM ITPUBATHHUM ITPABOM

OCHOBHMM MIKHAPOJHO-TIPABOBUM aKTOM Yy PETYJIOBAHHI CHaJKOBUX
BimHocuH € Kouseniiss kpain CHJI mpo mpaBoBy jgomoMory Ta IpaBoBi 86
BIJIHOCUHU 1O LIUBUIBHUM, CIMETHUM Ta KpUMiHaIbHUM cipaBam 1993 p. (MiHcbka
KOHBEHIIis), yuacHuIll — kpainn CH/I, 30kpema Ykpaina. Bona 3akpinuia npuHuumn
PIBHOCTI y CHAJKyBaHHI K 33 3aKOHOM, TaK 1 3a 3allOBITOM Ha TEPUTOPIAX 1HIIMX
JoroBipaux CTopiH (MPUHLHKII HALIIOHAIBHOTO pexumy). el nmpuHUun o3Hauae,
10 TpOMaAsiHU Oyb-SIKOT TOTOBIPHOT JIep>KaBU HE3AJEKHO BiJ TOTO, HA TEPUTOPIT
SAKOI 3 HMX BOHHM 3aKJIMKAIOTHCS N0 CMAJKyBaHHS MarOTh Ti cami Mpasa, L0 1
rpOMaJsiHU  BIAMOBIAHOT jAepxkaBu. Komi3iiiHOIO TIpUB’SI3KOK0 Yy MUTAHHIX
CHaJIKyBaHHS € 3aKOH OCTAHHBOT'O MICLIS MPOKUBAHHA crajkoAaBil. OTxe, MpaBo
yCIaJKyBaHHS BM3HAuYaeThCsl 3a 3akoHoAaBcTBOM JlorosipHoi CropoHH, Ha
TEPUTOPIi SIKOT CHAJAKOJABEIb MaB MOCTIMHE MicIle TpoKuBaHHs. CymnepeukH, siKi
BUHUKAIOTh BHACHIJOK CIAJKOBUX BIJHOCUH, PpO3MJIAJAIOTHCA:  BIJIHOCHO
HEPYXOMOTO MaifHa — yCTaHOBaMU Jiep»KaBU MICIS 3HAXOJKEHHsI MaiiHa; CTOCOBHO
PYXOMOro MaiiHa — yCTaHOBaM JIep>KaBU Ha TEPUTOPIT AKO1 CIIaIKOJaBeI[b MaB MiCIIe
MPOKMBAHHS B MOMEHT CMEPTI. 3JaTHICTh OCOOM 1O YKJIAJaHHS Ta CKACYBaHHS
3aMoBiTy, a TakoX (opMa 3amoBiTY BHU3HAYAETHCS MPABOM TI€i KpaiHWU, Je
CHaJKOJaBEIb MaB MICLIE MPOKUBAHHSA B MOMEHT HOTo ckiananHs. OHaK 3amoBIT
Y¥ MOro CKacCyBaHHS HE MOXYTh OyTH BU3HaHI HEJIMCHUMU Yepe3 HeIOTPUMaHHS
dbopmu, SIKIIIO BOHA BIAMOBIA€ BUMOraM IpaBa MicCIsl HOTO CKiIaJaHHs. Takox 10
MDKHApOJIHUX JIOTOBOPIB, SIKI 3HAXOJATHCS HAa YHIBEpCAJIbHOMY PIiBHI HalleXkKaTh:
["aa3bKa KOHBEHIIIS MTPO MPaBo, AKe MIAJATa€ 3aCTOCYBAaHHIO J0 CMAJKOBOrO MaifHa
1989 p., 'aa3pka KOHBEHIIisI TPO MIXKHAPOIHE YIIPABIIIHHS CIIAIKOBUM MaiitHOM 1973
p., BammHrToHCHRKa KOHBEHIls Tpo (GopmMy MikHapoaHOro 3amoBiTy 1973 p.
VYkpaiHa He mpHiiMae ydacTi B KOJHOMY OaraTOCTOPOHHBOMY MIXKHApOJHOMY
JIOTOBOP1 3 MHUTaHb CMAJKyBaHHS, aje € y4JacHHIE Oiu3bko 30 ABOCTOPOHHIX
JIOTOBOPIB  IIOJI0 TPaBOBOI JOMOMOTH, SKUMU BpETYJIbOBYIOTbCS MHTAHHSA



1HO3eMHOTO criafKkyBaHHs. CIaikoBe MpaBo — 1€ CYKYITHICTh HOPM, K1 PETyJIOI0Th
BIJIHOCHHH, TIOB’513aH1 3 MEPEX0J0M MpaB Ta 000B’SI3KIB MOMEPIIOTO JO THIITUX 0Ci0.
CnaakoBl BIIHOCMHM Yy CHCTEMI KOHTHHEHTAJIbHOTO IpaBa 0a3yloThCs Ha
YHIBEpCAJIbHOMY TMPABOHACTYIHUIITBI, IIO 3a CBOEK CYTHICTIO € OJU3bKUM
IHCTUTYTY CHAJKyBaHHsS, SKIA 3aKpilUICHHM Yy 3aKOHOJABCTBI YKpaiHu. MaiiHo
MOMEPJIOTO 0€3 «IMOCEePEAHUKIBY MEPEXOIUTh J0 CIAIKOEMIIIB 33 3aKOHOM a0o0 3a
3anoBiTOM. CrnagkoeMIll BXe€ caMi HECyTh BIIMOBITAIBHICTH 32 3000B’sI3aHHSIMU
cnankoaanisl. CrnajKyBaHHS 3a 3allOBITOM € OJHHMM 13 PI3HOBUIB CIaJKyBaHHS.
3amnoBIT CTAHOBUTH BOJICBUSIBIICHHS CITaIKOJABIIA, SIKE CIIPSIMOBAHE HA BU3HAYCHHS
IOPUIUYHOI IOl OTo MaifHa TICIst CMEPTI, Mo CKiIaeHe y hopmi, Ska mponucaHa
3akoHOM44. MeToro peryaroBaHHs CMaJAKOBUX BITHOCHH Ha 3aKOHOJJABYOMY PiBHI €
BCTAHOBJICHHSI TAKOTO MOPSAAKY Ta BUMOT JI0 3aMOBITY, sIKI O BUKIIOYAIH OYyJIb-sIK1
CYMHIBU CTOCOBHO OCTaHHBOI BOJII 3amoBijjaya. YMHHUM 3aKOHOJIaBCTBOM Y KpaiHU
(ct. 1247 HusinbHoro Konaekcy) 3a3HaueHo, 110 3aM0BIT CKIAIA€THCA Y TUCHMOBIM
dbopwmi, 13 3a3HAUYECHHSIM MICLI Ta Yacy MHOro cCkJajgaHHs, Mae OyTH OCOOHCTO
MIAMUCAHUHN 3aMoBigadyeM 1 MOCBITYEHUH HOTapiycoM ab0 1HIIUMH TOCAJIOBHMH,
ciryk00BuMH ocobamu y BctaHoBieHOMY LuBinsHUM KosekcoM nopsiaky. 3akoHOM
rapaHTyEThCSl TAEMHUIIS 3aMOBITY a00 HOro ckacyBaHHSA (SKe MOXKe OyTH 3po0JieHe
3arnoBiaueM y OyIb-sSKHil 9ac). 3aroBIT He MalOTh IIpaBa CKJIaJaTH Heal€3aTHI Ta
HEIIOBHOJIITHI ~ ocoOu.  Bu3HarOThbCsT  HEOIMCHUMHM — 3aIlOBITH,  CKJIA[EHI
MCUXIYHOXBOPUMHU 0COOAMH, a TAKOXK Ti, sIKI OyJIM CKJIaJ€Hl BHACHIIOK MOTPO3 Ta
3M1MCHEHHS] HACUJBHULIBKUX Mik. Y cT. 72 3akony Ykpainu «IIpo MixHapojHe
MPUBATHE MPABOY» 3aKPIIJICHO, 10 34aTHICTh OCOOM Ha CKJIaJaHHS 1 CKacyBaHHS
3aIoBITY, a TAKOX (POPMU 3aIOBITY i aKTa HOTr0 CKaCyBaHHS BU3HAUAIOTHCS IPABOM
JepKaBu, y SKIM cHajkojaBellb MaB MOCTIfHE MicClle TPOKUBAaHHA B MOMEHT
CKJIaJaHHs akTa 200 B MOMEHT CMEPTi. 3aIoBiT a00 aKT HOTO CKaCyBaHHS HE MOXKYTh
OyTH BHM3HAHI HEMIACHUMM BHACIIJIOK HEJAOTPUMaHHS (POPMH, SKIIO OCTaHHS
BIJIMOBIZJa€ BUMOTaM IpaBa MICI CKJIaJIaHHS 3aroBiTy a00 MpaBa TpOMaJISTHCTBA,
a00 MmpaBa 3BUYAMHOTO MICIS epeOyBaHHS CIaIKOIABIISl Y MOMEHT CKJIaJJaHHS aKTa
Yl B MOMEHT CMEPTi, a TaKOX MpaBa JEp>KaBH, Yy KA 3HAXOIUTHCS HEPYyXOME
MaiiHo. OTXxe, yKpaiHChKE 3aKOHOJABCTBO IOJ0 (OPMHU 3amOBITYy Ta 3/1aTHOCTI
0coOM HMOT0o CKJIaJlaTh 3aCTOCOBYE KOJI3IMHY MPUB’SI3KYy — TMPaBO JIepKaBU
MOCTIITHOTO MICIISl IPOKMUBAHHS CIIAJKOABIIA, A€ B MOMEHT CKJIaJlaHHs aKkTy abo B
MOMEHT CMepTi. 3amoBiTH, y SKHX BigoOpa)keHa BOJS JBOX 4M Oijblie ocio,
HalyacTilie MiX TOAPYACOKSIM — 1€ CIUIbHI 3anoBiTU. HarlioHanpHe 3aKOHOAaBCTBO
3akpimoe (ct. 1243 11K), mo noapyxoks Mae MpaBoO CKIACTH CHIJILHUM 3arOBIT
I0JI0 MaiHa, SKe HAJICKUTh WOMY Ha MpaBl CHIJILHOI CYMICHOiI BJIACHOCTI (Tak
3BaHUM CMAJKOBUW JOTOBIp). 3ampoBaKYE€ThbCSl CBOEPIAHE JIBOCTYICHEBE
CHaJKyBaHHS: MICJIsI CMEPT1 OJIHOTO 3 OAPYHAOKS CIIaAIIUHA IEPEXOIUTh A0 1HIIOTO,
a TMICIs oro CMEepTI — JI0 THUX, XTO BU3HAUCHUHN Y 3aIOBITi. 3TiHO 3 YKPATHCHKUM
3akoHOAaBCTBOM (cT. 1241 [uBinsHOro Konekcy) npaBo Ha 000B’SI3KOBY YacTKy Y
CHaJIIMHI MalOTh HETIOBHOJIITHI, IIOBHOJIITHI ajie HeIpare3/1aTHi JITH CIIaIKOIaBIId,
Herparie3aTHa BAoBa (BIiBelb) Ta Hempare3aaTHi 6arbku. OO0B’sS3K0OBa 4acTKa
CKJIaIa€ThCSl 3 TMOJOBMHM YAacTKH, fKa Hajekajga KOXXKHOMY O 13 HUX y pasi
CHaJKyBaHHS 3a 3aKOHOM. [HITMM pI3HOBHJIOM CHaJKyBaHHS € CIIaJKyBaHHS 3a



3aKOHOM. Y TpaBi pi3HUX KpaiH iICHY€E BEJIHUKE PI3HOMAHITTS Y BU3HAUEHH1 KoJia 0ci0,
K1 MalOTh MPaBO Ha OTpUMaHHs crnajaky. L{uBinmpHUI Koaekc YKpaiHM BUAUILE
4yepro.icTh cnaakyBaHHA (cT. 1258). Cnagkoemili 3a 3aKOHOM OJIEP>KYIOTh IIPaBO HA
CIagKyBaHHS moyeproBo. KojkHa HacTynmHa yepra CHaJKOEMIIIB 3a 3aKOHOM
OJIepKy€ TPaBO Ha CIIAJKyBaHHS Yy pa3i BIZICYTHOCTI CHaIKOEMIIIB MTONEPEAHbOT 88
4yepru, yCyHEHHsI iX BiJ MpaBa Ha CMaKyBaHHs, HEIPUHHATTS HUMU CIIAIIIUHU 200
BIIMOBH BiA 1ii mnpuiiHATTA. Yepe3 ICHyBaHHS 3HAYHUX PO30DKHOCTEH Y
MaTepiaJbHOMY TpaBi PI3HUX KpaiH, Ha MPAKTHULI JJIsl BPETYIIOBAaHHS CHaJKOBHX
BITHOCHH, BHKOPUCTOBYIOTHh Takl KOJI3idHI TNPHUB’S3KU: OCOOMCTHI 3aKOH
CIIaIKOIABI (SIK 3aKOH TPOMASTHCTBA, TaK 1 3aKOH JOMIIHJIIIO); 3aKOH 3BUYAHOTO
MicIis iepeOyBaHHs CIIaIKOAaBIlI (Ha MOMEHT CKJIaJJaHHs 3al0BITY 200 HA MOMEHT
CMEPTI); 3aKOH MiCIsl 3HAaXO/DKEHHS MaiHa (37e0UIbIIOT0 3aCTOCOBYETHCA Yy
BUIAKaX CIAIKyBaHHSI HEPYXOMOTO MaifHa); 3aKOH MICIISI CKJIaJJaHHs 3aIoBITY.

2. CIIAJIKOBI TIPABA THO3EMIIIB B YKPAIHI

[HO3eMHI TpoMaasHM MOXYTh Ha 3arajbHUX 3acajax 13 YKpaiHCHbKUMU
rpoMajsiHaMd OyTH CyO’€KTaMu CHaJKOBUX BIIHOCHMH. HamanHs 1HO3eMIIsIM
HAI[lOHATBHOTO pEeXUMY Yy cdepl 3a3HAYEHUX BIJHOCHUH TIPYHTYEThCS Ha
nonoxeHHsax Koncrutymii Ykpainu, 3akony Ykpainu «lIpo mpaBoBuil cratyc
1HO3eMUIB», [ [MBUTBHOTO KOAEKCY YKpaiHH, a TAKOK KOHCYJIbCHKUX KOHBEHLIN Ta
MDKHApPOJHUX JOTOBOPIB IIOJI0 MPABOBOI JOMOMOTH. [HO3EMIIi-CIaKOaBII, SIK 1
YKpaiHChbKI TPOMAJISIHM, MOXKYTh 3aIlOB1IaTH MaWHO, MPU3HAYAIOYU CIIaJIKOEMIIIB
IUIIXOM CKJIaJIaHHS 3allOBITY; Ha BIACHUN PO3CYA PO3MOILISATH MK CAAKOEMIIMU
CIaJIKOBE MaiiHO, MailHOBI MpaBa Ta 00OB’SI3KH; HE BKA3yIOUH MPUYUH, T030aBIISITH
mpaBa Ha CHaAKyBaHHS Oyab-sIKy OCOOy 3 UHCIa CIAJKOEMIIIB 3a 3aKOHOM;
BKJIFOYATH JI0 3aMOBITY 1HII pO3MOpsKeHHs, nepeadoadeni [{usinsaum Kogexcom
VYkpainu; ckacoByBaTH YW 3MIHIOBATH CKJIQJICHHH 3amoBIT TOIIO. [HO3eMiIi-
CHAJAKOEMIN B YKpaiHi MOXKYTh CHaJKyBaTH MalHO 3a 3aKOHOM 1 3amoBITOM a0o
BIJIMOBUTUCH BIJl MPUHUHATTA CHAAIIUHU, 3aMpOIIyBAaTUCS JO CHAJAKyBaHHS Y
nopsAKy ueproBocTi. Hamaroum 1HO3eMISIM  HAIIOHAIBHUN  PEXHM OO
CHaJKyBaHHA YKpaiHa HE CTaBUTh YMOBH CTOCOBHO B3aeMHOCTI. BonHouac,
MPUPIBHIOIOYH 1HO3EMIIIB IO TPOMasSH YKpaiHu y mpaBax i 000B’si3Kax, JiepKaBa
MO>K€ BCTAHOBUTH NIEBHI OOMEXKEHHS, 3aKPINUBIIM 1X Y 3aKOH1 200 MI>KHAPOAHOMY
noroBopi. OTxke, CHajKyBaHHsS TPOMAJsiH OJHIET JEp>KaBH Ha TEPUTOPIi 1HIION
JIONYCKA€EThCS JIUIIE CTOCOBHO TAaKWX PIZHOBHUIB MaiHa, sIKi 32 3aKOHOM III€i
JepKaBU MOXYTh OyTH 00’€KTaMU CHagKyBaHHS WMOTO BJIACHUX TpoMmajsH. B
VYkpaiHni 10 ciagKoBOi Macl HE MOXYTh BXOJUTU 00’ €KTH, BUIY4YEH1 3 IIUBIILHOTO
o0iry. 3riguo 31 cr. 70 3akony Ykpainu «IIpo MiXXHApOJHE TPHUBATHE IMPABO»
CHIaJIKOBI BITHOCHHH PETYJIOIOTHCS MPABOM JEpKaBH, y SKIH CIIaJKO/IaBellb MaB
OCTaHHE MICII€ MPOKUBAHHS, SKIO CMAJKOJABIIEM HE OOpaHO y 3amoBITI MPaBO
JIep’KaBy, TPOMAITHUHOM $IKO1 BiH OyB (3aKOH MICIISl TIPOXKUBAHHS CITaJIKOJIABIIA).
ToOTo, B pa3i cMepTi 1HO3EMHOTO CHAJKOAABIlA, OCTAHHIM MICIIEM IMPOKUBAHHS
sKkoro Oyia YkpaiHa, CliagkoBi BITHOCUHU MalOTh OyTH BPEryJbOBaH1 yKpaiHChKUM



3akOHOAAaBCTBOM. [ToHATTS Miclia mpokuBaHHA 89 (pi3udHOT 0coOu chopMyIHLOBAHO
y ct. 29 IusinsHoro Kogekcy Ykpainu, 3rifHO 3 SIKOIO MICIIEM MNpPOXUBAaHHA €
Micie, y sKkoMy (izuuHa ocoda IMPOKUBAE MOCTIMHO, MepeBaXXHO a00 THMYACOBO.
Hopmu, cropsiMoBaHi Ha BpEryJlOBaHHS MHUTaHb CHAJKyBaHHS 3 1HO3EMHUM
€JIEMEHTOM, MICTAThCA Y MDKHApPOAHUX KOHBEHIISIX 1 Yyrojax, YyKJIaJeHHX
Vkpainoro. Ii muTaHHS NIAIATAIOTh KOJI3IMHOMY BPETYJIIOBAaHHIO Ha OCHOBI
CHeliaJbHUX TPUB’SI30K: A CHAJAKyBaHHS PYyXOMOI'O MaiHa 3aCTOCOBYETHCS
ocobuctuit 3akoH cmagkoxaBms (lex domicilii), a AMf HEPYXOMOTO — 3aKOH
Miclie3HaxopkeHHsT MaiiHa (lex rei sitae). SIKmo HAeThCS MPO CIaaKyBaHHS 3a
3aII0BITOM, TO 3T1AHO 31 cT. 46 MiHCBhKOI KOHBEHIIIT 3JaTHICTh OCOOM /10 CKJIaJaHH
1 CKacyBaHHs 3amoBITY, a TakoXX ¢opMa 3amoBiTYy Ta MOro CKacyBaHHS
BU3HAYAIOThCA 3a MPABOM Ti€i KpaiHW, JI€ 3amoBijady MaB MICIE MPOKUBAHHS B
MOMEHT CKJIaJjaHHs akTy. OJIHaK 3amoBiT a00 WOT0 CKacyBaHHS HE MOXYTb OyTH
BU3HAHI HEJINCHUMHU BHACIIJOK HEJOTPUMAHHS (OPMHU, SKIIO OCTaHHS
3aJI0BOJIbHSIE BUMOTH TIpaBa MICIl HOTo CKJIaJIeHHs. YKpaiHChbKe 3aKOHOIaBCTBO
JUTSL IPUAHSITTS CHAIIIMHNA BCTAHOBITIOE CTPOK Y IIICTh MICSIIIB, SIKUI TOYNHAETHCSA
3 4acy BIAKPUTTS CHAAIIMHA (MOMEHTY CMEPTI CIIaJIKOJIaBIIst ). [HO3eMHI CrIaIKOEMIT
y 3a3HAYeHUM CTPOK MAalOTh OCOOUCTO ab0 depe3 MPEeACTaBHUKIB MOAATH B
HOTapialibHy KOHTOPY 32 MICIIEM OCTaHHBOTO IIPOXKMUBAHHSI CIIJIKOJIABLIS 3a51BY MPO
OPUIHATTS CHAAIUHU. SIKIO MICHENPOXKUBAHHS CHAAKOJABIsl HEBIIOME — 3a
MICLIE3HAXO/DKEHHSIM HEPYXOMOTo MaiiHa ab0 OCHOBHOI HOro 4acTWMHHU, a 3a
BIJICYTHOCTI HEPYXOMOI0 MaiiHa — 3a MICII€3HAaXO/)KEHHSM OCHOBHOI YaCTUHU
pyxomoro MaiiHa (Ct. 1221 IuineHoro Konekcy Ykpainm). Skiio crnagkoemiti-
1HO3EMIIl BIICYTHI 3a MICII€3HAXO)KECHHSIM CHaIIINHU, BOHU MOJIal0Th 3asBY 111010
OPUMHATTS CHAIIIMHA JO0 MOCOJBCTBA UM KOHCYJIBCTBA YKpaiHH 32 KOPIOHOM.
Cnaakoemill, siIKi y BCTAHOBJICHMM CTPOK HE MOJAJIM 10 HOTaplyca 3asBy IIOJ0
MPUMHATTA CHAAIIMHA, BBAKAIOTHCS TAaKUMH, 10 HE NMPUUHAIM 1i. JlO mpudHATTS
CHAIIIUHUA CTIAJIKOEMIISIMH OXOpPOHA CIAaKOBOTO MaifHa 3/[1HCHIOETHCSI HOTAp1yCOM
3a MICIIeM BIAKPUTTS chaamuHu. Ha waiftHo, 1m0 mepexoauTh MOPSAKOM
CHaJKyBaHHS JI0 CIIAJIKOEMIIIB 1 3HAXOIUTHCS B YKpaiHi, HOTapiyC BUJIA€ CBIAOITBO
PO MPaBO Ha CHAIIUHY.

3. CHAJIKOBI IPABA YKPATHCHKHAX TPOMAJISTH 3A
KOPJOHOM

I'pomanstHu Ykpainu K criaako/1aBIli 3a KOPJOHOM MaloTh MPaBO 3aMoBIaTH
CBO€E MaiiHO 1 MaitHOBI mpaBa. Lle o3Havae, 1110 yKpaiHChKi TPOMAJIIHU MOKYTh OyTH
CHAJKOEMIIMU TEBHOI Yepru NpH CHaJAKyBaHHI 3a 3aKOHOM 1 MalTh MpaBO Ha
OTPUMAaHHA CIMAaJKOBOi J0JIl Y BUMAAKY BIAKPUTTS CHAAIIMHUA 3a KOPJOHOM 3a
3aKOHOM JI€p’KaBW, B SKIA BiAKpWiIacs crHaaiuHa. Y OUIBIIOCTI BHUIIAJIKIB
BHYTpIIIIHE 3aKOHOAABCTBO, MIXKHApOJHI yroaud 3 mpaBoBoi 90 momomoru Ta
KOHCYJIbChKI ~KOHBEHI[I BHUXOJATh 13 TPUHLHUITY PO3IICIUICHHS PEXKUMY
CHaJIKyBaHHS MaifHa 3aJe’KHO BiJ Horo kateropii. CTOCOBHO HEpyXOMOro MaiiHa
3aCTOCOBYETHCSI 3aKOH MICII€3HAXO/PKCHHA MaiiHa, a IIOA0 PYXOMOTO — 3aKOH



TPOMaSIHCTBA CHaAKo1aB1s (a00 3aKOH MiCLi IPOKUBAHHS). 3T1IHO 3 JOTOBOPAMHU
Ipo MpaBoOBY Jomomory, ski ykiana Ykpaina 3 KHJIP, Pymyniero, Yecbkoro
pecIyOIiKo0 Ta 1H. 3/IaTHICTh 0COOM CKJIaJaTH ab0 CKaCOBYBATHU 3aIlOBIT, a TAKOX
BU3HAYCHHS MPABOBUX HACIIJIKIB HEJOJIKIB BOJICBUSIBIICHHS, BCTAaHOBIIIOETHCS
3aKOHOJIaBCTBOM Ti€i JloroBipHoi CTOPOHH, TPOMaISTHUHOM sIKO1 OYB 3amoBijay Ha
MOMEHT CKJIaJlaHHs ab0 cKacyBaHHs 3anoBiTy. PopMa ckiagaHHs ab0 CKacyBaHHS
3aMoBITY BUBHAYAETHCS 3aKOHOJABCTBOM Tiel [loroBipHoi CTOpOHU, TPOMaJITHUHOM
skoi OyB 3amoBiad Ha MOMEHT CKiIagaHHs abo ckacyBaHHsS 3amoBiTy. OmHak
JIOCTaTHIM, € TOTpUMaHHs 3akoHoAaBcTBa JloroBipHoi CTOpOHHU, Ha TEPUTOPIi AKOT
OyJo ckiIaseHo ado CKacoOBaHO, 3MIHEHO 3amnoBiT. CTPOK JJid MPUMHATTA CIAJANHU €
3HaYHO OUTBIIMM. 3aXUCT CHAJKOBHX IMPaB YKPATHCHKUX TPOMAISH 32 KOPJOHOM
MOKJIaJCHUI Ha KOHCyJIB. KoMIeTeHlis IUIIOMAaTUYHOTO MPEACTAaBHUIITBA a00
KOHCYJIbChKOT yCTaHOBH BH3Ha4YaeTbcst KOHCYNIBCHKMM CTaTyTOM YKpaiHu
3arBep/keHUM Yka3zom [lpesunenta Ykpainu Bim 2 kBiTHA 1994 p., a Takox
MIOJIO’KEHHSIMHU KOHCYJIbCHKMX KOHBEHIIIN. Y clipaBax 1110/10 CIIaJIKOEMCTBA, 30KpeMa
31 CHAJKOBHUX CYyNEpPEYOK, AWUIJIOMATUYHI MPEACTaBHULTBA a00 KOHCYJIbCBKI
YCTaHOBU € KOMIIETEHTHUMH MPEJCTaBIATH (32 BUHATKOM IpaBa Ha BIAMOBY BiJ
cnaamuan) 0e3 CreniaibHOl JIOBIPEHOCTI B YCTAHOBAX IHIIMX JIepKaB IPOMAJISH
CBO€I JepXaBW, SKIIO BOHM BIJCYTHI a00 HE MPU3HAYWIN NpPEICTaBHUKA.
['pomansHn VYKpaiHM MarOThb MOXJIMBICTb JOPYUHUTH BEACHHS CIpaBU 1100
CHaIIMHU 32 KOpJOHOM [HIopKoierii. B Ykpaini YKpiHtopKoJeris Hagae opuIndHi
MOCIIYTH MTOCOJIbCTBAM 1HO3EMHHUX JIEPKaB, YKPAiHCHKUM Ta 1HO3€MHHUM O13HECOBUM
CTPYKTypaMm, MPEACTaBIs€ IHTEPECH 1HO3EMHHUX TPOMAIsSH. Y MHTAHHIX 3aXHUCTY
npaB rpoMajasH YKpaiHM 3a KOPJAOHOM YKpPIHIOPKOJETis i€ y CHiBIpami 3
MiHICTEpCTBOM 3aKOpJIOHHUX CcHpaB YKpaiHu, MiHICTEPCTBOM IOCTHUIII YKpaiHW,
MiHicTepCcTBOM BHYTPILIHIX clipaB YKpaiHu, ['0JJOBHUM apXiBHUM YIPABIIHHSM,
MICIICBUMH JCPKaBHUMH aIMIHICTPAIlIIMH, JUIJIOMATHIHUMU MPEICTAaBHUIITBAMU
Ta KOHCYJIbCBKUMHU YCTaHOBaMM YKpaiHU B 1HO3EMHHUX JeprkaBax. I3 po3BUTKOM
HE3aJIKHOCTI YKpaiHu YKPIHIOPKOJIETisl pealli3ye COoIlialbHO-TPAaBOBl 1HTEpecH
HaIoi JIepKaBu Ha HaIllOHAJIHLHOMY Ta MDKHApoJHOMY piBHI. Ha 3mami cTomiTh
VYkpiHtopkosieris Hajana ropuaudHe 3abesnedeHHs y copasi Burmar ®PH Tta
ABctpiero komneHcaiii 600 Tuc. ykpaiHiliB — KOJHIIHIM ocTapbaittepam. Huni
VYKpIHIOPKOJIETiSI aKTUBHO TIPAIflO€ HaJA IHIIOK TPOOJIEMOI0 HAIIOHAILHOTO
MacmTady — 3aXMCTOM IpaB YKPAIHCHKUX TPYIOBUX MITCPAHTIB 32 KOPJIOHOM,
HacaMmIiepes y kpainax 3axinHoi €sponu. 91 TpaaumiiiHumu 1ist YKpiHIOPKOJIETii €
CIpaBH, MOB’s3aHI 31 CHAJKyBaHHSAM MailHa 3a KOpAOHOM 1 B Ykpaini. Y
JIeTIapTaMeHT1 MOCTIMHO B MPOBAXKEHH] 3HAXOASATHCS COTHI CHaJKOBHUX CIIPaB: BiJl
MIPOCTHX, i3 3aIIOBITOM Ha KOHKPETHY 0CO0Y; 10 My’K€ CKIAJHHX, JIe CKPYITYJIbO3HO
BUBYAIOTHCS apXiBH, 30MPAIOThCS IOKYMEHTH Ta JOKa3W Ha MiATBEPIKCHHS IIpaBa
Ha CHAAIIMHY OCI0 BIiJJaJICHUX CTYIEHIB POJUHHOTO 3B’s3Ky. JlemaprameHT
CIaJKOBOTO IIpaBa CKIIAJIAEThCSA 3 JCKUIBKOX TEPUTOPIAIbHUX BIIAUTIB: BIIJILI
Kanamu, Bignin CIIA, Bigmin BenukoOpuranii, ®panmii Ta bensrii, Bigmain ®PH,
Asctpii Tta IBeiiuapii, Bimmin ABctpamii Tta HoBoi 3emannii, Bigmin kpain
bruzpkoro Cxofy, y SIKMX HpaIiol0Th (DaxiBlll y Taimy31 HalllOHAIBHOTO CIaIKOBOTO
3aKOHO/IaBCTBA BIAMOBIIHUX KpaiH Ta MIXKHAPOIHOTO MPUBATHOTO MIPaBa.



BUCHOBKMU 3 TEMH

['ooBHMI TIPUHLIMI CIIAJIKOBOTO MpaBa BUKIAICHUM y TakKid KIacHYHIN
HOPMI, 3MICT SIKOI ITOJIATA€E y TO, 110 BIIHOCUHM I10 CIIaJJKOEMCTBY BU3HAYAIOTHCS 32
3aKOHOM Ti€i KpaiHu, JIe CIaIKOJaBelb MaB OCTaHHE MICIIE€ IPOKUBAHHSI.

OCHOBHMMHM KOJII31{HO-IPABOBUMH TMMTAHHSAMU TPYJIOBUX BIJHOCHUH 3
1HO3EMHHM €JIEMEHTOM €:

1) MOXIMBICTh 3aCTOCYBaHHS NPUHLMITY AaBTOHOMIi BOJI CTOpiH [0
TPYJIOBOT'O JOTOBOPY;

2) BU3HAYCHHS CHUCTEMM KOJI3IMHUX TPHUB'A30K, 3a JOMOMOTOI0 SIKHX
HaNOLIbIIe pallioHaTbHO BU3HAUATH MPABO, SKE CIiJ 3aCTOCOBYBATH /IO 3MICTY Ta
(dbopMH MPaBOBUX AKTIB, 10 CY0'€KTIB MIXKHAPOAHUX TPYIOBUX BIJTHOCHH.

METOJIUYHI TOPAJIU IIOJ0 NIJITOTOBKU JIAHOI TEMU
[Ipy miaroroBIi OO MPaKTUYHUX Ta CEMIHAPCHKUX 3aHATH 3/100yBaul BHUIOI
OCBITH MOBHHHI 3BEPHYTH yBary Ha BUBUYEHHS KJIIOYOBHUX MOHSITH TEMH, TAKUX SIK:
CIaIKOBI MPABOBIAHOCHHHU 3 1HO3EMHHUM €JIE€MEHTOM, KOJi31i y CIaJKOBOMY IpaBi,
3MIMCHEHHS] TIpaBa Ha CIAJAKyBaHHS Yy MDKHApOJHOMY IPUBATHOMY TIpaBi,
CHa/IlI1HA, 3aMOBIT, CIIAJIKyBaHHS 32 3aKOHOM, CIIaJIKyBaHHSA 3a 3aMl0BITOM.

3anuTaHHA TAa 3aBJAaHHS /ISl CAMOCTIIHOTO KOHTPOJIIO

1. Sxuii 3aK0H 100 CNAaJKyBaHHS HEPYXOMOCTI € BU3HaYaJIbHUM B YKpaiHi?
2. @OyHKIIi, SKI BUKOHYE KOHCYJ VYKpaiHM Yy CIpaBax, IMOB’S3aHUX 31
CHAIIHHOIO.

3. OxapakTepu3ynTe CraKoBi MpaBa iIHO3EMIIIB B YKpaiHi.

4, OxapakTepu3yiTe CraJKoBl MpaBa yKpPaiHIiB 32 KOPIOHOM.



