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KOHCIEKT JEKIIN

3 muenuiutian KAKTYAJIBHI ITPOBJIEMHU 3ACTOCYBAHHS
KPUMIHAJIBHOI'O 3AKOHOIAABCTBA»

Jlns 3m00yBaviB  BHUINOI OCBITH
apyroro (MaricTepchbKOro) piBHS
BHUIIOI OCBITH 31 CIELIaAJIBLHOCTI
262 «IIpaBooxopoHHa
IISJIBHICTE

Juinpo — 2023



YKJIAJIAYL:
Xpucroa FO.B. — noueHT kadenpu KpUMIHAJIIBHOTO MpaBa Ta KPUMIHOJOLTII,

K.10.H., JOII.

PELHEH3EHTMU:

1. [Ipodecop kxadeapu MNpaBOOXOPOHHOI MISIIBHOCTI YHIBEPCUTETY MMTHOI
CIpaBH Ta (pIHAHCIB, JOKTOP IOpUANYHUX HayK, AoueHT Ouekcii TUTAPEHKO.

2.Cynns IlaBmorpaichbKkoro MiCbKpalOHHOTO cyay JIHImpomeTpoBCHKOI
obnacti, 1okTop ¢inocodii y ramysi npasa Ipuna HIAITIOBAJIOBA.

KoHncriekT nekiiii oOroBopeHuit
Ta CXBaJIEHMM Ha 3acigaHHl
Kadeapu KpUMIHAIBHOTO TIpaBa
ta kpuminosorii HHITITIDITHIT
«29» ceprast 2023 Ne 2


https://www.facebook.com/pdkpd.umsf.dp.ua/?__cft__%5b0%5d=AZVnBR_6BhRNXnPi3bXjnAwtG2hnMIrn-rDpjs3Spg3Nn8OfrtccYgyHUA1__-3Df7tw4rmTVWgMHOM4A6aeo4Qvh3_oBCxJ6sffiiO5dZvjwPSLWKEoO2AT4VvBB1xCTgjnlJaEcHy6UBJ_0949dJam&__tn__=-UC*F
https://www.facebook.com/pdkpd.umsf.dp.ua/?__cft__%5b0%5d=AZVnBR_6BhRNXnPi3bXjnAwtG2hnMIrn-rDpjs3Spg3Nn8OfrtccYgyHUA1__-3Df7tw4rmTVWgMHOM4A6aeo4Qvh3_oBCxJ6sffiiO5dZvjwPSLWKEoO2AT4VvBB1xCTgjnlJaEcHy6UBJ_0949dJam&__tn__=-UC*F
https://www.facebook.com/pdkpd.umsf.dp.ua/?__cft__%5b0%5d=AZVnBR_6BhRNXnPi3bXjnAwtG2hnMIrn-rDpjs3Spg3Nn8OfrtccYgyHUA1__-3Df7tw4rmTVWgMHOM4A6aeo4Qvh3_oBCxJ6sffiiO5dZvjwPSLWKEoO2AT4VvBB1xCTgjnlJaEcHy6UBJ_0949dJam&__tn__=-UC*F
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TEMA 3. ITPOBJIEMHA 3ACTOCYBAHHSA KPUMIHAJIBHOT'O
3AKOHOJIABCTBA Y PA3I IONEPEJHbOI KPUMIHAJILHO
MNPOTUIIPABHOI JIAAJIBHOCTI

(2 roguHM)

IInan

1. Bunu roryBanHs, 110 nependadeni 3araibHo0 Ta OCOOJIMBOI YaCTUHOIO
KK Vkpainn.

2. AxTyanpHI TNHWTaHHA BIiAMEXYBaHHS TOTYBaHHS JO KPUMIHAJIBHOTO
NpaBOMOPYIICHHS Bl  BUSBJIEHHS HaMIpy Ha BYMHEHHS KPHUMIHAJIBHOIO
MIPaBOMOPYIICHHS.

3. Ilomunka y (akTHYHUX O3HAKaX BUMHEHOTO MISHHSA Ta ii 3HAYCHHS IS

KBa(iKalii BYNHEHOTO SIK 3aMaxy Ha KpUMIHAJIbHE TPABOMOPYILIEHHS.

PEKOMEH/IOBAHA JIITEPATYPA:

1. KpuMminaneae nmpaBo Ykpainu. 3arajipHa 4yacTHHA : TiApy4dHUK / A. A.
Bacunwes, €. O. I'magkora, O. O. XXutHuii Ta iH. ; 3a 3ar. pea. npod. O. M.
JlutBunoBa; MBC VYkpainu, XapkiB. Hall. yH-T BHYTp. ciipaB. Xapkis, 2020. 428 c.

2. Comnko I.M. TeopernuHi OCHOBH KBamiikauii KpUMIHAIBHUX

npaBonopymieHb: HaB4. nocionuk / [.M. Cominko, C.A. Jluxosa, O.I1. Kymikos.

Tepnonuis : Ocagna FO.B.., 2022. 188 c.

META JIEKIIII:

v’ HaByaimbHa: (DOPMyBaHHSA 3HAHb MPO CydacHi JHHAMIYHO-TIEPEMIiHHI
aKTyaJlbHI TEOPETUYHI Ta TPHUKIAAHI TPOOJIEMHU 3aCTOCYBaHHS KPUMIHAIBHOTO
3aKOHOJIABCTBA Y Pa3l MOMNEPEIHbOI KPUMIHAIBHO MPOTUIIPABHOT 1SNIBHOCTI;

v’ posBuBaroya — (POpMyBaHHs Mi3HABAILHOI AKTHBHOCTI 3100yBadyiB
OCBITH, 3aJIy4€HHS 1X y MPOIeC HAyKOBOIO MOIIYKY ISl MOAAIBIIOT0 CaMOCTIMHOTO
OCMUCJICHHSI HUMH TIEPCIIEKTUB Ta TOJIOBHUX HAMpPsMiB pO3B’S3aHHS 3a3HAYCHHUX

pobieM;



4

v’ BuxoBHAa: (OPMYBaHHsS IIEPEKOHAHHS @IPO HEOOXIAHICTH AaKTHBHOI
OpaBOMIpHOi TMOBENIHKA SK OCHOBM (YHKIIOHYBAaHHS TPABOBOi JEp)KaBH.
®dopmyBaTH IIHHICHI OpPIEHTUPU BIANOBIAHO [0 17€alliB TyMaHI3My, JIEMOKpATIi,
COLIIaJIbHOI CIIPAaBEIMBOCTI, IOBArk JJO 0COOU; BUXOBYBATH aKTHUBHY T'POMAISIHCHKY
MO3MIII0; CIPHUATH YCBIJOMJIEHHIO POJi Ta 3HAYEHHS IOPUIUYHOI AISUIBHOCTI B
po30y/0BI Ta 3MIIIHEHHI YKPaiHChKOI JepkaBu; (GOpMyBaTH y MpPAIiBHUKIB MOJIIIIT
BUCOKHI pIBEHb IPABOBOI CBIJIOMOCTI Ta MPaBOBOI KYJIbTypH, MpodeciiHuX Ta

0COOMCTICHUX SIKOCTEM.

BCTYII

B 00’exTuBHIN NiIACHOCTI OyIb-AKEe AISSHHS, B TOMY YHUCII ¥ KPUMIHAIBHO
IPOTUIIPABHE, sIKE OyJO pO3MOYaro, y BIANOBIIHMA MOMEHT 3aBepuiyeThes. Ilpu
bOMY 3aBEpPILICHHS KPUMIHAIBHOTO MTPABONOPYIIEHHS MOX€E OYTH 3yMOBIIEHO ABOMA
dbakTopamMu: a) 3aKiHYEHHS KPHUMIHAJIBHOTO TPABOMOpPYIIEHHS Ta O0) MHoro
NPUNUHEHHS SIK 3 00’ €KTUBHUX NMPUYMH (110 HE 3aJIeXaTh Bl BOJI1 Cy0’€KTa), TaK 1 3
CyO’€KTUBHHX MPUYHH (32 BOJICIO CY0’ €KTa).

Tak, y pa3l 3aKiHYEHHSI KPUMIHAJIBLHOTO MPaBOMOPYIIECHHS BOHO BU3HAETHCS
3aKIHYEHUM. Y pa3i NPUMUHEHHS KPUMIHAIBHOTO MPABONOPYLIEHHS BOHO BU3HAETHCS
HE3aKIHUECHUM.

SKo npunuHEeHHs BIAOYJIO0CS 3 MPUYMH, 110 HE 3aJIeXalnu BiJ BOJI Cy0’€KTa
KPUMIHAJILHOTO TPABOMOPYIICHHS, TO TO Ma€ MiCIle TOMNepeaHs KPUMIHAIBHO
MPOTUIIPABHA JISJIBHICTh HA CTaJli TOTYBAHHS /10 KPUMIHAJIBLHOTO MPABOMOPYIIIEHHS
(ct. 14 KK) a60 Ha ctaaii 3amaxy (ct. 15 KK).

SIkimo  nmpumnuHEHHS  BiAOyJnocs 3a  BOJIel0  CyO’€KTa  KpUMIHaJIbHOTO
MPaBOMNOPYILIEHHS, TO Ma€ Miclle J0OpOBUIbHA BiIMOBA NPU HE3aKIHYEHOMY
KpUMiHaJIbHOMY TipaBomiopytieHHi (cT. 17 KK).

[Torrpu Baromi JOCTITKEHHS Ta 3HAYHUN BHECOK y PO3BUTOK 1HCTUTYTY CTafii
BUMHEHHSI 3JI0YMHY, OKpECJieHa TeMa € J0cCl akTyajdbHOr. HaykoBui U Hagami

BUCBITJIIOIOTh AUCKYCIMHI TUTaHHS, 10 CTOCYIOThCS TOTYBaHHS JI0 3JIOYMHY, 3aMaxy
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Ha 3JI0YMH, KPHUMIHAJIBHOI BIAMOBITAJILHOCTI Ta TpPHU3HAYCHHS IIOKApaHHSI 3a
HE3aKIHYCHUH 3JI0YMH. Y KpUMiHAIBHO-TIPABOBIN JITEpATypl HEMAE CIUIBHOT TMO3UIIIT
1010 HASBHOCTI CTa i BYMHCHHS 3JIOYMHY B OKPEMHUX BHJIaX 3JIOYMHIB (HAIIPUKJIIA],
y 3JI0YMHAaxX 13 MOJBIHHOI (OPMOIO BHHH, TPHBAIOUMX, YCIUYEHUX, ABOOO €KTHUX
CKIIaJlax 3JI0YMHIB Tomo). Hes’scoBaHMMH 3alMINAIOTECS IUTAHHS CTOCOBHO
BU3HAYCHHS KaTEropii TSHKKOCTI Ta BUIIB 3JI0YMHIB, 32 TOTYBAHHS JI0 SIKUX HAJICKUTh
nepeadaYnuTH KPUMIHAJIBHY BIJMOBIIAIBHICTD, a TAaKOX JOLUIBHOCTI JudepeHIarii
BIJIMOBIIAJTFHOCT] 32 HEMPHUAATHUNA 3aMax. | Hamami 3a3HAIOTh KPUTHUKH TTOJOKEHHS
YUHHOTO 3aKOHOJABCTBAa TIPO 3MEHIIEHHS pO3MIpPY HaWOUIbII CYBOPOrO BHUIY
MOKapaHHs 3a TOTYBaHHS 0 3JIOYMHY Ta 3aMax Ha 3JI0YHMH, MPU3HAYEHHS JOBIYHOTO
1n030aBJIEHHSI BOJII 3a OKpeMI He3aKiH4eHi mocsraHHs Tomo. [lpobimema momsirae
TaKo’XX 1 B HEOJHAKOBUX IIJAX0JaX A0 KBamidikaiii HE3aKIHUCHOTO 3JIOUMHY Y

IPaBO3aCTOCYBAaHHI.

1. BUIU TOTYBAHHS, IO NEPEABAYEHI 3ATAJIBHOIO TA
OCOBJIUBOIO YACTHUHOIO KK YKPAIHU

Jlesiki BUAM TOTYBaHHS O KPUMIHAJIBLHOTO MPABOMOPYIICHHS BIIPI3HAIOTHCS
NEBHUMH CHEUU(IYHUMU OCOOJIMBOCTAMHM, 110 OOYMOBHWIJIO iX OKpEMHUU pO3IIsA Y
HAyKOBIN JITEPATYPI SIK «CHELiadIbHUX BUIIB TOTYBaHHS .

30kpema, 10 TaKUX CHeliaIbHUX BUIIB TOTYBaHHS BiTHOCHIIN:

-HeBJaJIe MA0YPIOBaHHS 1 TOCOOHUITBO;

-3MOBY, OpTaHi3aIlito i yuactb y 6ani;

- 1HIIl KPUMIHAJIbHI MPaBOMOPYIICHHS 3 YCIUEHUMH 10 CTajli TOTYBaHHS
CKJIaJlaMHu;

- He3aKOHHE NPHUI0aHHs YM BUTOTOBJIEHHS 30pOi TOIIIO.

Cnemudiky 1ux AisHb JOCHITHUKH JaHO1 MpoOiieMu BOadaad B TOMY, IO
BOHH, SBJISIIOYM COOOI0 CAMOCTIHWHI KPUMIHAJIBHO MPOTHIPABHI MisTHHS, BOJHOYAC
Majau KBami(iKyBaTHCS 1 SK TOTYBaHHS JO KPUMIHAJIBHOTO MPABOMOPYIICHHS.

HificHo, HeBaane miaOyprOBaHHS 1 MOCOOHHUIITBO, HAMPHUKIIAJ, X04Ya 1 € YACTUHOIO
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IHCTUTYTY CIIBY4YacTi, y OUIBIIOCTI BHUIAJKIB KBaTi(IKyIOTbCS SIK TOTYBaHHS [0
KPUMIHAJILHOTO MTPaBOMOPYIIEHHS.

Te came MOXHa 3a3HA4YUTH 1 MPO Taki KPUMIHAJIbHI MPAaBOMOPYIIEHHS, SK
MipoOJICHHS JOKYMEHTIB UM HE3aKOHHE MPHUAOaHHS, BUTOTOBJICHHS 30p0i TOIO, —
CyJOBa TPAKTHKA BIJICTOIOE TO3MINIO, IO I KPUMIHAJIbHI MPAaBOMOPYIICHHS, 3a
HAsSBHOCTI Hamipy OCOOM Ha BYMHEHHS M€ W 1HIIOTO KPHUMIHAJIHLHOTO
MPaBOIOPYILICHHS, MMIATal0Th KBamidikaiii sSK TOTyBaHHS 10 KPHUMIHAJIBHOTO
npaBomnopymieHHs. lle  miATBEpMKYEThCA  TakUMU  TOcTaHOBamu  [lnmenymy
Bepxosnoro Cyny:

- «IIpo cymoBy MpakTHKy B CIpaBax NpO BUKPAJCHHS Ta IHIIEC HE3aKOHHE
MOBOJKEHHA 31 30po€ro, OOMOBHMMHM MpuUINacaMyd, BUOYXOBUMHU pPEUYOBHHAMH,
BUOYXOBUMH MPUCTPOSIMH YU PaioakTUBHUMHU Matepianamu» N 3 Bix 26.04.2002;

-  «IIpo 3acTocyBaHHs cyAaMH  3aKOHOJABCTBa, M0 Iepeadadae
BI/IMOBIAANBHICTD 32 MOCSTaHHS Ha JKUTTS, 3JJ0pPOB’s, T1HICTh Ta BJIACHICTH CYJJIIB 1
MpalliBHUKIB TPaBoOXopoHHUX opraniB» N 8 Big 26.06.1992;

- «[Ipo mpakTUKy pO3TIALy CyJaMHu KPUMIHAIBHUX CIPaB MPO BUTOTOBIICHHS
a00 30yT mapoOseHuX rpomiei un mHaauX nanepis» N 6 Big 12.04.1996;

- «IIpo mpakTUKy 3aCTOCYBaHHS CyJaMH 3aKOHOJABCTBA MPO BiJMOBIAAIBHICTh
3a OKpeMi 31104rHH Yy cepi rocroaapebkoi misutbHOCTI» N 3 Bix 25.04.2003 Tomo.

[Ipo Taki KpuMiHaJIBHI MPABOMOPYIIEHHS, K 0aHIUTU3M — CT. 257 (y dhopmi
opraHizauii OaHIM) 4YM CTBOPEHHS 3JIOYMHHOI opraHizamii (ct. 255), y Teopii
KPUMIHAJILHOTO TpaBa TOBOPATH SK MPO KPUMIHAIBHI MPABOMOPYIIEHHS 3 YCIYEHUM
JI0 CTaJlli TOTYBaHHSI CKJIa/IOM.

3a3HaueHe J1a€ MiJICTaBy 3pOOUTH BUCHOBOK, 1[0 TIEPENTiK BUIIB TOTYBaHHS HE
ooMexyeThes 4. 1 cr. 14 3aransnoi yactunu KK, 1 10 okpemux, caMmoCTIHIX BUIIB
TrOTYBaHHA TEOpisl KPUMIHAJIBHOTO MpaBa 1 CyAOBa MPAKTHKA BITHOCHThH JESKI
KpUMIHAJIbHI TIpaBomopyiieHHs, nependaderi OcodmmBoro gactuHoro KK, 30kpema,
KpUMIHAJIbHI TIPABOTIOPYIICHHS 3 yCi4eHUM CKJagoM. HeoOXiHO MiIKpecInTH, 110
IIUIIXOM KOHCTPYIOBaHHS KPUMIHAJIBHUX MPABOMOPYIICHh 3 YCIYEHUM CKJIAI0M

3aKOHO/IaBellb BCTAHOBUB IMOCWJIEHY KPHUMIHAJIBHY BIJAMOBIAAIBHICTh 3a HAWOUIBII
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CyCHiJIbHO HeOe3MeuH1 BUau ToTyBaHHs. [Ipu 11bOMy BiJIMOBIAAIBHICT 32 TaKi BUIH
rotryBaHHs 0yio 3akpimieHo B OcobmnuBiii yactuni KK.

Taky TOuky 30py BIACTOIOIOTH  YKpaiHCBbKI  JOCHIIHHUKH, 30Kpema
I1.C. MaTumieBchbKUi, KWW B1JI3HAYUB, IO «IHOJ1 Aii, TOB’sI3aH1 3 TOTYBaHHSIM JI0
OJTHOTO KPUMIHAJIBHOTO MPaBOMOPYIIECHHS, YTBOPIOIOTH CAMOCTIMHMIA CKJIaJ] 1HIIIOTO
KPUMIHAIBHOTO TMPABOIMOPYIICHHS, HaNpHUKiIaA, Opua0aHHs a00 BUTOTOBJICHHS
BOTHENAJIbHOI 30pO1 [ HACTYITHOTO pO301HHOTO HaNaIy».

[1.JI. ®pic Takok BBa)Kae, IO ICHYE SIK «TOTYBaHHS B UUCTOMY BUTJISIII», TaK 1
rOTYBaHHA Yy BHJl CaMOCTIMHHUX CKJIaJ(IB KPUMIHAJIBHUX I[PaBONOPYIICHD,
nependoayeHux Ocobnuporo yactuHoro KK.

C.J. [llamyuenko 3ayBaxye, 10 «B JEIKUX BUMAJKaX OKpeMi Aii, Kl 3a CBOIM
KPUMIHAJILHO-TIPABOBUM 3MICTOM MOKYTh PO3IJISJIATUCA SIK MMIITOTOBYI, NepedadeHi
y ctarTax OcobmuBoi yactuan KK gk 03HAKM CKiIany 3aKIHYEHOTO KPUMIHAJIBHOTO
MPaBOMOPYILIEHHS] TEBHOIO BUIY» — 3MOBa Ha BUYMHEHHS JId 3 METOIO
HACHJIBHUIIBKOI 3MIHM YHM TOBAJICHHS KOHCTUTYLIMHOTO Jagy abo 3aXOIUICHHS
JIEpKaBHO1 BJIAJV TOLIO.

0.0. lynopoB BBaxae, 110 y BUIaiKax, nepeadadeHnx OcoOIMBO0 YaCTHHOIO
KK, Taki B TOTyBaHHS, SIK MiAIIYKYBaHHS CIIBYYaCHUKIB Ta 3MOBAa Ha BUMHEHHS
KPUMIHAJIBHOTO  MPABOMOPYIIEHHS, MOXYTh YTBOPIOBATH CAMOCTIMHI CKJIAAH

KPUMIHAJILHOTO TIPaBOMOpPYIICHHs (mependadeHi, Hampukiaan, crartamu 109, 255,

392).

Tob6oto KK mepenbayae BiAMOBIAAIBHICTh 32 TOTYBaHHA K 332 CaMOCTIHHUMN
BUJI KPUMIHAJIBHOTO MPABOMOPYIIEHHS HE TIIbKM y 3arajbHId YacTUHI, a U Yy
Oco6mnuBiit yactuni KK.

Takum 4MHOM, TOIIBHO BUAUIATH: 1) 3aranbHi BUIM rOTyBaHHs (nependayeHi
3aranpHoto uwactuHoto KK) Ta 2) cmemianbHi BuUAu TOTyBaHHS (mepeadadeHi
Oco6muBoro yactuHoro KK).

[Ipu upoMy 10 MEpIIOTO BUAY CI1J BIAHECTH TOTYyBaHHs, repeadadere 4. 1 cr.

14 KK, Tobtro nii, sKi HE MICTATh CKJIaay OKPEMOTO KpPHUMIHAIBHOTO



8

npaBoIopyiIeHHs , nepeadadeHoro OcobnauBoro yactuHow KK, y Tomy umci 1 Tak
3BaHE «HEBJAJC MII0YPIOBaHHI» 1 «HEBAAJIE MOCOOHMUITBO» Tomo. [IuTaHHs, sKi XK
KpUMiHANbHI TpaBonopymieHHs, nependaueni Ocobmuporo yactuHoro KK, BimHecTH
70 JAPYroro 13 3a3HAYCHUX BUIIB, € HAWOUIbII MPUHIIMIOBUAM JJI OOTPYHTYBaHHSI
3a3Ha4YCHOI BUIIE KiIacuQikairii.

Tak, meranpHe pociimkeHHs OcobmuBoi wactuar KK, a Takoxx duciIeHHHX
noctaHoB  [lnenymy BepxoBHoro Cyay 1m0OJ0 TPakTUKH  3aCTOCYBaHHS
KPUMIHAJIBHOTO 3aKOHY Ja€ IMiJICTaBU 3pOOWTH BUCHOBOK, IO /IO BUAIB TOTYyBaHHS
MO>KHA BIJTHECTH:

1) xpuMiHAIBHI TPABONOPYIICHHS 3 YCIYEHUM JIO CTaJil TOTYBaHHS CKJIAJIOM.
Takumu KpUMiIHAJIBHUMH TTPABOTIOPYIICHHSIMH €: 3MOBa Ha BUMHEHHSI il 3 METOIO
HACHJIBHUIIBKOI 3MIHM 4YHM TOBAJICHHS KOHCTUTYLIMHOTO Jagy abo 3axOIUIeHHS
nepxkaBHoi Bimagu (4. 1 cr. 109 KK), opranizamis rpynu, JIsJIBHICTh SKOI
3MIIUCHIOETHCS 1] TPUBOJIOM TMPOMOBIAYBaHHS PENIriHHUX BIPOBYEHB 1 MOEAHAHA 13
3aIOJIIIHHAM IIKOJIU 370pOB’I0 JIozie abo crareBoro posmycror (cr. 181 KK),
CTBOpeHHs 304rHHOI opranizamii (cT. 255 KK), opranizamis 6anau (ct. 257 KK),
CTBOPEHHSI TEPOPUCTUYHOI TPYNU Y TepopucTHuHOi opranizamii (cT. 258-3 KK),
CTBOPEHHS HE TMepeadayeHuX 3aKOHOM BO€HI30BaHUX a00 30poiHMX (opMyBaHb (4.
1, u. 2 ct. 260 KK), opranizaiisi rpynoBux Ail, 1110 TPU3BEIU J0 IpyOOro MopymeHHs
rpomancekoro nopsaky (cr. 293 KK), crBopenns wmicip posmyctu (cr. 302 KK),
cyreHepctBo (4. 4 ct. 303 KK), opranizaitisi MicIip JJisi HE3aKOHHOTO B)KMBaHHSI,
BUPOOHMIITBA Y BUTOTOBJIEHHS HAPKOTHYHHX 3aCO01B, ICUXOTPOITHUX PEUOBUH a00
ix amamoriB (ct. 317 KK), He3akoHHa oprasizamis MiCIlb JJIs1 BXXKHBaHHS
onypMmaHworounux 3aco0iB (ct. 322 KK), opranizaiiss HE3aKOHHOTO TepenpaBiICHHS
ocib yepe3 nepxkaBHui kKopaoH Ykpainu (ct. 332 KK), opranizaiiisi opraHizoBaHoOi
rpynu 3 MeTow TepopusyBaHHs 3acypkeHux (ct. 392 KK), ywacts y 3MOBI,
CIpsIMOBaHIN Ha TJIaHYBaHHS, MIATOTOBKY, PO3B’S3YBaHHS Ta BEJICHHS arpeCUBHOT
Biiinu (ct. 437 KK);

2) KpUMIHAJIBHI IPAaBOTIOPYIICHHS, 00’ €KTHBHA CTOPOHA SIKUX CHOpMyIIbOBaHA

TOTOXKHO ab0 monidbHO 10 (opmymoBaHb, fiki Mictatbes y 4. 1 cr. 14 KK.
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Hanpuknan, migpoOka JOKYMEHTIB, HE3aKOHHE TIOBOKEHHS 31  30poe€ro
(BUTOTOBJICHHSI, IPU0AHHS, MEpeoOIaITyBaHHS 3ac001B BUNHEHHS KPUMIHAIBHOTO
MPABOTIOPYIICHHS) TOMIO Ta IX CIeMiadbHI BHIHW, HAMPUKIAd, BUTOTOBJICHHS,
30epira”Hs, npuaOaHHs, MePEeBE3CHHs, IEPECUIIaHHs, BBE3CHHS B YKpaiHy 3 METOIO
30yTy migpobnenux rpomei (ct. 199 KK), miapobka nokymeHTiB Ha nepekas (ct. 200
KK), He3akoHHE BUTOTOBJICHHS, 30epiraHHs, 30yT ab0 TpaHCMOPTYBAHHS 3 METOIO
30yTy migakum3Hux ToBapiB (cT. 204 KK), BuroToBieHHs 3 MeTOW 30yTy
niapobaeHnXx HeAepkaBHUX HiHHUX mamnepiB (cT. 224 KK), He3akoHHE MOBOIKEHHS 31
30po€ro, OoroBMMHM TpunacaMu ado BuOyxoBuMH pedoBuHamu (cT. 263 KK),
HE3aKOHHE TOBOJ/KECHHS 13 pagioakTuBHUMU MaTepianamu (cT. 265 KK), HezakoHHE
BUPOOHMIITBO, BUTOTOBJIEHHS, NpUAOaHHA, 30€piraHHsd, [EPEeBE3C€HHA YU
MepPECHIaHHs HAPKOTUYHUX 3ac00iB, MCUXOTPOMHUX PEYOBUH ab0 iX aHAJIOTiB (CT.
307 KK), taki x aii momo npekypcopiB (ct. 311 KK), He3akoHHE BHTOTOBJICHHSI,
MiIpOOJICHHS JOKYMEHTIB Ha OTPUMAHHS HApKOTUYHUX 3aC001B, MCUXOTPOIHUX
peuoBuH abo mpekypcopiB (ct. 318 KK), BukpaneHHs, MPUBIACHEHHS, BUMaraHHs
BIMCHKOBOCITYK00BIIEM 30poi, 00HOBUX MpuMaciB, BUOyXOBUX ab0 1HIIMX OOMOBHX
PEYOBHH, 3ac00IB IEepeCcyBaHHS, BIMCHKOBOI Ta CIHEIiaJIbHOI TEXHIKM YH 1HIIOTO
BIMICLKOBOTO MaifHa, a TaKOXX 3aBOJIOJIHHS HHMH UUISIXOM IaxpaicTBa abo
37I0BXUBaHHA ciy:)k00BUM ctaHoBulieM (ct. 410 KK), po3pobieHHs, BUpOOHUITBO,
3aBOJIOJIIHHS 30poeto MacoBoro 3uuieHHs (cT. 440 KK), BepOyBanHs HaiiMaHIIIB (CT.
447 KK), miamykyBaHHS CHIBYYAaCHMKIB: BTATHEHHS HEMOBHOJITHIX Y 3JIOYMHHY
nistmeHICTh (cT. 304 KK), BTpyuaHHs B JISJBHICTH MpaIliBHUKA MPABOOXOPOHHOTO
oprany (ct. 343 KK), BTpy4anss y aisibHICTh AepkaBHoro Aisiva (ct. 344 KK) oo,
a TaKOX pi3HI1 BUIM NOrpo3, nepeadadeni KK, nHanpukiaza, morposa 3HUILCHHS MaiiHa
(ct. 195 KK), morpo3a BYMHHTH BUKpaJaHHS a00 BHKOPUCTATH PaJi0aKTHUBHI
Matepianu (ct. 266 KK), morposa moo mpaiiiBHUKa MpaBOOXOPOHHOTO opraHy (CT.
345 KK), morpo3sa o0 nepkaBHOTO 4 rpoMajckkoro gisga (ct. 346 KK), morposa
IOJI0 CITY’)kK00BO1 0COOM UM TPOMAJSHUHA, SIKMM BUKOHYE TPOMAJCHKHA OOOB’SI30K
(ct. 350 KK), morpo3sa moa0 ¢y, HapoJHOTO 3acifaTess 4u npucsbkHoro (cT. 377

KK), norpo3a moao nadanbauka (ct. 405 KK) Tomo.
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BinHeceHHs 3a3Hau€HUX KpUMIHAIBHUX MPABOMOPYIIEHb A0 BUIIB TOTYBaHHS,
nependayeHux OcobmuBoro yactuHolo KK, moscHioerscs TakuMm. Ilo-mepie,
yCIUEHHMH Ha CTajli TOTyBaHHS € Ti KpUMiHaJbHI MPABOMOPYIICHHS, 00’ €KTHBHA
CTOpOHA SIKUX CPOpPMYJIbOBAHA TaK, IO € TOTOXHOIO (GOPMYIIOBaHHIO 4. | cT. 14,y
SKiil HaBeJEHO BU3HAYCHHs TOTyBaHHS. Hampukian, me 3mMoBa Ha BYMHEHHS
KPUMIHAIBHOTO MPaBOMOPYIICHHS: 3MOBa Ha MOBAJICHHA KOHCTUTYLIMHOTO Jaay —
9. 1 cr. 109 Tomo. Jlo yciueHMX CKJIaJiB TaKOX HaJIeKaTh KPUMIHAIBHI
IIPaBOIOPYILIEHHS, 00’ €KTHBHA CTOPOHA AKUX X04a c(hopMynbOBaHa 1 HE y MOBHIN
TOTOXHOCTI 13 BU3Hau€HHsAMU 4. 1 cT. 14, anme 3a CBOIM 3MICTOM SIBJIs€, HAPUKIIA,
NIJITYKYBaHHS  CIIBYYaCHUKIB a00 1HIIE CTBOPEHHA YMOB JUIsl BYMHEHHS
KPUMIHAJIBHOTO [PaBOMNOPYIICHHS: oOpraHizamiss OaHAHW, CTBOPEHHS 3JIOYMHHOI
oprasizaiiii TOIIo.

BodeBuap, 1m0 B UX BUMAJAKaX CTBOPEHHS TaKWX YTPYMOBaHb HE € KiHIIEBOIO
METOIO 3JIOUMHIIIB, a 3aBXK/]M Ma€ Ha METI BUMHEHHS SKMXOCh 1HIIUX KPUMIHATBHUX
MpaBOMNOpPYIIEeHb. [3 MOMIOHMX MIPKYBaHb BIJJHECEHO JO BHJIB TOTYBaHHSA 1 TakKi
KPUMIHAJIbHI TMPABONOPYIIEHHS, 00 €KTUBHA CTOPOHA SIKUX CTaHOBHUTh, MO CYTI,
MIIITYKYBaHHST 200 MPUCTOCYBaHHS 3aco0iB ab0 3HApSAb i BUMHEHHS 3JI0YUHY.
Humu €, nanpukian, ciyx0oBe miapoOseHHs: (cT. 366), HE3aKOHHE IMOBOJKEHHS
(BUTOTOBJIEHHS, MPUAOAHHS TOmIO) 31 30po€ro (CT. 263) Ta iHUII HAa3BaHI BHUILE
KPUMIHAJIbHI TPABOMOPYIICHHS. Y IUMX BUIAJKaX BUMHEHHS 3a3HAUCHUX MiH, 5K
MPaBUJIO, HE CTAHOBUTH KIHIIEBOI METH 3JIOUYMHIIB, a HEOOXIJHE M IS BUMHEHHS
IHITUX KPUMIHAJIBHUX MPABOMOPYIIEHb 32 JOMOMOTOI0 IMX 3aCO0IB UM 3HAPSb.
[Torpo3u BimHECEHI 1O BHJIB TOTYBaHHS TOMY, IO CTAHOBIATH, SK IPABUIIO,
YCYHEHHS TMepemkoa ado 1HIIe CTBOPEHHS YMOB JJIi BUMHEHHS SIKOTOCh I1HIIIOTO
KPUMIHAJIBHOTO TMPABOMOPYILIEHHS 1 TaKOXX BYMHIOIOTHCS, 3a3BUYail Meperyrouu
1HIIMM, 1€ OB HeOe3MeUHUM KpUMIHAIBHUM MPaBOMOPYIICHHSIM.

ITinTBep/KEHHSAM TakKoi OCOOJMBOCTI ACAKHX 13 3a3HAYCHUX KPHUMIHAJIBHUX
IPaBOIOPYILIEHb € MOJOKEHHS, Hanpukiaj, nocraHoB [Inenymy Bepxosnoro Cyny

Ykpainu.
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Tak, 3riqao 3 1. 3 IloctanoBu Ilnenymy BepxoBHoro Cyny YkpaiHu Bij
12.04.1996 Ne 6 «IIpo mpakTuUKy pO3IJsLy CydaMHU KpPUMIHAIBHUX CIIPaB Mpo
BUTOTOBJICHHA a00 30yT MmiJpoOJeHUX TpOIIed 4M I[IHHUX MamnepiB» (i3 3MiHAMH,
BHeceHuMH 3ri1HO 3 [loctanoBoro Ilnenymy BepxoBnoro Cyny Big 03.12.1997
Ne 12), «ockinbku OieT OyJb-fKOi T'POIIOBO-PEYOBOI JIOTepel HE HAJICKATh [0
JIep’KaBHUX IIHHUX TANepiB, X MigApOOJIIEHHS 3 METOIO 30yTy YU 3 METOIO0 OTPUMAaHHS

3a HUMHW HE3aKOHHOTO BUTpAITy CJIiJ] KBATI(IKyBaTU SIK 20MY8aAHHA 00 WUAXPAUCNEA.

BignosigHo go m. 26 Ilocranosu Ilnenymy BepxoBunoro Cyny Ykpainu Bin
26.04.2002 Ne 3 «IIpo cymoBy MHpakTHKy B CIpaBax MpPO BHUKPAJCHHS Ta 1HIIE
HE3aKOHHE TMOBOKEHHS 31 30po€to, OOHOBUMHM mNpuNliacaMHd, BHUOYXOBHMH
pPEYOBHHAMH, BUOYXOBUMU MPUCTPOSIMH YW PATIOAKTUBHUMH MaTepiajlaMi», «SKIIO
BUKPAJICHHS BOTHENaJIbHOI 30poi (KpiM TJIaJKOCTBOJIBHOI MHCIMBCHKO1), O00HOBHUX
npunaciB, BHUOYXOBHUX pPEUOBHMH, BHOYXOBHUX HPHUCTPOIB ab0 paglOaKTUBHHUX
MaTepiaiiB Ta iX HE3aKOHHE HOCIHHSI, 30epiraHHs, rnepejadya 4d 30yT 3M1MCHEH1 AJis
BUMHEHHS 1HIIIOTO 3JIOYMHY, Taki Jii MaroTh KBadiiKyBaTHCS 3a CYKYITHICTIO
3JIOYMHIB, MEepeI0aYeHUX BIJMOBIAHOK YaCTUHOIO CT. 262 1 4. 1 cT. 263 abo ct. 265

KK, a_ MAaKoMC K 20MYBAHHA YU 3aMAX HA BYUHEHHS THULO20 3/I0YUHY.

[Tocranosa Ilnenymy BepxoBnoro Cyay Ykpainu Big 25.04.2003 Ne 3 «Ilpo
MPaKTUKY 3aCTOCYBaHHS CyJaMH 3aKOHOJABCTBA MPO BIJMOBIAAIBHICT 32 OKpeMi

37I0YMHH Y c(pepi rocroiapchKoi MISUTBHOCTI» CBITYUTH MPO BigHeceHHs cT. 204 (.

14), cr. 205 (m. 20), ct. 222 (n. 23) Odo sudis eomysamns: «u. 14. 3mouuH,

nependoavenuii 4. 2 cr. 204 KK, € 3akiH4eHUM 3 MOMEHTY HE3aKOHHOTO
BUT'OTOBJICHHS OY/Ib-SIKOT KIJIBKOCTI IMiIaKIIU3HUX ToBapiB. Jlii ocoOu, cripsMoBaHi Ha
BIJIKpUTTA (CTBOPEHHS) MIAMUIBHOTO LeXy JJIsi HE3aKOHHOTO BHUT'OTOBJICHHSI TaKHX
TOBapiB, a TaKk caMO MPUAOAHHS JJIA X BUTOTOBJICHHS O0JIafHAHHSA, 32 JOTIOMOTOIO
SKOT0 MOKJIMBO 3a0€3MEeYUTH iX MacoBe BUPOOHHUIITBO, MOBUHHI KBaJII(PIKyBaTUCh SIK

20MYBAHHA 00 8UUHEHHs 3a3HayeHno20 snouunyy. IIyHkt 20: «SIkio npu cTBOpeHHi

9yl npuAOaHHI TaKOro cy0’€KTa MIANPUEMHUIIBKOT AisNIBHOCTI BUHHA 0co0a Maja Ha
MET1 HE TIJTLKU MPUKPUTTSI HE3aKOHHOI JIISUTBHOCTI 200 3/1HCHEHHS BUAIB JIISUIBHOCTI,

OJI0 SKUX € 3a00poHa, a W HE3aKOHHE OJIepKaHHS KPEAWTIB 1 MPUBIACHEHHS
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OJIEp’KaHUX KOIITIB YK X BUKOPUCTAHHS HE 3a LUJILOBUM IMPU3HAYCHHAM, 11 Ji1 CIIiA

JIOMATKOBO KBaMi(IKyBaTH [ SIK 20MY8aHHsA 00 GYUHEHHS 3104UHY, TIepe10adyeHOro
BinmoBimHUMH YacTuHaMu cT. 190 um ct. 222 KK». Ilynkt 23: «Skmio BuHHA 0c0ba
HaJlaBajia 3aBiJJOMO HEMpaBAWBY 1H(OpPMAIII0 3 METOI IPHUBJIACHEHHS KOIITIB Yy
BUTJISAL cyOCcHail, cyOBeHIIii, oTamii 4u KpeauTy, ii mii moTpiOHO KBami(ikyBaTH gk

COMYB6AHHA 00 3a80J100IHHS UyaHcum MAUHOM _ULTISAXOM WCZXDCHZCWZBCI Yu 3amax Hda

GUUHEHHA Ub0O20 3TI0HYUHY» .

OT1xe, BpaxOBYIOUN BUIIECHABEAEHE, MOKHA 3pOOUTH BUCHOBOK, 0 OcobsinBa
yactuHa KK MicTUTh NMeBHY KUIBKICTh KPUMIHAJIBHUX MPABOMOPYIICHb, SIKI MOXKYTh
BUMHIOBAaTUCS SK MONEpENHI, TOOTO SIK TOTYBaHHA JO IHIIUX KPUMIHAJIbHUX
IPABOIOPYIIICHb.

OpHak Aesiki 3 HUX € TOMNEPEIHIMH 3aBXIU, TOOTO 3aBXKIU BUMHSIOTHCS 3
METOI0 MPOAOBKEHHS 3JIOYMHHOI MISUIbHOCTI, @ 1HIII MOXYTh BUMHIOBATHCS SIK 13
II€0 METOI0, TaK 13 OyIb-SAKOIO 1HIIOIO.

O3HaKo10 MEpIIoi TPYIHU 3JI0YUHIB € OE3MOCEPETHE 3aKPITICHHS Y TUCIIO3UIIIT
ctarti Oco0JMBOI YAaCTMHM METH MOAAJIBLIOTO BYMHEHHS KPHUMIHAJIBHOIO
npaBonopyiieHHs. Hampukiaa: 3MoBa 3 METOI0 HACHMJIBHUIILKOI 3MIHHA YU TIOBAJICHHS
KoHcTUTyliHOTO Jaagy (4. 1 cr. 109 KK), mnorpo3a BYMHUTH BUKPAJCHHS
PaJl0aKTUBHUX MaTepialliB 3 METOK MNPUMYCUTH (I3UYHY ab0 IOpUIUYHY Oco0y,
MDKHApOJIHY OpraHizailito ado Jepx’aBy BUYMHUTH Oylb-SKy /10 a00 yTpUMaTUCS Bij
Hei (ct. 266 KK) Toro.

JIisi KpUMIiHAJIBHUX TPABOMOPYIIEHb IPYroro BUAY 3a3HayeHa MeTa HE €
00OB’SI3KOBOI0 O3HAKOI0, a OTXKE, 3aJIEKHO BiJ TOro, 4 Oyjia B KOHKPETHOMY
BUMAJKy B OCOOM 3a3Haue€Ha MeTa, I[l KPUMIHAJIBbHI MPaBOMOPYUIEHHS MOXHA
BU3HABAaTH a00 HE BU3HABATH TOTYBaHHSM JI0 KPHUMIHAJIBHOTO MPABOMOPYIICHHS.
TakuM 4YHHOM, TOTYBaHHS IIEPIIOT0 BHUIY MOXKHA Ha3BaTH OOOB’SI3KOBHUMH
KPUMIHAJIbBHUMH TIPABOMOPYIICHHSIMUA TOTYBaHHS, a Apyri — (aKyJIbTaTUBHUMHU
KPUMIHAJIbBHUMH TPABOMOPYIIIEHHSIMU TOTYBaHHSI.

OT1xe, BUIaMU TOTYBaHHS O KPUMIHAJIBHOTO MPABOTIOPYIIIEHHS €:
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1. 3araibHI BHAM TOTYBaHHS (TOTyBaHHs, TepeadadeHe 3arajbHOIO
gactuHoro KK Vkpainu (u.1 c1.14 KK).

2. CremianibHi BUAU TOTyBaHHS (TOTyBaHHS, mepeadadeHe OcoOIMBOIO
gactuHoo KK VYkpainu (camocTiiHI CKJIaau KpUMiHAJIBHUX IPaBOIOPYIICHbD,
NEepeNiK AKX HAaBEJCHO BUIIIE):

2.1. KpumiHaibHi NpaBONOPYIIECHHS, K1 3aBKIU BH3HAIOTHCS TOTYBaHHSIM
(000B’A3KOB1 KpUMiHAJIBHI TTPABOIIOPYIIIEHHS TOTYBaHHS)

2.2. KpuminanpHi IpaBONOPYIIECHHS, sIKI BU3HAIOTHCSI TOTYBAHHSIM 3aJI€KHO
BiJl HASIBHOCTI METH MOJAJIBIIOI0 BUYMHEHHS 1HIIUX KPUMIHAJIBHUX MPABOMOPYIIECHb
(pakynbTaTUBHI KPUMIHAJIbHI IPABONOPYIICHHS TOTYBaHH).

BucHOBOK 10 mepiioro NUTAHHA.

[IpeacraBnena knacudikaiiss Mae MPUHIMIIOBE 3HAYEHHS JJIA BUPIIICHHS
CHIPHUX THUTaHb, TOB’S3aHUX 3 BIAMEXKYBaHHSM TOTYBaHHS [0 KPUMIHAIBHOTO

MPaBOMOPYIICHHS BiJl CYMDKHUX KPUMIHAJIBLHO MPABOBUX SIBHIIL.

2. AKTYAJIBHI TIIUTAHHS BIIMEXYBAHHS I'OTYBAHHSA 10
KPUMIHAJIBHOT'O MMPABOINIOPYHIEHHS BIJl BUSIBJIEHHS HAMIPY
HA BUMHEHHS KPUMIHAJIBHOTI'O ITIPABOITIOPYIIIEHHS

Crnin 3ayBaXkKMTH, IO TaKe PO3MEKYBaHHS CTAHOBHUTH IMEBHI TPYIHOIIl JIMIIE
Uit KBami(ikaili ToTyBaHHsS, NependadyeHoro 3arajibHO YacTHHOMO. AJDKE SKIIO
(hakTUYHO BUMHEHE 0COOOI0 HAJICKUTH JI0 CHEIliaJbHUX BUIIB TOTYBaHHS, HEOOX1THO
BCTAHOBUTH, 1110 BC1 O3HAKH BIJIMOBITHOTO CKJIAAy KPUMIHAIHHOTO MPABOMOPYIICHHS
HasIBHI, 1 KBai()iKyBaTH BUMHEHE 3a BiANOBIAHOWO crarTeto OcobnuBoi yactuau KK.
VY BUNAAKY K BiJIME)KYBaHHS 3arajbHUX BHJIIB TOTYBaHHS, niepeadavyeHux 4. 1 cr. 14
KK, Bix BUsIBJICHHS HaMIpy Yy JESIKUX CUTYAIlIIX 3 YpaxXyBaHHSM IOJ0KEHb YHHHOTO
KK nificHo MOXyTh BHHHMKHYTH TI€BHI yCKIagHeHHs. Hampuknazn, Takudi BHI
rotyBaHHs, nependauenuit cr. 14 KK, sk miamrykyBaHHs CIIBYYaCHUKIB BUMHEHHS
KPUMIHAJILHOTO TPABOMOPYIICHHS, 32 CBOIMH 00 €KTHBHUMH O3HAKaMU € JyXKe

OJIN3bKUM JI0 BUSIBJICHHSI HAMIPY.
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Ak BUI MArOTOBYMX AIN PO3MISAAETHCA MIAIIYKYBaHHS (a HE IMiANIYKaHHS)
CIIBYYaCHHKIB, TOOTO TpuBaroua fig. OTxke, K TOTyBaHHS MMOBHUHHI PO3LIHIOBATUCS
OyAb-Ki MisIHHS 3 TMIAIIYKYBaHHS CIIBYYaCHHUKIB, HAaBITh SIKIIO pPe3yJibTaTy
JOCSTHYTO HE OyIo (He 0yJI0 3HANIEHO CIIBYYaCHUKIB TOIIIO).

OTxe, HEOOX1JHO BU3HAUUTH KPUTEPIi, sIKI YITKO BIAPI3HSIM O y KOXKHOMY
KOHKPETHOMY BHUIAJKY TOTYBaHHS y (OpMI MiITYKyBaHHS CIIBYYaCHUKIB BUMHECHHS
KPUMIHAJIBHOTO  MPAaBOMOPYIICHHS  BiJl BUSBIEHHS HaMipy Ha BUYWHEHHS
KPUMIHAIBHOTO TIPABOMOPYIIICHHS.

OCHOBHUM  KpUTEpIEM BIIMEXYBaHHS TOTYBaHHA JO KPUMIHAJIBLHOTO
MPaBOMNOPYILIECHHS BlJl BUSIBJICHHS HAMIPy B Haylll KPUMIHAJIBHOTO MPaBa BBAaXaJH Te,
10 TpU TOTYBaHHI 10 KPUMIHAIBFHOTO IMPABOMOPYIICHHS B)XE BUUHSIETHCS TIEBHE
CYCIUJIbHO HeOe3MeYHe MisiHHS, a MPU BUSBIECHHI Hamipy — Hi (JIUIIE CIOBO, JKECT
TOIIIO).

OnHak 3a YMOBHM BKJIIOUEHHS 70 TEPENIIKY BHJIB IMIJATOTOBYMX i TaKUX Jii,
K TMIAIIYKYBaHHS CIIIBYYaCHUKIB, MOKHAa TOBOPHUTH, IO 1€l KpUTepid He
crpanboBye. [liyKyBaHHs CIBy4aCHUKIB MOXKE TaKOX BUSIBIISITUCS y BUCIIOBJICHHI
3aByaJIbOBAHO1 MPOMO3UIIIi CyMICHO BUMHUTH KpUMIHAJIbHE MPABONMOPYIICHHSI. ToMy
BIJIME)KYBaHHA  BUSBJIICHHS  HaMmipy Bl TOTYBaHHS [0  KPUMIHAJIBHOTO
MPABOIMOPYILICHHS  CJ1J] TPOBOAUTU 3a PI3HUM CTyNEHEM 1IX CYCHUIbHOT
HeOesneuHocTi. KpuminanpHa cycnuibHa HEOE3NMEeYHICTh MpUTAMaHHA  JIMIIE
TOTYBAaHHIO JI0 KPHMIHAJIBHOTO MPABONOPYIICHHS 1 BTUIIOETbCS B TOMY, IO Ha
BIJIMIHY BiJl IPOCTOTO BUSBIICHHS HaMipy TOTYBaHHS XapaKTEPU3YETHCS CYCHUIHHO
HEOE3MEeYHOI0 METOK — HE IMPOCTO BUCJIOBUTH CBIM HaMmip, a CXUJIUTH JI0 MOTO
BUMHEHHA 1Ie ¥ 1HmwMX oci0. [Ipu roTyBaHHI JO KpUMIHAJIBHOIO MPaBONOPYILIECHHS
HasBHUM € Ounbin  chopmMoBaHe, CTBEp/KEHE OakaHHS O0COOM BUMHHUTH
KPUMIHAIBHOTO TMPaBOMOPYIIeHHS. BUsABICHHS Hamipy mpo Iie, SK MpaBWiIO, HE
CBITYUTh.

ko ocoba Mae HamMip BUYMHUTH KPUMIHAIBHE MPABOMIOPYIICHHS, HATTPUKIIA]
KpaJl’KKy, BOHA MOX€E BUSIBUTHU (BUCIOBUTHU TOIIO) CBIil HAMIP OTOUYIOUUM 13 PI3HUX

MPUYMH: a) 3 0COOUCTUX MPUYNH 0€3 METH MOJIETTICHHS 3/IIHCHEHHS] KPUMIHAIBHOTO
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MPaBOIOPYILICHHS (HaMpUKiIaa, OaKaHHAM MOXBAJIUTUCA Tiepes OMM3bKUMH) Ta 0) 3
OCOOMCTMX TPUYMH 3  METOK  MOJErMIeHHS BYMHEHHA  KPHUMIHAJIBHOIO
MIPABOIOPYIICHHS (HAMIPHUKIA/, 3 METOIO MPOCUTH MPO MPUXOBYBAHHS BUKPAJACHOTO).
3104MHeIb, SIK MPAaBUIIO, YHUKAE BUSBJICHHS Hamipy 3 nepimx npudud. Lle Oyno 6
JoriyHUM: 0coba mepexuBae, Moo ii He 0yJI0 BUKPHUTO, a TOMY HaBps YU CBIIOMO
PO3MOBiJTaTUME 1HIIUM PO CBiil Hamip. BusiBIeHHS HaMipy TyT CKOpilie Moxe OyTu
HECBIIOMUM: 0c00a MpPOroBOpuiIacs, HaNpuKiIad, y CTaHl ajJKOrojbHOTrO abo
HApKOTUYHOTO CI’SIHIHHS TOIIIO.

SKk11o X BUSBICHHS HaMipy 3A1HCHEHE CBIJIOMO 3 IIPUYMH, 110 MalOTh Ha MET1
MOJICTIIICHHS ~ BUKOHAHHS  «3alyMaHOro»  KPUMIHAJIBHOTO  MPABOIOPYIICHHS
(monmomory B MIAPOOJIEHH] KIIOYIB, B YCYHEHHI MEPEIIKOJ, MEePEXOBYBAHHI TOILIO),
BUMHEHEe HAaOyBa€ O3HAK TOTYBAHHA [0 KPUMIHAJIBHOTO mpaBornopymieHHs. [lpu
IbOMY BUSIBJICHHS HaMipy MOK€ MaTH BHIJISI MPSIMOi MPOMO3MINT pa3oM BUMHUTH
KpUMiHAJIbHE MPAaBONOPYIIEHHS, a MOKE€ MaTU (OpMY JIMILE BHUCIOBJIEHHS 0COOOIO
CBOI'0 HaMipy BUMHMTH 1i€ KpUMIHaJIbHE NpaBonopyieHHs. Lle moxe 3ailicHIoBaTucs
IUIAXOM SICKPABOI'O ONMCAHHS BCIX TMepeBar 1 BHUIOJA, Kl MOXYTh HAacTaTH BIA
BUYMHEHHS KPUMIHAJIHHOTO TIPABOMOPYIIEHHS 3 pO3paxyHKy, M0 o0co0a, SKii
BHCJIOBJIEHO 1€l HaMip, cama 3alpoIioOHy€e B3STH Y HbOMY y4yacTb. B 000X Bumagkax
Taki JisHHA 32 uyuHHUM KK HamexuTs KkBami(ikyBaTH K TOTYBAaHHS [0
KPUMIHAJILHOTO TpaBomopyiieHHsa. Jlis BYMHEHHS I1HIIMX MIATOTOBYMX JIiM,
nependayeHux 4. 1 cr. 14, ax mpaBuiio, HEOOX1THO BUMHUTHU MEBHY JI1F0: 3MOBUTHUCS
Ha BUYMHEHHS 3JI0YMHY, NpuadaTu 30poro, MPUCTOCYBAaTH MEBHE 3HAPAIMIs, YCYHYTH
nepemnkoau Tomo. KpiM toro, iHII1 miaroToByi Aii, mependayeni 4. 1 cr. 14, 3a cBoim
3MICTOM HE€ 30IraroThCsl 13 BUSBJICHHSIM Hamipy, TOMY BiIMEXKYBaHHS LUX BUIIB
rOTYBaHHS BiJI BUSIBJICHHSI HAMIPY HE CTAHOBUTD TPY/IHOIIIIB.

ToO6T0, SKIIO BUSABIECHHS HAMIPY Ma€ Ha METiI CTBOPUTH YMOBH JIsl BUNHEHHS
«3alyMaHoro»  KpUMIHAJIbHOTO  MPaBOMOPYUICHHsS,  30KpeMa  MiJUIyKaTH
CIiBy4YacHMKa TOIO, Taki [ii CiJ BHU3HABATH TOTYBaHHSM JO0 KPUMIHAJIBHOTO
npaBonopyiieHHs. Came X BUSBJIECHHS HaMIpy Ma€ MICLIE JIMIIE TOAl, KOJM BOHO HE

CTBOPIOE OY/Ib-sIKI YMOBH JIJII BUNHEHHS 1HIIIOTO KPUMIHAILHOTO TIPABOTIOPYIIICHHS .
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BiamexxyBaHHsSI TOTyBaHHS 10 KPMMIHAJIBHOIO MPABOMOPYIIEHHS BiJ 3aMaxy
Ha KpUMIiHAJIbHE TNPABOMOPYIIECHHS € «HApPLKHUM» MPU JOCIIHKEHHI MpooseMm,
OB’ SI3aHMX 13 BUBHAUCHHSAM Ta KBasli(ikarliero roryBanHs. Hacammepes 3BepHEMOCH
JI0 3MICTY 1 00CATY MOHSATTS 3aMaxy Ha KpUMIHAJIbHE TPaBOMOPYIIIESHHS.

Tak, ct. 15 KK VYkpainu 2001 p. BuU3HAYae, 1m0 3aMaxOM Ha KpUMiHAJIbHE
MPABOTIOPYIICHHS. € BYMHEHHS OCO00I0 3 TpSMUM yMHUCIOM dissHHSA (#ii abo
OC3ISIBHOCTI), OE3MOCEepeIHhO CHPSMOBAHOTO Ha BYMHEHHS KPUMIHAJIBHOTO
MIPaBOTIOPYIICHHS, EPEI0AYCHOT0 BIAMOBIIHOO cTaTTeto OCco0IMBOI YaCTUHU IIHOTO
Konekcy, skiio mnpu mpoMy KpUMiHAJIbHE MPaBOMOPYIIEHHS HE OYyJO OBEJIEHO 0
KIHIIS 3 PUYMH, 10 HE 3aJeKald BiJl 11 BoJil. TOOTO KpUMIHATBLHUM 3aKOH BU3HAE 32
3aMaxoM O3HaKy MisTHHS, O€3IMOCEPETHBO CIIPSIMOBAHOTO Ha BUMHEHHS «33TyMaHOT O
KPUMIHAJILHOTO MTPaBOMOPYIIICHHS.

Haiibinibin  BaxkIMBOIO y  HaBeleHOMY  (OpPMyJIIOBaHHI €  O3HakKa
«0e3nocepeHbO1 CIPSIMOBAHOCT» Ha BUMHEHHs. [IpoTsirom TpuBanoro mepiomy mif
MM TEPMIHOM BITUM3HSHA KPUMIHAJIBHOIIPABOBA JIOKTPUHA Maja Ha yBa3l MOYATOK
0e31mocepeIHbOTr0 BUKOHAHHS 00’ €KTHUBHO1 CTOPOHH KPUMIHAJIBHOTO
npaBornopyiieHsas, nepeadadenoro Ocobmuporo yactuHoro KK, skuit ocoba mana
HaMip BUMHUTH. BU3Hat0uM 3a 3aMaxoM 03HaKy MOYaTKy 0e3MmocepeIHbOT0 BUNHEHHS
«3ayMaHOT0» KPHUMIHAJILHOTO TPaBOTIOPYIIICHHS, TEOpis Hamaramacs TpOBECTH
pPO3MEXyBaHHS 3aMaxy 1 TOTYBaHHS 0 KPUMIHAJIIBHOTO MTPaBOTIOPYIIICHHS.

OpnHak Take BUPIIICHHS MUTAaHHS HE € HAUIPOCTIIINM, aJI)K€ BOHO BiJIMOBIAHO
noTpedye BU3HAYEHHA, IO caMe CJiJ B KOXKHOMY BHUIAJKy BBaXKAaTH MOMEHTOM
movaTKy BUMHEHHs. Ha HejoJliKk Takoro miaxoay BKa3yBaldu MaiiKe BCl JOCIIIHUKH
1i€i mpoosiemMu.

O.®. KicTakiBChbKHiA 13 ILOTO MPUBOY MKCaB: «BU3HAHHA MOYaTKy BUKOHAHHS
32 €IMHO XapaKTepUCTUYHY PHUCY 3aMaxy 3apa3 He BHKJIHMKae 3amepedcHb. Lliero
PHCOI0 BH3HAYAIOTh 3aMax MaiKe BCl KPHUMIHAIICTH; BIIMIHHICTH iX BHU3HAYCHBb
MICTUTBCS JuIie y Bapiarmisx. [IpaBna, Bupa3 moyaTok BUKOHAHHSA caM 1O 001 HE
1M030aBJICHUI TMEBHOI HEBM3HAYEHOCTI 1 HE MOXXE BCTAHOBUTH MK 3aMaxoM 1

TOTYBAaHHSM DPO3MEXKYBAJIbHOI PUCH, HACTUIBKK PI3KOI 1 BIMAaJIaK4doi B OKO, 1100
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MOXHa OyJIO JIErKO, 3 MEpIIoro pasy 1 B yCiX BHUMAJKaX BIAPIZHUTH TEPIIE Bif
JPYToro.

Cnig BU3HATH, MO BCE X TaKd HaWOUIBII TPUMHATHOIO JUIS BUPIMICHHS
MUTaHHS MPO PO3MEKYBaHHS TaKWX BUJIB TOTYBaHHS 1 3aMaxy Ha KpHUMIHAJIbHE
MIPABOTIOPYIICHHS € BUKOPUCTAHHS 1/1e1 «IT0YaTKy BUKOHAHHS 00’ €KTHUBHOI CTOPOHM
KPUMIHAJIGHOTO TPaBOMOPYIICHHS — a00, TOYHINIE, YacTKOBOTO BHUKOHAHHS
00’€KTUBHOI CTOPOHHU «33JyMaHOI0» KPUMIHAJIBHOTO MPaBOMOPYIIECHHS, 10 Oyla
3alpONIOHOBaHAa B JiTeparypi panime. Ha Hamy aymKy, HaWOIIBII BaroMum
apryMEHTOM Ili€i TO3HUlIi € Te, 10 O3HAKy YacTKOBOI'O BUKOHAHHS 00’ €KTHUBHOI
CTOPOHU 33[yMaHOro 0co0010 KpuMiHaibHOTO npaBonopymeHHs KK BusHae numie 3a
3aMaxoM Ha KpUMiHaJIbHE TTPaBOTIOPYIIICHHS.

[Ipu roTyBaHHI BUKOHAaHHS OO €KTHBHOI CTOPOHM KPUMIHAJIBHOTO
MPaBOIOPYILICHHS, SIKUM 0co0a Majia HaMip BUYMHUTHU, HE TMOYMUHAETHCS 30BCIM —
BUKOHYETHCS 00 €KTHMBHA CTOPOHA IHIIOTO KPUMIHAJIBHOTO MPaBOMOPYIICHHS —
rotyBaHH4. [Ipu 3amaxy *x Bi10yBa€ThCA 4aCTKOBE BUKOHAHHS 00’ €KTUBHOI CTOPOHU
«3aJlyMaHOT0 KPUMIHAJIBLHOTO MPaBOMOpPYLIECHHs». L[4 mo3uilis € JOMIHYIOUOK B
HAYKOBIU JITEpaTypi.

Tak, y KpUMIHaJIBHUX MPABONOPYUIEHHSAX 13 MarepialbHUM CKJIAIOM MOXKE
OyTM BHKOHAaHE BCe [isiHHA, aje O0e3 HacTaHHA HaCIIJKIB, TepeadadeHnx
IUCIIO3UIIIEI0 CTATTI, a00 HABITHL MISHHS BHUKOHAHE JIMIIIE YaCTKOBO, 1 BIAMOBIZIHO,
BIJICYTHI HAcCHiAKU. Y KPUMIHAJbHUX MPABONOPYUIEHHAX 13 (pOpMaIbHUM CKIIAJOM
npy 3aMaxy BIIOYBA€ThCS BHUKOHAHHS JIMINE YAaCTUHU [ISHHS, Mepea0aueHoro
nucno3uitiero  crarti OcobnuBoi wactunu KK. Tlpuuomy, piiicHo, HaiOUIbIIa
CKJIQIHICTh ISl BUPIMIEHHS ITbOTO MUTAHHS TOJIATAE Y BCTAHOBJICHHI Y BYMHCHOMY
O3HAK YaCTKOBOTO BMKOHAHHS 00’€KTMBHOI CTOPOHH «33yMaHOT0» KPUMIHAJIBHOTO
MIPaBOTIOPYIIICHHS.

[TimcymoByrO4H, MOKHA CKa3aTH, IO 3a BCIO ICTOPIIO0 KPUMiHAIHLHO-TIPABOBOI
HAayKd HE OyJ0 3alporloOHOBAHO HAWOUIBII BAJIOTO KPUTEPIIO PO3MEKYBaHHS
roTyBaHHs, nependadeHoro 3aranpHoro vacTuHO KK, 1 3amaxy, HIX Kpurtepii

MOYaTKy BUKOHAHHS O0’€KTHBHOI CTOPOHH «33yMaHOI0» 0CO00I0 KPHUMIHAJIbHOTO
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npaBonopyuieHHsa. OJHaK BHUKOPUCTAHHS LBbOIO KPUTEPI0 MOKJIMBE JIMIIE MpU
JOJJaTKOBUX PO3’SICHEHHSX, 110 CaM€ BBA)KaTU IMOYATKOM BHKOHAHHSA 00’ €KTHBHOI
CTOPOHM KpHUMIHAJBHOTO MpaBomopymieHHs. Ha Hamy nymky, A BHU3HAY€HHS
MOMEHTY TOYaTKy BUKOHAHHS OO’€KTHUBHOI CTOPOHHU 3JIOUMHY HEaOUsKE 3HAUYCHHS
MaloTh Cy0’€KTHBHI 03HAKH BUYMHIOBAHOTO, 30KpeMa YSIBICHHS 0COOH MPO pe3ysbTat
CBO€1 il 1 cpsMyBaHHS 11 0 IIbOTO PE3yJbTaTy. YSBISETHCS, 110, MAIOYH HAMIp
BUMHUTH KpPUMIHAJIbHE IMPABONOPYIIEHHS, 0C00a, SK TpaBWio, Mae Ha Meti: 1)
BUYMHHUTH KPUMiHAJIbHE MPABOMOPYIIECHHS Ta 2) CTBOPUTH YMOBH ISl HOTO BUNHEHHS.
IX BiZMOBiAHO MOYHA BU3HAYMTH SIK KiHLIEBY Ta O€3I10CEPEIHIO METY JisTHHSI.

Hampuxman, roTylo4duch [0 KPUMIHAIBHOTO TMPaBOMOPYIIEHHS, 0coba
KIHIIEBOIO METOIO0 YABJISIE 3amOJIsIHHS CMEpTi 1HIIN ocoOi. be3snocepenHboro x
METOI0 11 JISIHHS €, HAPUKIIAJ, NpUA0aHH OTPYTH a00 MPUTOTYBaHHS CMEPTEIbHO
HEOE3MEeYHOr0 3HapsAsl KPUMIHAJIBHOTO MPABONOPYIICHHS, MIIMIMIYBAHHA A0 DXKI
TOIIO — TOOTO CTBOPEHHS YMOB JJIsi JOCATHEHHS KIHIIEBOi METU. 3 TOI'O MOMEHTY,
KoM Oe3nocepeHsl MeTa JOCSATHyTa — TOOTO MiJTOTOBJIEHO 3HAPSAJs, CTBOPEHO
YMOBHM TOILO, 3aMOJISSIHHA CMEpPTI OCOOM MEPETBOPIOETHCA 3 KIHIEBOI METH Ha
oe3nocepenHo. Komm ocoba BuMHSA€E mepiry [Ait0, Oe3MocepeHbO CHPSIMOBAHY Ha
3aMoJisiHHA CMEpPTI (TOOTO HAa KIHLEBY METY, YSIBHUW pe3yJbTaT CBOTO JISHHS —
HANPUKIIAJ, TOJA€ CKISHKY 3 OTPYTOI0), MOYMHAETHCS BHKOHAHHSA 00 €KTUBHOI
CTOPOHHM BOMBCTBA, TOOTO BiJIOYBA€THCS 3aMax.

BucHOBOK /10 10yroro nuTaHHS.

Takum yuHOM, OCHOBHA BIJMIHHICTH MK TOTYBAHHSM 1 3aMaxoM IIOJISITaE y
TOMY, IO 3aMax € IIOYaTKOM BUKOHAHHS OO ’€KTUBHOI CTOPOHHU «3aTyMaHOTO»
KPUMIHAIBHOTO TpaBonopymieHHs. [loyaTkoM BHKOHaHHS OO €KTHBHOI CTOpPOHHU
BOTO 3JIOUYMHY CIJiJI BBaXKaTH MEpIIy Jil0 BUHHOTO, CHPSIMOBAaHy Ha JIOCSTHEHHS

KIHIIEBOT METH (YSIBHOT'O PE3yIbTaTy) OTO KPUMIHAJILHOTO TPaBOMOPYILICHHS .

3. IOMMWJIKA Y ®AKTUYHUX O3HAKAX BUMHEHOI'O JAISSHHS
TA Ii 3HAUYEHHS J1JI51 KBAJI®IKAIII BUMHEHOI'O SIK 3AMAXY HA
KPUMIHAJIBHE IPABOIOPYIIEHHSA
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Kpuminanbauii kogexc YKpaiHu He MICTUTh CIELIaIbHUX HOPM PO MOMMUJIIKY.
[ToHsATTS mNOMUWIKK, ii BUAM BU3HAYAIOTHCS HAYKOIO KPUMIHAIBHOTO TIpaBa.
3aragbHONPUIHITHM € TIOJIUT MOMUJIOK Ha IOPUANYHY 1 PaKTUIHY — 3aJI€KHO Bij THX
0o0CTaBMH, fAKI HEMPaBWJIBHO CIpPUHUMAIOThCS CcyO’exkToM. FOpuauuHa mnoMuika €
MOMWJIKOBUM YSIBJICHHSIM OCOOM BIJHOCHO IOPUIWYHUX BIIACTHBOCTEH Ta MPaBOBOI
XapaKTepUCTHKU [isHHA. Jleski BYEeHI MITKPECHIIOTh, M0 1€ TOMUIKAa 0co0u
BIJIHOCHO IOPHJIMYHOI CYTI 1 FOPUJIMYHHUX HACIIIJIKIB BUMHIOBAHOTO JISTHHS.

[ToMuIKK B FOPUIMYHUX BIACTUBOCTSIX BUMHEHOTO JIISTHHS HE BIUITMBAIOTH Hi HA
dbopmy BUHH, HiI Ha KBali(ikaliio KpUMIHAIBHOTO MPABOMOPYIIEHHS, HI Ha PO3MIp
NPU3HAYEHOr0 MoKapaHHd. KpuMiHalbHa  BIANOBIJAJIBHICTE OCOOM  HAcCTae
BIJIMOBITHO /10 OIIIHKH IILOTO JIISIHHS HE CY0’€KTOM, a 3aKkoHoAaBIeM. OTKe, MOMUIIKA
0CcO0M B IOPUJIMYHUX O3HAKAX BiJI0Opakae HE3HAHHS 0CO00I0 KPUMIHAIBHOTO 3aKOHY
1 HE BHKJIIOYAE KPHUMIHAJIBHOI BIJMOBIJAJIBHOCTI 3a 3aKIHUEHE KpPUMIHAJIbHE
MpaBOMNOpPYIICHHS a00 3a 3aMaxX Ha HbOTO. BUKIIOYEHHSIM € TUIbKM Taka IMOMUJIKA B
KPUMIHAJIbHIM TPOTUIPABHOCTI MisIHHS, TpH SKii ocoba BBa)Kae CBOE JISTHHSA
KPUMIHAJIbHUM MPABONOPYIICHHSM, a B IIMCHOCTI BOHO TAKUM HE €.

dakTUYHA TIOMHJIKA - 1€ HENpaBUJIbHE YSBJICHHS OCOO0M Tpo (aKTH4HI
00’€KTHUBHI O3HAaKW CKJaQy KpUMIHAJIbHOrO mpasonopywmeHHsa. [lpu ¢akTuuHiii
MOMIIIII 0c00a TPAaBUIIBLHO OIIHIOE IOPUANYHY, MPABOBY XapaKTEPHUCTHUKY TEBHOTO
JUSIHHS SIK KOHKPETHOTO KPHUMIHAJIBHOTO TMPABOIMOPYIICHHS, OJHAK MOMUJISETHCS Y
Horo pakTuuHUX 00’ €KTUBHUX O3HAKAX.

Po3pizusitorh Taki Buau (DaKTHYHOI TMOMUWJIKU: a) TIOMIJIKY B OO0’€KTi; 0)
MOMWIKY B XapakTepi MisHHS (111 4u Oe3IsIIbHOCTI); B) IO MUJIKY B MPUYMHHOMY
3B’SI3KY; T') OMUJIKY B 0CcO01 moTepminoro. Jleski BUeHi J0AaTKOBO BUIUISIOTH IIE
NOMMJIKY B CYCHUIbHIM HEOE3MeYHOCTI BUMHIOBAHOIO [ISIHHA Ta MOMHJKY I0J0
00CTaBUH, K1 OOTSHKYIOTh BIAMOBIATBHICTD.

[Tomuika B 00°€KTI MOJsTaE B HEMPABWIHBHOMY YSBIIEHHI OCOOHM MPO XapakTep
TUX CYCHIJIbHUX BIJIHOCHH, Ha SIKI TOCsTac ii MiSTHHS: 1€ HEMpaBUJIbHE YSBIICHHS
0CcO0M PO COLaNbHY 1 IOPUAUYHY CYTh O0’€KTY MOCATAHHA 1 KUIBKICTh OO €KTIB,

AKUM (DaKTHUYHO 3aMofit0eThes mKkoaa. Ocoba CrpsSMOBY€E CBOE JiSTHHS Ha 3amO{ISTHHS
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IIKOAW OJIHUM CYCHUIBHUM BIJHOCHMHaM, aje 4Yepe3 ii MOMMIIKY IIKOoJa (PakTHUYHO
3anojitoeTbest 1HmMMM. Hampukian, Oakaoud 3HUIIMTH OyJAMHOK 3aXMCHUKA B
3B’A3Ky 3 MOTO JMIAJBHICTIO, MOB’S3aHOI0 3 HAJaHHSAM IPaBOBOi JOMOMOTH, 0cola
MOMUJIIETBCS 1 MiANaN0e OyIMHOK, SKHH HaJICKHUTh 1HIINA 0cobi. Y 1boMy pasi
JisiHHS OyJIo CIpsiMOBaHe Ha MOPYIICHHS CYCHUIBHUX BIAHOCUH Y cepi 3a1HCHEHHS
npaBoCyasl, a (PAaKTHYHO BHACTIZOK TOMIJIKH 3arofisiio IIKOAY BiIHOCHHAM
BlacHocTi. [lomunka B 00’€KTi MOCSATaHHS MOJXJIMBA JIMIIE Ha PiBHI POJIOBOTO 1
oe3nocepenHboro 00’ektiB. Ha piBHI 3arambHOr0 00’€KTYy 3JI0YMHY MOMUJIKA
HEMOXJIUBA, OCKUIbKH OYJb-fKE€ KpUMIHAJIbHE TNIPABOMOPYIIEHHS IOCATaE Ha
CYCIIUJIbHI BIAHOCHHH, SIKI OXOPOHSIOTHCS KPUMIHAJIBHUM 3aKOHOJIABCTBOM, TOOTO
3arajJbHUN 00’€KT OAMH 1 NOMMHJIUTUCA B HbOMY HEMOKIUBO. OCKUIBKUA OO’€KT €
€JIEMEHTOM CKJIaJly KPUMIHAJIBHOTO MPaBONOPYILIEHHS, 10, HacamIepes, BU3HAYae
XapakTep CYCHUIbHOI HEOE3MEYHOCTI KPHUMIHAIBHOTO MPABOMOPYILIEHHS Ta MHOro
npaBUIbHY KBasi(ikallito, HepaBUIbHE YSBICHHS 0COOU MPO 00’€KT BIIMBAE HA ii
BUHY 1 BIANOBITAJIBHICTE: 0c0o0a BIAMOBIAAE 3a CIHpsAMOBaHICTIO ymucay. Ilpore,
BHACJIIOK TOTO, 110 (paKTUYHO IIKOJa TOMY O0’€KTy, Ha SIKMHU mocsirajia oco0a, He
Oyna 3amojisiHa, BIAMOBITAIBHICTP Ma€ HACcTaBaTH 3a 3aMaxX Ha IIe¢ KPUMIHAJIbHE
MIPABOIOPYIIICHHS.

Cnig miAKpecivTH, IO JaHe MpaBWiIO NpOo KBaM(IKALil0 KPUMIHATBHUX
MPaBOMNOPYIIICHb, BANHEHUX 32 YMOB MIOMUJIKH B 00’ €KT1, 3aCTOCOBY€ETHCS TUTHKHU TIPH
KOHKpETHU30BaHOMY  yMmucii. Ilpu  HeBH3HAYeHOMY  yMHCII  KpHUMiHAJIbHE
MPaBOMOPYIICHHS KBaTI(IKY€EThCS SIK 3aMax Ha TOW 00’€KT, sKoMy (akTH4HO OyIia
3aro/IisiHa KO/, OCKIIbKM BUHHHUI PIBHOIO MIpOr0 OakaB 3amodisTHHS IITKOIU OYy/Ib-
AKOMY 3 JIEKIJIbKOX MOXIJIMUBHUX pofoBux 00’ekTiB. Mix Tum, KK Ykpainu MicTuth
HU3KY CTaTei, siKi mependayaroTh MOCSTaHHS Ha KUTTSA ( BOMBCTBO Ta 3aMax Ha
BOMBCTBO) fK 3aKiHYEHE KpUMIHAJIbHE TMpaBonopyuieHHsi. ToOTo, mNepeHoCsTh
MOMEHT 3aKiHYCHHS KPUMIHAJIBHOTO TIPABOTIOPYIICHHS Ha CTalil0 3aMaxy
(kpuMiHaIBHI TPABOMOPYILIECHHS 3 YCIYeHMM CKjaaaom). lle mocsraHHs Ha JKUTTS
nep:kaBHOro yu rpomajacbkoro aisya (ct.112 KK), nmocsiranHst Ha ®UTTS NpalliBHUKA

MPaBOOXOPOHHOTO OpraHy, uwieHa TpPOMaAChKOro (opMyBaHHSI 3 OXOPOHHU
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IPOMAJICBKOTO TIOPSAKY 1 JE€PKABHOTO KOPJIOHY a00 BIMCHKOBOCTYKOO0BIS (cT. 348
KK), mocsiranHsi Ha KUTTSI CyJll, HAPOJHOTO 3aCiJIaTeNsl YU MPUCSKHOTO B 3B’SI3KY 3
iX MISUTBHICTIO, TTOB’s13aHOI0 13 3aiiicHeHHsAM mpaBocyaas (cT.379 KK), mocsranas Ha
JKUTTS 3aXMCHUKA YM MPEACTaBHUKA OCOOU Yy 3B’SI3KY 3 JISUIBHICTIO, MOB’SI3aHOIO 3
HajaHHsIM 1ipaBoBoi jgonoMoru (ct. 400 KK), mocsiraHHs Ha KUTTS MpECTaBHUKA
iHo3emHoi nepxkaBu (cT. 443 KK). V 1nux Bumagkax 3aKOHOJABEIb BHUKOPHUCTAB
KOHCTPYKIIif0O 3aMmaxy i ¢GopMyBaHHS cCHenudIYHOrO BHUIY 3aKIHYEHOTO
KPUMIHAJIGHOTO TPaBOMOpYIICHHS. ToMy BHUHHMKAE THUTaHHS, SK Mae€ OyTH
KBaTi(piKOBaHE AISTHHS BUHHOTO, SIKIIO BIH MPHUITYCKAETHCS MOMMIKH B 00 €KTI MpHU
BUYMHEHHI WX 3JOYMHIB? 3a 3araJbHUM TMPABUJIOM, I TIOMHJIKA BHMarae
KBai(ikalii BYNHEHOTO y BIAMOBIAHOCTI 31 COPSIMOBAHICTIO YMUCIY BUHHOI OCOOH.
OpnHak, OCKUIbKM (DaKTHYHO IIKOJy TOMY O0’€KTY, sIkhil mepenbOauyaBcs, HE OyIo
3aMo/isTHO. BIAMOBIAANIBHICTH MAa€ HacTaBaTH 3a 3aMax Ha 1€ KpUMiHAJIbHE
MIPaBOMNOPYILICHHS.

Mix THM, BUXOASYH 3 I[LOTO IMOJOKEHHS, IIOMHIIKY B 00’€KTI MPHU MOCITaHHI
Ha JKUTTA 3a3HAYECHUX OCI0 HEOOX1OHO BH3HAYATH SK 3aMaxX Ha IOCATAaHHS Ha iX
KUTTSA. ToOTO, (PaKTUYHO MOKE MATH MICIIe «3aMax Ha 3aMax». Taka KOHCTPYKIIis
BUJIAETHCS JIENI0 aOCYpJIHOI0, XOYa 1 BIJAMOBIJIA€ MPUUHATAM Yy Haylll MpaBUiiaM
KBaMi(ikalii 3JI0YMHHOTO MisSHHSA NpU NOMUIII B 00’€kTi. TakuM YMHOM, BCe
BUMHEHE Mae KBaii(iKyBaTHCS 3a yacTUHOIO 2 4u 3 cT. 15 Ta crarTsamu 112, 348,
379, 400, 443 KK VYkpainu. HeoOXiHO 3BEpHYTHM yBary Tak0XX Ha MOMWIKY B
00’€KTI, sIKa TMOJSATa€ B HEMPABUILHOMY YSIBJICHHI BUHHOI OCOOHM TIPO COIlIalibHY Ta
IOPUJIMYHY OIIHKY JaHoro o0’ekty. OOcTaBMHAMU, BiJl SKUX 3aJCKHUTh IS OIlIHKA,
MOXYTh OyTH BAariTHICTh MOTEpPNUIOI TpPU BOUBCTBI, a00 K HEAOCATHEHHS
noTepninio ocodoro 18 un 14 piuHoro Biky mpu 3rBaiTyBaHHI. SIKII0 oco0a BUMHSE
KpUMIHAJIbHE TIPABOMOPYIICHHS BHXOASYM 3 HEMPaBUJILHOTO YSABICHHS IIPO
HasIBHICTh KOHKPETHOI OOTSKYyr0uoi OOCTaBMHU, BUMHEHE Ma€ KBali(iKyBaTHUCS SK
3aMaxX Ha KpHUMIHAJIbHE TMPABOMOPYIIEHHS 3 JaHOK OOTSKYIOYOH OOCTaBUHOIO.
Hanpuknan, ocoba BOMBae *kiHKY, TOMUJIKOBO BBaXkarouu ii BariTHOw. Bumaerbcs,

110 11 JAISHHS Ma€ KBali(piKyBaTUCA SIK 3aMax Ha BOMBCTBO KIHKH, KA 3aB1JIOMO JIJIsI
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BUHHOTO TepelyBajia y CTaHi BariTHOCTI. AOO I'BalITIBHUK, BUMHSIOUN KpHUMIHAIbHE
MPaBOMOPYILIEHHS, BBaXKA€, 10 MoTepriyia ocoda He nocsrna 18 um 14 pokis. Tomi
BUMHEHE Mae KBajiikyBaTUCS SK 3aMax Ha 3IBaJTyBaHHA MAaJOJITHROI YU
HETMOBHOJITHROI 0coOu. [ToMmIika 1070 KiIbKOCTI 00’€KTIB MOCATAHHS MOXE OyTH
MOABIMHOrO 3HAYeHHS : 1) ocoba BBakae, IO BYMHSE ITOCATAHHS TUIBKH Ha OJIUH
00’€KT, TOMl SIK B JIACHOCTI IIKOJA 3aBAA€THCA OUIBIIIN KIIBKOCTI CYCHUIBHHX
BIJIHOCHH, SIKI OXOPOHSIIOTBCSI KpUMiHAJIBHUM MPaBOM; 2) oco0a BBaXkae, 10 i1 AiSTHHS
CIPSIMOBaHI TIPOTH JABOX YH OLIBINE 00’€KTIB, a B AIMCHOCTI, MITKOAA CIPUUHUHSIETHCS
JIUILE OJTHOMY.

[Ipn nepmoMy BHIl MOMUJIKM B KIUIBKOCTI O0’€KTIB MOCSATaHHS HEOOXITHO
BCTAHOBHTH, SIKOI camMe MOMUJIKM TPUITYCTUBCS BUHHUN — BHOAYaJbHOI YW BHUHHOI.
[Ipn BuOavanbHii MOMUII, KOJIM ocoba HE TMOBUHHA Oyna abo He Moria
YCBIIOMJIIOBATH (PakT MOCATAHHS Ha 1HII OO0 ’€KTH, BOHA MiJUIsra€ KpPUMIHAJIbHIN
BIJIMOBIJIAJILHOCT1 TUIHKHY 32 CIIPUYMHEHHS IIKOAN TOMY 00’ €KTY, SKUW OXOILTIOBABCS
il ymucioM. 3a HasgBHOCTI BHHHOI MOMWJIKU, KOJIM 0co0a MOBHMHHA Oyia 4u Morja
yCBIIOMIIIOBaTH (DAaKT TOCSTaHHS Ha 1HOI OO0’€KTH, BOHAa HECe KPUMIHAIbHY
BIJIMOBIJIAJILHICT 32 YMUCHE 200 HEOOEPEKHE CIIPUUMHEHHS KON 00’ €KTaMm, sIK1 He
OXOIUTIOBAJMUCS oro ymuciaom. [Ipu npyromy BHl MOMUIKKA B KUIBKOCTI 00’ €KTIB
MOCSTAaHHS BCE BUMHEHE HEOOXITHO KBali()IKyBaTH SIK CYKYNHICTh KPUMIHAJbHUX
MPaBOMOPYIIICHb: K 3aKiHUEHE KPUMIHAJIbHE MPABOMOPYIICHHS 3a CIHPUYUHCHHS
IIKOAW OJTHOMY 00’€KTY 1 SIK 3aMax Ha T1 00’€KTH, 5Kl He 3a3Hayu mkoau. Tak, O. 1.
Papor HaBoAMB HACTYIHUN MPUKIA: 3a MiAnan OyJIWHKY 3 METOI0 BOMBCTBA MOTO
BJIACHUKA, SKOTO B Il Yac B OyauHKYy He OyJ0, BHUHHUNA TIOBUHEH HECTU
KPUMIHAJIbHY BIJIMOBIJAJBHICTh 3@ CYKYIHICTIO YMHCHOTO 3HMILIEHHS MaifHa Ta 3a
3aMax Ha yMHCHE BOMBCTBO CIOCOO0OM, HEOE3MEUHUM JJIsl )KUTTS OaraTbox ocio.

Big nomMunku 1100 SKICHOI Ta COINAIbHOI XapaKTEPUCTHKU 00 €KTa
HEOOXITHO BIAPI3HATH MOMMWIKY B MPEIMETI MOCATaHHS a00 B 0C001 MOTEPHiioro.
k110 BUHHUYN MPUITYCKAETHCS MMOMUJIKUA B TIPEAMET] YU B 0C001 MOTEPMIIOro, 1e He
BIJIMBA€ Ha KBadiQiKallilo, OCKIJIbKM BHHHA 0CO0a HE MOMWISIETHCS B XapakTepi

o0’exta mocsiranHs. [lomuiika B XapakTepi JISHHS - 1€ TIOMHJIKa 0COOU CTOCOBHO
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CycHiIbHOT He0e3MeYHOCTI BUMHIOBaHOrO Hero MisHHA. [lo-mepie, ocoba oIiHIOE
CBOI JIISIHHS SIK CYCIIUJIBHO HEOE3IeuHl, X04a B IINCHOCTI BOHU TakuMH He €. [Toai0Ha
NOMMJIKA HE BIUTUBa€ Ha (opMy MPOBHHHU, 1 JISHHS 3AIHUINAETHCS YMHCHHUM, ajie
BIJIMOBIJIAJILHICT, HACTa€ HE 3a 3aKiHUEHE KpPUMIHAJIbHE MPABOMOPYIIEHHS, a 3a
3aMax Ha HBOTO, OCKUIbKHM 3JIOYMHHUN Hamip He OyB peanizoBaHHil 1 oOpaHOMY
00’€KTy TOCSITaHHS MKOa (aKTUIHO HE CIIPUUHHEHA.

Tak, TpaaMIiiHUM TPUKIAAOM TaKOi TOMWJIKH € CHUTYyallis, KOJM MaTH
HOBOHAPO/HKEHOT TUTHHH, 0akarouu mo30yTucs ii, 3aK0Iy€e HEMOBIISI, BBRXKAIOUH, 110
no 30aBiigi€e HOro XKUTTS, MPOTE 3 SICOBYETHCS, IO AUTHUHA HAPOJUIIACS MEPTBOIO.
Ocki1bKH 0c00a MOMIISIETBCS 1 HACTIIKK (CMEPTh) HE HACTAIOTh 3 MPUYMH, IO HE 3a
JexaTh Bija 11 BOJI, BIAMOBIJAIBHICTH HACTA€ 3a 3aMax Ha 3JI0YMH. Y HaBEJICHOMY
OpUKIaAl MaTh JUTHHU, 10 HAPOAWIACA, TOBHHHA BIJNOBLAATH 3a 3aMax Ha
BOMBCTBO HOBOHAPOKEHOT MUTHHM (4. 2 cT. 15 Ta cT. 117 KK).

[To-gpyre, ocoba MOMUIKOBO HE YCBIJIOMIIIOE CYCHIJIBHOI HEOE3MEUHOCTI CBOIX
JisiHb. Y 1bOMY BUIAJKy yYMHCEJ Ha BUMHEHHS KPUMIHAJIBHOTO MPaBOMOPYIICHHS
BUKJIFOYAETHCS. 3a TAKUX YMOB MOXJIMBI JBa BapiaHTa KBali(ikailii BANHEHOTO:

1) siximo Oy/ie BCTaHOBJICHO, 1110 TTOMUJIKA Oyj1a BUHHOIO, TOOTO 0co0a MOBUHHA
Oyna 1 morjia mnependayaTd MOMIIKOBICTH CBOTO BHCHOBKY, BIJNOBIAAIbHICTD
MOJKJIMBA JIMIIIE 32 HEOOepeHe KPUMIHAJIbHE MPABOIMOPYIICHHS, SKIIO BUYMHCHHS
Takoro [isHHS 3 HeoOepexxHocti 3akpiruieno B KK. Tak, 3a BOuBCTBO 3
HeooOepexxHocTi (1. 119 KK) nmoBuHHa BiIMOBIAATH MaTH HOBOHAPO/XKEHOI TUTUHH,
sKa, BBaXAIOUW, IO JUTHHA HApOIWIACS MEPTBOIO, 1 HE Oaxaloyu pO3roJiocy,
3akomye 1. @aKTUYHO XK BUSBIISIETHCS, 10 JUTUHA HAPOAMWIACS KUBOIK, a CMEPTH i
cTajacs Bija i maTepi.

2) Sxmo mommiika Oyyia BuOadaibHOI, TOOTO 0coOa He ToBMHHA Oyina abo He
MOIJIa TiepefdadyaTd  TMOMHUJIKOBICTh CBOTO  BHCHOBKY —  BIJNIOBIIQJIBHICTh
BUKITIOYAaeThcs. Hampukian, 30yT ¢anpmmBux rporieii 0coboro, sika CyMIIIHHO
BBa)Xa€ III TPOIIl CIPaBXHIMH, HE € KPUMIHAJIHLHUM TIPABOMOPYIICHHSIM Yepes3

BIJICYTHICTh YMHCITY.
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Tpetst pakTHyHa MOMUIIKA — Y PO3BUTKY IMPUUYUHHOIO 3B’SI3KY — SIBJISIE COOOIO
HEIpaBUJIbHE YSABJICHHS PO JIMCHUI PO3BUTOK MPUUUHHOIO 3B 3Ky MK CYyCHUIBHO
HEOE3MEeYHUM JIISTHHSIM 1 CYCHIILHO HeOe3nmeyHuMu Hachigkamu. Llei Bug moMuiku
BHUKJIIOYA€ BIAMNOBIAAJIBHICTH OCOOM 3a 3JIOYMHHHUN HACIIAOK, IO HACTaB, SAKIIO Mae
MiCIle 1CTOTHAa PO30DKHICTD MK TmepeadadyBaHUM 1 (PAKTUYHUM PO3BUTKOM
NPUYUHHOTO 3B’ SI3KY.

Tak, AK110 BUHHUHN J]aB MOTEPHUIOMY OTPY€EHE SIOIYKO, CIIOAIBAIOUUCH, 1110 TOU
BiJl IIbOTO TOMpE, a HACMHPaB/l MOTEPIUINA, 3 iBIIN SOIyKO, BUMILIOB Ha JIOPOTY, €
Horo HacMepTh 30MiIa MalivHa. Y 1[bOMY BUNAJKy BUHHHUMA Ma€ BIAMOBIIATU TUIBKH
3a 3aMax Ha BOMBCTBO, 00 CMEpTh MOTEPHUIOrO0 HE mepedyBaja B NMPUUYUHHOMY
3B’SI3Ky 3 JaBaHHSAM OTPYTH: JIMCHUN PO3BUTOK MPUYMHHOTO 3B’SI3KYy 1CTOTHO
PO3IUIIOBCS 3 TUM, SIK HOTO YSIBJISIB BUHHUH.

@akTUYHY MNOMWIKY B 0CO0l MOTEPIHUIOro CJiJi BIAPI3HATH BijJ BHUIIAJKIB
BIIXWJICHHS i1 a00 yaapy, 10 30BHI CXOX1 Ha JaHy MOMUJIKY, ajie He € Hero. [Ipu
BIIXWJICHH1 i1 a00 yaapy 3 MpUYWH, IO HE 3aJeXald BiJ BOJI BHUHHOTO, IIIKOJA
CIOPUYMHAETBCS 1HIIN 0co0l, a He Tiil, Ha Ky OyJO CHPSMOBAHE MOCATAHHS.
Hanpuxknan, A. 6axaroun BOUTH b, cTpinse B HbOrO, ajge B Ield yac mpoxoauTh . B
SAKOr0 1 MOTparuisge KyJid, MO COpudyuHse cMepTh. [locTpun, sxkuii BumHsAE A., €
3aMaxoM Ha BOMBCTBO HE3aJIC’KHO BiJl TOTO, B KOTO TIOTpamnuia Kyis, He BIYyYUBIIHU B
noteprijgoro. Ilpore, kpiM 1pOro, A. BYHMHAE 1€ OJHE KpHUMIHAIbHE
npaBonopyiieHHs — 3anofdisiHHs cmepti [. Illogo cnpuumuenns cmepti [ mii
BUHHOTO A. MOXyTb OyTH KBamipikoBaHi sk: 1) HeoOepekHe BOUBCTBO, SIKIIO
BUHHUH HE mependayan, aje MOBUHEH OyB 1 MIr nepeA0aYuTH MOKIUBICTD 3aBIaHHS
IIKOAM IHIIMM oco0aM; 2) yMHCHE BOMBCTBO, SIKIIO BHHHUN, OOUparoyu Mpu
BOMBCTBI Croci0, HeOe3neUHM i )KUTTA O6araThoxX oci0, mepeadayaB MOXKIUBICTH
3aBJaHHS IIKOJAW TPETIiM oco0aM, aje CTaBUBCS JI0 IbOTO Oaiiayxke (HempsMuii
ymucen); 3) ka3yc, Ko ocoba He nependadana 1 He MoBUHHA Oyna abo He Moria
nependavaTH  BIAXWJEHHS MAii 1 3amofisHHS CMEpTI 1HIIM ocobi, TO ii
BI/IMOBIAAIBHICTD 3a IO IIKOY BUKIIOUAETHCS .

BucHoBoOK 10 TPETHOIo NMUTAHHSA.
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[IpoBenenuii aHami3 BUAIB MOMUJIOK Ja€ MOKJIUBICTh BUOKPEMUTHU Ti BUIAKHU,
KOJIM BUYMHEHE KBaTI(IKYEThCSA caMe SK 3aMax Ha KpUMiHaJbHE IpaBonopyeHHs: 1.
[Tpu momMuIi ocobu B IOPUAMYHUX BIACTUBOCTSIX CBOTO JIISIHHA 3aBXIM, 32 YMOBU
HEJIOBEJICHHSI KPUMIHAJIBLHOT'O MPABOTIOPYIIECHHS J0 KIHIIS, BUMHEHE KBATI(PIKY€EThCS
SK 3aMax Ha KpUMiHAJIBHE MPABOIMOPYIICHHS. BHUKIIOYECHHSM € TiIbKA IMOMHUJIKA B
3IOYMHHOCTI  JiSIHHS, KOMM 0co0a BBaXXa€ CBOE JISHHSA  KpUMIHAJIBHUM
MPaBOIOPYIIICHHSIM, a, HAclpaBdi, BOHO TakuM He €; 2. Ilpu momumii B 00’€KTi,
BUMHEHE KBaMi(iKyeTbCs K 3aMax Ha TOM 00’€KkT, Ha skl ocoba mocsarana; 3. [Ipu
MTOMUJIII OCOOM B OIIIHIII CBOIX JISIHB SIK CYCIIUJIBHO HEOE3MeUHUX, Xo4ya B JIHCHOCTI
BOHM TakUMHU HE €, BIANOBIJAJIBHICTh HAcTa€ HE 3a 3aKiHYEHE KpUMIHAIbHE
MPaBOIOPYILICHHS, a 3a 3aMaX Ha HBOTO, OCKIUIbBKM 3JI0YMHHHUA Hamip He OyB
peanizoBaHuii 1 00paHOMy 00’ €KTY MOCSTaHHS MIKOJa (aKTUYHO HE CIPUYMUHEHA; 4.
[Ipy nomwini B pO3BUTKY NPUYUMHHOTO 3B’A3Ky BHUHHHMA HECE€ KpHUMIHAIbHY
BIIMOBIAANBHICTh 32 32 MaX TUIBKM TOMI, KOJU MIACHUM PO3BUTOK IMPUUYUHHOIO
3B’SI3KY 1CTOTHO PO3IHIIIOBCS 3 THM, SIK HOTO ysBJsB BUHHUM; 5. [Ipu BiaxuiaeHH1 Aii
Yu yAapy BUHHUUM BIANOBIJA€ 3a COPSIMOBAHICTIO YMHCIy, a CaMe€ - 3a 3amax Ha
KpUMIHAJIbHE MIPABOMOPYIICHHS Ta 3a ()aKTUYHO CIPUYUHEHY IMIKOAY (B 3aJIeKHOCTI
BiJl (hopMU BUHN).

METO/JIUYHI TIOPAIH IIOJ0 NIJITOTOBKHU JIO JAHOI TEMHU

ITim gac nekmii po3rysAarOThCs JMIIe 0a30Bi, OCHOBOIOJIOXKHI TEOPETHYHI
MOHSATTS Ta MPOOJIEeMU BU3HAYEH] Y TJIaH1 JIEKIIi.

[Ipu migroToBIl TeMu, cliyXadyaM CJiJi BpaxoOBYBaTH pI3HOOIYHI HAyKOBI
M1IXO/TU 10 BUSHAYCHHSI Ta PO3YMIHHS JESKUX MTUTaHb.

JJ1st BIajioro 3aCBOEHHS 111€1 TEMH, CIyXadaM PEKOMEHIYEThCS 3BEPHYTHUCH HE
aumie 10 6a30Boro (00OB‘SI3KOBOTO) CHHCKY JIITEpaTypd, a W J0 IHIINX HAYKOBUX
JUKEpedl, sIKI MOXHA 3HalTH y 010J110Telll YHIBEPCUTETY.

Tax, i yac po3riisay TeMH, CIiJI, TAKOK, BAKOPHUCTOBYBATH HAYKOBI Tparli K
YKpailHChKMX, Tak 1 3apyOikHuMX BueHuWX. OHAK, OMPAIbOBYBATH JOJATKOBY
JiTepaTypy CiaiJl 3 ypaxyBaHHSIM HalllOHAJIbHOI JOKTPUHU, OCOOJUBOCTEM MPaBOBOI

CUCTEMU Y KpaiHU.
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TEMA 4. TIPOBJEMHA 3ACTOCYBAHHSA KPUMIHAJIBHOT' O
3AKOHOJABCTBA Y PA3I BUMHEHHSA OCOBOIO JEKIJIBKOX
KPUMIHAJIBHUX ITPABOITIOPYUIEHb
(2 roquHm)

ILinan

1. 3aranpHi TpoOIEMU KPUMIHAJIBLHOTO 3aKOHOJABCTBA y pa3i MHOXKMHHOCTI
KPUMIHAIBHUX MPABONOPYIIECHb

2. [Ipo6ieMu 3acToCyBaHHS KPUMIHAJIBHOTO 3aKOHOJABCTBA Y pa3i HasBHOCTI B
JISHHSAX 0COOW MTOBTOPHOCTI KPUMIHAIBHUX IIPABOTIOPYIIIEHb.

3. IIpoGaemMu 3acTOCyBaHHS KPUMIHAIBHOTO 3aKOHOJIAaBCTBA y pa3l HAsIBHOCTI B
TISSHHSAX 0COOM CYKYITHOCTI KPUMIHAJIBHUX MPABOMOPYIIICHb.

4. AKTyanpHI TUTaHHS 3aCTOCYBaHHS KPUMIHAJIBHO-TIPABOBOi HOPMHU TIPO
pEelUINB KPUMIHAJIBHUX TPABOMOPYIIEHb.

PEKOMEH/IOBAHA JIITEPATYPA
1. AKTyanpH1 Tpo0eMu (OPMYBaHHS CY4aCHOI JOKTPUHU KPUMIHAIBHOTO

npaBa Ykpainu : monorpadis / B. S. Tamiii, JI. M. Jlemunosa, B. 1. bopucos Ta iH. ;
3a 3ar. pea. B. S. Tauis, JI. M. lemunosoi, B. 1. bopucosa. Xapkis : IIpaso, 2021.
632 c.

2. AntoHrok ~ H.  O. MHOXWHHICTB 3JI0YMHIB:  JI0 IHUTaHHA  MPO

BJIOCKOHAJICHHs JudepeHmiaiii KpuMiHaabHOI BIAMOBIAANBHOCTI . Haykosi 3anucku

Incmumymy 3axonodascmesa Bepxosnoi Paou Yxpainu. 2020. Ne 3. C. 6-13. - Pexxum
nocrymy: http://nbuv.gov.ua/UJRN/Nzizvru_2020 3 3
3. €pnokimoBa O. KpumiHaibHa BIANOBIAAIBHICT 32 TOBTOPHICTH

KPUMIHAJIBHUX MPOCTYNKIB. [lionpuemuuymeo, 2ocnooapcmeo i npago. 2020. Ne8. C.
227-231.

4, Kpuminaneae mpaBo Ykpainu. 3arainbHa 4yacThHA : TiApy4YHUK / A. A.
Bacunwes, €. O. I'magkoBa, O. O. XutHuii ta iH. ; 3a 3ar. pea. npod. O. M.
JIutBunoBa; MBC VYkpainu, XapkiB. Hail. yH-T BHYTp. cripaB. Xapkis, 2020. 428 c.

S. JluxoBa C.[. Teopernuni ocHOBM KBamidikamii KpUMiHATBHUX
paBoONOpYIIEeHb: HaBYaIbHUI nociOHuK. Kuis: HAY,2021. 160 c.

META JIEKIIII:
[ mek1tis Mae TaKy MeTy:

v HaBuaibHa: (OPMYBaHHS 3HAHb [P0 CYYacCHi JAMHAMIYHO-IIEPEMIiHHI
aKTyaJlbHI TEOPETUYHI Ta NPHUKIAAHI MPOOJIEMHU 3aCTOCYBAHHS KPUMIHAIBHOIO
3aKOHOJIABCTBA Y Pa3l BUNHEHHS 0CO00I0 JEKIIBKOX KPUMIHAIBHUX MPABOMIOPYIIEHb;

v posBuBaroya — (OPMyBaHHs Ii3HABAILHOI AKTHBHOCTI 300yBaviB OCBITH,

3QJIydeHHs iX Yy TpOIeC HAYKOBOTO TOIIYKY JUIsl TMOJAJBIIOTO CaMOCTIMHOTO


http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?Z21ID=&I21DBN=UJRN&P21DBN=UJRN&S21STN=1&S21REF=10&S21FMT=fullwebr&C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=A=&S21COLORTERMS=1&S21STR=%D0%90%D0%BD%D1%82%D0%BE%D0%BD%D1%8E%D0%BA%20%D0%9D$
http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?Z21ID=&I21DBN=UJRN&P21DBN=UJRN&S21STN=1&S21REF=10&S21FMT=JUU_all&C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=IJ=&S21COLORTERMS=1&S21STR=%D0%96100550
http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?Z21ID=&I21DBN=UJRN&P21DBN=UJRN&S21STN=1&S21REF=10&S21FMT=JUU_all&C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=IJ=&S21COLORTERMS=1&S21STR=%D0%96100550
http://nbuv.gov.ua/UJRN/Nzizvru_2020_3_3
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OCMUCJICHHSI HUMH TICPCIIEKTUB Ta TOJIOBHUX HAMpPSMIB pO3B’SI3aHHS 3a3HAYCHHUX
npobJieM;

v' BuUXOBHa: (OPMyBaHHS MEPEKOHAHHS TPO HEOOXIAHICTH AKTHBHOI
NPaBOMIPHOi TOBEIIHKA SK OCHOBM (DYHKI[IOHYBaHHS TIIPaBOBOi JIEPIKaBH.
®dopmyBaTH IIHHICHI OpPIEHTUPU BIANOBIAHO M0 17€alliB TyMaHI3My, JIEMOKpATIi,
COLIIaJIbHOI CIIPABEAIUBOCTI, IOBAru A0 0COOM; BUXOBYBATH aKTUBHY I'POMAJISHCHKY
MO3UIIII0; CHPHUSATH YCBIAOMJICHHIO POJIi Ta 3HAYCHHS IOPUJIUYHOI JISJILHOCTI B
po30y/m0Bi Ta 3MIIIHEHHI YKPaiHCHKOI AepxaBu; GOpMyBaTH y MpPAaliBHUKIB MO
BUCOKHIM pIBEHb MPABOBOI CBIJOMOCTI Ta MPaBOBOI KyJIbTYpH, HpodeciiiHux Ta

0COOUCTICHUX SIKOCTEH.

BCTYII
BuBYeHHs IHCTUTYTY MHOXXMHHOCTI Ta MOro MpaBOBUX  HACIIJKIB,

nependoadeHux B cT. 35 KK Mae BaxnuBe 3HaUCHHS:

1) mia [paBWIBHOTO BHUPIIICHHS MUTaHHS PO 3acCTOCYBaHHS HOPM
KPUMIHAJIBHOTO TMpaBa NpH BYMHEHHI 0co00r0 abo rpynorw ocid JeKUIbKOX
KpUMiHAJIBbHUX MPABONOPYLICHb,

2) nns NpPaBUIBHOTO BIAMEXYBAHHS KPUMIHAJIBHUX MPaBOMOPYIIEHb Bl
IHIITUX TPABOIMOPYIICHB;

3) nmna xBamidikaiii KpUMIHAJIBHUX MPABOMOPYIICHb TIPU TPOBEICHHI

JIOCYJIOBOTO CJIIICTBA CJI1AYUMHU.

1. 3ATAJIBHI TPOBJIEMU KPUMIHAJIBHOTI'O 3AKOHOJJABCTBA ¥
PA31I MHOKUHHOCTI KPUMIHAJIBHUX ITPABOIIOPYIIEHb
KoucTutyuiiine monoxeHHs: Ipo HEMOXKIIUBICTh JIB1Ul OyTH MPUTSITHEHUM [0

IOpUJIMYHOI BIATOBIATLHOCTI OJHOTO BHUIY 3a OJIHE 1 T€ caMe mpaBonopyiieHHs (4. 1
ct. 61 Koncrturymii YkpaiHow), BijoMe 1€ SIK NpUHLUN «non bis in idemy,
HEOHOPA30BO CTaBAJIO TPeaAMETOM (HaxOBOI0 OOTOBOPEHHS.

30KpeMa, JOCUTH PO3MOBCIOKEHOI0 € JyMKa MPO Te, 10 HU3KA IMOJ0XKEHb

YUHHOTO 3aKOHOJABCTBA YKpaiHHW, SIKE BPEryJIbOBYE OCOOJMBOCTI KPUMIHAIHHOI
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BIIMOBIAAIBHOCTI 32 JIESIK1 MPOSIBU MHOKMHHOCTI KPUMIHAJIbHUX MPABOIOPYIICHB, HE
BIJINIOBIJIA€ 3a3HAYEHOMY IPUHIIUITY.

VY 3B’S3Ky 3 IIUM CTBEPKYETHCS, IO (PaKT MOMEPEIHHOTO0 BUMHEHHS 0CO00I0
KPUMIHAJILHOTO MPaBOMOPYIICHHSI HE MOBUHEH BUCTYNATH SIK O3HAKa CKJaay HOBOIO
KPUMIHAIBHOTO PAaBOMOPYIIEHHS, BYNHEHOTO IIIEI0 0COOOIO.

Taxuit BUCHOBOK CTaB pe3yJIbTaTOM MOIIUPIOBAIBHOTO TAYMadeHHs 3TaJIaHOTO
KOHCTUTYIIHOTO TIOJIO)KEHHS 1 BHU3HAHHA XUOHHUM MIiAXOIY, 3TiAHO 3 SKUM CYTh
MPUHITUIY «non bis in idemy» 3BOAUTHCA JHIIE A0 Takol OPUANYHOT GopMynn: He
MO’KHA 1€ Pa3 3aCcyAKyBaTH 0cO0y 3a KpUMiHaJIbHE MPAaBONOPYILLIEHHS, 3a sIKe ii BxkKe
OyJ10 3aCyIKEHO.

[HCTUTYT MHOXUHHOCTI KPUMIHAJIBHUX MPaBOMNOPYIIEHb AICTaB 3HAYHOIO
po3Butky y unHHoMy KK VYkpainu npu TomMy, 1110 OCTaHHIN MOHSATTS MHOXXHUHHOCTI
KPUMIHAJIBHUX MPABOMOPYILIEHb HE BUKOPUCTOBYE 1 HE BU3HAYAE.

bynyun ckiajoBOor0 BYEHHS TMPO  KpUMIHAJIbHE TMPABOMOPYIIECHHS 1
KPUMIHAJIbHY BIAMOBIIAIBHICTD, TPOOIeMaTHKa MHOKMUHHOCTI 3JI0UYMHIB TPATUIIIAHO
BBAXKAETHCSI OJIHIEI0 3 HAWCKIAIHIIIMX SK Y Haylll KPUMIHAJIBHOIO IMpaBa, Tak 1 B
MPaBO3aCTOCOBHIN AiSUTBHOCTI.

€ miicTaBu BXKUBATH MTOHATTS MHOKHHHOCTI KPUMIHAJIBLHUX TIPABOMIOPYIIEHD Y
JIBOX 3HAUCHHSX (aCMEeKTax).

[To-nepire, 11e KPUMIHATBHO-TIPABOBUN 1HCTUTYT, KU MEPEAYCIM YTBOPIOIOTh
ct. cr. 32-35 KK VYkpainu, ogHakK 3MICT SKOrO HE OOMEKYETbCS HOpPMaMH,
po3tamoBanumu B po3aiai VII 3aransHoi yactunu KK. [lo iHCTUTYTYy MHOXKHUHHOCTI
KPUMIHAJIbHUX TPABOMOPYIICHh HajekaTh NpuHAMHI 1 Ti HOpMH (Oco0IMBOi
yactuH KK, B AKuX MOBTOPHICTH 1 peUM]IMB MepeAadadaroThes sK KBami(iKyroui
(0co6smBO KBamiiKyroUi) 03HAKH KOHKPETHUX KPUMIHAIHHUX MIPABOMOPYIIICHD.

[To-npyre, MHOXKHHHICTh KPUMIHAJIBHUX MPABOMOPYLIEHb — L€ crenudIuHui
CTaH, KU XapaKTepU3y€eThCS HASBHICTIO B MOBEMIHIII OCOOM KITHKOX CaMOCTIHHUX
KPUMIHAJIbHUX TPABOTIOPYIICHb 1 KU TSATHE 3a COOOI0 BIAMOBIAHI KPUMiHAIHHO-
paBOBl HAcHIIKM. MHOXHUHHICTh KPUMIHAJBbHUX MPaBOMOPYIIEHb O3HAYa€, IO

0c00010 (HE Mae 3Ha4Y€HHS — OJHOOCOO0BO a0 y CIIBy4acTi) BUYMHEHO JiBa abo
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O1bIIIe KPUMIHAJIBHO KapaHMUX JISTHHS, KOJKHE 3 SIKUX MICTUTh O3HAKW CaMOCTIMHOTO
CKJaJy KpPUMIHAJIIBHOTO TIPaBOMOPYIIEHHS 1, 30epiraroud CBOIO IOPUIUYHY
3HAYYIIICTh, MIJUIATA€ CaMOCTIMHIM TpaBoBiM omiHmi. Ilpu MHOXUHHOCTI
KpUMIHAJIbBHUX  MPaBOMOPYIIEHh o0cob0a 3a BUMHEHHS IIOHAWMEHIEe JBOX
KPUMIHAIBHUX TMPABOMOPYIIEHb MOXE OYyTH TpPHUTATHEHAa A0 KpUMIHAJIBHOI
BIJIMOBIIAJTLHOCTI a00 (K IIe Mae MicIe, 30KpemMa, MPU PEUUINBI KpUMiHATBHUX
[IPaBONOPYIIIEHb) BUNHSIE HOBE KPUMIHAJIbHE MMPABONOPYIICHHS, MAlOYU CYJIUMICTb.

3a 3arajJpbHUM MPABUJIOM, MHOXXHUHHICTH KPUMIHAJIBHUX IPABOMOPYILIECHb
BKa3ye Ha MIJABUIIEHY CYCIJIbHY HEOE3MEeKy SIK 0COOM — MOPYIIHUKA KPUMIHAIBHO-
MpaBoOBOi 3a00pPOHM, TaK 1 BUYMHEHOIO Takow ocobor. Bigmomiguo mo cr. 35 KK
MOBTOPHICTh, CYKYHHICTh 1 PEUUJIMB KPUMIHAJIBHUX IMPABONOPYIICHb € HaWOLIbII
PO3MOBCIOPKEHUMH  (TUMOBUMH)  (OpMaMHd  MHOXHHHOCTI  KpUMIHAJIBHHUX
[IPaBONOPYILIEHb, SIKI BPAXOBYIOThCA MPU BUPILICHHI HU3KU KPUMIHAJIBHO-TIPABOBUX
MUTaHb, y TOMY YUCI1 MpU KBai(ikaiii KpUMIHAIBHUX TTPABOMOPYIIIEHb.

Tax, y Hopmax OcobmuBoi yactuau KK VYkpainu, sk Bke 3a3Hauanoch,
MOBTOPHICTh 1 PEHUAMB HEpiAko GIrypyroTh sK KBalmiikyroui abo 0co0IHMBO
KBaT(hiKyroul 03HAKM OKPEMUX KPUMIHAJIBHUX TMpaBomnopyiieHb. Came y 3B’S3Ky 3
UM TI0CTa€ MUTAHHS TPO BIAMOBIAHICTH TakuxX HOpM OcoOmuBoi yactuHu KK
VYkpainu, 3akpimeHomy B 4. 1 cT. 61 KoHcTuTyuii YkpaiHu NOJ0KEHHIO, 3T1THO 3
SKMM HIXTO HE MO)Xe OyTH JBiUl NMPUTATHCHHH JI0 IOPUIWYHOI BIJMOBIIAIBHOCTI
OJTHOTO BHJY 32 OJTHE 1 T€ caMe MPaBOMOPYIIIECHHS.

Sk 3ayBaxyBaJIOCs, BUX1THUM JJISI BUPIIIICHHS MOCTABJIEHOTO MUTAHHA € TE YU
1HIIIE TIyMa4eHHs MPUHIUIY «non bis in idemy». [Iogo mpaBoBOi HOKTPUHU, TO B
JiTEpaTypl MOXHA BIAIIYKATH A1aMETPaJbHO MPOTUJICKHI MO3UIIII, BIAMOBIIHO IO
SKUX JOIyCKa€eThCsl a00 OyKBajbHE TIyMaueHHs MojiockeHHs 4. 1 c¢r. 61 Konctutyii
VYkpainu (3a00poHa JBIYl 3acCy/>KyBaTH OCOOy 3a OJHE 1 T€ caMe KpHUMIHAJIbHE
IpaBOIMOPYILIEHHS, a OTXKE, IMONEepeIHE BYMHEHHS OCO00I0 KPUMIHAJIHLHOTO
IOpaBOMOPYIIEHHS MOXe OyTH O3HAKOI CKJIaJAy HOBOTO  KPHUMIHAJIBLHOTO
MPaBOIOPYILICHHS, BUMHEHOTO I[i€l0 0Cc00010), ab0 MOIIMpIOBaIbHE TIIYMauCHHS

PO3TIIAyBAHOTO KOHCTUTYIIIHOTO MPUIKCY (TMTOBTOPHICTh BUMHEHHS KPUMIHATBHUX
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NpaBOMOPYIIEHb HE MOXE CIYyryBaTH O3HAKOK CKJIaaAy KpHUMIHAJIbHOIO
paBONOpPYILIECHHS, epeadadeHoro B Oco6MBii YaCTUHI KPUMIHAIBHOTO 3aKOHY ).

ApryMeHTH CYyOpOTHBHHUKIB 3aCTOCYyBaHHS OyKBaJbHOTO  TIyMau€HHS
NPUHIUIY «non bis in idemy», sAKI BHKJIAJAIOThCA HIDKYE, AOOpPE BIJIOMI, BOHH
HEOJTHOPA30BO BUCIIOBIIOBAIMCS Ha CTOPIHKAX IOPUIUYHOI JTITEpaTypH.

[akonmu mpuHIUO «non bis in idem» NOB’A3yI0OTh 3 J1aBHHOPHUMCHKOIO
MPaBOBOIO aKCIOMOIO II[0JI0  3a00pOHW  TMiJJaBaTHUCSA OUIbIIE HDK OJHOMY
OOBHMHYBAYEHHIO 3 Ti€l 5k camoi npuunHU (nemo debet bis vexsari pro una et eadem
causa). [Ipu OaxkaHHI 111 akcioMa MOKe PO3IIUGPOBYBATHUCS SIK HEMOXKIIMBICTH JIBiUl
BPaxOBYBATH OJMH KPUMIHAJIBHHUIA JENIKT SIK IPU BCTAHOBJIEHHI BUHYBAaTOCTI OCOOH,
TakK 1 npu (opMyBaHH1 OpraHamMu JOCYAO0BOr0 po3CiiAyBaHHsI OOBHHYBAUY€HHS.

VYTiM, Takuil BapiaHT MepeKiiaay 3a3HaueHOl IOPUINYHOT MAKCUMU HE €JIMHUN.
IcHye i 1HIIMI: HIXTO HE TOBUHEH ABIY1 CyJIUTUCH 3a OJHIEIO 1 TIEIO K CIPABOIO.

[ HaifronoBHilIe: 13 HaBEJIEHOT TaBHLOPUMCHKOT IIPABOBOI aKCIOMHU OJIHO3HAYHO

HC BHIIIMBAE€ TC, IO (baKT BUMHEHHS 0CO0O0I0 3JIOYMHY B MHHYJIOMY HC IIOBHHCH

KOJTHUM YMHOM BpPaxOBYBaTHCh MPHU BU3HAYCHHI 00CATY OOBHHYBAUCHHS Yy BHUIAJIKY
BUMHEHHS 111€10 0CO00I0 HOBOTO KPUMIHAJILHOTO MTPaBOTIOPYIIICHHS .

By3bke (OykBanbHE) po3yMiHHsS TpUHIUIY «Non bis in idemy» (e moxHa
OKpEeMHMHU BHpPOKAMHM KapaTd [IBi4l 3a OJHE 1 T€ caMe KpUMIHAJIbHE
MPaBOMOPYIIICHHS) BUKJIIOYAE OYyJb-AK1 MPETEH31l 10 TaKWUX MPOSBIB MHOXUHHOCTI,
K TOBTOPHICTh 1 CHEUIaJbHUN pEenuAMB: 3a iX HAABHOCTI MONEpenHil ¢akr
KPUMIHAJIbHO TPOTH TIOBEAIHKA HE KapaeThcs Ime pa3 (IMOBTOPHO), a JIMIIE
BPaxoOBY€TbCA Y BHUMNAJAKYy BUMHEHHS HOBOTO KPUMIHAJIBHOTO IMPAaBOMOPYIICHHS SK
oOcTaBMHa, 10 BIUIMBa€ Ha Horo kBamigikamiio abo Ha MOKApaHHA 3a HBOTO.
HasBHicTh (hakTy momepeaHhO0 BYMHEHOTO KPUMIHAJIBLHOTO MPABOMOPYIICHHS HE
BIUIMBAE Ha KOHCTPYKTHUBHI O3HaKM OCHOBHOTO CKJIaQy KpPHUMiHaJIbHOTO
IIPABOIOPYIIEHHS, CKOEHOTO 0COO0I0 3HOBY.

[Ipy TOBTOpHOMY BUYMHEHHI KPUMIHAJIBLHOTO TPABOMOPYIIEHHS 0co0a
OPUTATYETBCS A0  KPUMIHAJIBHOI — BIANOBIJANBHOCTI HE 3a  KpUMIHAJIbHE

MPaBOTIOPYIIICHHS, BYMHEHHWM paHilmie, a 3a HOBE TOTOXHE ab0 OJHOpPIAHE
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KpUMIHAJIbHE TMpaBonopyuieHHsi. Hanpukian, Km0 BYMHSETbCS TpaldiK, ToO,
HEe3Ba)kaloyu Ha Te, OyB BUHHUN CyAUMUUN paHillie 3a KpaaDKKy YU Taka CyJUMICTb
OyIa moramieHa, BiH MiJUIITaTUME BIAMOBIATBHOCTI 32 BIAKPUTE BUKPAJCHHS Uy>KOTO
MaiiHa 3a ct. 186 KK Vkpainu.

To6to QaxT BYMHEHHS KPUMIHAJIBHOTO MPABOIMOPYIICHHS B MUHYJIOMY
3araJioM HE BIUTMBa€ Ha Kpaiigikaifito. [Hmma pid, M0 MOBTOPHICTH Tpabexy €
MIJICTaBOKO JIJIs1 audepeHItiaiii KpUMiHaIbHOI BIJMIOBIIAIBHOCTI 3a 1€ KpUMiHAIbHE
MIPABOIOPYILIEHHS MTPOTH BIACHOCTI.

JlocuTh YiTKO 3 LBOro NpuBOAY BHUCHOBIOEThCA O. Boliko, iHTeprnpeTyroun
KOHCTUTYI[1IIHY 3a00pOHY Ha MOBTOPHE 3aCy/KEHHS 3a OJHE 1 T€ caMe KpUMIHAJIbHE
IPaBOIMOPYIIEHHSA. 30KpeMa, aBTOpP CTBEPIXKY€, IO BUKOPUCTAHHS KPUMiIHAIBHUM
3aKOHOJIABIIEM HEOJIHOPA30BOCTI Ta CYAMMOCTI (PEUUIUBY) SIK KBaT1(PIKYIOUUX O3HAK
OCHOBHOTO CKJIaJy YMOB JIJIl IOBTOPHOTO (B10COOJICHOT0) MOKAPaHHS 3a BUPOKOM
3a T€ 3JIOAISHHS, K€ BXKE PaHILIe Kapajlocs 3a BUPOKOM IHIIOTO abo0 LBOTO X CYIy,
HEe yTBOproe. Mae wiciie OOTSDKEHHS BIATOBIJAIBLHOCTI 3a HOBE KpHUMIHAJIbHE
MPaBOMNOPYILIEHHS. O3HAKOK MOBTOpHOCTI. [lepenbdaueHnii YMHHUM KPUMIHAJTBHUM
3aKOHOJJABCTBOM  IHCTUTYT MHOKMHHOCTI ~ KPHUMIHAQJIBHOTO  TPaBOMOPYIICHHS
NpUHIMIY non bis in idem Ta 14€1 pIBHOCTI 3arajioM 1 OyKBaJIbHO HE CYNIEPEUUTb.

CkazaHe 3MyIlIy€e 3aMHCIUTHCS HaJ 1€ OJHUM Ba)UIMBUM MHTAHHAM: YU
CIpaBEJIMBO TPU HAKIAJACHHI KPUMIHAJIBHOI BIAMOBIAAIBHOCTI Ha 0cCOoO0y, ska
paHille BYMHWJIA KpHUMIH&JIbHE MPABOMOPYILIEHHS, MOCHIIIOBAaTH CYBOPICTb
KPUMIHAJILHO-TIPABOBOI penpecii 3 orfsiay Ha ii monepenanii BANHOK?

Oco0a, sika Briepilie BUMHUIIA KPUMIHAIBbHE TPABOTMIOPYIIIEHHS, MOXE 1 TOBUHHA
B 0araThbOX BHIIaJIKaX PO3PaxOBYBATH Ha 3aCTOCYBAaHHS IOJO0 HE1 pi3HOMAaHITHUX 3a
CBOIM 3MICTOM 320XOUyBaJIbHUX HOPM, a MOKapaHHA il LIJIKOM CIIPaBEAJIUBO MOXKE
MpU3HAYaTUCS OJIMDKUE N0 HIDKHBOT MeX1 caHKIlli. HaTtoMicTh MOBTOpHE BUMHEHHS
KPUMIHAJIBHOTO  TPAaBOMOPYIIEHHS TOBHHHE HE JiMIIe OOMEXyBaTH IO
«KPUMIHATHHOTIPABOBUX MPUBLIEIBY, a 1 MPOBOJUTH CBOEPIAHY MEXKY MIXK THUM, XTO
BIIEpIIE BUYMHSE KpPUMIHAJIbHE MPABOMOPYIIEHHS, 1 TUM, XTO OOHMpa€ IHIIMNA MUISAX

MOBEIIHKH, HEPIAKO CTar04YH MPOodeCIHHUM 3JI0YUHIIEM.
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ToMy BUMHEHHS  KPUMIHAJIBHOTO  MPABONOPYIICHHS  IMOBTOPHO  SIK
KBaJTi(iKyroua o3HaKa JIEIKUX CKJIaiB KpUMIHAJIBHUX MPABOMOPYIICHb CIIPaBEIUBO
MOCIJTIOE CYBOPICTh TIOKapaHHs. SIKIO MOCWJICHHS KapaHOCTI 3a TOW YW IHIIWN
KBaJTi(DIKOBaHWM PI3HOBHUJ KPUMIHAJIBLHOTO IMPABOMOPYIICHHS, OB’ SI3aHUN 3 HOTO
dakTraHOIO Ta (a00) IOPUAUYHOIO MMOBTOPHICTIO, € HEBUIMPABAAHUM (IIPUKPO, aje y
0araTb0X BUIIQJKaxX HasBHA HECMPaBEJIMBA PI3HUIS B MOKAPAHHAX 32 KPUMIHAIBHI
MIPaBOIOPYIIICHHS 3 OCHOBHUM 1 KBaTi(hiIKOBAaHUM CKJIaJiaMH), TO IS MpoOaeMa MOXKe
OyTH BHpillIeHa 3aKOHOABLIEM IUISIXOM ONTHUMI3AIlil CAaHKIIii.

Y 3akoHl Mae OyTH BCTAHOBJICHAa TOYHA BIJIMOBIAHICTD MIXK TSDKKICTIO
(HeOe3NeYHICTI0) KPUMIHAJIBHOTO MPaBOMOPYIIEHHS 1 CTYIIEHEM CYBOPOCTI CAHKIIi
KPUMIHAJIBHO-TIPABOBO1 HOPMH.

3araapHOBIZIOMO, IO B OCHOBY CYBOPOCTI KPUMIHAJIbHUX CAHKIIIM Mae JsraTu
HE JIMIIE TSDKKICTh BYMHEHOrO [ISIHHS, CTYHiHb MHOro CyCHUIbHOI HeOe3NeKH
(BKITIOUAIOUM PO3MIp 1 XapaKTep 3amo/isiHOI IIKO/IU, CTYIIHb BUHU MPABOMOPYITHUKA
Tomio). Ha choroani y BITUM3HSHINA TOKTPUHI YCTaJCHUM € MiAXIJ, SKUH, 30Kpema,
3BOJIUTHCA /10 TOTO, IO BUKOPUCTAHHA CHELIadbHOTO PEHUAMBY SIK Kaji(iKyrodoi
O3HAKH, CHNyrytouu audepeHIianii KpuMiHAIbHOI BIAMOBIAAIBHOCTI, € MOTPIOHUM
3aX0JI0OM JUIsl TIOCWUJIEHHSI KpPUMIHAJIbHOI BIAMOBIZATBLHOCTI 0CIO, $KI MaloTh
AHTHCOIIIAIbHY YCTAaHOBKY, HE OaXaloTh CTaBaTH Ha IIISX 3aKOHOCIYXHSHOI
MOBEIHKA, BUMHEHHS HOBUX KPUMIHAJIBHUX MPABOMOPYIICHb 3 OOKY SKHUX HE €
BUMAJKOBICTIO 1 CTOCOBHO SIKMX I[1JTl TOKapaHHs HE OyJIH JOCSTHYTI.

beperbcst 1m0 yBarm MiABUINEHA «PEIUAMBOHEOE3MEUYHICTH»  OKPEMHUX
KPUMIHAJILHUX MTPaBOMOPYIICHb, BUNHEHHS SIKUX JO3BOJISIE 0CO0aM yIO0CKOHATIOBATH
CBOI KpHUMIHAJIGHO TIPOTHUIPABHI HABUYKH, [0 NPHU3BOAUTH 1O 3POCTAHHS
3JIOYMHHOTO MPOQECiOHANTIZMY.

YUuMm  HacmpaBal — 3yMOBIIIOETbCS  MIABUIIEHA  Mipa  KpUMIHAJIbHOI
BIJIMOBIIAJILHOCTI 11T OCi0, KOTPI BYMHIOIOTH KPUMIHAJIBHI MPaBOMOPYIICHHS
noBTOpHO? Ak TakuMm (akTOM paHilie BYNHEHOTO KPUMIHAIBHE MPABOMOPYIICHHS?
BoueBuap, mo Hi. IlokapaHHS TOCHIIOETBCS Yy 3B’SI3KYy 3 HEIOCATHCHHSIM METH

paHile mpu3HadYeHOro NmokapaHHs (y BUMAIKY CIEIIabHOTO PEeIuaAnBy) ado depes,
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Tak OM MOBUTH, HEBUIIAJKOBICTh JIISHb BUHHOTO, OOpPaHHS HUM 3JI0YUHHOTO IUISAXY,
HaOyTTS 3JI0YMHHO1 3BUYKH (Y pa3l (PaKTUYHOT TOBTOPHOCTI).

SIKIIO 3BEPHYTHUCH A0 CIEMIaTbHOTO PEIUANBY SIK KBali(iKyrouoi O3HAKH, TO
MO>XKHa BECTH MOBY NP0 CBO€PIAHY MOMMIIKY CYIy, SIKHM, 3aCy/Kyloud ocoOy 3a
KpUMIHAJIGHE TIPABOTOPYIICHHS, BUYMHECHE y MHHYJIOMY, HE 3MIT TPU3HAYUTH
MOKapaHHs, HEOOXiHE I BHIPABIICHHS BUHHOTO. BiibIn cyBope mokapaHHS IS
0co0H, siKa Ma€ CyJUMICTb, € CBOEPIJTHOIO TaPAHTIEI0 HEJOMYIIEHHS HOBOT MOMUJIKU.
3akoHOMaBeIb, TaKk OWM MOBHUTH, «IiJIKa3ye» Cyay, M0 ocoba MOCTYHNOBO CTa€e
npodeciiiHuM 3JI0YMHIIEM 3 I[IEBHOKO CIEIlaji3alli€o, a ToMy MNoTpeldye OuIbIl
MPUCKIIUIMBOIO 1 CyBOPOTO CTaBJIEHHA 110 ce0e.

BunHEHHS YMHCHOTO KPHMIHAJIBHOTO TIPABOMOPYIIEHHS 0CO000, SKa Mae
CYJIMMICTh, CBITYUTH MPO 11 CTiliKke HeOakaHHS CTaBaTH Ha HUISX 3aKOHOCITYXHSHOT
MOBEAIHKH, 1110 3HAYHOIO MIPOIO MIABUILYE CYCHUIbHY HeOe3neKy nistHHsA. CyauMICTh
K KBaJi(ikyroya O3HaKa CKJIAy KPUMIHAJIBLHOTO MPABOMOPYUIEHHS € HEOOX1THOO
JUIS TIIBUINCHHS BIAMOBIIAJIBHOCTI OCIO, SKi MalOTh aHTHCOINAIbHY YCTAaHOBKY,
TaKUX, 110 He OaXalTh BUIPABIATUCA, ITHOPYIOTh HETAaTUBHY OIIHKY CBOE€]
MPOTUIIPABHOI JISIILHOCTI 3 O0KY CyCHUIBCTBA il IepKaBU.

BunHeHHSI CyTMMOI0 0CO0O0I0 KPHUMIHAJIBHOTO IMPABOIOPYIIICHHS 3arajioM He
JTIO3BOJISIE CTBEPIPKYBATH MPO BUMAAKOBICTh Takux Aid. BimmoBa BiJ criemiaJibHOTO
PELUINBY SIK KBaTI(iKYHO4YOi O03HAKH OyJie CTUMYIIOBATH 3JIOYMHHY JisJIbHICTH Ta
O3HAYaTHME JIOSUTbHE CTaBJICHHS JEpKaBU JO0 MHOXHHHOCTI KPUMiHAJIBHUX
mpaBomnopyiieHb. HaBeneHi MipKyBaHHs, Ha Hally AYMKY, Y3TOJDKYIOTBCS 3
OPUHIIMIIOM ~ CIOPaBeUIMBOCTI Yy  KpuMiHampHOMY TipaBl. Came MNpUHIUII
CIIpaBEIJIMBOCTI BU3HAYAE 1HAMBITyaT3aIlii0 BIAMOBIJAILHOCTI Ta TOKAPaHHS.

[IpuHiun crpaBeUIMBOCTI 1HKOJM BU3HAYAIOTh YEpPe3 CYKYIHICTh JBOX
CKJIQJIOBUX — 1HAMBIIyaTi3allii BIAMOBIAAIBHOCTI Ta PIBHOCTI MEPe]] 3aKOHOM.

He auckyTyrouu 110710 MhOTO MiIXOMIy, 3aYBAKUMO, IO B OyAbsSKOMYy pasi
pPIBHICTh TepeJl 3aKOHOM BapTO pO3MVBSIAATH  KpPi3b MPU3MY  TPHUHIIUITY
CIIPaBEJIMBOCTI. Y IIbOMY acIleKTl BapTO MpUTajaTH, SK BU3HAYaB CIPABEIUBICTh

Apucrotens. Bid nucas npo ABi ii GopmMu — 3piBHSIBHY 1 PO3IOUIBHY.
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KO po3rNIsIaTH CHpPaBEUIMBICTh Y 3PIBHSJIBHOMY acleKTi, TO, CIpaBl,
KOXHa 0c00a, KOTpa BUMHWIIA KpUMIHAJIbHE NMPABOMOPYIICHHS, TOBUHHA MaTH PiBHI 3
IHITMMH TIACTaBU Ta MEXI1 BIAMOBIIATBLHOCTI (PIBHICTH YCIX Mepell 3aKOHOM). Aure
BIJIMOBITHO JI0 PO3MOLIBHOI OPMH CIIPaBEIJTUBOCTI KOXKHA 0c00a MiIsTrae «CBOTH
BIMOBIAANBHOCTI,  SIKa  NEPCOHIQIKYETbCS 3  ypaxXyBaHHSIM 00’ €KTHBHHX
0COOJIMBOCTEH MisTHHS Ta 1HAWBIIyaIbHUX BIACTHBOCTEH 0COOH, sika oro BUYMHMIIA. |
TYT IPaBUJIO PIBHOCTI BXKE€ HE JIIE.

Tak camo He MOXyTh OyTH pPIBHUMHU I€peJ 3aKOHOM BHKOHABEIb Ta
OpraHi3aTop KpHUMIHAJIBHOIO IMPAaBONOPYIIEHHS; 0c00a, sKa BUMHWJIA 3aKIHUYECHE
KpUMIHAJIbHE TMPAaBOMNOPYIICHHS 1 3aMax Ha HbOro; o0coda, KOTpa BUYUHUIA
KPUMIHAJIbHE MPaBOMNOPYIIECHHS BIEpILIE, 1 TOW, XTO BYMHUB KUIbKAa KPUMIHAJIBHUX
IPaBOIOPYIIEHb, TOIO. KpuMiHanpHEe MpaBo — raixy3b IpaBa, B sKId HalOUIBIIOO
MIPOIO  3aCTOCOBYETHCS  IHAMBIAyaJIbHMM MIAXIA y  peanizamii  OpUIUYHOI
B1JIIIOBIAJILHOCTI.

BiamoBa Bin (akTUyHOT MOBTOPHOCTI (ITOBTOPHOCTI, HE TMOB’A3aHOI 13
3aCy/DKEHHSIM 3a TOMNEpe/IHE KPUMIHAIBHE MPAaBOMOPYILIEHHSA) K KBall(iKyr04oi
O3HaKM MOXK€ TPU3BECTH [0 pe3yibTary, MPOTHIEKHOTO  OYIKyBaHOMY
npubiuHuKamMu Takoi 171ei. CripoOyeMO MOSICHUTH CBOK AYMKY. 3HaYyHE MOCHUJICHHS
KApaHOCT! KPUMIHAJIILHUX MPaBOMOPYIIEHb, BUYMHIOBAHUX IOBTOPHO, MOPIBHSHO 3
KapaHICTIO aHAJOTIYHUX OJUHUYHUX KPUMIHAIBHUX MPABOMOPYIIEHb YBaXKAE€ThCS
HEBUITPABIAHNM.

Opnak skmo (hakTHYHA TMOBTOPHICTH SIK KBami(ikyrodya o3Haka 3 Hamoro KK
3HMKHE, TO KOKEH 13 (JaKTUYHO BYMHEHUX TOTOXXHUX KPUMIHAIBHHUX MPABOTIOPYIIICHb
OTPUMYBAaTUME CaMOCTiiHY (OKpeMy) KpUMIHAJIbHO-TIPABOBY OLIIHKY, Y TOMY YMCIII
Ha eTami ocTaro4yHoi KBajiikamii BYMHEHOTO, IO, BOYEBHJIb, MAaTHME CBOIM
HACJIZIKOM TpHU3HAYEHHS TMOKapaHHs 3a mpaBwiamu, 3akpimienumu y cr. 70 KK
«[Ipu3HayeHHs MOKapaHHs 3a CYKYIHICTIO KpUMIHAIBHUX MPABONOPYIIEHBY.

Tax, Ha gymxy M. XaBpoHIOKa, y pa3i BUKIIIOUEHHS BKa31BKU Ha MOBTOPHICTh
13 KK VYkpainu noBTopHe BUMHEHHS Oyb-SKOTO KPUMIHAJIBLHOTO MPaBOMOPYILIECHHS,

3a KM 0coba panimie He Oysa 3acy/KeHa, He3aJeKHO Bl TOTO, Mepea0ayeHnii BiH
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1HIIIOIO YU Ti€ro caMoro ctatTero (dactuHoro ctatTi) KK, MoxHa Oyae kBamidikyBatu
3a MpaBUJaMU NP0 CYKYMNHICTh KPUMIHAJIBHUX TMPaBOMOPYLIEHb. Y pa3l X
3actocyBanHa cT. 70 KK ocrtatoune mnokapaHHS 3a NEBHHUX YMOB MOXe OyTu
MpU3HAYEHE B MEXAaX MAKCHUMAJIbHOTO CTPOKY, BCTAHOBIJIEHOTO JIJISi MEBHOI'O BUIY
nokapaHHs B 3aranbHiid yactuHi KK.

Takum uMHOM, HE BUKJIIOUEHI CUTYallii, KOJU MOKapaHHs, sIKe MPU3HAYAETHCS
Ha mifctaBi Hopmu KK, 1o nepenbayae moBTOPHICTh K KBaTi(iKyHO4y O3HAKY, 3a
CyBOpicTIO Oy/le MOCTYyNaTHCh IOKapaHHIO, MPU3HAYCHOMY 3a MpaBWJIAMU PO
CYKYIHICTh KUIBKOX TOTOXXHUX 3704uHIB. Ilapamokc monsirae B TOMy, IO
eKCIUTyaTallisi HEOJIHOPA30BOCTI Ta PEIUAUBY (CYIMMOCTI) 3a TYMaHHUM BapiaHTOM
(omHOAaKTHA po3mpaBa 3a KBali(ikoBaHE KpPUMIHAJIbHE IMPABOMOPYIIEHHS 3aMICTh
dbopMaIbHO TPHUITYCTUMOI KPHUMIHAIBHOI BIAMOBIAAIBHOCTI 3a JEKiIbKa JICNIKTIB)
TIAyMauuTbcs ab0 Moke OyTH pO3IIHEHA SK TMOPYLIEHHS 3arajibHONPaBOBOrO
OPUHIMITY non bis in idem.

JIoCUTh YacTo MPUOIYHUKK TONIMPIOBAHOIO TAYMAYeHHs MPHHIHUIY «NON DIs
in idem» 3aiiMarOTh MO3MIIIO, 3T1IHO 3 KO (aKT BUMHCHHS 3JIOYMHY B MHHYJIOMY
Ma€ JIUIIe KPUMIHOJIOTIYHE 3HA4YeHHS (CTOCYEThCS KPUMIHOJIOTIYHHX O3HAK 0coOu
3nmounHIs ). OJJHAaK HE BapTO ITHOPYBATH YCTaj€Hl1 B JOKTPHHI MMOJOKEHHS PO T€, 10
0co0a BUHHOI'O Y BUMHEHHI KPUMIHAJILHOTO MPABONOPYIICHHS BUBYAETHCS PI3HUMU
IOPUIUYHIMEU HayKaMu, BKITIOYAI0OUM KPUMIHOJIOTIO 1 KpUMIHAJIBHE TIPaBo, 1 TIPO TE,
10 3 KpUMiHATBHO-TIPABOBOT TOUYKH 30pY IS 0C00a XapaKTEPU3YyEThCS:

1) ocobmuBOCTSMHU, $IKI CTOCYIOThCS 1i (K Cy0’€KTa KPUMIHAIBLHOTO
MIPaBOTIOPYIICHHS 1 BIUIMBAIOTh HA KBaTi(IKAIIiIO;

2) 0CcOONMBOCTSIMH, SIKI CTOCYIOTbCSI OCOOM BHHHOTO 1 BPaxoOBYIOTbCS IPH
1HUBITyaTi3allli mokapaHHs.

VY3araji 3 mnpuBoay TOro, IO TPH BHU3HAYCHHI CYCHIJIBHOI HEOE3MeKu
KPUMIHAJIBHOTO TIPABOMOPYIIIEHHS HE TOBWHHI ITHOPYBAaTUCh BJIACTHUBOCTI MOTO
cy0’exTa, MOKHa HABOJWUTH YMMAJO BHCIIOBIIOBaHb 0aratboxX BigoMux (HaxiBINB 3
KpUMIHAJIbHOTO TpaBa. PazoM 3 1muM y pe3yapTaTi €MOIPUYHHUX JOCIIIKEHb

Cy4yacHUM yKpaiHCcbkuM HaykoBiieM B.JI. UyGapeBum Oyiio A0BEeIE€HO, MO KUIBKICTh
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BUMHEHUX KPUMIHAJIBLHUX MPABOMOPYIIEHHS € OJHHMM 13 (haKTOpiB, SIKI BU3HAYAIOTh
TSOKKICTh KPUMIHAJIBHO MPOTUIIPABHOTO JIISTHHS.

Mu Bu3HaeMo, MO OOCTaBWHH, SKI BHU3HAYAIOTh CYCHUIbHY HeEOE3MeKy
KPUMIHAJBHOTO TPaBONOpYyIIeHHs (y TOMY 4YHCIl Pi3HI HPOSBH MHOXXHHHOCTI),
noTpeOyIOTh ¥ CydacHHX yMoBax meperisay. OmHak kBamidikoBaHa BiAMOBIAb HA
MUTaHHSA, B SKOMY BUTIISIAL (00cs31 To1mo) it moTped mudepenttiamii KpuMiHAIBHOT
BIIMOBIJAIBHOCTI  Ma€  BHKOPUCTOBYBAaTHCh  CYCIIUJIbHa  HeOe3meka  ocobwu
KPUMIHAIBHOTO MIPABOIOPYIIIHKKA, MOXKe OyTH JJaHa JIUIIE B pe3ybTaTi CreliadbHIX
(Y TOMY 9HCII1 KPUMIHOJIOT1YHHUX) TOCITII>KEHbD.

Jlo TOTO K, SKIIO COPUHHATH TE€3y MPO BHHATKOBO KPUMIHOJIOTIYHE 3HAYCHHS
0co0M BUHHOrO 1 OyTHM mociaigoBHUM, TO 3 m. 3 4. 1 cr. 65 KK VYkpainu Ttpeba
BUKJIIOYATH BKa3iBKYy Ha 0COOy BHUHHOTO. AJDKE 1€, MOBJSB, HE KPUMIHAJILHO-
MpaBOBEe, a KPUMIHOJIOTIYHE TIOHATTS, a OTXKe, HOMy HE Miclle B TEKCTI
KPUMIHAJIBHOTO 3aKOHY.

BapTto 3actepertd i Bi Takoro TIyMadeHHs MPUHIHUIY «NON bis in idemy, 3a
SKOTO TIOCWJICHHSI TIOKapaHHS 3a BYWHEHHS KpPUMIHAJIbHE MPABOMOPYIICHHS,
KBaT(hiKYIOUOI0 O3HAKOIO SIKOTO BUCTYMA€E MOBTOPHICTh a00 CHeIiabHUN PEIUINB,
3almepevyyeTbes, 1 BOAHOYAC JIONMYCKAETHCS TMPU3HAYEHHS 33 KpHUMIHAIBHE
MPaBOIOPYILICHHS, BAMHEHE MMOBTOPHO, O1ILII CYBOPOTO MOKapaHHs B MEXKaX CaHKIIT
Hopmu Oco6muBoi yactunu KK.

[Toctae mMTaHHA: dYOMY BpaxyBaHHS IIOBTOPHOCTI 1 pEUUAUBY TpHU
MpU3HAYEHH] MOKapaHHs (K 00TsDKyI0uoi 00cTaBuHU, nepeadadenoi n. 1 4. 1 ct. 67
KK, abo six moka3Huka 0coOM BHHHOTO) HE MOXXE PO3IIHIOBATUCH SIK MOPYIICHHS
HIPUHIMITY «NON bis in idemy y mupokii iHTepnpeTaiii boro NPUHIUITY?

AmKe 1 TyT MU CIOCTEpIraeMoO HaIlapyBaHHS TOMEPEIHLOI KPUMIHAIBHO
3HAYMMOI TIOBEIHKUA. BodeBHIb, HEMa€e TPUHLMUIOBOI PI3HMUII B TOMY, IO II€
HaIllapyBaHHS Ta, K HACIIIOK, MOCUJICHHS KPUMIHAIBHO-TIPABOBOTO OOTSKEHHS Ma€
MICIIe HE MPU IHKPUMIHYBAaHHI TIEBHOTO CKJIaAy KPUMIHAIBHOTO MPABOMOPYIEHHS, a

IpY NPU3HAYEHH] MOKapaHH4. | B mepuioMy, 1 B IpyromMy BUNAAKY (DaKT BUMHEHHS
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0C00010 KPUMIHAJILHOTO MPaBOMOPYIICHHS] B MUHYJIOMY BIUIMBA€ HA KPUMIHAIbHY
BIIIIOB1IAJILHICTH I1€T OCOOMH.

Buxoauts, mo i 0. 1 Tpeba Buximrovarn 3 4. 1 cT. 67 KK stk HOpMy, sika HIOUTO
CyIlepeyuTh NpuHIUIy «non bis in idemy». CXUISAI0YUCH 10 TYMKH MPO 30€perKeHHs
MOBTOPHOCTI Ta PEUUAMBY SK KBATI(PIKYIOUHX 03HAK OKPEMHUX CKJIAJIB KPUMIHATBHUX
MIPaBOTIOPYIICHb, 3BEPHEMOCH JO BIAMOBIIHOTO 3aKOHOJABUOTO JOCBIAY HHU3KU
3apyOKHUX KpaiH. Tak, 3a 3aKOHOJIaBCTBOM OaraThoX KpaiH (1ie, 30Kkpema, ABCTpis,
bensris, Itanis, Ky6a, [lonpma, Yropmuna, Typeuunna, @paniris, [seris, SAnoHis)
MOKapaHHs 3a peluauB (Ha BIAMIHY BiJl YKpaiHU) MPU3HAYAETHCS 13 IEPEBULIICHHSIM
MaKCUMaJIbHOTO PO3MIPY IIOKapaHHsS, 3aKpIILUIEHOTO Yy CaHKIIl KpPUMiHAIbHO-
IPaBOBOI HOPMH, IHKPUMIHOBAHOI BHHHOMY.

binbiie Toro: y Aeskux kpaiHax mpu TakoMy 30UTbIIEHH] MOKapaHHs OepeThCs
0 yBaru OJIHOPIAHICTb YW PIZHOPITHICTH paHIlle BYMHEHOTO 1 HOBOIO
KPUMIHAJILHOTO MPaBOMOPYIICHHS (1HAKIIE Ka)XXy4dd, BPaXOBYEThCS HAOYTTS 0CO0O0IO
310uMHHOTO Tpodecionanizmy). IlokazoBo, mo mnepeadbadenmit § 83 KK Jlanii
MOPSIJIOK, 32 SIKOTO TTOKapaHHs MOJABOIOETHCS, SKILIO 0c00a, B1IOYyBalOYM MOKAPAHHA Y
BU/I1 TT030aBJICHHS BOJI1, BUMHSIE TIEBHE KPUMIHAJIbHE MTPABOTIOPYIIICHHS, CTIPABE/IJTUBO
PO3LIHIOETHCS Y BITYM3HSHIN JITEpaTypl SK BUPIMICHHS JAaTCbKUM 3aKOHOJABLIEM
npoOJieMH 3aro0iraHHs Py IMBHIN 3JI0YMHHOCTI.

[IpomoBxkyroun BeCTH MOBY TpO 3apyODKHUN JOCBiJ, SIKAA HACHpaBAl €
OararorpaHHUM (HEOJHO3HAYHUM) 1, HA HAy JYMKY, BUMarae OuIbll MPUCKIIIIUBOTO
OCMHCIICHHSI B KOHTEKCT1 PO3TIISiAyBaHUX MpoOseM, 3a3HauyuMo 1 Take. MoxHa 1o-
PI3HOMY CTaBUTHCH JI0 TEOpli «HEOE3MEUHOro CTaHy OCOOW», ajieé HaBpsA YM BapTO
ITHOpYBaTH T€, 1110 BOHA (DAKTUYHO BTLJIEHA B KPUMIHAIBHOMY 3aKOHOJABCTBI HU3KU
3apyODKHHMX KpaiH, SIKI MU MOXEMO Ha3WBaTH TaKUMH, IO XapaKTEPHU3YIOTHCS
BHCOKHM piBHEM MPABOBOTO PO3BUTKY. Y 3aKOHOMABCTBI WX KpaiH JJIsl TO3HAYCHHS
0ci0, sIKI CTAHOBJIATH MiABUIIEHY HEOE3NeKy Jii CyCHUIbCTBA, BUKOPHUCTOBYIOTHCS
3BOPOTH Ha KINTAIT «3BUYHHUM 3JIOYMHEIBY», «HIPODECIHHUN  3JIOYHHEIbY,
«3aKOPEHUIMI 37I0YMHELb» TOIIO. | Mpu BU3HAYEHHI BUAY Ta OOCATY KPUMIHAJIBHO-

MPaBOBOTO OOTSHKEHHS 3a BYMHEHI TAaKUMHU OCOOaMU 3JIOYMHH OO0OB’SI3KOBO
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BPaxXOBYEThCS CIIeM(pIYHUN CTATyC ITUX OCI0; IHIIMMH CIIOBaMH, O€peThCsl 10 YBaru
HE JIUIIEe Te, 0 BYMHEHO, a 1 Te, XTO II¢ BUYMHMB (32 BITYM3HSHOIO KPHUMiHAIHHO-
IIPABOBOIO TEPMIHOJOTIEI0 BPAaXOBYEThCS, 30KpeMa, CyclilibHa Hebe3meka ocobu

BUHHOTO).

2. MPOBJIEMHU 3ACTOCYBAHHSA KPUMIHAJIBHOTI'O
3AKOHOJABCTBA Y PA3I HAABHOCTI B AISITHHAX OCOBU
MHOBTOPHOCTI KPUMIHAJIBHUX IMTPABOIIOPYILIEHb
[Ipo6nema  kBamiikamii  €JE€MEHTIB  MOBTOPHOCTI  KPHUMIHAJIbHHUX

MPaBOIOPYILIEHh 3 POKY B PIK HE BTPAya€e CBOEI aKTYyaJIbHOCTI OCKIIBKH Yy HayIll
KPUMIHAJIBHOTO TIpaBa Ta y MPOBO3ACTOCOBYIM MPAKTUI JOCI HEMa€ €IMHOIO
Oiaxoay A0 KPUMIHAJIBHO-TIPABOBOI OIIHKM BYHMHEHHA OCO00I0 MOBTOPHHX
KPUMIHAIBHUX  MPABOMOPYIICHb. 30Kpema, I¢ NHUTaHHA (aKTUYHO  HE
pernamentoBani y KK.

Amnani3 nocranoB [Inenymy BepxoBHoro Cyay YkpaiHu Takox Jae MiJCTaBy
KOHCTaTyBaTH BIJICYTHICTh €AMHOT TO3HUIII WIOA0 KBamidikailii OKpeMUX BHU/IIB
MHOXHHHOCTI KpUMIHAIBHUX MTPABOTIOPYIIICHb.

Hanpuxnan, 4 wepBHa 2010 poky Ilnenym BepxoBHoro Cyny VYkpainu
yxBasiuB [loctanoBy Ne 7 «IIpo mpakTuky 3acTOCYBaHHS CyAamMH KPHUMIHAJIbHOIO
3aKOHOJIAaBCTBA IMPO TMOBTOPHICTh, CYKYMHICTh 1 PENUIUB 3JIOYMHIB Ta iX MPaBOBI
HACHIAKW», 3a3HAUYMBIIM Yy TpeamOysil [0 Hei, 10 «OKpeMl CyAu JOMyCKaroTh
NMOMIWIKHK y 3actocyBaHHI ux HOpM KK, mo-pizHOMYy BHU3HA4arOTh CIiBBITHOIICHHS
IIUX HOPM MDXK c00010 Ta 3 iHmmMH nonokeHHsMu KK». Jlo iboro BapTo poaartu, 1o
cepel X «OKpeMux cyaiB» € U cam BepxoBauit Cyna. 30kpema, y m. 7 BKazaHO1
MTOCTAaHOBH 3a3HAYCHO, 1110 KOXKEH 13 KPUMIHAJIBHUX MPABOIIOPYIIEHb, K1 YTBOPIOIOTh
MOBTOPHICTh, Ma€ OyTH MPEIMETOM CaMOCTIMHOT KPUMIHAJIBHO-TIPABOBOI OIIHKHU. B
TOM K€ Yac, B Tii kK€ MOCTAaHOBI BKa3aHO, SIKIIO KPUMIHAIBHI IPABOMOPYIIICHHS, K1
YTBOPIOIOTH  MOBTOPHICTh, BIAMOBIAAIOTH OJHOMY 1 TOMYy CamMOMy CKJady
KPUMIHAJIBHOTO TMPABOMOpPYIIEHHS (HAaNpUKIa[, TpU KPAALKKWA, TMOEAHAHI 3

MIPOHUKHEHHSIM y KHUTJO, 1’ SITh p0300iB, BAMHEHUX OPraHI30BaHOIO I'PYIIOI0, TOIIO),
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ix kBamiikaiis 3M1MCHIOETHCS 32 OJIHIEIO CTATTE a00 YaCTHMHOK CTATTI 0COOJHMBO1
yactuHu KK.

Po361kHOCTI 10710 KBamiQikallii HOBTOPHOCTI KPUMIHAIBHUX MPABOMOPYIICHb
MOB’s3aHl y TOMY YHCJIi 1 3 PI3HUM TIyMadeHHSM TaKuUX CUTyallli W y I1HIIHUX
nocranoBax [limenymy BepxoBHOro cyny YkpaiHu.

Hampuknan, y n. 15 mocranoBu Bim 26 kBiTHS 2002 p. Ne 5 «IIpo cymoBy
MPaKTUKY Yy ClpaBax Mpo XaOapHUIITBO» 3a3HAYAETHCS, 1O O3HAKOIO IIOBTOPHICTH
I0JI0 OJAepKaHHS Xabapa Ta JaBaHHS Xabapa» OXOIUTIOETHCS SK MEpIINH, Tak 1
HACTYTHI 3JI0YMHU, TOMY KBaJli(piKyBaTH MEPIIUNA 3 HUX JOJATKOBO Iie ¥ 3a 4. 1 cT.
368 KK uu ct. 369 KK He noTpiOHo.

Konu »x inmerbcss mpo KpUMIHAJIbHI MPaBONOPYUIEHHS HPOTH OCOOH, TO
BepxoBauit Cyn Ykpainu pekoMeHaye KBali(pikyBaTH KOKHE MOBTOPHE MOCATAHHS
OKpPEMO.

Tak, y n. 6 nocranoBu Ilnenymy BepxoBHoro Cyny Ykpainu Bix 30 TpaBHs
2008 p. Ne 5 «IIpo cynoBy MpakTUKy y CIpaBax MpO 3JIOYMHU MPOTHU CTATEBOL
CBOOO/M Ta CTATeBOI HEIOTOPKAHOCTI OCOOM» 3a3HAUEHO, IO Jii BUHHOI OCOOU
HAJICXKUTh KBai(iKyBaTH 3a CYKYIHICTIO 3JI0YMHIB BiAMOBIAHO 70 BUMOT cT. 33 KK
IpU BYMHEHHI JBOX a00 OuIbIle 3rBAJITYBaHb YU HACWIBHUIIBKUX 3aJ0BOJICHb
CTaTeBOI MPUCTPACTI HEMPUPOJHUM CITOCOOOM, BIAMOBIIANBHICTH 32 K1 NepeadaveHa
pi3HUMH dYacTHHaMu cT. 152 a6o cr. 153 1mworo Kopekcy. Ile mpaBuio
3aCTOCOBYETHCSI 1 TOJMl, KOJM MEPIIMA 3JI04MH OyJI0 BUMHEHO 0€3 OOTSKYHUHMX
oOctaBuH, a npyruil kBamdikyerbes 3a 4. 2 cT. 152 um u. 2 cr. 153 KK nume 3a
O3HAKOI0 HWOTO MOBTOPHOCTI. TakWM >ke YMHOM Ciif KBajidiKyBaTH 1 i BHUHHOI
ocoOH, SKIIO BYMHEHI HEK 3JI0YMHU Malid PI3HI CTajii, a TaKOXX KOJM OJIUH 13
3JI0YMHIB BOHA BUMHMJIA OJHOOCOOOBO YM SK BUKOHABEIh (CIIBBUKOHABEIb), a MPU
BUMHEHHI 1HIIOTO Oysa OpraHizaTopom, miadyproBauyeM ado MoCOOHUKOM.

VY n. 17 nocranosu [Inenymy BepxoBHoro Cyay Ykpainu Bin 7 mrotoro 2003
p. Ne 2 «IIpo cynoBy mpakTUKy B CIpaBax Mpo 3JI0YMHH MPOTH KHUTTS Ta 3/I0POB’ S
0coOM» 3a3HAYEeHO, 110 KOJM BUHHUWA He OyB 3acCyIK€HHUH 3a paHillle BUYMHEHE

BOMBCTBO YM TOTYBaHHS JI0 HhOTO ab0 3aMax Ha HBOTO, Il MOTO Ail MiJISATAIOTh
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CaMOCTIHHIHM kBamidikallii, a TOBTOPHO BUMHEHE BOMBCTBO KBaM(IKyeThCs 3a 1. 13 4.
2 ct. 115 KK. OkpeMo kBanmipikyroTbCs TISHHS M y BUNAAKAX, KOJU CHOYATKy OyJ10
BYMHEHO 3aKiHUE€HE YMHUCHE BOMBCTBO, a MOTIM — TOTYBAaHHS 0 TAKOTO X 3JI0YUHY
YK 3aMax Ha HbOTO.

VY n. 13 nocranosu I[Inenymy BepxoBunoro Cyay Ykpainu Big 22 rpyass 2006
p. Ne 10 «IIpo cymoBy mpakTUKy y crpaBax MpO XYJIIraHCTBO» 3a3HAYAETHCS, IO Y
pasi KoJIM XyJITraHChKi JIIi MICTSTh O3HAKH, TIepeadadeHi pi3SHUMHU YacTHHAMU CT. 296
KK, ognowacHa ix kBamigikaiiisi 3a MUMH HOpMaMH 3aKOHY MOXJIMBA TIJIBKU 3a
HAsBHOCTI peaibHOI CYKymHOCTI 350uMHIB. Hampukian, XymiraHctBo, 1o
CKJIAJAEThCS 3 KUIbKOX €IMI30/11B, NEPIINNA 13 SKUX XapaKTEpHU3yBaBCS OCOOIMBOIO
3yXBAIICTIO, APYIHil, KpiM TOro, — 3aCTOCYBaHHSAM 30poi, a TpEeTiii — OMOpOM
MPEICTAaBHUKOBI BIIaJ Iy, HEOOXIAHO KBadi(iKyBaTH 3a CYKYMHICTIO KPUMiHAIBHUX
NpaBONpPYIIEHb, Iepe0aYeHnX BIAMOBIIHO YacTuHaMmu 1, 3, 4 ct. 296 KK.

Takuii cTan peued crnpuyuHSE PI3HY KBadi(iKallilo MOBTOPHOCTI 3JIOYMHIB
cylaMu ycix JaHok. Pa3om 3 1uM y HayKoBif JiTepaTrypi HEOJHOPA30BO
HAroJIONIyBajgocsi Ha TOMY, IO TaKWWA MiAXIJ HE BIANOBIIAE€ MPUHIIUIIAM
KPUMIHAJILHO-TIPABOBOI KBasi(hikallii, OCKUIbKY 3 MPOBeeHO1 KBasi(ikallli B3araii He
BUJIHO, 1110 0co0a BYMHWJIA JEKIIbKa KPUMIHAIBHUX MPABOIMNOPYIIEHb MOBTOPHO.
HaBmnaku BumaeThes, o ocoda BYMHUIIA OJJHE KPUMIHAIBHE TIPABOMOPYIIEHHS, OTXKE,
1 ToKapaHHs il OyJae NpU3HAYATHCH SIK 32 BUYMHEHHS OJHOTO KPUMIHAJIBHOTO
paBoNoOpyIIeHHs. ToMy y BKa3aHOMY BUIIAJKY BUE€HI MIPONOHYIOTh KBal(PiKyBaTH 3a
4. 3 cr. 185 KK VYkpainu cTinpku pasiB, CKUIBKK pa3iB 0co0a BUMHUIIA KPATIKKY 3
MPOHUKHEHHSM Y KUTI0. OKPIM I[HOTO, OCOOJIUBICTIO IBOTO BUIAJIKY € T€, 0 KOKEH
3 KpUMIHQJIBHUX NPABOMOPYILIEHb, SKI BUYMHEHI MOBTOPHO, MICTUTH OUIBII TSKYY
KBaJ(DIKYIOUy O3HAKY «IPOHUKHEHHS Y JKHUTIO», TOMY IMEpIIe X KpUMIHAIbHE

npaBonopyiieHHs ciij kBamidikyBatu 3a 4. 3 cr. 185 KK Vkpainu.



41

3. MPOBJIEMH 3ACTOCYBAHHS KPUMIHAJIBHOT' O
3AKOHOJABCTBA Y PA3I HAABHOCTI B AISIHHSIX OCOBHA
CYKYIIHOCTI KPUMIHAJIbHUX IMTPABOINNOPYHIEHb
Y po3aini VII 3aransnoi yactuau KK Yipainu «I1oBTOpHICTh, CYKyIHICTh Ta

pEeLUIUB KPUMiIHAIBHUX MIPABOMOPYIIEHb) BU3HAYEHO HOPMATUBHUM 3MICT BKa3aHUX
NPOSIBIB  MHOXMHHOCTI KPUMIHAJIBHAX TPABONIOPYIICHb | BCTAHOBIEHO JIESKi
0COOJIMBOCTI KpUMIHAIBHOI BIAMOBIIATBHOCTI 3a HUX. O/HAK, SK 3a3HAYEHO Y HayIll
KPUMIHAJBLHOTO IIpaBa, KPUMIHAIBHO-TIPABOBUM 3MICT PI3HUX (HOPM MHOKHHHOCTI
KPUMIHAIBHUX TPAaBOMOPYIIEHb 3aKOHOAABEIhL CPOpP MYJTIOBAB TaK, IO JAEAKI 3 IUX
(GopM HE BUKJIIOYAIOTH OJHA OJHY.

Hampuknan, gopmymtoBanus, sike mictuThess y 4. 1 ct. 33 KK Vkpainn —
«CYKYITHICTIO KPUMIHAJIbHUX IPABONOPYIIEHb BU3HAETHCS BUMHEHHS OCOOOI0 JBOX
a00 OlIbIe KPUMIHAJIBLHUX MPABOMOPYIIEHD, NMepe0aueHUX PI3HUMH CTATTSIMHU a00
pPI3HUMU CTATTAMU 200 PI3HUMHU YaCTHHU OJHIET CTATTI...», — JIa€ MiJICTaBy BIAHECTH
TaKy O3HaKy /10 MOBTOPHOCTI KpUMIHAJIbHUX MPAaBONOPYIIEHb, aJKe MOBTOPHICTbH
TaKOXX MOXKe OyTH YTBOpEHa 3aBISKH MO€JHAHHIO JBOX KPUMIHAJIBHUX
MPaBOIOPYILIEHb, NEPEA0AUCHUX PISHUMHU CTATTSIMHU a00 PI3HUMHU YaCTUHAMM OJHIET
ctarTi. BignmoBigHO BuWMHEHI 0CO00I0 KPUMIHAJIBbHI MPABOMOPYIIEHHS OJHOYACHO
MO>XKYTh YTBOPIOBAaTH CYKYMHICTh 1 HOBTOPHICTh. Taka cUTYyallis CTBOPIOE TPYIHOIII
y KBamidikalii KpUMiHAIbHUX MHpaBonopymeHb. OKpiM LbOro, MOAO ILIOI HU3KH
NUTaHb  peaiizaiii CyKymHOCTi, TIOBTOPHOCTI 1 pEUUUBY KPUMIHAIBHUX
MPaBOIOPYILICHh Yy HayIll KpPUMiHAJIb HOTO TpaBa € JIaMETPAIbHO MPOTHIICKHI
NO3MIIi1, a TPAKTUKA3aCTOCYBaHHS HOPM JOIYCKa€ TOMUJIKH.

Y  KpuUMiIHaIBHO-TIPABOBIM  JiTEpaTypl 3a3HAadaeThbCs: 100 BCTAaHOBUTHU
HAsIBHICTh CYKYMHOCTI KpUMIHAJIBHUX MTPaBONOPYILIEHb, HEOOX1IHO 3'sICYyBaTH, 1110:

a) CYy0'eKT KPHMMIiHAJIBHOIO MPABOMOPYIICHHS OJHOOCO00BO ab0 y CHiBydacTi 3
IHIIMMHU CYO'€eKTaMU KPHUMIHAJIBHOTO MPABOMOPYIICHHS BYMHUB JiBa YW OUIbIIE
CaMOCTIMHUX OJIMHUYHUX KPUMIHAJTbHUX MPaBOTIOPYIIICHb. Mosxuse
HAaWpI3HOMAHITHINNIE  TIOEHAHHS TaKUX KPUMIHAIBHUX MPaBOMOPYIICHb, BOHH
MOXYTh OyTH 3aKiHYEHUMM YU HE3aKIHYEHUMH, YMUCHHMH YU HEOOEPEeKHUMHU,

npocTuMu a00 YCKIIAJHEHUMH (TPUBAIOYUMH, TPOJOBKYBAHUMHU, CKJIAJICHUMHU
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(CKIagHUMM), KpPUMIHAIBHUMU TPABOMOPYIICHHSIMH, 10 KBadi(iKylOThCsS 3a
HacJiakamu) Tomo. Tak, oco6a Moke BUMHUTH ABa a00 OUIbIIIEe MTPOCTUX OJUHUYHUX
KPUMIHAJIbHUX TPaBOTOPYIICHHsT 400 OJHE TpOoCTe, a JApyre — TPUBAOYE YH
npooBxkyBaHe. OpraHizoBaHa rpymna, HalpuKIIaJ, MOXXe BUMHUTH JIBa YCKIATHEHUX
KpUMiHANbHI ~ MPABOMOpPYIIEHHA a00 TMpocTe 1 YyCKIagHEHE KpUMiHAJIbHE
MIPaBOTIOPYIICHHS TOIIIO;

0) KOKHE 3 IIMX KPUMIHAJIBHUX MPaBOMOPYIIEHb MEepe0aueHO OKPEMOIO CTaTTEI0
Oco6muBoi yactnan KK, ToOTO KiNBKICTh CTaTeH, 32 SIKUMH KBaTi(DIKYIOThCS iSTHHS
0CO0H, JTOPIBHIOE KUIHKOCTI BUMHEHUX HEH KPHUMIHAJIBHUX MpaBOMOpyIIeHb. [HOMII
MOXKJIMBA CYKYIHICTh KPUMIHAJIBHUX MPaBONOPYUIEHb, MEepe0ayeHuX pPi3HUMHU
yacTuHaMu ojiHi€l ctarti OcobnuBoi yactTuau KK, sKio 111 yacTuHu nepeadavaroTh
PI3H1 CaMOCTIiTHI CKJIaJ i1 KPUMIHAJIIbHUX MIPaBOMOPYIIIECHb, @ HE KBaII(PIKyI0Ul O3HAKU
OJTHOTO CKJIaJly KPUMIHAIBHOTO IpaBoropyineHHs (Hampukian, 9. 1 1 4 cr. 358 KK
MICTATh JIBa CAMOCTIMHI OAMHUYHI KpUMIHAJIbHI MPABOMOPYIICHHS: a) MiAPOOJICHHS
MOCBiqUEeHHsT 400 IHIIOro OQIIiifHOro JOKyMeHTa | 0) BHUKOPUCTAHHS 3aBiIOMO
miIpoOJICHOT0 TOKYMEHTA).

Oxkpim 1150T0, BIAMOBIAHO 10 a03. 2 1. § moctanoBu [IBCY Bix 04 uepsus 2010 p.
Ne 7 «cykynHICTh MOXYTh YTBOPIOBaTH TaK0X KPUMIHAJIbHI IMPAaBOMOPYLIECHHS,
nepeaoadeHi OJHIEI0 | Ti€l XK cTaTTero a00 4yacTuHOM craTTi OCOOJUBOT YaCTHHH
KK, sikio:

1) BOHM BUMHEHI HEOJHOYACHO 1 3a HACTYIHE KPHMiHAJIbHE MPABOMOPYIICHHS
HOBOIO PEIaKINI€I0 BIAMOBIIHOI cTaTTI 4k YacTUHHM cTaTTi OcobimBoi yactuan KK
nepea0ayeHo HOBMIM 3a CBOIM 3MICTOM CKJIAJl KPUMIHAJIILHOTO MTPaBONIOPYIIICHHS,

2) BOHM BYMHEHI HEOJHOYACHO | 3a HACTYNHE KPUMIHAJIBHE MPABOMOPYIICHHS
HOBOIO PEIaKII€l0 BIAMOBIAHOI cTaTTi uM yacTuHM cTarTi OcobmmBoi yactuam KK
MOCUJICHO KPUMIHAIBHY BiMOBIIAJILHICTB;

3) BuMHEHI KpUMiHAIbHI IPABONOPYIIICHHS MalOTh Pi3HI CTaIil;

4) Oymo BYMHEHO 3aKiHUCHHH 3aMax Ha KpUMIHAJIbHE MPABOMOPYIICHHS Ta
HE3aKIHYEHUH 3aMax Ha KpUMIHaJIbHE MPaBONOPYILIECHHS;

5) onHE 4K NEeKUTbKa KPUMIHAJIBHUX MPABOIMOPYIIIEHh 0CO00a BUYMHIIIA CAMOCTIHHO
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(omHOOCO000BO) UM Oyna Horo (iX) BUKOHaBIIEM (CITIBBUKOHABIIEM), a 1HIIE (1HIII)
BUMHMJIA SIK OpraHi3aTop, mia0yproBad 4 MOCOOHUK;

6) onHe KpuUMiHAIBLHE TPABOMOPYIIEHHS O0C00a BYMHMIIA SIK OPraHi3arop,
ni10yproBay Yu MOCOOHMK, a MPHU BUMHEHH1 1HIIOTO OyJia 1HIITUM CITIBYYaCHUKOM,;

B) BCl KpUMIHAJIbHI MPABOMOPYIICHHS, 10 BXOJATh y CYKYIIHICTh, TOBUHHI OyTH
BUMHEHI JI0 3aCy/KEHHS Cy0'e€kTa (MOCTAaHOBJICHHS OOBHHYBAJIHLHOTO BHPOKY CYdY),
MpUHAWMHI 32 OJ[HE 13 HUX;

I) HE CIUIMBIM CTPOKH JIaBHOCTI TPUTSATHEHHA CyO'ekTa 10 KpUMiHaJIbHOI
BIIMOBIAQIBHOCTI K MIHIMYM 3a OJIHE 13 JIBOX KPUMIHAIBHUX MPABOMOPYIIEHD, 110
CTaHOBJISITh CYKYITHICTb;

1) JUTsl KBai(ikalii MHOXMHHOCTI KpUMIHAJIBHUX MPABOMOPYIIEHD SIK CYKYITHOCTI
HE MOXHA  BpaxoBYBaTHM  KpPUMIHAJIbHE  MPABOIMOPYIIEHHS, fAKe  OyJo
JEKPUMIHAIII30BaHO a00 32 BUMHEHHS KO0 0COOY OyJI0 3BUIBHEHO Bl KPUMIHAJIBHOT
BIJIMOBIJIAJILHOCTI 3a IM1/ICTaBaMH, BCTAHOBIICHUMH 3aKOHOM (HAINpPUKIIAJ, Y 3B'SI3KY 3
JTIAOBHUM KasITTSM, 3aKIHUCHHSIM CTPOKIB JABHOCTI TOIIIO).

OTXe, MO’KHA CKa3aTH, U0 O3HAKAMH CYKYITHOCTI KpUMIHAJIBHUX MPAaBOMOPYLIEHb

- BUYMHEHHSI IBOX OKPEMHUX KPUMiHATBHHUX MPAaBOMOPYIIEHb;

— KOXEH 3 KpPUMIHAJIbHUX [PaBONOPYIIEHb 30epirae KpUMIHAJIBHO-
IPABOBE 3HAYECHHS;

— 3a JKOJIEH 3 KpUMIHAJIBHUX MPAaBOMNOPYIIEHL 0C00a He OyJia 3acy/IKeHa;

— BUMHEHI KpUMIHAJIbHI MPABOMOPYIICHHS, TepeadaueHl OKPEeMHUMH
ctarTsmu (dactuHamu ctareir) OcobnmBoi yactuau KK.

TpanuuiiiHO B HayIlll KPUMIHAJIBHOTO NpaBa BUAUISIOTH peaibHy W 11€alIbHy
CYKYMHICTh KPUMIHAJBHUX MpaBomnopyiieHb. OCKUIbKHM peanbHa Ta 17calibHA
CYKYITHICTh KpUMIHAIBHUX MPABOMOPYIIEHb € 1 BUaMH, TO BOHU XapaKTePU3YIOThCS
TaKUMHU 5K O3HAKaMH, II0 1 CYKYINHICTh KPUMIHAJIBHUX IPaBOMOPYIIEHb, a TaKOX
CBOIMH BHJIOBUMH O3HAKaMHU.

VY cneuianpHIA JiTEpaTypl MiA 11€aJbHOI0 CYKYIHICTIO PO3YyMIIOTh BHUMAJKH,

KOJM o0co0a OJHUM [ISSHHSM BUYMHSAE€ OJHOYACHO JBa 1 OLIbIIE KpUMIHAIbHI
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MpaBOIOPYIIEHHS. TO0TO 0COOIMBOIO i1 03HAKOIO € KUIBKICTh JisiHb, a caMe JiBa ab0
OibIIe KPUMIHAJIBHUX IPABOMOPYIICHb BUYUHSAIOTHCS OJHHM 1 THUM JK€ ISSHHSIM.
JlisiHHS, 10 YTBOPIOE 1/1€ajbHy CYKYITHICTh KPUMIHAJIBHUX MPABOMOPYLICHb, MOXKE
CKJIaJIaTUCS SIK 3 OJHOTO pyXy (dbi3uyHoi Ail), TaK 1 3 JEKUILKOX PyxiB ((pizmuHMX
niit), 00'€eMHaHUX B OJHE JISTHHS 32 3MICTOM CBOTO BHUsIBY. OCKinbKH ABa ab0 Oinbie
KPUMIHAJIbHUX TIPaBOTIOPYIIICHh BUYWHSIOTHCS OJHHUM JIiSTHHSM, BOHU BBaXKaIOTHCS
BUYMHEHUMHU BOJIHOYAC. TakKMM YMHOM, 17ieaibHa CYKYITHICTh HE MOKe OyTH po3ipBaHa
y wuaci. Cmig ckaszatd, [0 Taka O3HaKa, SK 4Yac BYMHEHHS KPUMIHAJIBHOTO
MPaBOMOPYIIICHHS. JIa€ MOJIUMBICTb PO3MEXKYBaTH 1J€alibHy CYKYIHICTh 1
MOBTOPHICTh KPUMIHAJIBHUX MPABONOPYIIEHb. AJKE€ MOBTOPHICTh KPUMIHAIBHUX
MPaBOIOPYILICHh YTBOPIOIOTH JiIBa 1 OUIbIIE KPUMIHAIBHUX MPABONOPYIICHB,
BUYMHEHUX HEOJHOYACHO, TOOTO pO3ipBaHi MDK COOOI0 Yy dYaci KpHUMIHAJIbHI
MIPaBOTIOPYIIICHHS.

Crnig BiA3HAYMTH, 10 Y HAYIl KPUMIHAJIBHOTO MpaBa € Pi3HI MIJAXOAH IIMOJ0
PO3YMIHHS 17I€aTbHOI CYKYITHOCTI KpUMIHAJIBHUX IpaBonopyiieHs. [lepia mo3uiis
MOJIATa€ y TOMY, IO 17€alibHa CYKYITHICTh KPUMIHAIBHUX MPABOMNOPYIIEHb € BUAOM
MHO>XMHHOCTI KPUMIHAJILHUX TPaBOIMOPYIIEHb, a Jpyra MO3WIlS — 1€ PI3HOBU]
OJIMHUYHOTO KPUMIHATLHOTO TIPABOTIOPYIIICHHS.

[Ipo choipHI  O3HaKM  CYKYMHOCTI 1  TOBTOPHOCTI  KPUMIHAJIBHHUX
npaBonopyiiens 3raaye O.B. Konoc y cBoemy MoHorpadiuHoMy AOCTIDKEH] 3 i€l
npoOiemMaTuku. 30Kpema, I KPUMIHAJIBHO-TIPABOBOIO 3MICTY CYKYIHOCTI Ta
MOBTOPHOCTI KPUMIHAJILHUX MPABOIMOPYIIEHB CIIJILHUMU € TaKl O3HAKH:

a) ¢opmymtoBaHHs, sike MicTuThea Y 4. 1 cT. 33 KK Vkpainu — «cykynHicTh
KPUMIHAJIbHUX TPABOMOPYLIEHb BU3HAETHCS BUMHEHHS OCO0O0I0 ABOX ab0 Oliblie
KPUMIHAJILHUX TIPABOIMOPYIIEHb, Tepen0adyeHnX pPIZHUMH CTaTTAMH a0o0 Pi3HUMH
YaCTUHAMM OJHI€T CTaTTI...», — Jla€ MIJACTaBY BIJHECTH L0 O3HAKY JO CHUIbHHUX 13
MOBTOPHICTIO KPUMIHAIBHUX MPABOMOPYIICHb, OCKUIBKU OCTaHHS TaKOX MOXE OyTH
YTBOPEHA 3aBJISKU MOETHAHHIO IBOX KPUMIHAIBHHUX MPABOIOPYIIEHB, epeadaueHux

PI3HUMHU CTATTSIMU 200 PI3HUMH YACTUHAMU OJIHI€T CTATTI;
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0) CYKymHICTh KpPUMIHQJIBHUX  TMPABOMOPYIIEHb  BIJOOpakaeThcs, a
MOBTOPHICTh MOXke OyTH BioOpa’keHa JBOMa a00 Oibllie PI3HUMH IOPUINYHHUMHU
CKJa/laMid KpUMIHAJIbHUX MPaBOMOPYIICHb (HAMPHUKIaA, MOBTOPHICTH OTHOPIIHHUX
KPUMIHAJIBHUX TPABOMOPYIIEHb 800 MOBTOPHICTh KPUMIHAJIBHHUX MPaBONOPYIIECHb
OJTHOTO BUY 3 YpaxyBaHHSM CTa/liii BANHEHOTO KPUMIiHAJbHUX MPABOMOPYIIECHH 800
3 ypaxyBaHHSM (DOpMH CIiByYacTi);

B) Ha BIAMIHY BiJ 1JIeaJIbHOI CYKYITHOCTI, peajibHa CYKYITHICTh 1 TTIOBTOPHICTb
YTBOPIOIOTHCA JIMIIIE y pa3i BUNHEHHS KPUMIHAIBHUX MPABONOPYIICHb Y Pi3HUI yac;

I') CYKYIIHICTb YTBOPIOETHCS, & MOBTOPHICTh MOK€ OyTH yTBOpEHA 1 B TOMY
pasi, KoM Ha 4ac BUYMHEHHS HACTYMHOTO KPHUMIHAIBHOTO IPABOIMOPYIIEHHS 0C00a
B3araji He OyJa 3acyKeHa.

3HauHUN TPOTpPEC y BUPINICHHI MUTaHb KBadi(ikallii CyKyMHOCTI 3JI0YMHIB
JNOCATHYTO NPUUHATTAM mnoctaHoBu [lmenymy BepxoBrHoro Cyay VYkpainm «Ilpo
MPAKTUKY 3aCTOCYBaHHS CyJaMH KPUMIHAJIBHOTO 3aKOHOJABCTBA MPO MOBTOPHICTD,
CYKYIHICTB 1 peIUAMB 3JI0YMHIB Ta iX rmpaBoBi Haciakm» Ne 7 Big 04.06.2010.

Jlo uporo BepxoBuum Cynom VYKpaiHM BUAABAIMCA JMIIE Yy3arajJbHEHHS
CYJIOBOT ITPAKTUKH 3 yKa3aHUX MUTaHb. 30KkpeMa BkazaHowo [locTaHoBOrO Oyio Ok
YITKO BU3HAYEHO BIIMEKYBaHHS 171€aIbHOCTI CYKYITHOCTI 3JI0YMHIB BiJl OJMHUYHOIO
37I0YMHY, BIIEPIIIE 3aPOTIOHOBAHO BPAaXOBYBAaTH HE TUIBKM HACKITBKUA OXOILTIOETHCS
CKJIaJIOM 3JIOYMHY IIeBHE JiSHHSA, @ W BPaxXxOBYBAaTH 3MICT CaHKIIHA BiJIMOBIIHUX
cTaTer TOWIO.

[TimcymoByrOUH BUINIEBUKIIAACHE, 3a3HAYUMO, 1110, HE 3BKAIOYM HA HASBHICTh
odimiinux po3z’sicienb [lnenymy BepxoBHoro Cyny VYkpaiHu MmOAO TPaKTUKY
3aCTOCYBaHHS 3aKOHOJIABCTBA MPO MHOXKMHHICTH 3JIOYMHIB, MUTAHHS KBaji(ikarii
CYKYIHOCTI 3JIOYMHIB MICTUTh 3HAYHY KIJBKICTh MPAKTHYHUX Ta TEOPETHUHHUX
npobsieM. BoHu 0OyMOBJIeHI HEIOCKOHAIICTIO 3aKOHOJABUYOi TEXHIKH, BIJCYTHICTIO
YITKUX TPaBWI KBamiQikamii CyKyIMHOCTI 3JI0YMHIB Ta iX BIAMEXKYBAaHHS BiJ 1HIIHAX

BHU/IIB MHO>KMHHOCTI.
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4. AKTYAJIBHI IMTAHHSA 3ACTOCYBAHHS KPUMIHAJIBHO-
IPABOBOI HOPMHU PO PELIUJIUB KPUMIHAJIBHUX
IHPABOIIOPYUHIEHb
Jlani My 3BepHEMO yBary came Ha pelMIuB KpUMIHAJbHUX MPABOMOPYIICHb.

Bzarami, cioBo «peuuauB» Yy Tepekiaal 3 JIATUHCBKOI O3HAayae «ToH, IO
BiTHOBJIIOETHCA», KITOBTOPIOETHCS.

BinnosigHo go cratti 34 KKY: «PeruanBoM KpuMiHaIbHUX MPaBONOPYIIECHB
BU3HAETHCSI BAMHEHHSI HOBOT'O YMHUCHOI'O KPUMIHAJIBLHOTO MPABOMOPYIIEHHS 0c00010,
sKa Ma€ CyJTUMICTh 32 YMUCHE KpUMiHAJIbHE MTPABOIIOPYIICHHSD .

Ane moxHa moroautuch 3 nymkoro b.M.Tenedanko, mo Ha3Ba cTarTi He
Y3roJKy€eTbesl 3 11 AMCHo3uliero. Ake BiANOBIAHO 10 Bu3HadeHHs cT. 34 KK
VYkpainuy, ii Ha3Ba mMayna Ou OyTH «pPEUUIUB YMHUCHHUX 3JIOYMHIB», TOMY IO Ha3Ba
«pelUIuB 3JI0YMHIBY» TOBMHHA BKJIIOYATH 3JI0YMHU, BUMHEHI 3 HEOOEPEKHOCTI Ta
CYyIUMICTb 3a HEOOEepeKHMI 3710unH. PeriuiuB Mae Taki O3HaKHU:

- Oco0a (abo rpyna oci®) BUMHSE JBA Y OUIBIIIE CAMOCTIMHUX 1 000B’A3KOBO
YMUCHUX KPUMIHAJIBHUX MPABOMOPYIICHb

- KOXXHE 3 YYMHEHUX KPHUMIHAIBHHX TIPABOMOPYIIEHbh € OAWHUYHHUM
KPUMIHAJIbHUM TPaBOMOPYIICHHSIM PI3HUX BHIIB (ITpocTe a00 CKIIATHE) - PEIHINB
KPUMIHAJIbHUX TIPABOMOPYILIEHD BiJIaJIeHUH y yaci

- oco0a MOBMHHA MAaTH HE 3HATY a00 HE MOTalleHy CYIUMICTh 3a MOMEPeTHE
KpUMIHAJIbHE TTPaBONIOPYIIICHHS.

Moxna noroautHcs 3 AyMKowo Ycrpunpkoi H.I., mo npm npuszHadyeHHs
pEIUANBY CJIiJT BCTAHOBUTH YW BPaXOBYIOTHCS JIMIIE CYJIMMOCTI, III0 BUHUKAIOThH
BIJIMTOBIJTHO /10 BUPOKIB Cy/AiB YKpaiHU, UM U 3aCY/KEHHS B IHITUX JIeprKaBax.

3okpema y 4. 2 cr. 9 KK Vkpainu 3a3HaueHo, 10 pEUUIUB 3JI0YUHIB,
HeBiI0OyTe mMokapaHHs abo 1HII TPABOBI HACTIAKA BHPOKY 1HO3EMHOI JEp>KaBH
BPaxoOBYIOTbCS TpH KBaji(ikaiii HOBOTO 3JI0YMHY, TPU3HAYECHHI [OKapaHHS,
3BUTHBHEHHI1 BIJl KpUMIHAJIBHOT BIMOBIJAIBHOCTI 200 MOKApaHHS.

€ pizHOMaHITHI Kiacudikailii penuaIuBy KpUMIHAIBHUX MPABOMOPYIICHD, ajie
HaWOLTBII BU3HAHOK Y Haylll KPUMIHAJIBHOTO MpaBa € Kiacudikaiis 3a TaKUMHU

[MJICTABAMMU:
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- 32 XapaKkTepOM BUMHEHUX KpUMIHAJIBHUX MIPABONOPYILIEHb;

- 32 KUIBKICTIO CY/IMMOCTEH;

- 32 CTYIIEHEM CYCHiJIbHOI HEOE3MEYHOCTI.

VY cBow uepry, 3a XapakTepoOM BUYMHEHUX KPUMIHAJIBHHUX IMPABOIMOPYIIECHb
PEIUINB TIOIUIAETHCS Ha:

a) 3aralbHUM pEeUUaUB - KOJIM oOco0a BUMHSAE HOBE KpHUMiHAJIbHE
MIPaBOMNOPYILIECHHS, HE TOTOXHE 1 HE OJIHOPIIHE 3 MONEPEAHIM

0) creuiaJbHUN pEeUUINB - KOJIM 0c00a BUMHSE HOBE YMHCHE KpPHUMIHAJIbHE
MPaBOMOPYIICHHS, TOTOKHE a00 OJHOPIIHE 3 TIOTEPETHIM

3a KUIBKICTIO CYITUMOCTEHN pelUIMB MOAUISIOTh Ha!

a) MPOCTHM - KOJIM 0c00a, IO BUMHSAE HOBE KPUMIHAJIbHE MPABOMOPYLIECHHS,
Mae€ OJIHY CYJUMICTb

0) CKJIaIHUI - KOJIM 0c00a, 0 BUMHSIE HOBE KpUMIHAJIbHE MPABOMOPYILIEHHS,
Mae 181 2060 OijIbIIe CyTMMOCTEH

3. 3a cTyneHeM CyCIiIbHOT HEOS3MEUHOCT] PELMIUB MOAUISIOTh Ha:

a) MEeHITEHUlapHUil - Koiu ocoba, sika BiAOyBae MOKapaHHA y BHIJISAI
Mo30aBJICHHSI BOJIi, BYHMHSE HOBE KPUMIHAIbHE TIPABOMOPYIIEHHS, 3a sKe
3aCyIKY€ThCS 710 TO30aBICHHS BOJI.

0) peuuauB TSHKKUX a00 OCOOJMBO TSHKKMX 3JIOYMHIB - KOJIM 0coba Mae
CYJIMMICTh 32 TaKi KpUMIHAJIbHI MPABOMOPYIICHHS HE3aJeKHO BiJ MOCTIJOBHOCTI X
BUHMHEHHS.

Bapro 3ayBakuTH, 10 SKIIO MiCIs BYMHEHHS 0COO0I0 HOBOTO KPUMIHAIBHOTO
MPaBOMOPYIIICHHS] BUHHUKIM OOCTaBUHH, SKI YCYBalOTh IIJICTAaBH JUIsl BU3HAHHSA
BUMHEHHUX HEIO JIISIHb PEIUIUBOM, TO CyJaM He0OX1aHO OpaTu 10 yBaru, 1o peruamB
KPUMIHAJILHUX TIPABOMOPYIIEHB y MOBEIIHII TaKOi 0COOH BIJICYTHIH.

VY Takomy BUIMAJKy BCl HECIPUSITIIMBI JIs 0OCOOU HACHIJIKH, SIK1 € HACTIIKaMu
BUYMHEHHS PEUUIUBY KPUMIHAJIBHHUX TMPABOIMOPYIIEHb, BTPAYalOTh CBOE IPABOBE
3HAYCHHS.

Xoua 3 iHIoro 00Ky MO)XHa MOTOAUTHCH 3 ayMkoto b.M. Tenedanko, mo B

JeSKNX BUIAJIKaX HEOOX1THO BPaxOBYBAaTH CYAUMICTh, SIKIIO HABITh BOHA IOTAIlICHA
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a0o 3HsATa. Takox mpodecop Harosollye, Mo MOTPIOHO BpaxOBYBaTH HASIBHICTH Y
MUHYJIOMY B OCOOHM, 3aCy/KE€HOi 10 I1030aBJIEHHS BOJII, OJHIET UM JIEKIJIBKOX
CYIUMOCTEH, Xoua 1 3HATUX Y TOTAIICHMX, JUIsl BU3HAYEHHI 1 BUAY BHUIPABHOI
KoJIoHi1i. | 11e mpaBMIbHO, OCKIIBKHM 0Cc00a, sika B)KE BiAOyBaJia MOKapaHHS B MICIISIX
no30aBJIEHHsI BOJI, y pa3l MOBTOPHOTO HANpAaBICHHS y BUIPABHY KOJIOHIIO Ma€
yTPUMYBATHCh OKPEMO BiJ I1HIIMX 3aCyKEHUX (SKI BIEpIIe MOTPANWIA [0
BUIIPABHOI YCTaHOBM), 11100 HE BIUIMBATH HAa HUX HETaTUBHO, HE PO3MOBCIOKYBATU
BUJIbHO CYOKYJIBTYPY 3IOUMHHOTO CBITY.

Takum 4YMHOM, pEUUJIMB KPUMIHAIBHUX TMPABONOPYIIEHh Ma€ BaXJIMBE
3HAUEHHS MiJ Yac 3A1MCHeHHs KBati(iKalll KpUMIHAJIbHUX IPaBONOPYIIEHb, a TAKOX
NpU3HAYCHHS TOKapaHHS.

OTxe, Bce BUIllECKa3aHE Ja€ MiJCTaBU 3pOOMTHU Takl BUCHOBKHU: Ha3Ba CT. 34
KK Vkpainu He y3roJKyeTbes 3 ii qucno3uuiero. BinnosiiHo 10 BU3HAaYeHHs CT. 34
KK Vxkpainu, i1 HazBa Masia Ou OyTH «pEUUIUB YMHUCHUX KpPUMIHAJIBHUX
IPaBOIOPYIIEHb»; 0CO0l, sIKAa Ma€ CTAaTyC PELUAMBICTA, MOBUHHO MPU3HAYATUCS
OUIBII CYyBOpE MOKapaHHs, OCKIJIBKH PELMJIMBICT — 1€ 03HaKa 0COOM BHHYBATOIO, a
HE Cy0’eKTa KPUMIHAJIBHOTO TMPABOIMOPYIICHHS; pPEUUIUBICTAMH  HEOOX1THO
BU3HABATU TUIBKU THUX OCI0, SIKI BK€ BIJOYBaJM MOKAapaHHsS B MICUSAX MO30aBJIECHHS
BOJII, MalOTh HeMoramieHy a0o He 3HATY CYIUMICTh, 1 1€ TaKOXX BHUILIMBAE 3
€TUMOJIOT1I CJIOBa «peuuauB» (MOBEPHYTUCH, BIJHOBUTHUCH); JOIUIBHO Oyio O y
HopMmax crtated OcoOnmuBoi yactuHu KK VYikpaiHum BXKuBaTH CIOBOCHOTYYEHHS

«oco00a, siKa Ma€ HeroramieHy ado He3HATY CYJIUMICTb» 3aMICTh «PaHIIIe CyIuMaY.

METOJIUYHI IOPAJIA IIOJ0 IMIAI'OTOBKHA 10 IIAHOT TEMU
[Tim gac nexuii po3rIsiAalOThCS JiMie ©0a30Bi, OCHOBOIOJIOKHI TEOPETHUYHI

MOHSATTS Ta MPOOJIeMU BU3HAYEH] Yy TIJIAH1 JSKIIii.
[Ipu migroToBui TeMU, cllyXadyaM CJiJi BpaxoOBYBaTW pI3HOOIYHI HAYyKOBI

MIJIXO/IH JI0 BU3HAYEHHS Ta PO3YMIHHS JESKUX MUTaHb.
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J7is BAAIOTo 3aCBOEHHS 1Ii€1 TeMHU, ClTyXadaM PEKOMEHIYEThCS 3BEPHYTUCH HE
auiie 10 6a30Boro (0OOB‘SI3KOBOI0) CIHCKY JITEpaTypH, a ¥ J0 IHIIUX HAYKOBHX
JDKepe, SIKi MOXKHA 3HaTH y 010,110 TeIl YHIBEPCUTETY.

Tak, mig 9ac po3risiay TeMU, CIijl, TAKO>K, BAKOPUCTOBYBATH HAYKOBI Tpalli sIK
YKpaiHChKMX, Tak 1 3apyOikHMX BueHuX. OHAK, OMparbOBYBAaTH JTOJATKOBY
JITEpaTypy CHiA 3 ypaxyBaHHSM HaIllOHAJIBHOI JTOKTPHUHU, OCOOJMBOCTEH MPaBOBOI

CUCTEMU Y KpaiHU.

TEMA 5. ITPOBJIEMU 3ACTOCYBAHHS KPUMIHAJIBHOI'O
3AKOHOJIABCTBA Y PA3I CIHHIBYYACTI Y KPUMIHAJIBHOMY
INPABOITIOPYIIEHHI
(2 ronuHm)

IVIAH JEKIII:

1. IIpoGnemu 3acTocyBaHHS KPUMIHAJIBLHOIO 3aKOHOJIABCTBA Y pPa3l BUMHEHHS
KPUMIHAJIBHOTO MTPaBOMNOPYILIEHHS IPYIIO0 0C10 06€3 monepeHb01 3MOBH.

2. AKTyaJlbHI NMHUTaHHS 3aCTOCYBAHHSI KPUMIHAJIBHOTO 3aKOHOJIABCTBA Yy pasl
BUYMHEHHS KPUMIHAJIBHOTO MPABONOPYILIEHHS TPYNOI0 010 32 MONEepeIHbOI 3MOBOIO.

3. IlpoGnemu 3acTocyBaHHSI KPUMIHAIBHOTO 3aKOHOJIABCTBA y pa3i BUMHEHHS
KPUMIHAJILHOTO TTPaBOTIOPYIIEHHS OPTaHi30BaHOIO TPYIIOLO.

4. AxTyanbHI NUTaHHS 3aCTOCYBAHHS KPUMIHAJIBHOTO 3aKOHOJIaBCTBAa y pasi

BYMHCHHA 3JIOYHMHY 3JIOYHMHHOIO OpFaHiBaHiCIO.

PEKOMEH/IOBAHA JIITEPATYPA:

1. Hynopos O. KpumiHaibHO-TIpaBOBI TPOOIeMH CydacHOT YKpaiHu
(BuOpani npai). Kuis: Baite, 2022. 632 c.

2. AxTtyanpH1 pobsieMu popMyBaHHS Cy4acHOI JOKTPUHU KPUMIHATHHOTO
npaBa Ykpainu : MmoHorpadis / B. S. Tamiid, JI. M. Jlemunosa, B. 1. bopucos T1a iH. ;
3a 3ar. pena. B. S. Tauis, JI. M. emunosoi, B. 1. bopucosa. Xapkis : IIpaso, 2021.
632 c.
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3. KpuminaneHe npaBo YkpaiHu. 3arajbHa 4acTHHA : MIAPYYHHK / A. A.
BacunbeB, €. O. I'maakoBa, O. O. XutHuil Ta iH. ; 3a 3ar. pexa. mpod. O. M.
JIntBunoBa; MBC VYkpainu, XapkiB. Hall. yH-T BHYTp. cripaB. Xapkis, 2020. 428 c.

4, ®denoporu H. A. Kpamidikaris 1isiHb CIIBYYaCHHKIB KPUMIHAJIBHOTO
MPaBOIMOPYIIEHHS 31 CHeliaJbHUM Cy0’€KTOM, YCIO 00 €KTUBHY CTOPOHY SIKOTO
BUKOHY€ 0c00a, sika HE HaJiJeHa O3HAKaMH CIICHIaIbHOTO CyO’€KTa. AKTyasbHI
npobyieMu Jep>kaBu 1 mpapa : 30. Hayk. np. Bum. 88 / penakon.: I'. 1. Yanumena
(romoB. pen.) Ta iH. Oneca : I'enbBeTrka, 2020. C. 135-142.

META JEKIII:
Lst mexiis Mae TaKy MeTy:

v’ HaBuaimbHa: (HOPMyBaHHS 3HAHb TMPO Cy9dacHI JAMHAMIYHO-TICPEMiHHI
aKTyaJlbHI TEOPETUYHI Ta NPHUKIAAHI TPOOJIEMHU 3aCTOCYBAHHS KPUMIHAIBHOTO
3aKOHOJIABCTBA Y pa3l CIIBYYaCTl y KpUMIHAIBbHOMY IIPaBOMNOPYILIEHHI,

v’ posBuBaroya — (OpPMYyBaHHS IIi3HABAJIBbHOI AKTHBHOCTI 3400yBadyiB
OCBITH, 3aJy4€HHs iX y MPOIEC HAYKOBOTO MOIIYKY JIJIsl TIOJIAJBIIIOT0 CAMOCTIMHOTO
OCMUCJICHHSI HUMH TIEPCIIEKTUB Ta TOJIOBHUX HAMpsMiB pO3B’S3aHHS 3a3HAYCHHUX
npobJiieM;

v’ BuxoOBHa: (OPMYyBaHHs TE€PEKOHAHHSA MPO HEOOXIMAHICTh AKTHBHOI
NPaBOMIPHOI TMOBENIHKM SK OCHOBM (DYHKI[IOHYBaHHS TPaBOBOI JEpKaBH.
dopMyBaTH I[IHHICHI OPIEHTUPH BIAMOBIAHO O iJ€alliB TyMaHI3My, JIE€MOKpATIi,
COLIIaTTBbHOI CIPAaBEAIMBOCTI, IOBAru 0 0COOM; BUXOBYBATH AKTUBHY T'POMAJISTHCHKY
MO3UIIII0; CHPHUSATH YCBIJOMIICHHIO DPOJII Ta 3HAYEHHS IOPUANYHOI [ISJIHOCTI B
po30yI0Bl Ta 3MIIHEHHI YKPaTHCHKOI JepaBu; (popMyBaTH y MpalliBHUKIB MO
BUCOKHU pIBEHb MPABOBOI CBIJIOMOCTI Ta MPaBOBOI KYJIbTypH, MpodeciiHuX Ta

0COOMCTICHUX SIKOCTEM.

BCTYII
HesBaxkatoun Ha noHaja 200-piyHy iCTOPitO0 BUBUEHHS 1HCTUTYTY CIIBYYacTi, y
JOKTPHHI KPUMIHAJIBHOTO MPaBa 1 Ha ChOTOJHI CIIOCTEPITrat0ThCsl 3HaYH1 PO301KHOCTI

B [yMKax II0JI0 aKTyaJIbHUX MUTaHb CIIBYYacTi, @ HEJIOCTATHRO YiTKa pPerjaMeHTaIls
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iX B 3aKOHI MPO KPUMIHAIBHY BIAMOBIIAJIBHICT MPU3BOAUTH JO TMOMUIOK IpHU
KkBasi(ikalii KpUMiHATBHUX TIPABOMOPYIIEHbD.

KOpuangaHOI0 HAyKOIO TIOKH 110 HE C(HOPMYITHLOBAHO YCTAJICHOI MO3UIIIT 3 HU3KU
CEepHO3HUX TUTaHb, SIKI CTOCYIOThCA IHCTHUTYTY CIHIBY4YacTi y KpUMIHAJILHOMY
IpaBOIOpYIIeHHI. MalThcsl Ha YyBa3i, 30KpeMa: HEOJHAKOBE TJIIyMadeHHA (opM
criByuacTi, onucanux y cr. 28 KK Vkpainu, ix cmiBBIZHOLIEHHS MK CO00I0, a TaK
caMo (opM 1 BUIIB CHIBY4YacTl Y KPUMIHAIBHOMY MpPaBOMOPYIIEHHI; KBaiikaris
CHIBy4YacTi Yy KpPUMIH&JIBHOMY TWIPAaBOIMOPYIIEHHI 31 CIHEIlaIbHUM CYyO0’€KTOM 1
0COOJIMBO y TUX BHIIAJKax, KOJIM 0c00a, sika HE HaJAlIEHAa O3HAaKaMH CHEL1aJbHOTO
cy0’€KTa KpHUMIHAJIBHOTO MPAaBONOPYUIEHHS, BUKOHYE HOro 00’€KTUBHY CTOPOHY;
KBam(ikamisi KpPUMIHAJIBHUX MPaBONOPYIIEHHb, BYMHEHHX TIpPYIOK OCI0 3a
MOMEPETHHOI0 3MOBOIO, SIKIIO Taka KBaliikyroua o3Haka B crTaTTi OcoOnmBoi
yactuHu KK VYkpainm He mnependadeHa abo y Hiil mependadyeHo TUIbKUA OUIbII
HeOe3neuny (GopMy CHiByYacTi — OpraHi30BaHy IpyIly; MOXKJIUBICTh IHKPUMIHYBaHHS
KBaM(iKyrouOi O3HAKU «BUYMHEHHS  KPUMIHAJIBHOTO  TIPABOMOPYIIEHHA 34
MONepeHLOI0 3MOBOKO TPYIIOI0 OCI0» Yy BHUMAJIKaX HE TEXHIYHOTO, a HOPUAUYHOTO
PO3MOIITY pOJIE MK CIHiBydaCHHMKaMHM, KBaliQikallis IisSHb CIIBBUKOHABIIIB 1
KPUMIHAJIbHUX TPABOINOPYIIEHb, BUMHIOBAHUX Y CKJIaJl 3JIOYMHHHUX OpraHi3alii;

NEPCHEKTUBH 1CHYBAHHS TaKO1 (POPMH CIIBYYACTI, IK OpraHi3oBaHa rpyrna TOLIO.

1. MMPOBJIEMH 3ACTOCYBAHHA KPUMIHAJIBHOI'O
3AKOHOIABCTBA Y PA3l BYUMHEHHS  KPUMIHAJIBHOI'O
MPABONOPYUIEHHA I'PYIIOIO OCIB BE3 NONEPEJHBOI 3MOBU

VY 4yuHHOMY 3aKOHOJABCTBI YKpaiHU MPO KPUMIHAJIbHY BIJINOBIIAJIBHICTD PI3HI
dbopMH CHITBLHOT KPUMIHAIBHO TPOTUIPABHOI [ISIIBHOCTI JEKUIBKOX CYO’€KTIB
Ha3BaHI 3a JIOMIOMOTOK TEpPMIHY «Tpymna». PesyapTatu JOCHIIKEHHS 1CTOpii
JIEKCUYHOI €BOJIIOLI LBOrO CJIOBa CBiAYaTh NpO Te, IO NHepe] THM, SK CTaTH
HaJ0aHHSIM COIIAJIBHO-TICUXOJIOTIYHOIO 3HAaHHS, MpoOieMa IM3HAaHHSA IIUTICHUX
XapaKTEPUCTHK, SIKI BHU3HAYAIOTh CBOEPIAHICTh Ta CHEUU(PIUHICTH TPYNU JIOACH,

chopmyBanacs sik mpobiaemMa corianbHoi aiicHocTi. Ha migrBepmkenss mporo M.I.
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SApouieBcbkuil CTBEPKYBAB, 110 TaKE COLIaJbHE SABUIIIE, SIK MaJll TPYIH, 30BCIM HE €
nopoKeHHs M XX cTomiTTs. BoHM Taki cami J1aBHI, SK 1 JIFOACTBO. Ajie caMme Hala
eroxa nepeTBopuia ix y npoosiemy.

Ha gjocmigxeHHss rpynu SK HOPMATUBHO OPraHi30BaHOTO  COIaJIbHOTO
YTBOpPEHHS OyJM CIIPSMOBaH1 3yCHIUIA OaraTb0X MPOBIIHUX TEOPETHUKIB 1 MPAKTHUKIB.
[Ipote 1e sBUIIE BUABWIOCS TaKUM CKJIAIHUM, 110, BU3HAYAIOYM KWOTO, HAYKOBII
BB@)XAIOTh 3a Kpallle BKa3aTH IIIJIUNA TMEpeNliK O3HAaK, KUIbKICTh SKHX BOJIE 0
HECKIHYCHHOCTI.

S0 BecTH MOBY MPO ORI CYBOpPE MCUXOJIOTTYHE BUSHAYECHHS TPYIH, TO 1€
oOMexXeHa B po3Mipax CHUIBHOTA, sIKa BUJIJIEHA 3 COIIAJIbHOTO IILJIOTO Ha MiACTaBl
MEBHUX O3HAaK (XapakTepy BHUKOHYBAaHOI MisJIbHOCTI, COI[aJbHOI HAJIEXKHOCTI,
CTPYKTYPH, KOMIO3UIIii, PIBHS PO3BUTKY TOIIIO).

TakuMm YWHOM MOXKHA [IWTH BHCHOBKY TpO Te, IO Tpyma, B IJIOMY, €
HOPMATUBHO OPTaHI30BaHHUM COIIaJIbHUM CEPEJIOBUIIEM, sIKE 3a0e3reuye YMOBHU IS
dhopMyBaHHS COIIATBLHO BaXKJIUBUX SKOCTEH OCOOMCTOCTI, 3MIMCHEHHS 1i TISJIBHOCTI.
besnocepenHicTh B3aeMOAll 4IEHIB OyAb-sIKOT TPYyNU aKTyajli3ye ICHXOJIOTIYHI
MeXaHI3MH. 3JIOYMHHI TPynu HE € BUHATKOM. Kpim Toro, comianbHa 130Jdiisl Ta
BIJIUY’KEHICTh LIMX TPyl OOYMOBIIIOIOTH OaraTOKpaTHE 3pOCTaHHS IaHOTO CTAaHOBUIIIA.
MexaHi3M BIUIMBY Ha KOXXHOTO YYaCHHKA TPYIH OJHAKOBUH 1 B 3JIOUMHHUX TPYIaXx, i
B THX, SKI BIJIMOBIAAIOTh BHUMOTaM CYCIUIbCTBA. Pi3HMIIL mojsrae muiie B
IHTEHCUBHOCTI TaKOTO BIUTUBY, a TAKOXK Y XapaKTepl IPyNOBUX CAHKIIIN.

B Oco6muBiti vactuai KK  VkpaiHm  BUMHEHHS  KPUMIHAIBHOTO
MPaBOIIOPYIICHHS TPYIOK OCi0 mependadeHe B SIKOCTI O3HAKHM OCHOBHOI'O CKJIATy
KPUMIHAJIBHOTO TPABOMOPYILIEHHS, KBali(iKyouoi 4d OCOOIMBO KBaji(hiKyro4oi
Oo3Haku. 3BepTrae Ha cebe yBary TOM (akT, 10 BYMHEHHS KPUMIHAJIBHOTO
MPaBOMOPYILIECHHS TPYINOI oci0 0e3 momepeaHbOol 3MOBU Y BHUIAJKAX, KOJH L€
cnemiairbHo He mepeadbadeno crarreto  OcobmuBoi uwactuau KK Ykpainwm,
3aJMIITUIIOCA TI03a yBaroro 3akoHomaBill B cT. 67 KK Vkpainu, Ha BigMiHy BiX
KPUMIHAJIBHOTO TPaBOMOPYIICHHS, BYMHECHOTO 3a IOMEPEAHBOI0 3MOBOIO TPYIIOO

oci0. IIpoTe, sk CBIAUUTH CyJq0Ba MpakTHKa, (aKTH TPYIMOBOTO TOCSITAHHS MAalOTh
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MICII€ MpPH BYMHEHHI W IHIIUX KPUMIHAJIBHUX IMPABOINOPYIICHb, Y CTATTIX MPO SKi
3aKOHO/aBelb HE Mepe0aurB BIAMOBIIHOT KBa1(PIKyIOUOi O3HAKH.

Hanpuxnan, KiBepriBcbkuii paiionnuil cyn BommHcbkoi o6macti B X0l
pO3MIISIy KpUMIHAIIBHOI clipaBu 3 00BUHYBaueHHs ocid JK. 1 3. BcTaHOBUB, 110 0coba
K. cnieHO 3 0c06010 3. TPyOO MOPYHIIMIN TPOMAACHKUN MOPSAOK 3 MOTHBIB SIBHOI
HEIMOBaru J0 CYCIUJILCTBA, IO CYMPOBOKYBAJIOCS OCOOJIMBOIO 3yXBaCTIO. 3a
MOBIJJOMJICHHSM TIPO JaHUW (paKkT BUMHEHHS KPUMIHAJIBHOTO MPABOMOPYUICHHS Ha
Micie mojii mpuOyiau CHiBPOOITHUKHU MOMiLii, siKi 3anpornonyBanu ocodam K. ta 3.
OPUNUHUTH KPUMIHAIBHO TPOTUIIPABHI Jii Ta JaTd TOACHEHHS 3 TMPUBOIY
BUMHEHOTro. OcCTaHHI MNPOITHOPYBaJIM 3aKOHHY BHUMOIY HpPAI[iBHUKIB MOMILIl Ta
YUHWIM iM omip npu 3arpuManHi. CyJ AIMIIOB BUCHOBKY PO JIOBEIEHICTH (DAKTY
BUMHEHHS MiJACYJTHUMHU TPYIOBOIO OINOpPY MpaliBHUKaM MPaBOOXOPOHHOTO OpraHy
I1]1 YaC BUKOHAHHS HUMU CITY>KO00BOTO 00OB’SI3KY.

[ToHATTS KPUMIHAIBHOTO TIPABOMOPYIIEHHS, BYMHEHOIO TPYMOI 0cCio,
chopmymnboBane y 4. 1 cT. 28 KK Ykpainu, 1e BKa3yloThCsl HOT0 O3HAKU:

1) xinbKicHa — aBa a00 OLIbIIEC BUKOHABIIIB,;

2) poJIb KOKHOTO 3 YYaCHHKIB IPYNH y BYMHEHHI KPUMIiHAIBHOTO MPABOMOPYIIICHHS
— BUKOHABEIIb;

3) cTymiHb  3rypTOBaHOCTI  CITIBBUKOHABIIIB  XapaKTEPU3YEThCS  BIIACYTHICTIO
MoNepeIHbOT 3MOBH MI>K HUMH.

[lepma 3 HaBeneHHMX BULIE O3HAK I'PYyNHU OCI0O HE BUKJIMKAE 3arepedyeHb Hi B
Teopii KpUMIHAIBHOTO TMpaBa, Hi Ha mpakTuill. CTOCOBHO * BUMOT, SIKUM IOBHUHHI
BIJINOBIJIATA YYAaCHUKW TaKoi TPyNH, TO Yy Hayll KPUMIHAIBLHOTO TpaBa Ta
MPaBO3aCTOCOBHINA JISJIBHOCTI HE JIOCATHYTO €JIHOCTI JIyMOK. 3a 3arajbHUM
MPaBUJIOM, BUMHEHHS KPUMIHAJIBLHOTO MPABOMOPYIICHHS TPYMHO 0cid Mae micie
TUIBKU TIPU TOCSITaHHI TaKuX 0cCi0, K1 HAIJIEH] 03HAKaMH Cy0’€KTa KpUMIHAJIBLHOTO
MPaBOTIOPYIICHHS Ta MiJISATaI0Th KPUMIHAIBbHIN BIAMOBIIAIEHOCTI

JliticHo, TIOHSTTS CHIBydYacTi y 3y04uHi, 3akpimieHe B cT .26 KK VYkpainu,

YHEMOKJIMBIIIOE KBadi(IKaIll0 3JI0YMHY, SIK BUMHEHOIO TPyHoro ociOd, TOJl, KOJIH
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auie oaHa oco0a HajuleHa O3HaKaMU CYO’€KTy Ta Mijiarae KpUMIHAIbHIN
BI/III0B11aJILHOCTI.

Jlna kBamidikallii MocsiraHHs, K BYMHEHOTO TPYyMol ocid 6e3 morepenaHbol
3MOBH, HEJOCTaTHHO HASBHOCTI JIMIIE KUIBKICHOI O3HAKH, HEOOX1JHO BCTAHOBUTH
Y3rOJKEHHI XapakTep Jiif yJacHUKIB Takoi Tpymu. MeThes po YMUCHY CIIiTBHICTS,
T0OTO TIpO crienuiky AISHHS, BUNHEHOTO CITIByYaCHUKaMH, OCOOJIMBOCTI 3B SI3KY MTiH
KOXKHOT'O 3 HHMX 13 JISHHSMH IHIIUX OCI0 1 31 CHIJIBHO BYMHEHHUM KpPHUMIHAJBLHUM
npaBonopymeHHsIM. [ligkpeciioroun cyO’€KTUBHI MOMEHTH O3HAaKH CIIJIBHOCTI,
O3S i sIK B 00’ €KTUBHIMN, TaK 1 B Cy0’ €KTUBHIMN IJIONIMHAX JAa€ 3MOTY HAWUIIOBHIIIE

PO3KPUTH 1i 3MICT.

2. AKTYAJIbHI IMTAHHA 3ACTOCYBAHHS KPUMIHAJIBHOT'O
3AKOHOIABCTBA Y PA3l BYUHEHHS  KPUMIHAJIBHOI'O
IMPABOITIOPYHIEHHS I'PYIIOIO 3A ITIONNEPEIHBOIO 3MOBOIO

B Oco6muBitti uactuni KK  VYkpaiHu BYMHEHHS  KpHUMIHAJIBHOTO
MPaBOIOPYILICHHS 3a MOMEPEIHbOI0 3MOBOIO TPYIOI0 OCI0 mepeadadyeHe B SIKOCTI
KBaT(hiKyr0uOi YU 0COOIMBO KBaMi(PiKyrouoi 03Haku. BogHouac, Ha MpakTUill MalOTh
MicCIle BUTIQJKU BYMHEHHS U 1HIIUX MOCSITaHb 3a MOMEPETHHOI0 3MOBOIO TPYTIOIO OCi0,
SKl He yBIANUM 10 ix yucna. Hampukman, mocsiraHHA Ha JKUTTSA JAEP)KaBHOTO UM
rpomajacekoro aisya (cr. 112 KK) abo Ha XUTTS mpeacTaBHUKA 1HO3EMHO1 JIepyKaBU
(ct. 443 KK), 3an0i1HHS TSOKKUAX TiIeCHUX YKo keHb (cT. 121 KK), 3ranityBaHHA
(ct. 152 KK), He3zakoHHa mnopyOka Jjicy (ct.246), omip MNpeacTaBHUKY BIajH,
OpaliBHUKY IPABOOXOPOHHOTO OpraHy, 4iIEHy TIpOMaJChKOro (OpMyBaHHA 3
OXOPOHU TPOMAJICHKOTO MOPAIKY 1 IEpKABHOTO KOPJIOHY 200 BiiICEKOBOCITYXOOBIIIO
(ct. 342 KK) Tomo.

KpiM Toro, B IuCno3uiisx ycix craTei, e B IKOCTI 03HAKH OCHOBHOTO CKJIaLy,
kBamdikyrouoi abo o0coOmuBO KBami(iKyro4oi O3HAKH TepeadadyeHO BUMHCHHS
KPUMIHAJILHOTO TPABOIMOPYIICHHS MEHII CyCHUIbHO HEOE3NMEYHUM BUIOM TPYIU —
0e3 momepeAHbOi 3MOBHM, BYMHEHHS KPUMIHAIBHOTO MPaBOMOPYILIECHHS OLIbII

CYCIUJIbHO HeOe3neyHuM ii BHUAOM, a caMme T'PYIOI OCi0 3a MONepeaHbhO0 3MOBOO
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CIIBYYaCHHMKIB — He IMependadeHo. A CIiIuo-Cy/ioBa MpPaKTUKa CBIAYUTH IIPO
MO>KJIMBICTh BUMHEHHSI BKa3aHUX KPUMIHAJIBHHUX MPABOMOPYILIECHb 3a MOIMEPEIHBOIO
3MOBOIO Tpymor oci6. Tak, wanmpuknax, I[lpumynpkuii MiCBKpaHOHHUN Cy.1
UepHiriBcbkoi 00J1acTi, pO3MISIHYBIIN CIpaBy o0 00BUHYyBadueHHs ocio K. ta JI. y
BUYMHEHHI, OKPIM 1HIIUX, KPUMIHATBHOTO MPABOMOPYIIEHHS, IepeadaueHoro 4. 3 CT.
152 KK VYkpaiau, BCTaHOBHB, IO MIACYIHI MisJIA 3a TMOIMEPETHHOI 3MOBOIO MIiXK
coboro. Tak, miacynauit K., BunHUBIIM po30iiHMI Hamaa Ha moTepniay M., y Xomi
SKOTO HaHIC il yiap HOTOI B CHHHY, BiJ YOTO OCTaHHS Blaja, Ta IIe TPU yJaapu
HOTOI0 B 00JIMYYS Ta TyIyO, BiJ] 4Oro *iHKa BTpaTUiia CBIJOMICTh, 3allPOIIOHYBAB
niacynHomy Jl., SKMil UM YacoM MmiAOIr J0 HbOTO, BUYMHUTU CTAaTE€BHHA aKT 3
MOTEPIUIOK, Ha M0 OCTaHHIM moroauBcsa. CKOPUCTAaBIIMCH O€3MOpagHUM CTaHOM
notepnuioi, miacyaui K. ta JI. mo dep3i BCcTymwin B CTaTeBUN aKT 3 KIHKOKO. 3a
Takux oOcTaBUH cyn kBamidikyBaB naii miacygHux K. ta JI. 3a 4.3 c1. 152 KK
VYkpainu sk 3rBaNTyBaHHs, BuuHeHe Tpymnow ocid. Cepen oOCTaBuH, SKi CyA
BpaxyBaB y SAKOCTI OOTSDKYIOUMX T[IOKapaHHS MIACYJIHUX, (AKT BUMHEHHS
KPUMIHAJIBHOTO TPAaBOMOPYUIEHHSI 32 IMONEPEAHbOI0 3MOBOIO TPYHOK OCIO He
3HAWIIIOB CBOT'O BiOOpayKEHHS.

TakuMm 4MHOM, HAa MPAKTUI MA€ MICIE CYIKEHHS, 110 KBali(iKyrouya O3HaKa
«BUMHEHHS KPUMIHAJIBHOTO MPABOMOPYIICHHS TPYMOI0 0Ci0» OXOIUIIOE, SIK BUMHEHHS
KPUMIHAJILHOTO TIPABOMOPYIIEHHS TPYIO0 0ci0 3a MomepeIHbO0 3MOBOIO, TakK 1 6e3
Takoi. B Teopli KpUMiHAJIBHOIO MpaBa Taka MO3ULIA JICTaja SK MIATPUMKY, TakK 1
3arepeyeHHs cepel HayKOBIIIB.

Jlns BUpimIEHHS OUCKYCii 3 JAHOTO MHUTaHHS CIIJ 3BEPHYTHUCS 10 aHaJI3y
3aKOHOJIABUOTO  BU3HAUCHHS 3MICTYy TIOHATTS  «BYMHCHHS  KPUMIHAJIBHOTO
MPaBOTIOPYIICHHSI TPYIOI 0Ci0», M0 sIKOTO fopuaumdHa o3Haka 4. 1 cT.28 KK
Vkpainu «0e3 TmomepeaHboi 3MOBH» BKJIIOUEHA SK OOOB'S3KOBa, a HE SK
anbTepHaTUBHA. TakuM 4uHOM, (OPMYITIOBaHHS KBami(ikailii TaKUX KPUMIHAIHHO
MPOTUTIPABHUX [isiHb, SK «BUYMHEHHS KPUMIHAJIHLHOTO MPABOTOPYIICHHS TPYIO0
oci0» He MOXe HE TUIBKH OXOIUTFOBATH TIOHATHh «BYMHEHHS KpPHUMIiHAJIBHOTO

MPABOTIOPYIICHHS] 32 TONEPEIHHOID 3MOBOIO TPYIOK  0Ci0», «BUMHEHHS
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KPUMIHAJIBHOTO MPaBOMOPYILIEHHSI OPraHi30BaHOIO IPYIOIO», a i MPEACTAaBIATH iX B
Oco0OmnuBiit yactuHi KK Ykpainu. Tox ciaymHuM Oyino O po3’sCHEHHS TepMiHa
«rpyna oci6» B 3aranbHiii wactuHi KpuMmiHambHOTO KOACKCY VYKpaiHH, SK,
HAIPUKJIAJ, O3HAKH, 110 XapaKTEepU3y€e€ BUMHEHHS KPUMIHAIBLHOTO MPaBONOPYILICHHS
rpynoo ocid 0e3 mormepeaHboi 3MOBH, 3a MOMEPEAHBOI0 3MOBOIO, OPraHi30BAHOIO
TPyMOI0, KIIO 1HIIIE HE OTOBOPEHO B cTarTi Oco0auBoi yacTiHM 1bOT0 Komekcy.

B Haymi KpuMIHaJBHOTO MpaBa MUTaHHSA PO 3MICT KBaji(piKyrouoi O3HAKHU
«BUMHEHHS KPUMIHAJIBHOTO MPABOMOPYLIECHHS 3a MOMEPEAHBOI0 3MOBOIO TPYIOIO
ocio» y Hopmax OcoOmmBoi uyactuHu KK VYkpainu 3anuimaeTscss TUCKYCIAHUM.
30Kkpema, CymepewInBe BUPIMICHHS JAHOTO MUTAaHHS 3YMOBJICHO BIJCYTHICTIO B . 2
cT. 28 KK Vkpaiau mnpsmoi BKa3iBKM 3aKOHOMAABISI Ha XapaKTep BUKOHYBAHHUX
CIIBYyYaCHUKaMH POJICH.

CynoBa mpakTHKa Hiae pi3HUMH LUIIXaMH y BUPIIIEHHI JAHOTO NMUTaHHs. Tak,
Harnpukiaa, Bomogumupenbkuid paitoHHui ¢y PIBHEHCHKOT 00J1aCT1, PO3TISHYBIIHN Y
BIJIKPUTOMY 3acifiaHHi crpaBy 1moj0 ooBuHyBaueHHs P. 3a 4. 3 cT. 185 KK Ykpainu
ta C. 32 4.5 ct. 27, 4. 3 cr. 185 KK VYkpainu, BcraHoBuB, 1o P., oTpuMaBmm Bix
nigcyaHoro C. mopaay Ta HeoOXiaHy 1H(OpMAIIio PO MICIIE3HAXOHKEHHS TpeIMeTa
MOCSTaHHS Ta aJpecy, 3a KO MOXXHAa WOro 30yTH, TAEMHO BUKpaB 13 TENSTHUKA
yyke MaiiHo. [IpoanamnizyBaBiu 310paHi TOKa3M, CyJ AIMIIIOB BUCHOBKY MPO T€, LIO
i migcygaoro C. mpaBwiIbHO KBajiikoBaHi 0€3 O3HAaKM BUYMHEHHS iX 3a
MOTIEPETHHOI0 3MOBOIO TPYIIO0 0cCi0, a came 3a 4. 5 cT. 27, 4. 3 cT. 185 KK Vkpainw,
SK TIOCOOHUIITBO Y BUKPAJICHHI Yy>KOT'0 MaiiHa, 3 MPOHUKHEHHSM B 1HIIIE CXOBHIIIE.

[IpuknagoM MOKIMBOCTI BH3HAHHS CIIBYYacTi 3 PO3MOJIJIOM pOJel mpu
KBamiQikaiii KpPUMIHAJIBHOTO TMPABOMOPYUIEHHS MPOTH BJIACHOCTI € BHUPOK
KocTtsanTnHiBCchKOTO MichkpaitoHHOTO cyay loneupkoi obnacti. Cyn, po3risHYBIIN
cnpaBy moao ooBuHyBadeHHs1 C. 3a cr.cT. 190 u. 2, 358 4. 3 KK Vkpainu ta T. 3a
cT.cT. 27 4.5, 190 u. 2, 358 4. 2 KK VYkpainu, BcTaHOBUB, 110 T. 3a mONepeIHbOIO
3MoBOIO 3 C. HE3aKOHHHMM IIUIIXOM BHUTOTOBWJIA Ta 30yia OCTaHHIN miapoOieHi
JOKYMEHTH, 00 IMATBEPIUTH ii IUIATOCIIPOMOXKHICTh JIJII OTPHMAaHHS KPEIUTy B

0anHKy, unM crpusiiia 3aBosiofinHI0 C. nuisixom oOMaHy mMaitHoMm 6anka Ha cymy 2000
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IpH. Y BHUPOKY CyJ JIMIIOB BUCHOBKY MNpO Te, MmO Ail mifcymHoi ocodbu T. cmia
kBaiiikyBatu 3a cT.cT. 27 4.5, 190 4.2 KK VYkpaiHu, oCKUJIbKM BOHa CBOIMH
YMUCHUMH JiSIMA TIUISIXOM  HaJaHHS 3aco0iB  CHpHsUla BYMHEHHIO  1HIIAM
CHIBYYaCHMKOM YMMCHOTO 3aBOJIOJIIHHA YY>KMUM MaiHOM [UIIXOM OOMaHy
(maxpaicTBO) 3a MONEPETHHOI0 3MOBOIO TPYIOIO OCIO, IO 3aBAali0 3HAYHOI IIKOIU
norepniiomy. Bonnodac, kBamidikyroun Aii MIACYIHUX IIOAO HE3aKOHHOTO
BUTOTOBJICHHS, 30yTy Ta BUKOPUCTaHHA MiApoOiieHnx IokyMeHTiB 3a cT. 358 KK
Ykpainu, cya He I1HKpUMiHYBaB iM KBami(iKylody O3HAKy BYHHEHHS JaHOTO
KPUMIHAJIBHOTO IPABOMOPYIIEHHS 32 MONEPEAHBOI0 3MOBOIO I'PYIMOIO OCI0.

VY HayI1ll KpUMIHAJIBHOTO MPaBa JIOTENEP ICHY€E TOYKA 30pY, BIATOBIAHO 10 SKOi
3MICT KBaJII(PIKYIOUOi O3HAKU «BUMHEHHS 3JIOYMHY 3a MOINEPEIHBOI0 3MOBOIO TPYIOI0
oci0»  TIyMAyuThCS BUKIIOYHO SK  CIIIBBUKOHAaBCTBO. Tak, Hampukiamn,
[1.C. MaTumeBCcbKui, JOCIIKYIOYM OCOOJMBOCTI 3J0YMHIB MPOTH BJIACHOCTI,
JUWIIOB BUCHOBKY IPO T€, 10 PO3KPaJaHHs MOBHUHHO KBalli(hiKyBaTUCS 3a O3HAKOIO
BUMHEHHS HOTO 3a MOMNEPEIHBOI0 3MOBOIO IPYMOK0 OCIO TUTBKH TO1, KOJHU 111 0COOH
Opasiu 6e3Mocepe/IHI0 yUacTh Y MO0 BUKOHAHHI.

CydacHa Hayka KpUMIHAJBLHOTO TIpaBa YKpaiHU Tak caMO Ma€ TOCIIIOBHUKIB
JAHOI1 TOYKH 30pY LIOAO 3MICTY KBaII(PIKyIOUOi 03HAKH «BUMHEHHS KPUMIHAIBHOTO
MIPABOIOPYIIIEHHS 33 MOMEPEAHBOI0 3MOBOIO TPpyMoio ocid». Tak, Hanmpukiaza, Lnpina
O.B. 3 gaHoro mUTaHHS 3a3HAya€, M0 Y BUIAJKY CIIBYYacTi 3 PO3MOJIIIOM poJieh
Taka O3HaKa HE Moke OyTH IHKPUMIHOBaHA CIIByYaCHUKaM KPUMIHAJIBHOTO
MPaBOMOPYIIICHHS, a MOXe OyTH IHKPUMIHOBaHA JIMINE 3a HASBHOCTI KiJIBKOX
BUKOHABI[IB KPUMIHAJIIBHOTO MPABOMOPYIICHHS.

VY Teopii KpUMIHAIBHOTO MpaBa MAa€ MICIIEC M 1HINA MO3MUILIIS 100 PO3YMIHHS
CYTHOCTI KBali(PiKyr04oi O3HAKM «BUYMHEHHS KPUMIHAJIBHOTO TIPABOMOPYIICHHS
rpynor0 oci0 3a TomepeHbOI0 3MOBOIO». Tak, Hampukiaa, Ha JIyMKY
I".I1. XKapoBcrKoi, 31104rHHA TPpyTa, sIKa i€ 3a MOMePEAHHOI0 3MOBOIO, MOXKIJIMBA SIK Y
CHIBBUKOHABCTBI, TakK 1y (hOpMi CIIBy4acTi 3 pO3MOJIIJIOM POJICH.

Ha mnigrpumky panoi mno3unii BucioBmoetbes 1 .11 AnpormmH, skuii

3aIIpOIIOHYBAaB BHU3HaBaTu KpI/IMiHaJIBHe IMPpaBOINMOPYUICHHA BYMHCHHUM 3a
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MONEePEAHHOI0 3MOBOIO TPYMOK0 0CI0, «AKIO WOTro CHiJbHO BUMHHWIIM JEKiJIbKa OCIiO
(mB1 1 OumbIe), sIKI 3a37ajerigb, TOOTO 0 MOYaTKy BHUKOHAHHS KPUMIHAJIBHOTO
IPABOIOPYIIECHHS, JOMOBUJIHUCS PO CIiJbHE HOTr0 BYMHEHHS MIJISXOM BHKOHAHHS
B3aEMHO Y3rO/KEHUX (QYHKIIN Yy mporeci 3AIMCHEHHS €IWHOTO i TpYyNH
3JI0YMHHOTO HaMipy, HE3aJIeKHO B POJIi, SIKY BOHU IPU I[bOMY BUKOHYBAIIN».

0.0. KBama BBakae naHy TMO3UINIO0 TEPEKOHIUBOIO U HAroJIONIye, IO
CycIlJIbHa HeOe3IeKa rpynoBUX KpUMIHAIBHUX MPaBONOPYUIEHB MOJSTa€E HE B TOMY,
IO 3JIOYMHII CHIJIHHO BUKOHYIOTH 00’€KTHBHY CTOPOHY BUMHEHOTO KPHUMIHAJIHLHOTO
MPaBOMOPYIIICHHS, a B TOMY, 1110 KpUMIHAJIbHE MTPABONOPYIICHHS BUMHATHCS CILIIBHO,
00’€IHAHUMH 3yCWLISIMH CITIBYYaCHUKIB, HE3aJI€KHO Bl TI€l poOJIl, Ky BHKOHYE
KOJKEH 13 HUX — OJTHOPIAHOCTI 1X YU P13HOPITHOCTI.

Jlana Touka 30py TaKOX 3HaillllIa CBOE MIATBEPKEHHSI B IPaBO3aCTOCOBUIN
nismpHOCTI. Tak, Hanpuknaa, micieBui KynukiBCbKUN palOHHUI CyJI, pO3TIISTHYBIIH
crpaBy y 3BuHyBadeHH1 JI. 3a 4. 3 cT. 185 KK Vkpainu, M. 3a 4. 5 ct1. 27 cr. 185 KK
VYkpainu ta H. 32 4. 5 c1. 27 4. 3 ct. 185 KK VYkpainu, BcranoBuB, 110 miacyaaui Jl.
3a TMOMEpPEeIHBhOI 3MOBOIO 3 miAcynHuMuH M. Ta H., g1 MmooOIUsAIN CHPUATH
BUYMHEHHIO KPUMIHAJILHOMY MPABOIOPYIIEHHIO, MPOHUK /10 KOHIOIIIHI, 3B1JIKM TAEMHO
BUKpPaB KOHs, Ha AKOMY NpuOyB y rocnojapcTBo miacynHoro H., ne peskuii yac
30epiraB KOHs, MICJIsl 4OTO 3a JIOMOMOTO0 Mijicyauux M. ta H. 3a6uB iforo Ha m’sco,
SKe pealli3yBaB Ha PUHKY, a Tpoir mofaiuiuB 13 miacyaaum H. IlpoananizyBaBiim Bci
JIOKa3W y KpHUMIHaIbHIA chpaBi, CyA JIMIIOB BHCHOBKY TMpPO TPaBUIIBHICTb
kBamikarii giit miacynnoro JI. 3a 4. 3 cr. 185 KK Ykpainu — kpaaixkka, BUnHEHa 3a
MONIEPEAHBOI0 3MOBOIO TPYIIOI0 0C10, 13 MPOHUKHEHHSM B MPUMIIICHHSA. Y MUCHI JIii
niagcynaux M. ta H. cya kBamidikyBas 3a 4. 5 cT. 27, 4. 3 c1. 185 KK Vkpainu, sik
nigOyproBaHHs (CXWISHHS CHIByYacCHMKa JO BYHMHEHHA 3JI0YMHY) UUIIXOM
YMOBJISIHHS, 3a3JaJieriib OOIlsHE MPUXOBAHHI MaifHa, 3400yTOro KPUMIHAIBHO
OPOTUNIPABHUM  INUIIXOM  Ta  COPHUSIHHS  TPUXOBYBAHHIO  KPUMIHAJIBHOTO
MIPaBOTIOPYIICHHS — KPaJi’KKU, BUMHEHOT 3a MOTEPETHHOI0 3MOBOIO TPYIO0 0Ci0, 13
MPOHUKHEHHSM Y MPUMIIIICHHS.

SAx aprymMeHT Ha MIATPUMKY TO3UII TPO Te, IO TMOHATTS TPYHOBOTO
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KPUMIHAJIBHOTO MPABOIOPYIIEHHSI HE MO>KHA 0OMEKYBATH JIMIIE CIIBBUKOHABCTBOM,
MOKHa TakoX HapecTH npukiaa B.O. HaBpoubkoro mpo MoOXIJIMBICTh CHIBY4YacTi y
TOTYBaHHI 70 KPUMIHAJILHOTO MPABOMOPYIICHHS. Tak, 3 METOIO CIUJILHOTO BYMHCHHS
KPUMIHAJBHOTO TIPABOMOPYIIEHHS A. BUTOTOBHUB HaOlp BIAMHUYOK Ta IPHUCTPIH,
KOTpuii 0J10KyBaB poOOTYy CHCTEMHU CUTHaNI3allli, 1 mepeaas ix M. (sikuii mepedyBaB y
PO3IIYKY 3a IiI03p0I0 Y BUMHEHHI BOUBCTBA) Ta . BoHn moBuHHI Oyin TPOHUKHYTH
y JKUTIIO 1 BAMHUTH TaM Kpaaikky. Ha nuisixy go Miciist BUMHeHHs nocsiranas M. Ta 1.
Oynu 3aTpuMaHi MpaliBHUKAMU MOJILIT ¥ 3B’ 3Ky 3 OpI€EHTYBaHHAM Mpo po3uryk. [1if
yac OISy B HUX OyNW BUSBIICHI 3HApPAIIS IJIsi KBapTUPHOI Kpamixkku. B Takiii
CUTYyallli CIIBBUKOHABCTBA III€ HE Ma€, ajie YiTKOIO € Pirypa nmocooHuka.

VY 3apyOikHOMY KpHUMIHAJIbHOMY 3aKOHOJIAaBCTBI 11€ NHUTAHHS TaKOX HE
3HAMIIJIO OJHO3HAYHOTO BUPINMICHHS. Tak, KpUMIHaJbHE MPABOMOPYIICHHS
BU3HAETHCS BUMHEHUM TPYTMOI0 0Ci0 3a MONepeIHbOI0 3MOBOIO, SIKIIIO B HbOMY Opaiu
y4acTh BUKIIFOUHO BUKOHAaBIIl, Hanpukiaa, B KpuminaibHoMy kojiekci Bipmenii (4. 2
ct. 41). Ilpu BU3HAUEHHI TOHATTS JaHOI (OPMH CIIBYYacTi y KPUMIHAIBHOMY
MIPaBOIOPYILICHH] 3aKOHOJIaBEI[b BUKOPUCTAB TEPMIHOJIOTIIO «OCOOH, K1 3a37aJeT1/Ib
JIOMOBHWJIUCSI TIPO CHiJIbHE BYMHEHHS KPUMIHAJIBHOTO TPABOMOPYIICHHS» — B
Kpuminaneaux kojekcax PecryOmiku Kazaxcran (4. 2 cr. 31), I'pysii (4. 2 crt. 27).
[lonsaTTss Trpynmu ocid 3a mMONEepeaHBOI0 3MOBOIO B3araji HE BHU3HAYEHO B
3aKOHOJIAaBCTBI MPO KpUMiHAIBHY BianoBinansHicTh Jlanii, PecnyOmiku [lonbima,
Kuraiicbkoi Hapoanoi PecniyOniku, ®enepatuBnoi Pecriyoniku Himeuunnu.

[Ipu anami3i gaHoi ¢opMH CHIByYacTi y KpPUMIHAIHHOMY MPaBOMOPYIICHHI
BBA)KAEMO 3a JIOIIIbHE MPUTaIaTH BU3HAYCHHS MOHATTS TPy 0Ci0 3a MOTNepeTHbOI0
3mMoBoto B IIpoekti KpuminanpHoro kojaekcy Ykpainn Big 18.05.2000 p.,
MPUIHATOMY y IPYyroMy YWTaHHI: «3JI0YMH BU3HAECTHCS BUYMHEHUM 32 MOTIEPEIHBOIO
3MOBOIO TPYIOIO OCI0, SIKIIO WOro CHUIBHO BUYMHWIM JEKUIbKa BHUKOHABIIIB, SIKi
3a37aJIeriib, TOOTO IO TTOYATKY 3JI0YMHY, TOMOBUJIUCS MPO CIHIIbHE HOTO BUMHEHHS
. [loka3oBuM € Te, 1110, BU3HAYAIOUU MOHATTS TPYNH 0CI0 3a MONEepPeaHbOI0 3MOBOIO B
4. 2 c1. 28 yunHoro KK VYkpainu, 3akoHoaBelb BIIMOBHUBCS BiJ] IPSIMOi BKa31BKU HA

Te, 110 ii y9YaCHUKaMU TTOBUHH1 OyTH JIUIIIE BUKOHABIII.
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Kpim 1poro, BianoBigHo no crarti 2.7.1. IIpoekta KpuMiHaibHOTO KOJEKCY
VYkpainn (cranom Ha 22.05.2023 poky) CHOIBy4acTIO Yy KPUMIHAJIBHOMY
MIPABOTIOPYIIICHHI 3allPOTIOHOBAHO BHW3HAYUTH SK CIIJIbHE BYWHEHHS YMHCHOTO
KPUMIHAJIBLHOTO IPaBOIMOPYIIEHHS JBOMa a00 Olablie Horo cy0’eKTaMu 3a 3MOBOIO
MDK HHMH, JOCSATHYTOK YCHO, MHUCHMOBO YH MUIIXOM KOHKIIOACHTHUX i 10
MOMEHTY 3aKiHYE€HHS Takoro mpasomnopyiieHHs. [Ipu upomy y crarti 2.7.5. IlpoexTy
3alpoOIIOHOBAaHO (popMaMu CIIBYy4YacTi Y KPUMIHAJIBHOMY IMPABOMOPYIICHH] BU3HATH:
1) mpocty rpymy, mija SIKOIO pO3yMITH HECTPYKTYpOBaHY TPYIy, B SIKii B3sUIM y4acTb
nBa abo OuIblle CIHIBYYaCHUKH, MO JOCAMJIM 3MOBH TIPO CHUIbHE BYMHECHHS
KPUMIHAIBHOTO TIPAaBOMOPYIICHHS JIO MOMEHTY HOro 3aKiHYCHHS, a TaKOoX 2)
3JIOYMHHY OpTraHi3allilo.

Takum ynHOM, €(peKTUBHE PETYIIOBAHHS MUTaHb BIJMOBIJAIBHOCTI 32 TPYIOBI
KPUMIHAJIbHI MPABOMOPYLIEHHS, 4K 1 IHIIUX MUTaHb KPUMIHAIBHOTO IIPABa, MOKIINBE
JUIIe Ha IIJACTaBl BHYTPIIIHBO  Y3TOJDKEHOTO, HAYKOBO OOIPYHTOBAHOIO

3aKOHOJaBCTBaA.

3. IPOBJIEMU 3ACTOCYBAHHA KPUMIHAJIBHOT' O
3AKOHOJIABCTBA Y PA31 BUYMHEHHsS KPUMIHAJIBHOI'O
IMTPABOIIOPYHIEHHSA OPI'AHI3BOBAHOIO I'PYIIOIO

Uunnuit KpuMinaneHui KoJeKC YKpaiHM, BKa3aBIIM y CTaTTi 28 OKpemi
aCNeKTH BW3HAUCHHS O3HAK KPUMIHAJIBHUX TIPABOMOPYIIEHb, BYMHEHUX TaKUMU
YTPYHOBaHHSIMH, 3JIMIIUB 3HAYHUN TPOCTIP JUIsI HAYKOBOI MOJIEMIKH OO0 ITUX
NUTaHb. be3 mepeOuIbIIeHHsT MOYKHA CKa3aTH, 10 caMe e acIeKT Ha TeTepilIHii
4ac € OJIHUM 13 HalCcynepeuuBimumX nojoxxeHb ynHHoro KK Ykpainu.

Kpuminanbauii komekc YkpaiHu B 4.3 cT. 28, BHU3HAYAIOUM KPHUMIHAIbHE
MIPaBOTIOPYIIICHHS, BYMHEHE OPraHi30BaHOIO TPYIOI0, Ja€ JOCTATHBO IITHPOKHHA
nmepeNik Horo O3HaK, SKUM Ma€ BIAMOBIIATH caMa OpraHi3oBaHa Trpyma. Tak,
KpUMIHAJIbHE TIPABOMOPYIICHHS BH3HAETHCS BUYMHEHUM OPraHi30BaHOIO TPYIIOH0,
SKIIO B MOr0 rOTyBaHHI a00 BUYMHEHHI Opaiy y4yacTh JeKijibka ociO (Tpu 1 OubLIe),

K1 TOMEPEeIHbO 30praHi3yBauCs y CTiKe 00’€qHaHHS Il BUMHEHHS LBOTO Ta
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1HIIOTO (1HIIMX) KpUMIHAJBHUX IPaBOMOPYIIEHb, 00’€IHAHUX €IUHUM ILJIAHOM 13
po3mnoauioM GYHKIIH yYaCHUKIB TPYIH, CIPIMOBAHUX HA JIOCATHEHHS I[LOTO IUIAHY,
BiJIOMOTO BCIM yYaCHHKaM TPYIIH.

HapiTe Ha mnepmuii morjsa 3po3yMmijo, IO JIAKOHIYHICTH 1€l AediHiIi,
HAyKOBa HEBU3HAYCHICTh OKPEMHUX TOHATH TMOTpeOye [IOJAATKOBHX HAyKOBO-
MPAKTUIHUX 3YCHJIb JIJIS TIYMAYeHHS iX 3MICTY, @ TaKOXK P03’ SCHEHHS MMUTaHb 1100
MICIISl IIbOTO PI3HOBUY CIIBYYacTl Y BUMHEHHI KPUMIHAJIBHOTO MPABOMOPYIIEHHS B
KPUMIHAIBHO-TIPABOBOMY 1HCTUTYTI CIIBY4YacTl B IIIJIOMY.

VY 3B’s3Ky 3 IIUM JIOIUIBHO 3BEPHYTHUCS O JUCKYCIi, 1110 pO3rOpHYyIacs B TEOpii
KPUMIHAIBHOTO TPaBa IOJI0 XapaKTepy BU3HAYAIBHUX O3HAK OPTaHi30BaHOI TPYIIH.
3 mi€ei nOpoOJeMaTUKH  BUKOHYBAJIMCS ~ HAyKOBI  JOCHIKCHHS, AaKTUBHO
JOCIIJKYBIUCST ~ KPUMIHAJIBHO-TIPABOBl, KPUMIHOJIOTIYHI ~Ta  KPUMIHAJIBHO-
npolecyalbHl acleKTH 3a3HadeHoi TemMu. OKpeMi HayKOBLI MIJJIaBaId TOCTPIi
kputuill nosoxeHHs cT. 28 KK Ykpainu, BpaxoByrouu 1 3apyOi>KHUM TOCBIJ.

Hacammnepes, He01IKOM 3aKOHOJaBYOTO BU3HAYEHHSI OPTraHi30BaHOI IPyIU €
Te, 110 CepeJl O3HAK, SIK1 1i XapaKTepU3ylTh, € OL[IHOYHI. BUKOpUCTaHHS OI[IHOYHUX
O3HAK TMPU BU3HAUCHHI LIOTO TMOHATTS Ma€ TaKy HeOe3MeKy, MO0 iX TIyMauyeHHS
MIPO3/A1JIaMU, 10 3IMCHIOITh OMEPATUBHO-PO3IIYKOBY ISUIBHICTh, Ta OpraHaMu
JIOCYZJOBOTO PO3CIIIIyBaHHA POOUTHUMETHCS HAAMIPY IIUPOKO — II00 MOJIMIIYBaTH
MOKa3HUKU y CBOIN pPOOOTI, a CyJaMu, HaBIaKH, BY3bKO, — aJKe yCl CYMHIBHU IIOJI0
JOBEJACHOCTI BHUHU OCOOM TiiyMayaTbCs Ha 11 KOPUCTb. 30KpeMa, Teopisd
KPUMIHAJILHOTO MpaBa Ta 3aKOHOAABEIb CXWISIIOTHCS /10 BUCHOBKY, IO OpraHi30BaHa
rpyna — Iie He TPOCTO rpyma ocid, a criiika rpymna. Pi3Hl morisgum cyO’ekTiB
kBamidikamii MO0 TIYMAueHHS O3HAKW «CTIMKICTBY OyAyTh MPU3BOIUTH 0
MOMMJIOK 111 Yac 371HCHEHHS MPaB03aCTOCOBHOI MISITEHOCTI.

JlexTo 3 aBTOpIiB 3aiiMa€e B 1bOMY I[HUTaHHI CYTO HEraTUBHY MO3HUIUIIO.
Hampuknan, mpo HENpUIATHICTh TaKUX O3HAK, SK CTIWKICTh, 3TYpPTOBAHICTH,
KOPYMITOBAHICTh, KOTPl YaCTO BUKOPHUCTOBYIOTHCS JJII BU3HAUCHHSI OpPraHi30BaHOI
3JIOYMHHOI TPYIHU, JUIsl BIAMEXKYBaHHS LIbOIO BUAY YIrpYyIMyBaHHS BiJ IHIIWUX BUIIB

yepe3 iX HEJOCTaTHI0 KOHKPETHICTh. [HIII aBTOPW MPOMOHYIOTh BUKOPHUCTOBYBATH
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TUIBKH KUIBKICHI KpUTEpIi, SKi, Ha iX MEPEKOHAHHs, € OUIbIl HAAIWHUMH, a came
KUTBKICTh BUMHEHUX KPUMIHAJBHUX IPABONOPYIIEHh HEOOXITHO MOKJIACTH B OCHOBY
BU3HAYCHHS OPTaHi30BaHOI TPYIIH.

AHaJI3yI0UH 110 Ta MOJI10HI IPOIO3MIIIi, CJIiJT BpaXOBYBaTH TOM (haKT, 10 cami
no co0l HaMipy MOXYThb CBIAYMTH JIHMIIE MPO MOXIIHUBY IMEPCHEKTUBY PO3BHUTKY
TpylH, ajie He MPO PiBEHb IBOTO PO3BUTKY. Tomy ciaymHuM € 3ayBakeHHs C.O.
€ppemoBa Ta A.l. Peapka mpo Te, 1m0 JUIsI BU3HAHHA TPYNU OPraHi30BaHOIO
HEJI0OCTaTHHO BCTAHOBUTH HaMIp JEKIIHKOX 0CI0 3alMaTHUCS 3IOYMHHOIO JisSTBHICTIO,
SKUMU O MHUPOKOMACIITAOHUMH HE Oy iX TUTaHH.

TiyMaueHHs1 TOHATTS CTIMKOCTI OPraHi30BaHOI 3JI0UMHHOI TPy MICTUTBCS Y
noctaHoBl Ilnenymy BepxoBHoro Cyny VYkpainum Big 23.12.2005 p. Ne 13 «IIpo
MPAKTUKY PO3IIISY CyJlaMHU KPUMIHAIBHUX CIpPaB MPO 3JI0YUHU, BUMHEHI CTIMKUMU
3JIOYMHHAMH 00’ egHaHHSAMUY». Tak, 3rigHo 13 m. 11 Bka3aHOi ITOCTAHOBH CTIMKICTH
OpraHi30BaHOi TPYNU MOJATa€e B i 3IaTHOCTI 3a0€3MeUnuTH CTAOUIBHICTH 1 Oe3meKy
CBOTO (PYHKI[IOHYBaHHS, TOOTO €(EeKTHUBHO MPOTUIIATA (daKTopaMm, IO MOXKYTh il
Je30pranizyBaTtu. TaM camo 3a3Haye€Ho, 110 Ha 3JaTHICTh 00 €IHaHHS MPOTHAISATH
BHYTPIIIHIM J€30praHizylounuM ¢dakTopam yKa3ylTh, 30KpeMa, TaKl O3HAKH:
CTaOlTbHUN CKJIQJ, TICHI CTOCYHKHM MK HOro ydYacHHUKAMH, iX IIEHTPaJi30BaHE
NIANOPAJIKYBaHHS, €IMHI JIJIsl BCIX IpaBWJIa MOBEIIHKH, a TaKOXX HASBHICTH IUJIAHY
3JIOYMHHOI JISJIBHOCTI 1 YITKMHA po3noauT (YHKIIM y4YacHUKIB MIOJ0 HOro
NOCSITHEHHsSI.  PO3risiHyTe  BU3HAQUEHHS  TEPMIHY  «CTIMKICTB»  Ma€ IO
PO3IUIMBYACTHI XapakTep 1 TOMy HE BIJMOBIIA€ BUMO31 HOPMATUBHOT YITKOCTI.

BucHOBOK 10 3 nUTAHHSA

[IpencraBnennii aHagi3 BITYU3HSHUX KPUMIHAIBHO-TIPABOBUX HOPM CBIJYHUTH
po Te, M0 MUTAHHS MPO BIAMOBINATBHICTh WICHIB OPraHi30BaHOI 3JIOYMHHOI TPYIH
32 BYMHCHI HHUMH 3JIOYMHH 3aJIHIIAIOTBCH  JAUCKYCIHHUMH, TIIyMadaThCs
HEOAHO3HAYHO 1 BUMAararoTh HE TIJIBbKH IIOJAIbIIOr0 BUBUEHHS, ajl€ 1 HOBHUX IT1AXO/I1B

JI0 X BUPIIIICHHS.

4. AKTYAJIBHI ITIUTAHHA 3ACTOCYBAHHA KPUMIHAJIBHOI'O
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3AKOHOJABCTBA Y PA3l BUYUMHEHHSA 3JI0OYUHY 3JIOYUHHOIO
OPI'AHI3ALICIO

e B 1990 p. B omHomy 3 mokymeHTiB Jles'storo Konrpecy OOH mo
MOMEPE/KEHHIO 3JIOYMHHOCTI Ta MOBOJKEHHIO 31 3JOYMHLSAMH OyJIO 3a3Ha4eHO:
«Oprani3zoBaHa 3J0YHHHICTh CTBOPIOE MPSMY 3arpo3y HalllOHAIbHIN 1 MDKHAPOIHIN
Oe3meri, cTalOlIBLHOCTI 1 sBIsiEe CcOOOI0 (DPOHTAJIBHY aTaky Ha TMOJITHYHY 1
3aKOHOJIaBUY BIIaJIM, a TAKOX CTBOPIOE MOTPO3y caMiii JAep:kaBHOCTI. BoHa mopyinye
HOpMasibHE (PYHKI[IOHYBAHHS COLIAJbHUX 1 €KOHOMIYHHUX 1HCTHTYTIB 1 KOMIIPOMETYE
iX, 10 MPUBOJIUTH 1O BTPATH JOBIpU 10 AEMOKpPATHYHUX MPOLECIB, BOHA MIAPUBAE
IIPOLIEC PO3BUTKY 1 3BOJAUTH HaHIBELb JOCATHYTI YCIIXH, BOHA CTABUTh Y MOJOXKEHHS
YKEPTBU HACEJICHHS LIJIMX KpaiH 1 eKCIUIyaTye JIOJCHKY ypa3JIUBICTh, BUTITAIOYH 3
bOTO MPUOYTKH, BOHA OXOIUTIOE, OOIUIYTY€ 1 HaBITh IOHEBOJIOE IUJI IIapu
CYCIUJIBCTBA, OCOOJIMBO >KIHOK 1 JITEH...» . JlaHl BACHOBKHU LIJIKOM HIATBEPIKYIOTHCS
HAITUMU KPUMIHAJILHUMHU PEaTisiMU.

VY KpuminaneHomy konekci Ykpainu 2001 poxy Brepiiie 3aKpiruieHO TOHSITTS
3JIOYMHHO1 OpraHi3alii Ta nependayeHo BiAMOBIIAJIBHICTh 3a i CTBOpEHHS. AHai3
icTOpii MPUUHATTA JAHOTO HOPMATHUBHO-TIPABOBOTO AaKTy CBIAYUTH MPO Te, SIK
CKJIQJHO BUPILIYBAJIOCA NMUTAHHS MPO BKIIOUEHHA L€l (JOPMHU CIUIBHOI 3JI0YMHHOT
TISTBHOCTI Yy KpUMIHAJbHE 3aKOHOAABCTBO YKpaiHu. Tak, y mepiiomMy BapiaHTi
npoekTy KpuMiHambHOTO KOJEKCYy, TMOJaHOTO Ha po3risn a0 Bepxouoi Panu
VYkpainu 12 yepBus 1997 poky, HOHATTS 3JI0YMHHOI OpraHi3auli OyJ0 BU3HAYEHO Y
4. 4 ctr. 27 OpoexTy, K 3rypToBaHa OpPraHi30BaHa Ipyna, yTBOPEHa JJIsi BUMHEHHS
TSOKKHX YU OCOOJIMBO TSKKUX 3JI0YMHIB, a00 00’€HAHHS OpraHi30BaHHX TPy,
YTBOPEHUX 3 TIEHO CaMOK METOK. 30KpeMa, BIIMIHHOK O3HAKOK 3JI0YMHHOI
oprasizaiii, sika Bipi3HsJIa i BiJ OpPraHi30BaHO! 3JI0YMHHOI Tpynu Oylia BKazaHa
3ryproBaHicTh. [IpoTe B mpolieci JOOMpaIfoOBaHHS MPOEKTY, 3a MPOMNO3UIIEI0
Haponuux gaemytatiB FO.A. Kapmasina ta O.M. banaypku, TOHSTTS 3JI0YMHHOI
oprasizaiii B3araigi OyJI0 BHKJIIOYEHO 3 TEKCTy NPOEKTy KpumiHaibHOTO KOJEKCY
Vkpainu. [lpu npomy B Oco0auBiM YacTHUHI MPOEKTY 3aJUIIMIAcid HOpMa IMpo

BI/IMOBIAANBHICTD 32 CTBOPEHHS 3JIOYMHHOI OpraHi3allii 3 METOI0 BUMHECHHS TSKKOTO
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91 0COOJIMBO TSDKKOTO 3JI0YMHY, KEPIBHUIITBO HEIO ab0 ydacTh Yy HiM, SKIIO Taki Jii
HE MalOTh HACJIIKOM OUIbII CyBOpe MmokapaHHs 3a ctaTTsiMu OcobmmBoi yactuau KK
(crartss 230). B ocraTouHidi ke penakiii MPOEKTy, 3a CHPUSHHAM HapOIHHUX
nenytariB Ykpainu — uieHiB Komitery 3 muTaHb OOpOoTHOM 3 OpraHiz0BaHOIO
3JIOYMHHICTIO Ta Kopymiiero 1 KoMiteTy 3 muTanbh 3aKOHOAABYOTO 3a0E3MEeUeHHS
MIPAaBOOXOPOHHOI  TISITLHOCTI, OyJI0 BHUPIMIEHO 30€perTH TMOHATTS 3JIOYMHHOI
oprasizariii, ajie 31 3MiHaMH.

Amnani3 BU3HA4YCHHs 3JI0YMHHOI opraHizamii, sike MicTuThes y 4. 4 cr. 28 KK
VYkpainu, npsMo BKa3ye, 110 Taka opraHizallis CTBOPIOETHCS IS CHIIBHOI TISUIBHOCTI
3 METOI0 OE3MOCePEeTHBOT0 BUMHEHHS HE OJHOTO, a JICKITbKOX TSIKKAX a00 0COOMBO
TSOKKUX 3JI0YMHIB yYacHMKaMu 1i€i opradizauii. [Ipore crarri Oco06inBoOi yacTHHH
KpuMiHabHOTO KOJIEKCY, SIKI BHU3HAYAIOTh MOHSTTS OKPEMHUX BHJIB 3JIOYMHHHX
opraHizaiiii, He TmepeadavyaroTb METH BYMHEHHS JEKUIBKOX 3J04MHIB. BoHH
chopMyIbOBaH1 TAKUM YMHOM, 1110 TIPY BUYMHEHH] HaBITh OJIHOTO 3JIOYMHY MOXKeE OyTH
BU3HAHO HAsBHICTH BIAMOBIAHOI opranizanii. Tak, Hanpukian, y cT. 255 KK Ykpainu
«CTBOpEHHSI 3JI0YMHHOI OpraHi3allii» MOBa iJie PO CTBOPEHHS OpraHizailii 3 METOI0
BUMHEHHS X04a O OJIHOTO TSHKKOTo ab0 0cOOJIMBO TsDKKOTO 3710unHY. B cT. 257 KK
VYkpainu «banautuzmy - oprasizaiito 030po€eHo1 OaHIM 3 METOIO Hamaay, Ipo y4acThb
y Harmai.

Ile, B cBOIO uepry, 3yMOBWJIO HAsIBHICTh B TE€OpPii KPUMIHAJIBHOTO TIpaBa Ta
MPaBO3aCTOCOBYIH AiSITLHOCTI 3alTUTaHb:

1) 1 € 000B’SI3KOBOIO O3HAKOIO 3JIOYMHHOI OpraHizallii MHOKUHHICTh 3JI0YMHIB, 110
BUMHSIOTH a00 MArOTh HAa METI BUNHUTH 11 YICHM;

2) 4a MOXJIMBE 3acTtocyBaHHs crareit 255, 257 KK VYkpainu, SKIIO JTOBEJICHOI €
MeTa BUMHEHHS TIJTLKHA OJHOTO 3JI0YUHY;

Ha Bupimenns ganoro nutanHs B.M. Onyiiko BHic g0 BepxoBHoi Paau
VYkpaiau npoext Ne 6415 Big 14.12.2004 3akony Ykpainu «IIpo BHeceHHs 3MiH i
nonoBHeHb 10 KpuminansHoro Koaekcy Ykpaian (o0 0aHIuTH3MY Ta OpraHi3aiiii
3JIOYMHHOI OpraHizailii), B sIKOMy 3alpolOHyBaB B yacTuHI 4eTBepTiil cT. 28 KK

VYkpainu ciioBa «Wi€HH SKOTO ab0 CTPYKTYpHI YACTHHHU SKOTO 3a IMOMEPEIHBOIO
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3MOBOIO 30praHi3yBaJMCsl JJISI CIUIBHOI JISUTBHOCTI 3 METOI0 0e3MOoCepeHhOro
BUMHEHHS TSHKKUX YU OCOOJIMBO TSXKKHUX 3JIOYMHIB» 3aMIHUTH CIIOBAMU «UJICHU SIKOTO
a00 CTPYKTYypHI YaCTHHHM SKOTO 3a TOMEPETHHOI0 3MOBOIO 30pTaHI3yBaJUCS IS
CIIJIBHOI JISTIBHOCTI 3 METOI 0e3MOCEPEeIHhOT0 BUMHEHHS TSDKKOTO (TSIKKHX) UM
0COOJIMBO TSDKKOTO (TSDKKWX) 3704unHy (370uuHiB)». JlomoBHuTH cT. 257 KK
[Tpumitkoro Takoro 3micty: «llig GaHmo0 Ciii po3yMiTH 030pOEHY OpraHi30BaHY
Ipyny YYacHHKU $SIKOi OO ’€IHAIMCS 3 METOI0 BUYMHEHHS Hamady (HamaaiB) Ha
HiANPUEMCTBA, YCTAHOBH, OpTraHi3allii Y1 Ha OKPEMHUX 0Ci0» .

3aciyroBye Ha yBary JIHMCKYyCisi HABKOJO MHTAaHHS OaHIUTHU3MY IIiJI dYac
posrisay 23 rpyans 2005 poky Ha yeproBomy 3acimanHHi [lnenymy BepxoBHOro
Cyny Ykpaiau npoekty noctanoBu «IIpo mpakTuky po3risiny cyJaMu KpUMiHATBHIX
CIpaB TpPO 3JIOYMHH, SIKI BYMHIOIOTHCS CTIHKMUMH 3JOYMHHUMH OO0’ €THAHHIMUY,
npexacraBieHoro cyaneto BepxoBHoro Cyny VYkpainu Awnaroniem Penpkoro.
3o0kpema, oiMH 3 uieHiB [lneHyMy 3amporoHyBaB BUKIIOUUTH 13 MPOEKTy ab3all, B
SKOMY MIIJIOCS] TIPO T€, 10 «y MOMEHT Hamaay 3 METOIO0 3aBOJIOJIHHS 30pO€r0 Taki
00’€THaHHS BXKE CTalOTh OAH010, OCKUIBKHU IUISIXOM HamaAy ii ueHu 030pOIOr0ThCS 1
UM CKJaJ 3J0YMHY IIOMOBHIOETHCS O3HAKOKO, SKOi OpakyBaso, — 030pPOEHICTION.
CBOlO NyMKY BiJ apryMEHTyBaB THUM, IIO 32 TakKUX yMOB Oyab-fiKa Kpajaixkka,
CIpsIMOBaHA Ha 3aBOJIOMIHHS 30pO€0, PO3IIHIOBATUMETHCS SIK CTBOPEHHS OaHM.
Jlani 3ayBackeHHs1 He Oynu npuiiHaTti [Inenymom no yBaru. Tak, B 1. 19 npuitnsaroi
[TocTaHoBM opranizaii€ero 030pO€HOT OaHIM BU3HAHO CTBOPEHHS K OpPraHi30BaHOI
IPYIM YW 3JI0YMHHOI OpraHi3alii, 1o Bxke 030pOo€Hi, ajie IIe He BUMHIIIM HaITaiB,
TaK 1 TaKuX CTIMKHUX 00’€qHAHb, SKi, MO0 aicTath 30pOr0, BUMHSAIOTH Halaad Ha
B1ICbKOBOCITYKOO0BIIiB, TPAI[IBHUKIB MPABOOXOPOHHUX OPraHiB TOIIO. YK€ B MOMEHT
Harajay 3 METOI0 3aBOJIOAIHHS 30pO€ro i 00 € HAHHS CTAlOTh 0aHI0I0, OCKUIBKH B
Takui crocio ii YjIeHu 030POIOIOThCH.

BiamoBimaroun Ha TOCTaBJICHI 3allUTaHHA, CIiJ 3rajaTd NpoO yHIBEepCcaIbHUI
XapakTep KPUMIHAIBHO-TIPABOBUX HOPM 3arajibHOl YaCTUHU, SIKUA 3000B’S3y€
3acTocoByBaTH HOpMU (OcoONMBOI 4YaCTUHM Ha IIJICTaBl THUX 3arajbHUX Ta

MPUHITUTIOBUX MOJOKEHHSX, SIK1 3aKPITJIeH] B HOpMax 3arajbHO1 YaCTHUHHU.
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BucHoBOK 10 4 nUTAHHS.

3azHayeHi mnpobOiemu  KBamidikalli KpUMIHAJIBHUX  IMPABONOPYIICHb,
BUMHEHUX 3JIOYMHHOIO OpPTaHi3aIli€lo, a TaKOX BIJIMEKYBaHHS iX BiJ 1HIIMX BUIIB
KpUMIHAJBHUX MPABOIOPYIICHb, BYUNHCHHUX Y CITIBYYacTi, 00yMOBJICHI, Hacammepe,
BUKOPUCTAHHSAM 3aKOHOJABIIEM OI[IHOYHWX O3HAaK, a TaKOXX TaKWX, SKI He
BUPAXalOTh COILIAJFHO-TIPABOBY OCOOJNMBICTh 1 HE MIAKPECIIOIOTh CTYIiHb

CyCH1JIbHOT He0E3MEYHOCT1 TAKOTO 00’ €THAHHS.

METOIWYHI IOPAJU IIOJA0 NIATOTOBKHU 10 JAHOI TEMHU

[Ipn miaroToBui TeMH, cilyXadaMm CJiJi BpaxoOBYBaTH pPI3HOOIYHI HAayKOBI1
HNIOXOAM JI0 PO3YMIHHA Ta BUPIMIEHHS MPOOJEMHUX MHUTaHb 3aCTOCYBaHHS
KpPUMIHAJBLHOTO 3aKOHOJABCTBA, SIKE Iependadyae BiMOBIIAIBHICTD 32 KPUMIHAIBHI
paBoONoOpyIIeHHs. BunHeH1 y criiBy4acTi.

Jljis BAAJIOTr0 3aCBO€EHHS 1II€i TEMH, CllyXadaM PEKOMEHY€ThCsl 3BEPHYTUCH HE
auie A0 6a3zoBoro (000B‘SI3KOBOTr0) CHMCKY JITEpaTypu, a W JO IHIIMX HAyKOBHUX
JUKEpedl, sIKI MOYHA 3HalWTH y 010J110Telll YHIBEPCUTETY.

Tax, i yac po3risay TeMU, CIiJI, TAKOK, BAKOPUCTOBYBATH HAYKOBI Tparli K
YKpaiHChKMX, TakK 1 3apyOnDKHHMX BueHuX. OHAK, ONpanbOBYBaTU JOJATKOBY
JiTepaTypy CiHifl 3 ypaxyBaHHSIM HalllOHAJbHOI JOKTPUHU, OCOOJUBOCTEM MPaBOBOI

CUCTEMU Y KpaiHU.

TEMA 6. ITPOBJIEMUA 3ACTOCYBAHHSA KPUMIHAJIBHOI'O
3AKOHOJABCTBA, SIKE IEPEJABAYAE€ BIAITOBIJAJIBHICTD 3A
KPUMIHAJIBHI TIPABOIOPYIHIEHHS MTPOTU HAIIIOHAJIBHOI

BE3IIEKH
(2 ronuHuM)

1l1an

1. TlpobGnemu kBamiikaiii MOCATaHHS HAa TEPUTOPIANIbHY IIIICHICTh 1
HeJoTopKaHHICTh yKpainu (cT. 110 KK).

2. Ilpobnemu kBamidikamii gepxkaBHoi 3paau (cr.111 KK) ta mmuryHcrsa
(ct.114 KK).
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3. Ilpo6nemu xBamidikaiii KpUMIHAIBHUX MPABOMOPYIIEHb, NepeadadyeHux
crartsimu 111-1 ta 114-2 KK Ykpainu

PEKOMEH/IOBAHA JIITEPATVYPA:

1. Konctutymist Ykpainu : 3akoH Ykpainu Bix 28.06.1996 p. / Odim. caitt
Bepxosnoi Panu Ykpainu. URL: http://zakon4.rada.gov.ua/laws/show/ 254K/96

2. IIpo ocHOBHM HanioHaNBbHOT Oe3nekn Ykpainu: 3akoH Ykpainu Ne 964-1V Bin
19.06.2003 p. / Odimit. caiitr BepxoBHoi Pamm VYkpainu. URL
http://zakon4.rada.gov.ua/laws/show/964-15.

3. IIpo BHeceHHs 3MiH /0 JESIKUX 3aKOHOJABYMX aKTIB YKpaiHM W00
BCTAHOBJICHHSI KPUMIHAJIBHOI BIJMTOBIIAJIbHOCTI 3a KOJIaOOpaIiiHy JisUIbHICT: 3aKOH
Ykpainu Ne Ne 2108-IX 03.03. 2022 p. URL
https://zakon.rada.gov.ua/laws/show/2108-20#n12 (nara 3Bepaenns: 17.07.2023).

4. ITpo BHeceHHs 3MiH 10 KpuMIHAIBHOTO KOJEKCY YKpaiHU 1010 MOCUJICHHS
BIIMOBIJANIBHOCTI 3@ 3JIOUMHU NPOTH OCHOB HAIIOHATBHOI Oe3meku YKpaiHu B
yMOBax Jii pexXuMy BOEHHOTO cTaHy: 3akoHy Ykpainu Ne 2113-IX, Bix 03.03. 2022
p. URL : https://zakon.rada.gov.ua/laws/show/2113-20#Text (mata 3BEpHEHHS:
17.07.2023).

5. Ilpo BHeceHHsi 3MiH A0 JEAKUX 3aKOHOJABUMX AaKTIB YKpaiHU I10J0
MOCWJICHHSI KPUMIHAIBHOI BIJAMOBIJAJIBHOCTI 32 BUTOTOBJEHHS Ta MOIIMPEHHS
3a00poHeHo1 1HpopmaliiiHoi mpoaykiii : 3akon Ykpainu Big 03.03.2022 p. No 2110-
IX. URL: https://zakon.rada.gov.ua/laws/ show/2110-20#n6 (nmaTta 3BEpHEHHS:
17.07.2023)

6. Kazaxona JI. O. HarmionanpHa 6e3mneka aepxaBu: MOHSTIHHO-KaTerOpiiHUI
anmapart. Pecionanvni cmydii. 2021. Ne 24, C. 128-132.

7. KpaBuyk O.0., boumapenko M.C. KonaGopariiiHa IisTbHICTE: HAYKOBO-
npakTuyHUi komeHTap Ao HoBoi crarti 111-1 KK. Opuouunuu nayxosui
enekmponuutl xcypran. No 3. 2022. C. 198-204,

8. JlicoBcrkuit, [lerpo MukonaitoBud.Hamionanpaa Oe3mneka YKpaiHu : HaBu.
noci6. KuiB : YHiBepcuter "Ykpaina", 2020. 291 c.

9. Menbanuenko b., ®@irens H. OcHOBHI migxoaw 10 PO3yMIiHHS MOHSTTS
"HamioHanbHa Oe3neka". Bichux Hayionanvnozco yuigepcumemy "JIvsiscvka
nonimexuixa". Cepis : FOpuouuni nayku. 2021. T. 8, Ne 2. C. 68-72.

10. MixxHapo/iHa Ta HaIllOHaJIbHA Oe3MeKa: TEOPETHYHI 1 MPUKIIAIHI ACTIEKTH '
matepianu VI MixkHap. Hayk.-nipakT. kKoH}. (M. dninpo, 11 6epesns 2022 p.). JAninpo
: lainpor. aepk. yH-T BHYTp. cripas, 2022. 464 c.

11 Psa6oson JI. T. Hamionanena Oe3neka VYKpaiHU: CTPYKTypHO-
dbyHKIIOHATRHUN aHam3. Bichux YHigepcumemy imeni Anvgppeoa Hobensa. Cepis :
[TpaBo. 2020. Ne 1. C. 25-31.

12. Cutnuk I'.II. , Henmima JI. B., Open M. I'. 30BHIimIHS MOJITHKA Ta
HallloHaJIbHa Oes3neka : HaBy. nmocid. / 3a pen. I'. II. CutHuka ; KuiB. Hail. yH-T iM.
Tapaca IlleBuenka. KuiB : KpaBuenko . O., 2021. 243 c.
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13. Cmonsantok B. HarionanpHa Oe3mneka He3alie)KHOI YKpaiHM: OCSTHEHHS
cytHocTi. [lonimuuni docnioxncenns. 2021. Ne 1. C. 163-186.

Merta Jekuii:

v’ HaBuaimbHa: (HOPMyBaHHS 3HAHb MPO Cy4acHI JAMHAMIYHO-TICPEMiHHI
aKTyaJbHI TEOPETUYHI Ta MPUKIATHI MPOOIeMH KPUMIHAIBHOI BiAMOBIAANBHOCTI 32
KpUMIHaJIbHI IPaBONOPYIIEHHS IPOTH OCHOB HAIlIOHAJIbHOI O€31eKku Y KpaiHu;

v’ posBuBaroya: popMyBaHHS Ii3HABaJILHOI aKTHBHOCTI 37100yBauiB OCBITH,
3aJy4yeHHs iX y IpOLEC HAyKOBOrO MOUIYKY JUIsl MOJAJbIIOrO CaMOCTIMHOIO
OCMHUCJIEHHSI HUMM HEPCIEKTUB Ta TOJIOBHUX HANpPSAMIB PO3B’SI3aHHS 3a3HAYEHHUX
pobJiieM;

v’ BuxoBHAa: (OPMYBaHHsS IE€PEKOHAHHSA MPO HEOOXIJHICTH aKTHBHOI
IIPaBOMIPHOI MOBEAIHKH K OCHOBU (DYHKIIIOHYBaHHS MPABOBOI JE€PXaBU; LIHHICHUX
OpPIEHTUPIB  BIANOBIAHO 10  1J€ajiB TyMaHI3My, JIEMOKpaTii, COLIAJbHOI
CIIPaBEIJIUBOCTI.

BCTVYII

Hacammniepen BapTo HarojocuTH, 1o Hazea po3airy I OcobmmBoi yactunu KK
VYkpainu B yacTuHl «3JIOYMHU TMPOTH .....», HE MOBHOI MIpOIO BIAMNOBIAAE HOTO
3MICTy, OCKUIBKM 3a caHkmiero dactuH 1 1 2 crarmi 111-1 «Komabopairiitna
TUSTBHICTEY  («Kaparomsbcsi no3dasieHHAM npasea odiumamu neeHi nocaou abo
3QUMamucs NeGHO OISLILHICMIO ...») BOAYAETHCS, 10 116 KPUMIHAIBHI IPOCTYIIKH.

KpuminaibHi mpaBONoOpyIIeHHsS MPOTH OCHOB HAI[IOHAJIBHOI Oe3MeKu Y KpaiHu
€ HahWOuUIbIl HEOEe3MEeYHUMHU TMOCATAaHHSMU Ha CYCHUIbHI  BIJIHOCHHH, fKI
3a0€3MeuyloTh JIepKaBHY Oe3neKy, OOOpPOHO3JaTHICTh, HE3AJICXKHICTh KpaiHu, il
KOHCTUTYIIMHUN 7a7. be3 HanexHOi KpUMIHAIBHO-NIPABOBOI OXOPOHHM  IUX
COLIIAJIBHUX I[IHHOCTEH HEMOKIMBE HOpPMallbHE (YHKI[IOHYBaHHS JEpXKaBU Ta
BIMOBIIHUX ii 1HCTUTYTIB. Tomy B KK cTarti npo BiANOBIAAIBHICT 32 KPUMIHAJIBHI
MPaBOIOPYILICHHSI TIPOTH OCHOB HAIllOHAJIBHOI O€3Meku YKpaiHu mnependayveHi y
nepriomy po3aui OcoO0aMBOI YaCTUHH.

1. MMPOBJIEMU KBAJI®IKAILIT MOCST AHHSA HA
TEPUTOPIAJIBHY HIJIICHICTD I HEJOTOPKAHHICTDh YKPATHM (CT.
110 KK)

Ha cporomni nepxaBHUW KOpPAOH YKpaiHM HE JCMIMITOBAaHO B YaCTHHI
BHYTPIIIHIX MOPCHKUX BOJI 1 TEPUTOPIATTLHOTO MOPS B aKBaTOPii A30BCHKOTO MOPS Ta
Kepuencrkoi mporoku. Tomy kBamidikarlisi TOCSITaHHS Ha TEPUTOPIaIbHY IUTICHICTD
y YacTHHI IUX TEPUTOPIM MOXKE BUSBHUTHUCS MpoOieMaTnuHow. [loBHA BiJICYTHICTh
BU3HAYCHOCTI YHEMOKJIMBIIIOE KBaII(IKaIlll0 32 TOCSITaHHS Ha TEPUTOPIaIbHY
LUTICHICTh Y YaCTUHI HEJENIMITOBAHOI TepUTOpii. SKIIO X Ha MEBHY TEPUTOPIIO
VYkpaiHa TONIMPIOE CBOE€ BEPXOBEHCTBO 3a BIJACYTHOCTI JENIMITAIlIMHUX YTOJ
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(BIACYTHICTh MIDXKHAPOJHOI BHU3HAYEHOCTI TEPUTOPIi 3a HASBHOCTI HAalllOHAJIBHOI
BU3HAYCHOCTI), TO KBaTi(iKaIis MOXJINBA, OCKIIBKA 0a3yeThCs HA HAIIOHATLHOMY
3aKOHO/IaBCTBI.

Boanoyac Mik HamioOHaJbHUM Ta MIDKHApOJHUM IPABOBHM CTaTyCOM MOXE
ICHYBaTH KOHKYypeHIs. Y TakoMmy pasi BiamoBimHo 10 cT. 9 Koucturtymii, yuHHI
MDKHApPOJHI JIOTOBOPH, 3rojla Ha OOOB’S3KOBICTh SKMX HamgaHa BPY, e€ uwactunOmO
HAI[IOHAJIFHOTO 3aKOHO/IaBCTBAa YKpaiHU Ta MalOTh BU3HaHMi cT. 19 3akony Ykpainu
«[Ipo Mi>kHApOAHI TOTOBOPH YKpaiHW» MPIOPUTET HAJ IHITUMH 3aKOHAMH Y KpaiHu.

CycrnubH1 BIJHOCHHH, MPEIMETOM SKHUX € TepUTOpiajbHA IUIICHICTB, CIif
BIIPI3HATH BiJI CYMDKHUX BIJIHOCHMH, SIKI MarOTh iHIIN mpenMetrn. Hacammepen, 1ie
CTOCYEThCSL THX BIJIHOCHH, II0 BUHUKAIOTh 3 TMPUBOJY JOTPUMAHHS BUMOT
3aKOHOJIJAaBCTBA MPU TMPOBEJACHHI BCEYKPATHCHKOTO peepeHayMy 3 MUTaHb 3MIHU
TepUTOpIi a00 MpY BUPIIICHHI MUTAaHb PO BU3HAYEHHS TEPUTOPIi. Y 3B’SI3KY 3 UM
3BepHEMO yBary Ha Te, mo M. 1. XaBponrok, B. K. I'ixeBcokuii, B. O. Ky3nenos i JI.
B. MoiHsara npyu BH3Hau€HHI O€3MOCEpPeAHBOTO 00’€KTa aHaIi30BaHOTO 3JI0YHHY
aKIEHTYIOTh yBary came Ha 3arpo3ax MOpYIICHHS MOPSAAKY BHU3HAYEHHS TEPUTOPIi
Ykpainu.

OpnHak BU3HAYEHHS TEPUTOPIi YKpAiHU 1 3MIHA IIET TEPUTOPIi — 1I€ HE TOTOXKHI1
npouecu. Ilepmmii nependavyae BCTaHOBIEHHS AEP:KaBHOIO KOPAOHY (ZIOrOBipHE
Oo(QOpMIIEHHSI MEX TEPUTOPIi), IO € NEPBUHHUM (IIEPEAYIOUHM) MOPSIKOM CTOCOBHO
MOPSJIKY 3MIHU TepuTOpii. B OCHOBI KOHCTUTYILIMHOTO MOPSAIKY 3MIHU TEPUTOPIL BKE
3aKJIaJICHO MPE3yMILII0 HAJEXHOIO0 BCTAHOBJEHHS (BU3HAYEHHS) JAEpKaBHOIO
KOPJIOHY, OCKUJIBKH HEMOXJIMBO 3MIHUTH MEXI TEPHUTOpIi, SKIIO caMi IIl MEXi He
BU3HAYECHI.

Jlo CyMIKHHMX TakoX HajeXaTh BIIHOCWHH, sIKI BUHUKAIOTh 3 MPUBOJY TOTO,
SKUM TIOBUHEH OyTH JepKaBHUM UM aIMIHICTPATUBHOTEPUTOPIabHUN yCcTpiid. Takwuii
ycTpii 1 (i3uyHl TapamMeTpu TepuTopii VYKpaiHM € pI3HUMHU [peaMETaMHu.
TeputopiasibHe BEPXOBEHCTBO 30€pIracThCsi HE3AICKHO BIJl JCPKABHOTO YU
aJIMIHICTPATUBHO-TEPUTOPIATILHOTO YCTPOIO.

OpHiero 13 HAMOUIBII TUCKYCIMHUX Yy 3B’SI3KY 3 CYMIIIEHHAM OKPEMHUX O3HAaK
nyOJMIYHUX 3aKJIMKIB Ta NIAOYpIOBaHHS € MpoOiieMa Tak 3BaHOro MyOJIYHOTrO
nigoyproBaHHs. CbOrojHI MOHATTA  «IyOIiYHOrO MiAOYPIOBAHHS»  AKTHUBHO
BXKMBAETHCS B MDKHAPOJHUX KOHBEHIsX, sk oT: Konsenuiss OOH npo 3anobiranHs
3JI0YMHY T€HOIMIy Ta MOKapaHHs 3a Hboro Bix 9 rpynns 1948 p., Konseniiss OOH
npo OOpOoTHOY MPOTH HE3aKOHHOTO 00ITYy HAPKOTHYHHMX 3aCO00IB 1 TCUXOTPOITHHUX
peuoBuH Bin 20 rpyaHs 1988 p., Kouenmiss Pamu €Bpornm mpo 3amobiraHHs
TepopusMmy Bin 16 tpaBus 2005 p.

[Ipu BupilieHH] MOCTABIEHOTO MUTAHHS JOLLUIBHO BUXOJWTH, HAacaMIeEpen, i3
mucno3uitii ¢t. 110 KK. IlyGmiuni 3akiuku B MbOMY CKJIAJl 3JI0YMHY HE € BHIOM
nia0yproBaHHS 70 3JI0YHHY, @ € CAMOCTIMHOIO (JOPMOIO BUMHEHHSI 3704YMHY. Takuii
BUCHOBOK TMIATBEPIKYETbCS CYKYIHICTIO HACTymHMX aprymeHTiB. Ilo-mepue,
JOCIIIJIKEHHSI 00’€KTa 1bOTO 3JI0YMHY, YYMHEHOTO B TpeTid (opmi, J03BOJIUIIO
BUSBUTH crieuudiunmii Oe3nocepeqHii 00’€KT UbOr0 3JI0YMHY — CYCIUIbHI
BIJIHOCUHH, 110 3a0€3MeUyI0Th OXOPOHY TEPUTOPIANIbHOI IIUTICHOCTI YKpaiHu y chepi
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peanizaili KOHCTUTYI[IHHOIO MpaBa BUIbHO TommMproBaTH iHGopmaiiw. [lo-apyre,
XapakTep CyCNiIbHOT HeOEe3MeUHOCT] MyOIIYHUX 3aKJIMKIB CYTTE€BO BiJIPI3HAETHCS Bl
XapakTepy CyCHUIbHOI HeOE3MEeYHOCTI 3JI0UMHY, YIUHIOBAHOTO B MepIIiil abo Apyrii
dopmax, a came: MyOdIYHI 3aKIUKH JIUIIE€ CTBOPIOIOTH MOXIUBICTH (3arpo3y)
3aMoAiSsIHHS KON TEPUTOPIaNbHIM HUTICHOCTI YKpaiHU 1HIIMMHA 0COOaMU BHACIIIOK
BIUTMBY Ha HUX MyOmiuHuX 3akiukiB. [lo-Tpete, moriuynmii anamiz aucnosumii cT. 110
KK onHo3Ha4HO BKa3ye Ha Te, IO MyOJIiYHI 3aKIMKH 3aKOHOAABIIEM TiepeadaueHi He
SK OJIUH 13 BUAIB Aiil, YAMHEHUX 3 METOI0 aHTUKOHCTUTYIIHHOT 3MIHU MEX TEPUTOPIi
a00 JiepKaBHOTO KOPJOHY YKpaiHH, a K ajJbTepHAaTUBHA (JOpMa BUMHEHHS 3JI0UHHY.
[To-yeTBepTe, CcKiIaa 37M0YMHY B IMEpIIiid Ta Apyrid ¢opmi € yClueHUM, a B TPETik —
dbopmanbauM. [lo-m’sTe, moBHA peanizallisi yMUCIy Ha BUMHEHHS 3JI0YMHY B MEpIIii
abo apyriii dhopmMax BHPAKAETHCSA Y BIATOPTHEHHI YaCTHMHHM TEpUTOPIl YKpaiHu abo
npua0aHHI CYBEpEHHUX IpaB Ha YaCTUHY TEpUTOpPii YKpaiHW;, MOBHA peamizallis
YMUCITY Ha BUMHEHHS MyOJIIYHUX 3aKJIMKIB BUPAXKAETHCSA Y BUMHEHHI mux aii. Ilo-
I0CTE€, ME€Ta AHTUKOHCTUTYLINHOI 3MIHM TEpUTOpli abo Jep>KaBHOTO KOPIOHY
VYkpainu € 00OB’SI3KOBOIO O3HAKOIO JIMIIE ISl Mepuioi 1 Apyroi (GopM ydMHEHHS
nporo 3mounHy. I[lockome, Tsxkki Hacmiaku (4. 3 cr. 110 KK) crnipuunHiOlOTHCS B
nepurii Ta apyrii popmax nisiMu cy0’ekTa 3JI04MHY ab0 3a HOT0 y4yacTio, a B TPETiil
dbopmi — iHIKUMHU ocobamu (0e3 ydacti cy0’ekTa myOmiyHuX 3akiukiB). [loBocbMme,
nyOJIYH1 3aKJIMKHA HE MICTATh YCIX O3HAaK MiAOYPIOBAHHS A0 3J0YUHY, Mepea0aueHnX
4. 4 ct. 27 KK.

Jns mpaBunbHOro 3actocyBaHHsS 4. 2 cr. 110 KK Takox BaxiIMBUM €
MpaBUIbHE PO3YMIHHS CYTHICHOI NMPUYMHU BU3HAHHS PO3TISAYBaHOI OOCTaBUHU
OOTSKYIOUOKO BIJMIOBIIANIBHICT. BOHA mosirae B TOMy, IO MPEICTaBHUK BIIAJIH,
yumHsi€e 3a3Ha4eHi B 4. 1 cT. 110 KK naii 3 BukoprcTaHHsIM HaaHO HOMY BIIaJId, YUM
3aMoJiI0€ KOy JOJAaTKOBOMY O€3MocepelHbOMy OO0 €KTy — CYCHUIBHUM
BiJIHOCHHAM y cdepi Ciry)00BOi MisIIBHOCTI TIpeAcTaBHUKIB Biaau. Lle o3Haudae, 110
Takui Oe3nocepe/iHiii 00’€KT y I[bOMY CKJIaJll 3JIOYMHY CJij] BUSHATH JOJATKOBUM
000B’SI3KOBUM OO ’€KTOM, a CIOCI0O YYMHEHHS 3JI0YMHY — BUKOPHUCTAHHS BIIad —
JOJIATKOBOIO 0OOB’A3KOBOI0 O3HAKOIO OO0 ’€KTUBHOI CTOPOHU 3JI0YMHY. 3a3HauyeHe
3HAXOJMTh CBOE MIATBEP/KEHHS B HAayKOBIM jiTeparypi. Tak, Ha QyMKy OUIbIIOCTI
BUEHUX, YUYMHEHHS TIOCSTAaHHS Ha TEPUTOPIAIbHY IUIICHICTE 0CO0010, SIKa €
MPEJACTAaBHUKOM BJIQJIM, MA€ MICIIE TIJILKU TOM1, KOJU CIy>k00Ba 0c00a BUKOPHUCTOBYE
Ipy I[OMY BJIAJIHI TOBHOBOXEHHS2 . Y IUIOMYy MIATPUMYIOUM TaKy JIYMKY,
BBA)KAEMO, 110 3aKOHO/1aBu€ (hOPMYITIOBAHHS «BUMHEHHS MPEICTABHUKOM BIIaJIN» HE
€ ONTHUMAJIbHHM Ta MOXE MPU3BECTH 10 MpolieM Yy mpaBo3acTtocyBaHHi. Lle
MOB’SI3aHO 3 TUM, 110 OyKBaJbHE PO3YMIHHS IIi€i KBai(hiKyrH040i 03HAKH HE MICTUTH
YKa3iBKM Ha Te, 0 NPEICTaBHUK BJIaJU TOCITa€ HA TEPUTOPIaIbHY IUIICHICTh
VYkpaiHu BUKOPUCTOBYIOUM CBOIO Biagy. MoKe CKJIAcTHUCA BpPa)KEHHs, 110 O3HAaKa
«BUMHCHHS TPEACTABHUKOM BIQJAM» MaE€ MiClle SK TOMAl, KOJM BHHHA o0co0a
BUKOPHCTOBYBaJIa HaJaHy id Biaxy MPU BYMHEHHI MOCSITAHHS HA TEPUTOPIaTbHY
IUTICHICTh YKpaiHH, TaK 1 TOA1, KOJIM BOHA 1i HE BUKOPUCTOBYBAJA.

OpHak Take TIyMaueHHs OXOIUIIOE W CHUTYyallii, KOJM HIKOJAa IOJATKOBOMY
00’€KTy HE 3aloJII0EThCA, a OTXKE€ — 3HUKAIOTh MIJACTABU JJIS IiABUIIECHHS
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BIAMOBIAaNBHOCTI. Take po3ymMiHHS 1i€i OOCTaBMHU TaKOX YyKa3ye Ha Te, IO
BUYMHEHHSI PO3TJISIIYBAHOTO 3JI0YMHY MPEJCTABHUKOM BJIa/IU € CIELiabHOI0 HOPMOIO
MOJI0 3JIOYHMHIB Yy cdepi cayk00Boi mismpbHOCTI, nepembadeHux ctT. 364 KK
(«3moBkuMBaHHSA BiaAo0 abo cmyxOoBuM crtaHoBumiemM») 1 cT. 365 KK
(«[lepeBumiennss  Bmaaum  ab0  CIy)XKOOBUX  TOBHOB@OXEHb  MPAIliBHUKOM
IIPABOOXOPOHHOTO OpPrany»). ¥ pasi KOHKYpPEHIi [IMX HOPM MHiAJsrae 3aCTOCYBAaHHIO
creriajgbHa HopMa, 3a3HaveHa B 4. 2 ¢1. 110 KK.

Takoxx yBaru moTpeOye MHUTaHHS MPO JIOTIKY BUKIAJACHHS TaKOi OCOOJIMBO
KBaTi(iKyrouoi oOCTaBUHHU, SK 3arubenb Jrojeld a00 HACTaHHS I1HIIMX TKKUX
HachiakiB. O3HaKy «3arubenp Joaei» mictarh 4. 3 cr. 110 ta 4. 2 ct. 1141 KK
VYkpainu, 03HaKy «iHII TsHKK1 HacHiaku» - 4. 3 ¢1. 110, 4. 4 cT. 1102 Ta 9. 2 c1. 1141
KK Vkpainu. Ha Hamry gymMKy, MOKHA IIUJIKOM CIPOTHO3YBATH, IO W 1HIII 3JI0YUHU
MPOTU OCHOB HAIIOHANIbHOT Oe3neku YKpaiHu, HOPMHU MPO SIKI HABENIEHO! BHIIE
O3HaKM He mepeadayaroTh, TaK CaMO MOXYTh MPHU3BECTH 10 3arubeni Jirojaer adbo
HACTaHHS IHIIMX TSOKKAX HachiAkiB. Hampuknan, yHacmiiok AepiaBHOI 3paaud B
nepiog 30potHOrO KOH(IIKTY 3JIOYMHENh TMOBIJOMUTH BOPOTY KOOPJWHATU
pO3TallyBaHHS HAIMX BINCHKOBHX, SIKi 3aTMHYTH Yepe3 MPHUIUIBHUN yaap BOPOKHUX
cii; abo fAli, BYMHEHI 3 METOIO0 HACHJIBHHIIBKOI 3MIHM YHM IIOBaJCHHS
KOHCTHUTYI[IHHOTO JIaAy MPU3BEAYTh A0 CYTHUOK, Y KUX 3aTWHYTh JIIOU; a00 i Jac
BUMHEHHS [IMBEPCIMHOIO aKTy BHHYBAaTHM 3I1MCHUTH BHOYX, YHACHIJAOK SKOIO
3aruHyTh  Joau.  OTxe, BYMHEHHS  MaikKe  KOXHOIO  KPUMIHAIBHOTO
MIPaBOMNOPYILICHHS TPOTHU OCHOB HAIIOHAJIBHOT O€3MeKN YKpaiHu MOKE MPU3BECTHU 10
3a3HAYCHUX BUIIE HACIIJKIB, a MepeadadyeHi BOHU JIMIIE Y TPhOX 3 BOCBMHU CTaTel
I[LOTO PO3JILTY.

3nounnu, nependayeni crartsamu 110 1 110-2 KK, mocsrarore Ha oguH 1 TOM
caMHUi pOJOBHUH 1 BUJIOBHM 00’€KTH, YACTKOBO CIIIBITQJIAIOTh 3a 1HITUMH O3HAKAMH
CKJIQJIIB 3JI0YMHIB, 1 BOJHOYAC MAalTh Yy CBOIX CKJIaJax JesKi BIAMIHHOCTI, SKi €
oueBMAHUMHA. OCHOBHMMH 1 HaWOUIBII BaXJIMBHMH  IIOJIOKCHHSAMH, IO
XapaKTEPHU3YIOTh CIIBBIIHOMICHHS 3JIOYMHIB, TiependadeHux crartsmu 110 1 110-2
KK, 1 MaroTh 3HaueHHs I8 iX KBanmidikauii, € HacTynHi nojoxeHHs. [lo-nepiie, 3a
cT. 110-2 kBamidikyerbcs (piHaHCYBaHHS OyAb-SKHX 1, YAMHEHUX 3 METOIO 3MIHU
MEX TepuTopii abo Jep)KaBHOTO KOPJAOHY YKpaiHM Ha TMOPYUICHHS TMOPSAKY,
ycraHoBieHoro Koncrutyiieto Ykpainu. ToO6To nie Moxe OyTu (iHaHCYyBaHHS i,
YUYUHIOBAHUX OYJ-SIKOI0 KUIBKICTIO CYO’€KTIB 3JI0UMHY HA BUKOHAHHS 3arajibHOTO
IUIaHy BYMHEHHS 3JI04YMHY a00 3a BIACYTHOCTI Takoro. Paszom 13 Tum, nii, 1o
¢biHaHCYIOTbCS, HE € OyIb-KUMH 3 TOrasay (opM YYUMHEHHsS 3J0YHUHY,
nependaueHoro cr. 110 KK. [lopiBHsnpHUN aHami3 3aKOHOJABYMX MPHUIIHCIB,
nepeadavyeHuX UMH CTATTSAMU, JA€ TMIACTaBU JJII BUCHOBKY PO T€, 1m0 B cT. 110-2
KK ycranoBmena KpuMmiHajdbHa BIAMOBINAIBHICTG JIUINE 3a (piHAHCYBAHHS
nependauenux 4. 1 ct. 110 KK giit, yunHioBanux y mepinid ta Apyriii gopmax.
Crarrero 110-2 KK He nepeabaueHa BiMOBIAATBHICT 32 (DiHAHCYBAHHS MyOIIYHUX
3aKJIMKIB 200 PO3MOBCIO/PKEHHSI MaTepialliB 13 3aKJIMKaMU J10 BUMHEHHS TaKUX I SK
caMOCTiItHMX (OpM y4YMHEHHsA LbOro 370uMHy. OTXe, y pa3i (iHaHCYBaHHS [IiH,
nependayenux 4. 1 ct. 110 KK, yuunioBanux y ¢dopmi myOaiyHUX 3aKIMKIB a00
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PO3MOBCIOJIPKEHHS ~ MaTepiaiiB 13  3aKJIMKaMHW, BHUKIIOYAETHCA  MOXKIIMBICTD
koHkypeHuii crateit 110 1 110-2 KK. Ti Buau Takoro ¢iHaHCyBaHHS, SIKI MICTATbH
O3HaKM CHIByYacTi y BYMHEHHI 3lI0uMHy, mnepeabadenoro cr. 110 KK,
KBaJT1(DIKYIOThCS 3a LI€I0 CTATTEIO 3 MOCHJIAHHSAM Ha BiAMOBiAHY yacTuHy cT. 27 KK
(3a HasBHOCTI miacTaB). [lo-apyre, He MOKHA TTOBHICTIO TIOTOIUTUCS 3 TTO3HITIETO, III0
BorroueHHS 10 KK cr. 110-2 He Mae cBOIM HacHigKOM KpHUMiHAI3AIlll CyCHiIHHO
HeOe3MeyHuX MisiHb (Tak OM MOBHUTH, € «IOBTOPHOIO» KpUMiHATi3aimiero) abo 3
MO3UIIi€r0, 1o 37104yuH, nepeadadennii cr. 110-2 KK, € mocoOHUIITBOM 3710YMHAM,
nependoayenuM crartam 109 — 110 KK. Hucnoswmmis u. 1 cr. 1102 KK
chopMysIbOBaHa IIMMPOKO 1 OXOIUIIOE COOOK B TOMY 4YHCIl W (iHAHCYBaHHS
3a3HAYCHMX y HiH 11l 0co0010, sika rnepedyBae B OJJHOCTOPOHHHOMY CyO’€KTUBHOMY
3B’SI3KYy 3 0C00010, i AKOi (piHaHCYIOThCsA. HasBHICTH Takoro 3B’s3Ky BKa3ye Ha
BIJICYTHICTh O3HAaK CIIBy4acTi B 37ouuHIi, nependadeHomy cT. 110 KK, ockinbku
BiAmoBiaHO 10 cT. 26 KK criBydacTio € yMuCHA CHijIbHA Y9acTh JCKIIbKOX CyO’ €KTIB
3JI0YMHY Y BUMHEHHI YMHUCHOIO 3JIOYMHY, 13 YOrO0 BUILIMBAE OOOB’SI3KOBICThH MJIS
CHIBYYacTl ABOCTOPOHHBOI'O CYO’€KTMBHOIO 3B’s3Ky. OT)Ke, YUMHEHHS 3a3HAUYEHOTO
B u. 1 cr. 110-2 KK ¢inancyBanHa oco0oro, sika nepedyBae B OJHOCTOPOHHBOMY
Cy0’€KTUBHOMY 3B’SI3Ky 3 0C00010, Jii AKO1 (PIHAHCYIOTHCSI, BUKJIIOUAE MOMKIUBICTD
koHKypeHuii crareid 110 1 110-2 KK, a mianarae kBanigikarii aume 3a ct. 110-2 KK.
[To-Tpete, koukypeHis crareit 110 1 110-2 KK € MOXIuBOIO 32 CYKyIMHOCTI TaKuX
yMmoB: 1) ocoba BumHWIa (iHaHCYBaHHS i, nepenbadenux 4. 1 cr. 110 KK,
YUYMHIOBAHUX Yy TepiIiid ado aApyriil ¢popmax («ii, BAMHEH] 3 METOI0...»); 2) ocoba,
mo BYMHWIA (IHAHCYBAaHHS 3a3HAYCHHX i, mepelOyBaia y JABOCTOPOHHHOMY
cy0’€eKTUBHOMY 3B 3Ky 3 0c00010, Jii sikoi BoHa (hiHaHCcyBana; 3) B AisiX ocoOu, 110
BUMHUJIA (QiHAHCYBaHHA 1M, nependadennx 4. 1 cr. 110 KK, € o3naku cmiByyacTi y
BUYMHEHHI OCTAHHBOTO 3JI0OYMHY: a) O3HAKH TOCOOHUKA — (hI3UYHOTO TTOCOOHUIITBA (4.
5 cr. 27 KK) abo 6) o3Haku opranizatopa, sSkuii 3abe3nedyBaB (iHAHCYBaHHS
3JIOYMHHOI JISJIBHOCTI OPraHi3oBaHOol Ipynu abo 370YMHHOI opraHizauii (4. 3 cT. 27
KK). Ocrannboro crocyerbcsi po3’sicienHs [IBCY, Buknanene B m. 6 mocraHoBu
«IIpo mpakTUKy pO3TIAAY CydaMd KpPUMIHAJIBHUX CHpaB MPO 3JIOYMHH, YYHUHEHI
CTIMKUMHU 3J0YMHHUMHU 00 ’eaHaHHAMU» Bia 23 rpynns 2005 p. Ne 13, a cawme:
3MIMCHEHHS 1HIIOro, KpiM (PIHAHCOBOTO, HANPHKJIAA, MATEeplaJbHO-TEXHIYHOTO YH
iH(popmarriiiHoro 3ade3nedeHHs, 3a 3MictoM 4. 3 cT. 27 KK He € migcraBoro ams
BU3HAHHS 0cobu opraHizaropoM] . [Ipu BUHUKHEHHI KOHKYPEHIIli B TaKUX BUIIKAX
MiJIsITae 3aCTOCYBaHHIO CIIeIialibHa HOpMa, repeadadena cr. 110-2 KK.

Takum 9MHOM, y CBOil CYKYITHOCTI BHKJIQJICHI BHUIIE apTYMEHTU J03BOJISIOTH
KOHKPETHU3YBaTH 3a3HAYEHHUH BHILE BHCHOBOK IIOAO 3acTocyBaHHs cT. 110-2 y
Bumajkax ii koHkypeniii 31 ¢T. 110 KK: mijysirae 3acTocyBaHHIO criemiaibHa HOpMa,
nependayena ct. 1102 KK, kpim BunaakiB yduHEHHS i, SKi TPU3BETU J0 THKKUX
HaciAKiB. HasBHICTh y KOHKPETHUX BUITAJIKaX TAKUX TSHKKUX HACIIIKIB 00YMOBITIOE
iHIIe pIMICHHS pO3TsAyBaHOTO THUTaHHs. lle mMoB’s3aHO 3 THM, [0 CYTTEBO
PI3HATHCS MOKAapaHHs 3a Aii, K1 MpU3BEIN A0 TaKMX HachiakiB: 3a 4. 3 cr. 110 KK
HaNOUIbII CYBOPUM OCHOBHHMM IOKAPaHHSAM € JOBIYHE 1M030aBJIEHHAM BOJI, a 3a 4. 4
cT. 110-2 KK — no36asnenns Boii Ha ctpok 10 pokis. [Ipu Takomy criiBBIAHOIIEHHI
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KapaHOCT1 HEMOXKJIMBO BU3HABATH i, SIKI IPU3BEIH JO TSHKKUX HACIIJIKIB 32 4. 4 CT.
110-2 KK cnermianbHOI0O HOPMOIO, TOMY MIO II€ O3Ha4ajao O, M0 3aKOHOAABEllb
MOCUJTIOE BiJIMOBIAANIBHICTD 32 clechyBaHH;I 3a3HaueHux Aii 3a ct. 110-2 , axi He
MPU3BEIN J0 TSDKKUX HACIHIJIKIB 1 TTOM’ SIKITYE, SKIIO MPU3BEIH 10 TaKUX HaCJ'Il,Z[I(lB
110 32 CYTTIO € HEMPABUILHUM PIIICHHSIM.

2. MIPOBJEMM KBAJI®IKALI JEPKABHOI 3PAJIM (CT.111 KK)
TA INTMIATYHCTBA (CT.114 KK)

Po30ixkHOCTI B 00 €KTMBHOMY 3aCTOCYBaHHI 3aKOHOJABYMX HOpPM Ta
MpaBWIbHIN KBamidikaili TiSH, BUHHMKAOTh Ipu aHamizi c¢r. 111 KpuminameHoro
konekcy Ykpainu (mami — KK Vkpainu), a came nepxaBHa 3pana y ¢opwmi
HINUTYHCTBA, Ta nuryHcTBa 3a cT. 114 KK Ykpainu.

3rigno 31 cr. 111 KK VYkpainu, nepxaBHa 3paga — TiSHHS, YMHUCHO BUMHEHE
rPOMAJITHUHOM YKpaiHM Ha IIKOAY CYBEPEHITETOBI, TEPUTOPIAIbHIN IUIICHOCTI Ta
HEJOTOPKAHHOCTI, 00OPOHO3JaTHOCTI, JAEp:KaBHIMA, €EKOHOMIUHIN 4K 1HQOpMaLIiHIMI
Oesmenl YkpaiHu: mepexi Ha Olk Bopora B yMOBaX BOEHHOTO CTaHy a0o0 B Hepioj
30poiiHOTO KOH(JIKTY, IIMUTYHCTBO, HAJaHHS 1HO3EMHINA JepXkaBi, 1HO3EMHII
opraHizaiii abo iX MpeJcTaBHUKAM JIOMIOMOT'H B MPOBEACHHI MiJPUBHOI JiSJIBHOCT1
npotu Ykpainu. llInurynctso (ct. 114 KK VYkpainu), y cBoro uepry, e nepegada
ab0 30upaHHs 3 METOIO Tepe/ayl 1HO3eMHIH JeprKaBi, IHO3EeMHIN opraHizailii abo ix
MpeJCTaBHUKAM BIJJOMOCTEH, IO CTAHOBISATH JIEPKaBHY TAEMHMINIO, SKIIO 11 JIii
BUMHEHI 1HO3eMIIeM a00 0c00010 0€3 TPOMaIsTHCTBA.

[Tepm 3a Bce, ¢ 3BEpHYTH yBary Ha 30BHIIIHE BUPAKEHHS IIMX JBOX CKJIAJIIB
3JI0YMHY, TOOTO Ha iX 00 €KTHBHY CTOpOHY. Buuepmuuii nepenik Gopm 00’ €KTUBHOI
CTOPOHH JiepkaBHOI 3paau 3a3HaueHud B 4. 1 c¢1. 111 KK Vkpainu, a came:

1) mepexin Ha 61k Bopora B mepioj 30poitHOT0 KOHQIIKTY;

2) HajaHHS 1HO3EMHIN JepXaBi, 1HO3EMHINA opraHizailii ado iX nmpeacTaBHUKam
JIOTIOMOTH B MIPOBEJICHHI MIIPUBHOT AISUIBHOCTI IPOTHU Y KpaiHH;

3) WOUTYHCTBO.

Ilepexin Ha OlK BOpOTa pO3IISAAETHCS y ABOX BUMIpax: (I3MUHHUNA MHEepexi]
(mepexia Ha TEPUTOPIKO BOPOXKOI JEp>KaBU) Ta 1HTENEKTyaJIbHUIN mepexis (HagaHHs
JIOTIOMOTH BOPO3Kiil iepxkaBi a0o ii mpejcTaBHUKaM, Oyy4u Ha TEpUTOPIT YKpaiHu).

Taka dopma nepkaBHOI 3pajyl MOJSATaE B HAIaHHI JOTIOMOTH JIEpKaBi, 3 KOO
VYkpaina mnepeOyBae B yMOBaXx BOEHHOTO cTaHy a0o 30poitHOro KOH(IIIKTY Ta
3HAXOJHUTh CBOE BHSIBICHHS B TIEPEXO0J1 Ha OiK Bopora 4yepes JiHito (POHTY, BCTYITY
710 apMii BOPOKOi JAeprKaBH, ydacTi 3a 11 3aBIaHHIMHU B OOMOBUX IisIX MPOTH Y KpaiHH,
HaJIaHHI JIOITOMOTH areHTaM TaKoi JIepKaBH 1 TOIIO.

VY Takomy pa3zy 000B’SI3KOBOIO O3HAKOIO 00’ €KTHUBHOI CTOPOHU € Yac BUMHEHHS
3JI0YMHY, BIAMOBIHO 10 SKOTO YKpaiHa Mae mepeOyBaTH B ymMoBax 30pOMHOTO
KOH(DJTIKTY.

Jlep>kaBHa 3pajia 3a Takor (OPMOIO BU3HAETHCS 3aKIHYCHOIO 3 MOMEHTY, KOJIH
IrpOMaJsIHUH YKpaiHW BUKOHAaB B IHTEpecax BOpora IMEBHI [ii, 110 3allKOJIWIN
VYkpaini. Ilpu yomy, gakt HamaHHA 3roaud BHKOHATH Takl i € TOTYBAHHSIM IO
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3JI0YMHY 1 Tepeadadyae MOMJIIMBICTh JOOPOBUIBHO BIJIMOBUTHCS BIJT BUYMHEHHS
37I0YUHY.

Hpyroio ¢opmoro 3aiiiCHEHHs Jep>KaBHOI 3paJd € — HaJaHHA 1HO3EMHIN
JieprKaBi/opraHizamii/mpeacTaBHIKaM JOTIOMOTH B MPOBEACHHI MiAPUBHOI AiSITBHOCTI
npotu Ykpainu. Cii 3ayBaKUTH, 110 3a TAKUX 00CTaBUH HE MA€ 3HAYEHHS YU JisUIa
oco0a Ha 3aMOBJICHHS 1HO3EMHOI JIep>KaBH, UM JIisJIa BOHA 3 BIIACHOT 1HIIIaTHBH.

[linpuBHOIO BU3HAETHCS Oynb-iKa ISUIBHICTH, IO TOB’S3aHAa: 31 CHPOOOIO
3MIHM CHCTEMH BHIIUX OpPraHiB JEp:KaBHOI BIaJAM HENETITUMHUM IUISIXOM; 3
BTPYYaHHS Y MIXKHAPOJHY UM BHYTPIIIHIO MOJITUKY; 31 CIIPOOOIO 3MIHU TEPUTOPIT UM
3HIDKEHHSIM O0OPOHO3/IaTHOCTI YKpaiHW; 3 YKHUTTSIM 3aXOJliB IIOJ0 MOCHUJICHHS
€KOHOMIYHOI 3aJICKHOCTI BiJl 1HIIUX JEPKaB TOIIIO.

3aKiHYEeHUM 3a Takoi (JOpMHU 3J0YMH € 3 MOMEHTY BUMHEHHS BIJIOBITHOTO
JUSTHHS, IKMM 0co0a HaJiajla JOTIOMOTY B IIJIPUBHIN JisSJILHOCTI IPOTH Y KpaiHM.

SKmo po3risAaTH IMIMUTYHCTBO SIK TpeTio (GopMy oprasizaiii Aep>KaBHOI
3pajid, TO BOHO sIBJIsie cOOOI0 mepenady abo 30upaHHs 3 METOIO Mepeaadi iHO3eMHil
JiepKaBi, OpraHizailii 4y MpeACTaBHUKAM BIJIOMOCTEH, 1110 CTAHOBJISITH JEp>KaBHY
TAEMHHUITIO.

HeoOximHo  3BepHyTH  yBary, IO  IIIIATYHCTBO, SK€  BYMHCHE
1HO3eMIIeM/0c00010 Oe3 rpomaasHcTBa nependauene cr. 114 KK Ykpainu.

B cBowo yepry, HINUTYHCTBO, aHAII3YIOUH MOro O0’€KTUBHY CTOPOHY, MOXE
BUSIBJISITUCS Y IBOX (pOpMax:

1) mepenayva iHO3EMHIH JeprkaBi, IHO3EMHIN opraHizallii abo iX MmpeAcTaBHUKAM
B1JIOMOCTEM, 1[0 CTAHOBIISATH JEP>KaBHY TAEMHHUIIIO;

2) 30upaHHs 3 METOIO Mepeaydl 1HO3eMHIN JepkaBi, IHO3eMHINA opraHizaiiii abo
iX TIpe/ICTaBHUKAM BiJIOMOCTEH, 110 CTAHOBIISATh JEP’KaBHY TAEMHHUIIIO.

[Tepma popma mmuryHcTBa Mae MicIie TOJi, KO 0co0a BOJIOAIE 3a3HaAYCHUMH
BIJIOMOCTSIMH 1 ITOBIIOMJISIE X UM TO 1HO3EMHIN JeprKaBi, 4 TO i mpeACTaBHUKY. JIJIs
BIIMOBIJAIBHOCTI HE Ma€ 3Ha4yeHHs crocid mnepepadi (yCHO, MHChMOBO,
0e3nocepeHbo 1 T.11.) Ta BUIJISLA TiepeaaHoi iHgopMmailii (repiioakepena, OpuriHaiu,
KOITii, BIZIOMOCTI PO HUX Ta 1H.).

30upaHHs BIAOMOCTEH, [0 CTAHOBJIATH JAE€PKABHY TAEMHULIO — (AKT 3000y TTs
1H(pOopMaIlli TaKOro BULTY.

Ile M™Moke BUSBIATHCS y BHUKPAJICHHI, OCOOMCTOMY CHOCTEPEKEHHI,
doTorpadyBaHHi, MiACTYXOBYBaHHI TEJIEPOHHUX PO3MOB  BIIOMOCTEH, IO
CTaHOBJISTH JIEPKaBHY TAEMHHIIIO.

3a cr. 111 KK Vkpainu nepxaBHa 3pajga y (Hopmi MIMUTYHCTBA BBAKAETHCS
3aKIHYEHOIO 3 MOMEHTY BUMHEHHs BiAMOBIIHOTO HisHHS. A 3a cT. 114 KK Ykpainu
JeTani3ye KOHKPETHI (JOpMU BUMHEHHS IIMUTYHCTBA, T4, Y CBOIO Yepry, 3 il HOpPM
MIMUTYHCTBO Y (popMmi 30MpaHHS BIIOMOCTEH € BUMHEHMM 3 MOMEHTY 310paHHS B
OyIp-SIKOMy MicIll Xoya O YacTHHU BIAMOBIMHOI iH(poOpMaIii 3a HASIBHOCTI METU
nepeaaTH ii IH03eMHiH JAeprKaBl/opranizalii/mpecTaBHUKaM.

S0 roBopuTH Mpo 00’ €KT 37104nHy, TO 13a cT. 111 KK Vkpainu, 1 3a ct. 114
KK Vkpainu o0’exkTom € nepkaBHa Oe3neka YKpaiHu B iH(poOpMalliiiHii, a Takox
MOJITUYHIN, EKOHOMIYHIM, BOEHHIM 1 HAYKOBO-TEXHOJIOT14HIM cdepax.
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B cBoro uyepry, AOCHTh BaXJIMBUM [ TIPaBWIbHOI KBamidikarlii €
BiIME)XKYBaHHA Cy0 €KTiB KX 3704MHIB. Cy0’€KTOM JIep:KaBHOI 3paju € TPOMAaJSHU
Ykpainu, sikuit gocar 16 pokiB. Cy0’€KTOM MIMUTYHCTBA, B CBOIO YEPTY, € BUKIIOYHO
1HO3eMeIlb a00 ocoba 6e3 rpPOMajTHCTBA, SIKUM BUIIOBHIIIOCS 16 POKIB.

AHani3yioun cy0’€KTHBHY CTOPOHY 3JIOYHHIB, CIiJi TOBOPUTU MPO Te€, IO 1
JepkaBHA 3pafa, 1 IMMHUTYHCTBO XapaKTepU3YIOThCS MPSMUM YMHUCIOM, TOOTO
Cy0’€KTH 3JI0YMHIB YCBIJIOMJIIOIOTH MPOTUIPABHICTh CBOEI MOBEAIHKH Ta 0axaroTh
HACTaHHS HACTIKIB.

Oco06MBy yBard BUKIIMKA€ MUTaHHS YMOB 3BUJILHEHHS BiJ BiJMOBIIAJIBHOCTI,
SIK1 MAarOTh MEeBH1 BIIMIHHOCTI y IIMX JIBOX CKJIaJIaX 3JI0YUHY.

B 4. 2 ct. 111 KK Vkpainu BU3HaUeHO CreliaIbHY MiACTaBY 3BIILHEHHS Bij
KPUMIHAJBHOI BIAMOBIIAIBHOCTI, SIKa MOJIMBE JIMIIE TIPU HASBHOCTI TPhOX YMOB B
CYKYITHOCTI:

1) cy0’€eKkTOM 37I0UYHMHY € TaKHi TPOMAJASTHUH Y KpaiHu, SKUI BCTYIHUB Y 3B’ SI30K
3 1HO3EMHOIO JIep>KaBOIO/OPraHi3alli€lo/MPe/ICTABHUKAMU Ta OTPUMAaB BIJl HHUX
3JIOYMHHE 3aBaHHS;

2) TpoOMaasSHUH HE BYMHUB JKOJHUX [ Ha BHKOHAHHSI OTPUMAHOTO
3JIOYMHHOTO 3aBIaHHS;

3) rpoMaasHUH JAOOPOBUIBHO 3asgBUB OpraHaMm BiaJud YKpaiHW IpO 3B'SI30K 3
1HO3EMHOIO0 JIeP>KaBOI/OpraHi3alliero/peCTaBHUKAMHU Ta MPO 3JI0YMHHE 3aB/IaHHS.

B cBoto uepry, 4. 2 cr. 114 KK Vkpainu, nepenbavyarouu crieiiajabHy MifCTaBy
3BUILHEHHS BiJl BIJMOBIJATBHOCTI, BCTAHOBIIIOE TAKOXK TPU YMOBH, 3 SIKMX JIUIIE B
MOBHICTIO 3aJIEKATh BiJl BOJI1 Cy0’€KTa 3TOUHHY:

1) ocoba mpunuHMIA PO3MOYATY IIMUTYHCHKY JISTbHICT;

2) ocob6a moOpOBIIHLHO MOBIIOMUJIA PO CBOE JISTHHSI OPTaHaM BIIau Y KpaiHu;

3) BHACHIOK BHKOHAHHS JIBOX BHWIIE BKAa3aHUX YMOB Ta BXUTUX 3aXOJIB
OprasiB Biaau YKpaiHu OyJo BiIBEPHEHO IIKOMY.

V3aranpHOIOUM 1HQOpMALiIO, IO TIPYHTYETbCS HA HOPMax YUHHOTO
KPUMIHAJBLHOTO 3aKOHOJIAaBCTBA CJiJi 3pOOUTH BHUCHOBOK, IO IIMUTYHCTBO Bij
nepkaBHOI 3paau y (opmi mmuryHcTtBa, sk nependadeHi KK Vkpainu 35mouuH,
BIJIPI3HSIOTHCA 32 Cy0’€KTOM 3JI0YMHY Ta YMOBAaMH 3BIJIbHEHHS BiJl BIJIIOBIIAIBHOCTI.

3. MPOBJEMH KBAJIIDIKALIL KPUMIHAJIbBHUX
MPABONOPYIIEHD, MEPEJIBAYEHUX CTATTSMMU 111-1 TA 114-2 KK
YKPAITHHA

03.03.2022 p. KpuminanpHuii KOJeKC YKpaiHu J0moBHEHO ctarTero 111-1
«KonabopamiifHa AiSUIBHICTE» Ta 3alpOBAKEHO KPUMIHAIBHY BIJIINOBIIAJIBHICTh
3a KojaOopailiiiHi i, 10 BYMHSIOTHCS BHHHOI OCO0OI0 B yMOBax 31MCHEHOL
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okymnaiii 4u 30poHHOI arpecii — MPOTHIPABHOIO 3aCTOCYBaHHsS 30pONHOI  CHIIH
OJTHIEI0 NIEP>KaBOIO0 TPOTH CYBEPEHITETY, TEPUTOPIATHLHOI MUJIICHOCTI YU MOJITHIHOT
HE3aJIe)KHOCTI 1HILIOT JIepKaBH.

3okpema, cT. 111-1 «Konabopariifina IisTbHICTHY, BUKINKAE BEIUKY KIJTBKICTh
TUCKYCIMHUX 3amuTaHb. L[ cTarTd mae CKiIaaHy KOHCTPYKINIO — CKIIQTAEThCS 3
BOCBMHU 4YacTuH. [IpudoMy gacTHHM I1i€1 CTATTI PO3MIIIEH] 3a TPAJAIli€l0 CyCHUTHHO
HEOE3MEUYHOT0 JiSHHS: MOYMHAIOUM BiJl KPUMIHAIBHUX MPOCTYIKIB 1 3aBEpPIIyIOUU
0COOJIMBO TSKKUM 3JI0YHHOM.

Yactunau 1-7 c1. 111-1 KK Ykpainu — 11e caMOCTIHHI CKJIaJu KPUMIHAJIBHOTO
MIPaBOIOPYILICHHS, a 4. 8§ — KBaT(hiKOBAaHUN CKIIaI.

Kpim Toro, koxHa 3 4aCTHH CTaTTi, 3 MEPIIOL MO ChOMY, TEX MAIOTh CKIIAJIHY
OyZI0BY, aJ)Ke B HUX Iepea0adeHo Kijabka (OpM KPUMIHAIBHOTO TIPABOTIOPYIIIEHHS.

Komnabopartioniszm (Bix dpanu. collaboration — crmiBmpars, crmiBpoOITHUIITBO)
— YCBIOMJICHE, JOOPOBUIBHE Ta YMHCHE CIHIBPOOITHUIITBO 3 BOPOTOM Y HOro
1HTepecax 1 Ha KOy CBOiM JeprkaBi Ta ii COrO3HHMKaM. TepMiH «KoJabopaiioH13M»
BBaXalOTh OO0 €MHMM, OCKIJIBKM JaHa CTaTTd BMIllye B co0l CiM  CKJIaJiB
KPUMIHAJIBHUX NPaBOMNOPYIIEHb, OAWH — KBali(iKOBAaHWUHU CKIIAJ A0 4.4.5-7 naHoi
CTaTTl Ta MPUMITKY.

[Ipy wpoMy Maike KOXXKHAa 3 YAaCTHMH LI€I CTaTTI MICTUTh JEKUIbKa
aIbTEPHATUBHUX (POPM 00’€KTUBHOI CTOPOHH KPHUMIHAJIBHOIO MPABOMOPYIIECHHS,
10 BUKJIMKA€ TEBHI JUCKYCli Cy0’ €KTIB MpPaBO3aCTOCYBAHHS MijJ 4Yac MPAKTUYHOI
ISUTBHOCTI.

[Ipu mpoBemeHHI BiAMEXKYBaHHS KOJaOOpaIiitHOT AISJIBHOCTI BiJ CyMIKHHUX
KPUMIHAJIbHUX TPABOMOPYIIEHbh 32 OCHOBY BI3bMEMO HAasSBHUN MIAXiJI CTOCOBHO
O3HAK CKJIAJIB 3JIOYMHIB, SIKI MIUISITalOTh CIIBBIJHOIICHHIO Ta BPAXOBYIOThHCS MPHU
KBamiikaiii 3JI0YMHIB, a TaKOXX TPHU BIJIMEXKYBaHHI CYMDKHHUX 3JI0YMHIB MIX
co0oro. Taki o3HaKM MOKHA BH3HAYUTH SK: a) BiAMIHHI (Y IIbOMY pa3l MOJAETHCS
dbopmyna: a # 0); 0) 3aranpHi a00 «cHuIbHI» (MogaeTbes dopmyna: a = 0)[37]. 3
YpaxyBaHHSIM  BHIIECHABEICHOTO IIPOTIOHYEMO «anropuT™M»  KBadidikarii
KPUMIHAJIBHUX TpaBoONopylieHsb, nepegdoavenux cr. 111-1 KK, Ta ix BiaMexyBaHHS
(po3mexyBaHHs) BiJl (1) CyMIXHHUX 3JI0YMHIB: O3HAKH 00’€KTa, 00’ €KTUBHOT CTOPOHH,
cy0’ekTa Ta Cy0’ €KTUBHOI CTOPOHH.

[leBH1 TpyaHOINl BHHHUKAIOTh MiJ 4Yac pPO3MEXKYBaHHS  Ta KBamidikaiii
KpUMIHAJILHUX TpaBoropymieHsb, mnependadennx 4.l cr. 111-1 KK Ta cr. 436-2
KK  Vkpainu. 3aranpbHUMH  KpPUTEpIIMH  PO3MEXKYBaHHS JaHUX  CKIIAJiB
KPUMIHAJIbHUX TIPABOMOPYIIEHb € O3HAKUA TAKUX €JIEMEHTIB, K 00’€KT, 00’ €KTUBHA
CTOpOHA Ta CyO’€KT. besnocepennim 00’ €KTOM KPUMIHAJIBHOTO
npaBonopymieHHs, nepeadoadenoro 4.1 cr. 111-1 KK VYkpainu, € HarioHaibHa
oesreka Ykpainm y cdepi nmepxkaBHOi Oe3neku, iHGOpMAIliiiHINA, EKOHOMIYHIMH,
HAyKOBO-TEXHOJIOTIYHIM 1 BoeHHIH cdepax. besmocepennim 00’€KTOM
KPUMIHAJIbHUX TMPaBONOpPYIIEHb, nepeadadenux ct. 436-2 KK, € nmpaBa ta rapasrii,
nepeadayeHi MIKHApOJHUM T'yMaHITapHUM MPaBOM JUIsl 3aXUCTY KHUTTS, 30POB S,
(GI13MYHOI HEJAOTOPKAHOCTI Ta CTATeBOi CBOOOIM OCOOM B yMoBax 30pOMHOIO
KOH(DJIIKTY.
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[ToniGHicTh B 03HAaKax 00 €KTUBHUX CTOPIH KPUMIHAJIBHHUX IMPABOMOPYIICHB,
nependauenux 4. 1 cr. 111-1 KK ta 9.u.1-2 ct. 436-2 KK, momsirae y 3amepedeHHi
3MIMCHEHHST 30poiHoi arpecii pd mporn Ykpaiaum. O3Haka myOmigyHOCTI A
3aKJIMKIB 200 3amepedyeHb € 000B’SI3KOBOIO O3HAKOIO JisiHb, MependadeHux 4.1 cT.
111-1 KK VYkpainu, Ta BuzHadena B 1. 1 [Ipumitku 10 gaHoi craTTi. AHami3 03HaK
00’€KTUBHOI CTOPOHU CKJIQ/JIB KPUMIHAJILHOTO TMPABOMOPYLICHHS, MepeadadeHoro
ct. 436-2 KK, cBigunTth, 10 03HaKa MyOIIYHOCTI KOHKPETH30BaHa JHIIE Yy 4. 3
JIaHOi CTaTTl, OCKUIbKM nepeadayae 1ii, 3a3HaueHi y 4. 1 Ta 2,3 BUKOPHCTAHHSAM
3aco0iB  MacoBoi iHdopmartii. [lopsn 13 THM HE BUKIIOYAETHCS BYMHEHHS i,
BIIMOBIAANBHICTD 3a K1 TepeadadeHa y 4.4.1-3 (KpiM 3 BUKOPHUCTAHHSIM 3acO01B
MacoBoi 1H(opMarlii) mi€i cTaTTi K MyOJiIYHO, TaK 1 HE MyONiuHO. 3a 3arajlbHUMHU
npaBWwiaMH KBamidikallii, SKIIO KpUMIHAJbHE IPABOMOPYIICHHS TepeadadcHe
onHO4acHO KinbkoMma ctaTTsiMu KK Vkpainu, To misiHHS KBamidiKyeTbCs 3a TIEIO 3
HUX, SIKa MICTUTh HAWOUIbIY KUIBKICTH JTOJAATKOBUX O3HAK CKJIaJy BUYMHEHOTO
KPUMIHAJIGHOTO  TIPAaBOMOPYIICHHSA. TOMy 3aKiIWKH, METOIO SKUX €
BUIIPAB/IOBYBAaHHSA, BH3HAaHHSA [PAaBOMIPHOIO, 3amlepedeHHs 30poiHoi arpecii pgd
npotu Ykpainu, posnoudaroi y 2014 pori, Ta siKi 3BEpHEHI JO KOHKPETHOI OCOOH,
NJUISITaloTh  KBaji(ikamii 3a  O3HAKaMM  KPUMIHAJIBHOTO  MPABONOPYIICHHS,
nepenbayeHoro 4.4.1-3 cr. 436-2 KK Vkpainu. [ii y Buriasgl myOmiqHOro
3amepedyeHHs 30poMHOI  arpecii TpoTH  YKpaiHM  OXOIUTIOIOTHCS — CKJIaJlaMU
KPUMIHAJIbHUX TpaBoOMoOpyileHb, nepeadavenux 4.1 crt. 111-1 Ta v.u. 1-3 cr. 436-
2 KK. 3a3naueHni aii motpebyroth kBamidikamii 3a 4.4.1-3 cr. 436-2 KK, ockinibku
s crarts (oxorumoe 30poifHy arpecito came pd mnpotu Ykpainu, mo Oyrna
posnouara y 2014 pori) y mopiBasiHHI 3 4.l ct. 111-1 KK VYkpainu (myOmiune
3afmepeyeHHsT TPOMAJASHUHOM YKpaiHu 31ACHEHHS 30poitHOi arpecii OyIb-aKoi
JIep’KaBy MPOTH YKpaiHu) € CIEiaIbHOI0 HOPMOIO.

[TommpenHss MarepiaiiB, y SIKUX MICTHTBCS 3amepedeHHs 30poitHoi arpecii
pd mnporu Vkpainm, posmouaroi y 2014 pomi (4.2 cr. 436-2 KK), moxe
3MIMCHIOBATUCA ~ HUIIXOM  MIJAKWJAHHS ~ JIMCTIBOK JO TMOIITOBUX CKPUHBOK,
PO3KJICIOBAaHHS 1X HA JOMIKAX JJIs OTOJIONMIEHb, PO3CHIAHHS JUCTIB TEBHUM TpyIaM
aapecariB  Tomo. Ilpm  1bOMY  BUMHEHHS  BUIIPABIOBYBaHHS, BH3HAHHS
paBOMIPHOIO 30poiiHO1 arpecii pd npotu VYkpainu, posznouaroi y 2014 pori, a
TaKoX riopudikaiis cy0’ekTiB, 5Kl 3A1MCHIOBaIM 30poiiHYy arpecito pd MOpoTH
VYkpainu, po3noydary y 2014 porti (4.1 c1. 436-2 KK), aG0 BUTOTOBJICHHS, TOIITUPEHHS
MarepiaiiB, y SKUX MICTUTBCS BUIIPABIOBYBaHHS, BH3HAHHS MPaBOMIPHUMU
po3nouatux y 2014 porii arpecuBHux aiii pd npotu Ykpaiau (4. 2 cr. 436-2 KK),
MOE/IHAHI 13 BYMHEHHSIM TyOJMIYHUX: 3alepeueHb BCTAHOBJIECHHS Ta yTBEPKEHHS
TAMYACOBOI OKyTMaIlii YaCTUHU TepUTOpli YKpaiHu, 3aKJIHKIB 10 MiITPUMKH PIllIeHb
Ta/abo il JepkaBH-arpecopa, 30podHUX  QopMyBaHb  Ta/ab0 OKymHariiHOl
aJMIHICTpaIlil Jep)KaBU-arpecopa; 3aKJIHKIB J0 CIBIPAIll 3 JAEPKABOIO-arpecopom,
30poiiHuMu  opMyBaHHSIMHU Ta (a00) OKyNaliiiHOK aJAMIHICTpalli€l0 JAepiKaBH-
arpecopa — cmija  KBalmi(ikyBaTH 3a MpaBWIAMHU CYKYHHOCTI KpHUMIHAJIbHHX
MPaBOIOPYILIEHb, TOOTO 3a BIAMOBIAHUMU YacTUHaMu cT. 436-2 ta 4.1 ct. 111-1 KK
Ykpainu.
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Takum 4YMHOM, aHaji3 3aKOHOAABYO BU3HAYEHUX JAMCIO3MIIN Ja€ MiACTaBy
BU3HAYHTH I1I€ OJTHY PO3MEKYBAIbHY O3HAKY JAaHWUX CKJIQIIB: MISTHHS, BU3HAYCHI B
cT., 436 KK BUMHSIOTBCS 10 TOYATKy OTOJIOMICHHS BIMHM, TOA1 SIK JisSTHHS,
Bu3HavyeHi gucnosumiero 4.1 cr. 111 KK, BumHsAIOTRCS y TIepioa 30pOMHOTO
KOHQITIKTY, SIKHI BXKE PO3MOYATO.

[IpaBomopymenns,  mnepeabayene 4. 3 cr. 111-1 KK, nHeoOxigHO
BigMexkoByBaTH Bij mnpomnaranau BiHE (cT. 436 KK). OcHoBHMMH O3HaKamu
BIIME)XXYBaHHS JaHUX CKJIAJiB KpUMIHAIBHHUX MPABOMOPYUIEHh € O3HAKHU 00 €KTa,
00’€KTUBHOI CTOPOHH, CY0’€KTUBHOI CTOPOHH Ta cy0’ekTa. besrocepeani 00’ekTH
JaHUX CKJIaiB KPUMIHAJIBHUX IPaBONOPYIICHb po3risaanucs Buie. [1oaiOHICTh
B O3HaKax OO ’€KTUBHHUX CTOpPIH CKJaAiB KPUMIHAJIBHUX MPaBOMNOPYILIECHbD,
nependoadenux 4. 3 ct. 111-1 KK ta cr. 436 KK, nonsrae y mnpomnaranmi. OjHak
npomaranga BiitHU (cT. 436 KK) nonsirae B myOniyHUX 3akiuMKax J0 arpecuBHOI
BilfHM a00 /10 PO3B’s3aHHS BOEHHOTO KOHQIIKTY, a TaKO0X BHUTOTOBJICHHS
MarepialiB 13 3aKJIMKaMH O BYMHEHHS TakKux iH, a KpUMIHAJIbHE
npaBonopyuieHHs, nepenoavede 4. 3 cr. 111-1 KK, — nponaranga B 3akiagax
OCBITM HE3aJEeXHO BII TUMIB Ta (opM BiacHOCTI. (OOOB’S3KOBOI O3HAKOIO
00’€KTUBHOI CTOPOHU CKJIaAy KPUMIHAJIBLHOTO MPABOMOPYIIEHHS, MepeadadyeHoro .
3 cr. 111-1 KK, Ha BiAMiHY BiA CKJaay KPUMIHAJIBHOTO MPABOMOPYIIEHHS,
nependauenoro cr. 436 KK, € wmicue BuMHeHHS — 3akiajg ocBiTH. Cy0’€KTHMBHA
CTOpOHa CKJaJy KPUMIHAJIBHOTO MPaBOMOPYIICHHS, nepeadadyenoro 4. 3 ct. 111-1
KK, xapakTepu3yerbcsi 000B’I3KOBOIO O3HAKOIO — METOI0, SIKa IMOJISTaE y CIpPUSHHI
3MIIMCHEHHIO 30pOMHOI arpecii MNpoTH YKpaiHW, BCTAHOBJIEHHI Ta YTBEPJKEHHI
TUMYACOBOI OKYTIallli YaCTUHU TEpUTOPii YKpaiHu, YHUKHEHH] BIIMOBIJAIBHOCTI 32
3MIMCHEHHS JIeP>KaBOIO-arpecopoM 30poiHOi arpecii mpoTu YKpaiHu.

[Ilogo cy0’€KTUBHOI CTOPOHU CKJIaly KPUMIHAJIBHOTO  IPaBOIMOPYIICHHS,
nependayeHoro cT. 436 KK, To ass myOniyHUX 3aKJIMKIB IO arpeCUBHO1 BiliHH a00 10
PO3B'sI3yBaHHSI BOEHHOTO KOH(JIIKTY MeTa He € OO0OB’SI3KOBOIO O3HAKOK  JJAHOTO
CKJaJy KpHUMIHAJIBHOTO MPABOMOPYIUEHHS, a [Js BUTOTOBIICHHS MaTepialiB i3
3aKJIMKaMHd JI0 BYMHEHHS TaKuX [ MeTa € OOOB’SI3KOBOIO O3HAaKOK —
PO3IMOBCIOIXKEHHS 3aKJIUKIB 200 PO3MOBCIOKEHHS TAKUX MaTepiaiiBb.

Cy0’eKTOM KpUMIHAJILHOTO MPABOMOpPYILIEHHS, nepeadayenoro 4. 3 cr. 111-1
KK, moxe OyTHu juuie rpoMaisHUH YKpaiHH, a cy0’€KTOM 3JI0UHMHY, Mepe10aueHoro
cT. 436 KK, — He nuie rpoMaasHUH YKpaiHu, a il iHO3eMellb, OimaTpu, anaTpu,
ODKEHeIIb.

[Ipu criBBiIHOIICHH] CKJIaIB KPUMIHAJIBLHUX MPABOMOPYIICHB, MePeI0adeHIX
4y, 2 Ta 4. 5 ct. 111-1 KK, cnig BpaxoByBaTH 03HaKM 00’ €KTUBHOI CTOPOHH ITUX
MpaBOMOPYIICHb. 30KpeMa, mpu KBamidikamii mii ocobu 3a 4. 5 cr. 111-1 KK
HEOOXITHO BpPaxOBYBaTH O3HAKY JIOOPOBUTBHOCTI $K IIOJA0 3aWHATTS MOCAJH,
MOB’SI3aHOI 3 BHUKOHAHHSAM OPraHi3aliifHO-PO3MOPAIYMX Ta aJqMiHICTPATUBHO-
rocrofapcbkux (GyHKLIA (KEpiBHOI), TaKk 1 100 OOpaHHS 10 TaKWX OpraHiB.
Toni sik 3a 4. 2 cT. 111-1 KK 03Haky 100pOBIIBHOCTI CTil 3aCTOCOBYBATH JIUIIIE 0
3aMHATTS MOCaaU, HE TMOB’SI3aHOI 3 BUKOHAHHSAM OpraHi3aliiHO-po3nopsadux abo
aJIMIHICTPAaTUBHO-TOCIIOJAPCHKUX (PYHKIIIN (HEKEPIBHOI).
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Kpim Toro, y ckiagax KpUMiHaJIbHUX MPaBOMOPYILIEHb, IEpeadadeHux 4. 2 Ta
g. 5 cr. 111-1 KK, BaxknuBum ans kBanmiikaiii € micie Horo BUMHEHHS — Ha
TUMYAacOBO OKyMOBaHii Teputopli VYkpaiHu. IcHye Takoxk HEOOXIAHICTb
BIIME)XYBaHHSA CKJIaAy KPUMIHAJIBHOTO MPaBOMOPYIIEHHS, MepeadayeHoro 4. 6 cr.
111-1 KK, Bix ckiagy KpUMIHAJIBHOTO MPABOIMOPYIIEHHS, ependayeHoro 4. 1 cT.
111 KK, 3a o3nakamu 00’€KTHBHOI cTOpoHU Ta cy0’ekta. [ii ocobu y dopmi
oprasizaiii Ta TMpPOBEIEHHS 3aXO/iB TMOJITHUYHOTO XapakTepy Ta 3A1HCHEHHS
iHdopMarIliiiHoi  JiSTBHOCTI, 3a  BIACYTHOCTI O3HAK JEp)KaBHOI 3pajad, CIij
kBaiidikyBatu 3a 4. 6 c1. 111-1 KK. BuznaueHns 3axo/liB MOJTITUYHOTO XapakTepy
4acCTKOBO MICTUThCA B 1. 2 Ilpumitku o cr. 111-1 — e 3’i3au, 300pU, MITHHTH,
MOXOJIU, JAeMOHCTpaIlli, KoHdepeHii, kKpyriai cronu. OOOB’SI3KOBOIO 03HAKOIO ITHX
CKJIaJIIB KpUMIHAJIBHUX TIPABOMOPYIIEHD € 31HCHEHHS BKa3aHUX 3aXOJ1B Y CITIBIIpalll
3 JiepKaBOIO-arpecopoM Ta/ado ii okynaiiiHo aaMiHicTpaiiero. KpiM toro, cy6’ ekt
KPUMIHAJIBHOTO  TpaBONOpYIIeHHs, mepeabayenoro 4.6 cr. 111-1 KK
(rpomansiHUH YKpaiHW, 1HO3E€MEllb, amnaTpuja, OimaTpuj, ODKEHELb), € 3HA4YHO
HIMPIIUM, aHIK Cy0’ €KT KPUMIHAJIBHOIO IPABOMOPYIIEHHS, IependadeHoro 4.1 cr.
111-1 KK VYkpainu (mmie rpomaasHud Ykpainu).llpu criBBIAHOIIEHHI CKJIaaiB
KPUMIHAJIBHUX NpaBONOpYIIEHb, nepeadadeHux 4. 5 ta 4. 7 cr. 111-1 KK cruix
BpaxoByBaTH HacaMmImepel 3MICT Takoi O3HaKd OO0 €KTHBHOI CTOPOHH, SIK
TO0OpOBUIBHICTG, @ TAKOX BIAMIHHOCTI y KaTeropisx Mocaju, siKy 3aiiMae ocoba. B
000X CKJIaJax KpUMIHAJIbHUX MPABONOPYIIEHb 3aKOHOJABELb BCTAaHOBIIIOE O3HAKY
JNOOPOBUIBHOCTI MIOAO 3aMHATTS TPOMAASHUHOM YKpaiHu nmocagu. OgHak y ckiajl
nepeadayeHomy 4. 5 cr. 111-1 KK, o3Haka 10OpOBUIFHOCTI 1I€ 3aCTOCOBYETHCS J0
NI y BHUTJISAII OOpaHHS 10 HE3aKOHHHUX OpPTaHiB BIIaJId, CTBOPEHHX HA THMYACOBO
OKYTIOBaHIM TepUTOpii, y TOMY YHCIlI B OKyMHAIliWHIA ajMiHICTpaIlii Jep>KaBu-
arpecopa, a B 4. 7 c¢t. 111-1 KK — o ai#t y Burisai yyacti rpoMaasiHuHa YKpaiHu B
HE3aKOHHUX 30pOMHUX UM BOEHI30BaHMX (POPMYBAHHSAX, CTBOPEHHX HA TUMYACOBO
OKyINOBaHii TepuTopii, Ta/abo B 30podHUX (QOpMyBaHHSAX JepKaBHU-arpecopa.
Skmo ocoba 3aiiicHIOBana BIAMNOBIAHI Aii HE JMOOPOBIIBHO, a TiJ MPUMYCOM
(Oaiimyxe AKUM), CKJIaJd KPUMIHAJIBHUX MPaBONOPYUIEHb BIACYTHI. BaxiuBum
KpUTEpIEM BIAMEXKYBaHHS JaHUX CKJIAJIB KPUMIHAJIBHUX TMPABOMOPYLIEHb €
KaTeropisi mocaju, siKy 3aiiMae oco0a: B 4. 5 — y HE3aKOHHUX OpraHax BJlaJu, B 4. 7 —
B HE3aKOHHHX CYAOBHUX a00 MPaBOOXOPOHHMX opraHax. [Ipy mpomMy 3alHATTS mMOcas,
1m0 He TnepeadayaroTh  OpraHi3aliifHO-pO3MOpsSAYMX  ad0 aaMiHICTPATUBHO-
rocrofapchkux (PyHKIIIH, HAIEKUTh KBamidikyBatn 3a 4. 2 ct. 111-1 KK.

Takum YMHOM, KpPUTEPISIMH  PO3MEXKYBaHHS  CKJIAIB  KPUMIHAIBHUX
npaBonopyiieHb, nependauennx cr. 111-1 KK VYkpainu, wmix coboro Ta 3
IHIMUMU ~ CYMDKHUMHU KPUMIHAJIBHUMHU  MPABOMOPYIICHHSAMHU  CJiJl BH3HABATU
O3HAaKW iX CKJaJiB, IIOB’si3aHl 3 00’ €KTOM, JISSHHSM, MICIIEM BYWHEHHS JISHHS,
00CTaHOBKOIO BUMHEHHS KPUMIHAJIBHUX MPABOMOPYIIICHb, @ TAKOXK 13 CYy0’€KTOM Ta
Cy0’€KTHBHOIO CTOPOHOIO. Y TEpIly Yepry TaKe pPO3MEKyBaHHs 3IiHCHIOETHCS 3a
KpUTEpISIMU, TIOB’SI3aHMMM 33 O3HAKaMH OO0 €KTHBHOI CTOPOHM Ta CyO’€KkTa
CKJIAJIB 3a3HAYEHUX KPHUMIHAJIBHUX MPaBONOPYIIECHb (L1 KpUTEpli MOXHA BBaXKaTH
00OB’SI3KOBUMU (OCHOBHUMH) JUIsl PO3MEXYBaHHsS, ©O€3 BHUKOPUCTAHHS  SIKHX
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PO3MEXKYBaHHS HEMOXJIUBE). 3a JOMOMOTOI IIMX KPHUTEPIiB pPO3MEKOBYIOTHCS
KpUMiHAJNbHI TpaBonopyiieHHs, nepeadadeni: 4. 1 cr. 111-1 KK ta cr.cT. 436, 436-2
KK;cr. 111-1 KK tacrt. 111 KK; a. 5cr. 111-1 KK; 9. 3 cr. 111-1 KK Ta c1. 436 KK.

Heo0oB’s13k0BUMH  (IOAATKOBUMH) KPUTEPIIMU PO3MEXKYBaHHS € O3HAKU
00’eKTa, TPEeaMEeTy KPUMIHAIBHUX MPABOMOPYIIEHb Ta Cy0’€KTUBHOI CTOPOHH. 3a
JIOTIOMOTOI0  LIUX  HEOOOB’SI3KOBHX  KPUTEPIIB  PO3MEKOBYIOTHCA  3JIOYMHH,
nepemdaueni: 4. 1 ct. 111-1 KK Ta cr.cT. 436, 436-2 KK; 9. 6 ct. 111-1 KK ta ct. 114
KK;49.1ct. 111-1 KKtag. 6 ct. 111-1 KK; 9. 3 cT. 111-1 KK 1a ct. 436 KK.

3akoH Ykpainu Bin 24 Oepesnst 2022 p. Ne 2160-1X «[Ipo BHeceHHs 3MiH 10
KpuminanbHoro ta KpuMmiHagbHOTO MpOIECYadbHOTO KOJEKCIB YKpaiHM 11070
3a0€3MeUeHHs] TMPOTUJIII HECAHKI[IOHOBAHOMY TIOIIMPEeHHIO 1HGoOpMaIi Mpo
HaIpaBJICHHS, TepeMillleHHs 30poi, 030poeHHsT Ta OOMOBHMX MpHUIIAciB B YKpaiHy,
pyX, mepeMimieHHs: abo po3MiiieHHs 30poiHux Cun YKpaiHu 4u 1HIIUX YTBOPEHUX
BIJINOBIJTHO JI0 3aKOHIB YKpaiHW BIACHKOBUX (hOpMyBaHb, BUMHEHOMY B yMOBax
BOEHHOTO a00 HaJ3BUYalHOTO cTaHy» (nmami — 3akoH Big 24 Oepesns 2022 p.),
TOJIOBHUM PE3YJIbTaTOM YOTO CTall0 TOMOBHEHHA KprMiHaibHOTO KOJEKCYy YKpaiHu
(mam — KK) HoBo1O cT. 114-2, siK010 nependavaeTbcsi KpUMIHAJIbHA BiANOBIIAIBHICTD
SKpa3 TaKy 3a 3raJlaHl BUILE CYCNUIbHO HeOe3neuHi aissHHs. A Bxke 1 kBiTHA 2022 p.
3aKkoHOoAaBlEeM Oyino npuitHATo 3akoH Ne 2178-1X, sxum Oyno BHECEHO AESKI 3MiHU
J10 IPUMHATOT THKHEM pPaHIIlIe aHAT130BaHO1 KPUMIHAJILHO-TIPABOBOI HOBEJIU.

Kpuminanbno kapanum 3a ct. 114-2 KK BusHaeThes:

1) BUKIIOYHO  «IOMIMPEHHs»  3rajaHoi  iHdopmamii.  BiamosinHo,
IHKpUMIHYBaHHS 111€i HOPMH BHUKIIOUAETHCA Y pa3i BYMHEHHS 1HIIMX
HECaHKIIIOHOBAHMX JIiH 13 Takoro 1HpopMmarlieto: ii 30upanHs, 30epiraHHs, BIIMIHHIX
BiJI TOIIMPEHHS (POPM BUKOPUCTAHHS TOIIO0. TOMY, BCylieped NeIKUM KOMEHTApsM Ta
noBijomiieHHssM 'y 3MI, 3a cr. 114-2 KK He MOXyTh KapaTHCs, CKaxXiMo,
3MIACHIOBaHI 0€3 METH TMOJAJBIIOTO TOIMMPEHHS HECAHKI[IOHOBaHI (oTo- Ta
BiJIe031iOMKa pyXxy abo po3zrauryBaHHs 3CY, nepemimieHHs 30poi, 60M0BUX MpUNaciB,
30KpeMa 1 HaJlaHMX B SIKOCTI 1HO3€MHOI BIMCHKOBOI JOMOMOTH, TOIO. BoaHodac
HEOOX1IHO MaMm’siTaTh — 3a TMEeBHUX YMOB BIJMOBIIAJIBHICTh 3a 3rajaHi Aii MOXe
HacTaBartu 3a iHMMHA HopMamu KK;

2) Oyab-sike, a He Juuie myOsiyHe, MOIMPEeHHs BIAMOBIAHOI 1H(popMallii, ToOTO
MOB1JIOMJICHHSI Takoi iH(opMallii HeBU3HAUYEHOMY YUCTY 0cCi0 (xoua O OJHIN JIFOAUH1)
HE3aJIeKHO BiJ croco0y Takux i (YCHO, MUCHbMOBO, JPYKOBAaHUM CIOCOOOM, 3a
JIOTIOMOTOI0 KOMIT IOTEPHOI MEpexi, OTOJIOIICHHS B IMyOJIIYHOMY BHUCTYI Ha 300pax,
MITHUHTY, 3acCiflaHHI TOIO, Yy TBOpPi, IO MyOJIYHO NEMOHCTpYyeThesa Torno)[41]. 3
OYKBaJIbHOTO TJIyMA4yeHHSI IIUX TPUIKUCIB BUILIMBAE, 110 BUYMHEHE 3 Oyab-SKOIO
METOI0, HaBITh HEMyOJiyHe mepeaHHs BIAMOBIIHOI 1HPOpMAIIii, CKaKIMO, pOANYaM,
3HAOMUM TOIIO (POPMATILHO BXKE € JOCTATHBOIO IMTiACTaBOIO I KBami(ikallii TaKux
nit cr. 114-2 KK. Ognak 04eBUAHO, 110 B TaKWX BUMAJKAX Y HAroJll MOXKE CTaTH
HOpMa Ipo Mao3HavHicTh (4. 2 cT1. 11 KK);

3) nomupeHHs auuie Tiel iHpopMallii, BAYEPIHUI MEpENiK sIKOT HaBEJICHO Y Y.
1 Ta 4. 2 po3rasiayBaHOI KPUMIHAJIBHO-NIPABOBOI 3a00poHM. A  1ie¢ O3Hayae (4u
BUIPABJIAaHO — MUTaHHA cripHe), mo 3a cr. 114-2 KK He Moxe kBamidikyBatucs
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MOIIMPEHHS JIESKOI 1HINOT CTPAaTEeriyHO BaXJIMBOI 1HdOpMallii, sKe MOXe OyTH
IIKiJUIMBUM 3 BifiCbKOBOi TOYKH 30py. MIeThCs, HAIPHKIAA, IPO MONIMPEHHS
BIJIOMOCTEH Tpo: — MicCIs (JOKaIlito, KOOPAWHATH) BIIy9aHHs pakeT abo apTuiepii
BOpOra, Ha HEMPHUITYCTUMICTh SIKOTO HEOJHOPA30BO BKa3yBaB [eHepanbHUIl mITad
3CY.

4) He nuie, Tak O MOBUTH, «IICPBUHHE», & W «BTOPUHHE» IONTUPECHHS
iHpopmMmarrii. ToOTO, 10 KPUMIHATBHOI BIAMOBITAIBHOCTI MOXKE OYTH MPUTATHYTA HE
auiie ocoda, sika BIaCHOPYY, CKaXiMo, MMPOBOAMIA (POTO-, B1I€O3HOMKY BiATOBITHUX
00’ekTiB (30MpaHHs BIJOMOCTEH), a TOTIM NOIIMpIOBaJa 110 1HGoOpMali, a H
oco0a, sKa, HamnpukiIajd, 3IIMCHWIA pPernocT (MEepenocT) BXKe OIMyO0JIKOBAHOI
iHopmarii y Facebook, Binmoigauii perBit Tomo. Ile >k came cTocyeTbes 1 i
cy0’ekTa, IKUH, HE OYIy4YH KOJHUM YMHOM MPUYETHUM JI0 300py, MOTIM 3/I1MCHUB
«TEpBUHHE» TOMIMPEHHs 310paHoi KUMOCh IHIIUM Ta 1€ HE OMyOIIKOBaHO1
1H(dopmarrii, sika BkazyeTbes y cT. 114-2 KK.

Kpim HaBeneHux BuIlE, MPU OIIHII HASBHOCTI/BIICYTHOCTI MiACTaB JIs
iHKpuMiHyBaHHS cT. 114-2 KK HeoamiHHO ciij 3BakaTh 1 Ha mepeadadyeHuit
3aKOHOAABCTBOM JAudepeHIIHoBaHUM M1IX1]T BIAHOCHO TOTO, I10: — SIKIIIO MOIITUPEHHS
1H(popMmarlli, Ipo Ky 3ragyerbcsi y 4. 1 aHani30BaHOi KpUMiIHAIBHO-TIPABOBOI HOPMH
(YMOBHO KaXydyd — TMpO 1HO3EMHY BIWCBHKOBY JOMNOMOTrY), JI03BOJISIEThCA (€
CaHKIIIOHOBAHMM) MIicas il pO3MILIEHHS (IMOUIMPEHHS) y  BIAKPUTOMY JAOCTYII
['enepansuuM mtabom 3CY, MOV, TonoBHuM ympaBiiHHsAM po3Biku MOV uu
CBbY abo B odimiiHuxX qxKepenax KpaiH-MapTHEPIB, TO TMOUIUPEHHS iHQopMaIlii,
nepepaxoBanoi y 4. 2 cr. 114-2 KK (ymoBHO kaxkyuu — mpo auciokaiito 3CY Tta
IHITUX BIMCHKOBUX (DOPMYBaHb), JTOMYCKAETHCS MICHS 11 pO3MIIIEHHS Y BIAKPUTOMY
noctymi ['enepanpHuMm mrTabom 3CY, MOY abo 1HIIMMH YIOBHOBaXKCHUMH
JEep’)KaBHUMHU OpraHamu, Mpo siKi (MaloThCsl HA yBa3l 1HIN Jiep>KaBHI OpraHu) HE
3raly€TbCsl y KOHTEKCTI TOMHUpEeHHs iHopMalli 00 1HO3EMHOI BIHCHKOBOI
nonoMoru; — Skmo 3a 4. 1 cr. 114-2 KK kpumiHanbHO KapaHUM BU3HAETHCS Oyib-
AK€ HECAaHKI[IOHOBAaHE TMOIIUPEHHs BIAMOBIAHOI 1HGOpPMaIlli, TO 00O0B’SI3KOBOIO
YMOBOIO I1HKPUMIHYBaHHA 4. 2 € Te, IO PO3MNOBCIOKEHHS 1H(popMalii npo
nepemilieHHs, pyx ado pozramyBaHHs 3CY uM IHIIMX YTBOPEHHUX BIAMOBIIHO 0
3aKOHIB YKpaiHM BiMChKOBUX (OpPMYBaHb [aji0 3MOTY IXHBOI 1JleHTU(iKalli Ha
MICLIEBOCTI.

BMUCHOBKU 3 TEMU:

Takum 4YUHOM, PO3TISHYTI B JIEKI[ll KpUMIHAJIbHI TPABOMOPYIICHHS MPOTH
OCHOB HaIllOHAJIBHOI Oe3mekn YKpaiHu 3a XapaKTepoM isiHb, TUX HACIHIJKIB, SKi
HacTarTh a00 MOXYTh HAacTaTH, 32 MOTMBAMHM 1 METOIO iX BUMHEHHS € HAWOUIBII
CYCIUJIBHO-HEOE3MeyH1 AJi1 Haloi JiepKaBH, MOCSITaloud Ha KOHCTUTYIIWHUN nan
VYKkpainu, Ha 1i CyBEpEHITET, TEpPUTOPIAJTIbHY IUIICHICTh 1 HEIOTOPKAHICTH,
000pOHO3IATHICTh, JEPKaBHY, EKOHOMIUHY 4M 1H(popMalliiiny Oe3neky kpainu. Tax
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SK HallloHanbHa Oe3neka YKpaiHW, SK CTaH 3aXMIIEHOCTI XHUTTEBO BaXIUBUX
iHTepeciB 0coOU, CyCHUIbCTBA Ta JEp)KaBH BiJ BHYTPILIHIX 1 30BHILIHIX 3arpo3 €
HEOOX1THOI0 YMOBOIO JJIsi MPUMHOKECHHS TyXOBHHX 1 MaTeplajJbHUX IiHHOCTEH. B
CHJTy 9OT'O BOHU € HAMOUTBIIT HEOC3NMEYHNUMH MOCATAaHHSAMH Ha CYCITUTbHI BITHOCHHH,
K1 3a0€3MeuyroTh JepKaBHy Oe3rneKy, 000pOHO3AaTHICTh, HE3AJIEKHICTh KpaiHu, ii
KOHCTUTYLIIHHUHN naj. be3 HanexHOi KpUMIHAIBHO-TIPABOBO1 OXOPOHH, KBaidikarii
Ta BU3HAUEHHs MpoOieM mHpu KBamidikaiii [MUX 3JI0YMHIB HEMOXJIHMBE HOpPMAaJbHE
(byHKIIIOHYBaHHS JepKaBH Ta BiIMOBIAHMX 11 IHCTUTYTIB.

METOJIMYHI TIOPA I 11100 MIATOTOBKH 0 IAHOT TEMU

ITim gac nexuii po3rsAalOThCS JiMIIe 0a30Bi, OCHOBOIIOJIOXKHI TEOPETHYHI
MOHATTS Ta MpoOJieMU BU3HAUYEHI Yy TuiaHi jekiii. [Ipu miaroroBi Temu, ciyxadam
CJI1JI BpaXOBYBATH PI3HOOIYHI HAYKOBI MiJIXO/IU JI0 BU3HAYCHHS Ta PO3YMIHHS JESKHUX
MTUTaHb.

30KkpeMa, HEOOXIJHO NPOaHANI3yBaTH OCHOBHI TEOPETHYHI NIAXOIU 10
PO3YMIHHS TOHSTTS «0e3Meka» SK TakKoro, IO aKTUBHO BUKOPHCTOBYETHCS B
JITEpaTYypHUX 1 HOPMATUBHHUX JpKepenax (Oe3neka SK: BIACYTHICTh PU3HMKY, 3arpo3 1
HeOe3MeK; BIIMOBIIHICTh MEBHUM IpaBWiaM YM HapaMeTpaM; CYKYIHICTb 3aXO/IIB;
CTaH 3axXWIIeHOCTi). TakoX pPEeKOMEHAYEThCS 3’sICyBaTH 3HAUYEHHS  CJIOBa
«HAIIOHAJILHUW» Y TEPMIiHI-CJIOBOCIIONYYEHHI «HalllOHAJIbHA Oe3MeKay, BU3HAUYUTU
3MICT i OCHOBH1 O3HAaKH HOPMAaTUBHOI'O MOHSTTS «HalllOHAJIbHA Oe3MeKay.

[Ipy 1BOMYy PpPEKOMEHAYETHCS 3BEPHYTHCSA J0 3akoHy Ykpainu «lIpo
HalloHaNBHY Oe3neky Ykpainm» Bim 21.06.2018 p. Ne 2469-VIII (y uynnHIil penakiii)
METOI0 BU3HAUEHHS TOTO, SIK MOJIOKEHHS LIbOro 3aKOHY BIUIMBAIOTh HA 3’SICYBAHHS
3MICTY «OCHOBM HAaIllOHAJIbHOI Oe3meku Ykpainm» sk oxoponroBaHoi KK Ykpainu
IiHHOCTI (30KpemMa, ctatTi 1 — 3).

Jl7is BAAOTo 3aCBOEHHS 1Ii€1 TEMH, clTyXadaM PEKOMEHIY€EThCS 3BEPHYTUCH HE
auiie 10 6a30Boro (00OB‘SI3KOBOr0) CHMCKY JIITEpaTypu, a ¥ A0 IHIIMX HAYKOBUX
JUKEpedl, sIKI MOXHA 3HalWTH y O10J110Telll YHIBEPCUTETY.

Tax, i yac po3risiLy TEMH, CIijl, TAKOXK, BAKOPUCTOBYBAaTH HAYKOBI Ipalli K
YKpaiHChKMX, Tak 1 3apyODKHUX BueHuX. OHAK, ONpanbOBYBAaTHU JOJATKOBY
JiTepaTypy CiHifl 3 ypaxyBaHHSIM HalllOHAJIbHOI JOKTPUHU, OCOOJUBOCTEM MPaBOBOI
CUCTEMU Y KpaiHU.

TEMA Ne 7. TPOBJIEMM KPUMIHAJIBHOT BUITIMTOBIJAJBHOCTI 3A
KPUMIHAJILHI TIPABONIOPYIIEHHS ITPOTH JKATTS TA 3I0POB’SI
OCOBH
(4 TOIWHN)

TJIAH JIEKIIII:

1. AxtyanbHi mpoOieMH KPUMIHAIBHOI BIJANOBIIAJBHOCTI 3a KpUMIHAJIbHI
MPaBOMNOPYIICHHS POTH KUTTS.
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2. Jleski TMTaHHS KPUMIHAJIBHOI BIJAMOBINAIBHOCTI 3a KpUMIHAJIBHI
IIPABOIOPYIIEHHS MPOTH XUTTA y pimennax €CILIL

3. [Ipobnemu KpUMIHAITbHOT BIJIITOBIIaJTLHOCTI 3a KpUMiHAJIbHI
MIPaBOTIOPYIICHHSI POTH 37I0POB’ST OCOOH.

PEKOMEH/IOBAHA JIITEPATYPA:

5. .B’ronuk M. B. KpuminansHo-TIpaBOBe peryiioBaHHsS B YKpaiHi: peamii Ta
nepcriekTuBr (aHamiTuyHi Matepianu) / M. B. B’ronuk, M. B. Kapuescbkuii, O. JI.
Apnanosa ; ynopan. FO. B. baynin ; Komic. 3 nutanps npas. pegopmu, Poboua rpymna
3 PO3BUTKY KpHUMiH. IipaBa. Xapkis : [Iparo, 2020. 212 c.

6. 'yzena M. B., I'punak 3. M. KpuminaibHO-IIpaBOBa XapaKTepUCTUKA
IOpUJIMYHOTO CKJIaJly YMHUCHOTO BOMBCTBa, nepeadadeHoro 4. 1 c¢r. 115 KK Ykpainu.
Kypnan cxigHoeBponeiicskoro mpasa. 2021. Ne 87. C. 17-23.

7. Jlomara }O. T. Cuctema HOpM PO yMHUCHE BOMBCTBO y KpuMiHaIEHOMY
CYKYIHICTIO  3JIOYMHIB.  AKTyaJdbHI  NOpoOJeMU  BIOCKOHAJICHHS  YHUHHOTO
3aKOHOJABCTBa  YKpaiHu: 30IpHUK  HaykoBHX  mpamps IIpukapnarchkoro
HallloHaIbHOTO yHIBepcutety iM. B. Credanuka. 2022. Bun. LIX. C. 131-144.

8. [lepecama O. M. BigmexxyBaHHsS yMHCHOTO BOWBCTBa BiJ caMOTyOCTBa Ta
HEI[aCHOTO BWMAJKYy: TEOPETUKO-METO0JIOT1uHI miaxoau. [IpaBoBuil wacomwc
Honbacy. 2021. Ne 2. C. 88-95.

9. Trotrorin B.l. HaykoBuii BHecok akagemika B. . Taris y BupimeHHs
npoOriemM KBamidikaiii yMHUCHOTO BOMBCTBA 3a OOTsKytouux oOctaBuH. [IpobGiemu
3akoHHOCTI. 2020. Bun. Cnern. Bum. C. 159-170.

10. IHa6muctuii B.B., Komomienp B. FO. TinecHe ymkokeHHs SK 3JI0YHH
MIPOTHU KUTTS Ta 370POB’S JIIOAMHU 32 KPUMIHAJILHUM TPAaBOM Y Kpainu : MoHOTpadis.
Juinpo : Bunasens bina K.O., 2020. 164 c.

META JEKIII:

v’ HaBuaimbHa: (HOPMyBaHHS 3HAHb TMPO Cy4acHi JAMHAMIYHO-TICPEMiHHI
aKTyaJlbHI TEOPETHYHI Ta MPUKJIAAHI MPOOJIEMU KPUMIHAIBHOI BIAMOBIJAIBHOCTI 32
KpUMIHAJIbHI PABOMIOPYIICHHS TMPOTH KUTTS Ta 3JI0POB’ S 0CO0H,

v\ posBuBarova: (OpMyBaHHS IMMi3HABAILHOT aKTHBHOCTI 300yBaviB OCBITH,
3aJy4eHHs iX y NpOLEC HAyKOBOTO MOUIYKY JUIsl MOJAJbIIOr0 CaMOCTIHHOTO
OCMUCJICHHSI HUMH TEpPCIEKTUB Ta TOJIOBHUX HANpPSAMIB pO3B’S3aHHS 3a3HAYCHHUX
pobieM;

v’ BuxoBHAa: (OPMYyBaHHsS IIEPEKOHAHHSA MPO HEOOXIJHICTH aKTHBHOI
MIPaBOMIPHOI TTOBEIHKH K OCHOBU (DYHKITIOHYBAaHHS MPABOBOI J€pKaBU; IMIHHICHUX
OpIEHTHPIB  BIAMOBIIHO JO 17e€ajiB TyMaHI3My, JEMOKparii, coIiajabHOl
CIIPaBEIJIUBOCTI.

BCTVYII
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Oco06MBICTIO CYYacHOI KpUMIHAJIBHO-TIPABOBOI MOJIITUKKA YKpaiHU € CYTT€EBE
posupenHs y yunHomy KK koiia kpuMiHaJIbHUX MPaBOMOPYIIEHb MPOTH KUTTS Ta
310poB’st ocobu. 3amumuBimm y yuHHOoMy KK kjmacuuHi BUAM KpHUMiHaIbHO-
MIpaBOBUX 3a00pPOH (HOpPMH TIPO BOWMBCTBO, TIJECHI YIIKO/PKCHHS, TOBEJICHHS 0
camMory0cTBa TOIIO), 3aKOHOJABEIb /0 iX MEPeNiKy 0JaB HU3KY HOBUX CKIIAIIB
KpUMIHAIBHUX TpaBomnopyiieHsb. Hampukman, momamrxne HacuibeTBO (cT. 126! KK),
katyBaHHs (cT. 127 KK), He3akoHHE TPOBEACHHS JOCHIIIIB HaJ JIIOAUHOIO (cT. 142
KK), mopymieHHs: BCTaHOBJIEHOTO 3aKOHOM MOPSIKY TPaHCIIAHTAlll aHATOMIYHHX
matepianiB moauHu (ct. 143 KK), Hacunbauibke qoHopctBo (cr. 144 KK) Toio.
Biarak 3’sBUnMcs OUIBII HIMPIIT MOKIJIUBOCTI JUIsl KPUMIHAIBHO-TIPABOBOI'O 3aXUCTY
XKUTTS Ta 370pOB’S 0COOM Ta, BIAMOBIOHO, MPOOJIEMH PO3MEXYBAHHS CYMIKHUX

CKJIaJIB KpUMIHAJIbHUX TIPABOMIOPYIIEHb.

1. AKTYAJIbHI IMPOBJIEMH KPUMIHAJILHOI
BIAIIOBIZAJIBHOCTI 3A KPUMIHAJIBHI IPABOIIOPYIHIEHHSA ITPOTHU
KUTTA

VY Teopii KpUMIHATBLHOTO TMpaBa KPUMIHAIbHI TPABOMOPYIICHHS MPOTH KUTTS
BU3HAYAIOTHCA SK BUMHEHI YMHUCHO a00 3 HEOOEpEKHOCTI CYCHUIBHO HeOe3NeyH1
JUSHHS, IO MOCSTAaI0Th HA KUTTS 1HIIOI JIIOAUHU 1 0€3M0CepeIHhO CIPUUUHSIOTH 11
CMEPTH, 00 TOBOASATH A0 camoryocTBa. Uepes miABUIIIEHY CYCIUIbHY HEOe3MeUHICTh
Maike BCl KpUMIHAJIbHI TPaBOMOPYLIEHHS MPOTH KUTTS OCOOM BU3HAIOTHCA
3mounHaMu. Jlo dYmWcia KpUMIHAJIBHUX TMPOCTYNKIB HAJSKHUTh TUIBKH IOTPO3a
BOuBCTBOM (cT. 129 KK).

Boanouac icHye 6arato cymepewiMBUX MUTaHb, Yy TOMY YHCIi [IOJI0 TIOHATH,
aki mictatbes B KK Ykpaiaum, Ta po3mexyBaHHS 3JI0YMHIB OJWH BiJ] OJHOTO. Y
MOAANBIIOMY 11€ TOTPeOy€e OKpEMUX JOCIIKEHD 1110/I0 OXOPOHU 3I0POB’SI 0COOU Bij
3JIOYMHHMX TOCSATAaHb Ta BIOCKOHAJICHHS TOJI0KEHh YAHHOTO 3aKOHO/IaBCTBA.

Hacammepen, Bu3HaueHHS 3aKOHOJABIIEM MOHSTTS «BOUBCTBOY», HaBEJCHE Y
y.l cr. 115 KK Vkpainu siKk «ymucHe NpOTUNpPAaBHE 3aMOMAISIHHS CMEPTI 1HIIIHA

JIIOJTMHI», CTBOPIOE HEOJHO3HAYHE Ta HEMPABWIbHE PO3yMIHHS MISHHA, IO MaJlo
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CBOIM HACJIIAKOM 3allofisiHHS CMEpTI 1HIIH 0co01 dYepe3 HeobepedcHicmy
(ct.119 KK).

[lo-mpyre, mpeacTaBisie IHTEpeC AMCKYCIA IOAO BHU3HAYEHHS MOYATKOBOTO
MOMEHTY KUTTSA JIIOJIMHU. 30KpeMa, aHalli3 HayKOBOI JIITepaTypu MoKa3as, 110 0arato
BITYM3HSHUX 1 3apyODKHHMX BYEHHUX HArojolIylOTh Ha MOTpeOdl KpUMiHAIBHO-
MIPABOBOT'0O 3aXHUCTY KUTTSA JUTHHHU IIE JIO MOJIOT1B.

Hampuknan, Ha aymky mnpodecopa O.M. IlomoBa, 3akoHOJaBelb 3pOoOHB
TIIBKA TIBKPOKY y KPHUMIHAJIBHO-TIPABOBi OXOPOHI KHUTTS, HE TIOB'SI3aBIIH
BIJIMOBIJIAJIBHICTh 32 TAKUM 3JI0YMH 13 KPUMIHAJIBHO-TIPABOBOIO OXOPOHOKO >KHUTTS
JTUTHUHH, 1110 IepeOyBae B yTpoO1 MaTepi.

CnymHoro BugaeTbes no3uuia npopecopa H.M. Apmui, sixa 3Beprae yBary Ha
Te, [0 yMEpPTBIHHSA JWTUHU HaBITh B yTpoOi Marepi 3a yMOB, IO TOJIOTH
pO3MOYaINCh, a CTPOK BariTHOCTI CKJajae xo4ya O ABaaUSTh JiBa TIXKHI — 1€
BOUBCTBO.

BianoBinHo, BHYTPIIHBOYTPOOHE MMO30aBJICHHS XUTTS IUIOAY 1O IMOYaTKy
MOJIOTOBOIO  MPOLIECY 3aJ€KHO BIJl CYKYNMHOCTI HAasBHUX OO'€KTMBHHX Ta
Cy0'€eKTMBHUX O3HAK MOXe KBali(PiKyBaTHUCh K HE3aKOHHE MPOBEJEHHS abopTy (CT.
134 KK Vkpainn) abo Tspkke TiiecHe ymkomkeHHs (crarti 121, 123, 124, 128 KK
VYkpainn).

ToOTo, 3riIHO 13 BITYU3HSHUM 3aKOHOJABCTBOM TMOBHOIIIHHY KPUMIHAJIBHO-
MPaBOBY OXOPOHY JKUTTS JIIOJUHA Ma€ a00 3 MOMEHTY MOYarKy (i310JI0TTYHUX
MOJIOTIB (HE3BaXKal0uM Ha Micile mepeOyBaHHs IJIoay: B yTpoOl maTepi abo 30BHI),
ab0 3 MOMEHTY IITYYHOT'O BUBUILHEHHS IUIOY 3 YTPOoOHM MaTepi BHACIIOK KecapeBa
PO3THHY.

Jlo 1IbOTO MOMEHTY JKUTTA eMOpioHa (TIJIOy) JIOJUHU MOXKE OyTH IuIIe
JNONAaTKOBUM  (akyJIbTaTUBHUM  00'ekToM y 85 cKiIagax  KpPUMIHAIBHUX
MIPaBOMOPYIIICHb, CIPSIMOBAHUX HA 3aXUCT KUTTS Ta 370POB'S BAriTHOI JKIHKH, a0o,
B3araji, «BUNAAAe» 13 30HU JIii KPUMIHAIHHOTO 3aKOHY.

Jist mpaBuibHOI KBanmiikaiii KpUMIHAJIBHOIO TPABOMOPYIIEHHS, JOCUTH

BOKJIMBUM € MPABUIIbHE BU3HAYCHHS MOMEHTY (4acy) HaApOIHKCHHSI 1 CMEPTI JIFOAUHH.
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30KpeMa TakuM, 1110 HApOJUBCS KUBUM, € HOBOHAPO/KEHUM, Y SIKOTO HasiBHA Xo4a O
OJlHa 3 TaKUX O3HAaK: JMXAHHA;, CEpLEOUTTS; MyJbCcallis CyAMH MyNOBUHU; PyXHU
CKEJIETHUX M SI31B.

[TokazoBum € Te, mo KK Ykpainu, Ha BigMiny Bijg KIIK Ykpainu, He MICTUTB
PO3’SCHEHHS TEPMIHY «IIOTEPIIUINHI BiJl KpUMIHAIBHOTO MPABOMOPYIICHH». Pazom 13
TUM, TIOHSTTS «IOTEPIIijia 0c00a» UM «IMOTEPIUIHI» HEOJTHOPA30BO 3yCTPIUAIOTHCS Yy
KPUMIHAJIbHO-TIPABOBUX HOPMaX.

Y KpuUMIHAJIbHOMY TIpaBl TMOHSATTS MOTEPIUIOTO BiJ  KPUMIHAJIHLHOTO
IPABOIMOPYIIEHHS MPHUCYTHE BHUKIIOYHO B TEOpii, fKa, CBOEK YEProlo, poJib
MOTEPIIOr0 CTAaBUTh JajeKO HE Ha OCTaHHE MiICIe, XO0dYa, SK CIPaBEINBO
3a3HAYAEThCSI B CYYaCHMX HAYKOBUX JDKEpesax, MpoljemMa MOTEepHiIoro Bij
KPUMIHAJILHOTO TPABOMOPYIICHHS Y KPUMIHAJIBHOMY IIpaBl Ma€ KOMIUIEKCHHUM 1
MIXKTay3eBUI XapakTep Ta po3po0IieHa e HeJJ0CTaTHERO.

VY Teopii KpUMIHAJIBHOTO TMpaBa MPHU AOCTIIHKEHHI OyAb-SKOi O3HAKU CKJIAILY
KPUMIHAJILHOTO TPABOMOPYIICHHS OJHUM 3 OCHOBHUX € IUTaHHS, SKUW €JIeMEHT
KPUMIHAJIBHOTO  MpaBONOpyIIeHHs (00’€KT, 00’€KTUBHY CTOpPOHY, CYO’€KT,
Cy0’€KTUBHY CTOPOHY) XapaKTepH3y€e O3HAKA IMOTEPIILIIOTO.

B ropunuuHiil niTepaTypi MO0 MOTEPHIIOr0 BUCIOBIIOIOTHCS PI3HI TYMKH.
OpmHl BUYEHI CTBEPIXKYIOTh, 11O MOTEPHIIUN XapaKTepuzye 00’€KT KPUMIHAIBHOTO
npaBonopyiieHHss (€. @posnos). [pyri BBaxawTh, M0 MNOTEPHUIMA 1 00’ €KT
KPUMIHAJIBHOTO MPABOMOPYIIEHHS — 11€ TPaKTUYHO TOTOXKHI 3a 3MicToM MOHATTA (T
HoBocbosioB). 3 TOYKHM 30py TpPETiX, MOTEPHIJIOro CIiJ BiJHOCHTH JIO0 O3HaK
00’€KTHBHOT CTOPOHH CKJIay KpUMiHaIbHOTO TipaBonopyiueHus (O. PaxyTHuii).

Buennii, M.B. CenatopoB, 3’4COBylOUM MicClle MOTEPHIIOr0  BIJ
KPUMIHAJILHOTO TIPABOTIOPYIIICHHS CEpeJl MOro eJIeMEHTIB, HacaMIiepes] IOB’3y€
BUPILIEHHS! I[OTO MUTAHHS 13 MOTPEOOI0 BCTAHOBJICHHSI 3MICTY TMOHATTS «00’€KT
KPUMIHAJILHOTO TTPaBOTIOPYIIICHHS.

Tak, skmO BW3HAYATH OO0’€KT SK TEBHY B3a€EMOJII0 MK COIIQJIbBHAMHU

cy0’ekTaMu, SIK CYCIUIbHE BIJHOIICHHS, Ha SKE TIOCATae€ KPUMIHAIbHE
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MPaBOMNOPYILIEHHS, TO, BOYEBU/Ib, MOTEPIUINNA € O3HAKOIO, SIKA XapaKTEPHU3yeE TaKe
B1JIHOILICHHSI, PO3KPUBAE MO0 3MICT.

ko X CTBEPIKYBaTH, IO 00’€KTOM KPUMIHAIBHOTO MPABOMOPYIICHHS €
monu (okpemi ¢Gi13udHI 0coOu abo X MEBHA MHOKUHHICTH OCi0), SIKUM KpUMIHAJIbHE
MIPABOTIOPYIIICHHSI 3aIMOII0€ YU CTBOPIOE 3arpo3y 3alOAiSTHHS MIKOIU, TO TOHSTTS
00’€KTa 1 MOTEePIIIOro HaIMOBIpPHIIIE CIIBHIAAYTh.

SAxmo BBaxkaTH, 10 00’€KT — I1e 0jaro, cy0’€KTHBHE IpaBO YM 1HTEpeC, Ha
SKHUH MOCsiTae KpUMiHAIbHE MPABOMOPYIICHHS, TO MOTEPIILIOTO SIK BOJIOAUIBIIA OJiara,
Cy0’€KTMBHOI'O IIpaBa 4YM 1HTEpPECy HEOOXI1THO BIJIHOCUTH 10 O3HAaK 00 €KTUBHOI
CTOPOHH KPUMIHAJIBLHOTO MPABOIIOPYIIICHHS.

[loainsroun KyMKy mpo Te€, I0 00’€KTOM KPUMIHAJIBHOIO MPABOMOPYLIEHHS €
CYCIIUJIbHI BIIHOCHHH, TO JIOTIYHUM BOAYa€ThCsl BUBYCHHS MOTEPIIOrO SIK €JIeMEHTa
00’€exTa.

VY HaykoBiil JiTepaTypi IMepeBaka€ JAyMKa Ipo Te, IO CTPYKTypa 00’€KTa
KPUMIHAJIBHOTO TPABOMOPYIICHHS. MICTUTh TPU CIEMEHTU: CYO’€KTH (y4aCHHUKH)
CYCNUIBHUX BIJHOCHH; COLIaJbHUM 3B 30K MI)K HUMU; IPEIMET, 3 IPHUBOY SKOTO
ICHYIOTb BIJIHOCUHU.

[IpoananizyBaBid AOCIIPKEHHS] BUYCHUX-IOPUCTIB 3 LBOTO MUTaHHS, MOXHA
CTBEpJIKYyBaTH, IIO BCi BOHM BHU3HAIOTh OOOB’SI3KOBUM €JIEMEHTOM CYCHIJIBHUX
BIJIHOCHUH 1XHIX Cy0 €KTiB (Y4aCHUKIB).

Hanpuxnan, B.S. Tariit 3a3Hauae, 110 6e€3cy0’€KTHUX CyCHIJIBHUX BIIHOCHH HE
icHye. ko HeMae cy0’€KTiB BIIHOCHH, TO, OYEBUIHO, HE ICHY€E M caMHUX BIJTHOCHH,
K1 3aBXK]IM € TIEBHUM 3B’ SI3KOM MK IEBHUMU CyO’ €KTaMHU.

3MicT  OUIBIIOCTI  BU3HAYEHb  MOTEPHIIOrO0 Bl ~ KPUMIHAIBHOTO
MPABOTIOPYIICHHS, M0 BHKOPUCTOBYIOTHCS BYCHHMH, SKI JOCTIIKYIOTh TaKy
npo0IeMaTUKy Y KpUMIHAIBHOMY IpaBi, SIK MPABUIIO, BAPIIOETHCS B MEXKaX MEPEITIKY
MIEBHOTO KOJIa MPaBOCYO’ €KTIB.

VYyacHuku (CTOpoHM) OYABSKUX CYyCIUIBHUX BITHOCHH € HOCISIMH BiJIITOBITHUX
OXOpPOHIOBaHUX 3aKOHOM MpaB, 000B’S3KIB Ta IHTEPECIB, 1110 ICHYIOTh 3 IPUBOY THUX

Yy 1HIHX Oyar (IpeIMeTiB BITHOCHH).
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3aJIe)XHO BiJ] TOTO, 3 SIKOTO OOKY BOHU BHUCTYNAIOTh y BIJHOCHHAX SIK HOCI{
npaB 4yu 000B’sI3KiB, Cy0’€KTIB CYCHIIBHUX BIJIHOCUH MOYKHA MMOJIJIUTH Ha JIB1 TPYTIH.

Jlo mepiioi HanmexaTb Cy0’€KTH, SIKI MalOTh IOPUAWYHI 000B’S3KH, a 10 APYroi
— cy0’eKkTH, SKI BOJOAIIOTH IIEBHUMH OjaramMu, MpaBaMH Ta BIJAMOBIAHUMU
1HTEepecaMu.

Cy0’ekT CYCHITBHUX BIJHOCHH, IO TMepedyBaloTh TiJ] OXOPOHOIO
KPUMIHAJBLHOTO 3aKOHY, SIKI MarOTh MEBHI OJiara, mpaBa Ta iHTepeCcH, y pa3i BUNHEHHS
KPUMIHAIBHUX MPAaBOMOPYIIEHb BUCTYNAIOTh MOTEPIIINMH Bl HUX.

HaykoBui A.A. My3uka Ta €.B. Jlamyk y cBoiX mnpausx, MPUCBIYECHUX
npeaIMeTy KPUMIHAIBHOTO TIPABOMOPYIIEHHS, MPOMOHYIOTh BHIUIATH MOHITTS
3arajbHOr0 MOTEPHUIOro BiJ KPUMIHAIBHOTO IMPABOMOPYUIEHHS, SIKUM € JIIOAWHA,
CTOCOBHO fKOi y TEKCTI KPUMIHAJBHOTO 3aKOHY BHUKOPHUCTOBYETHCS TEPMIH
«MOTEPIUTHI.

Sxmo mpaBoBe CTaHOBHINE (CTATyC), BIK, CTaTh YW 1HINI O3HAKU JIIOJIMHU Y
KPUMIHAJIbBHOMY 3aKOH1 BHUJUICHO CIEHIaJIbHUM TEPMIHOM, TaKy JIOJUHY CJIiJT
HA3MBaTH CHEllaIbHUM MOTEPIIIMM BlJl KPUMIHAJIBHOTO MTPaBOMOPYILICHHS.

Sk mpaBuO, KpUMIHAJIBbHI MPABOMOPYIIEHHS 31 CHEMIAIbHUM TMOTEPIIINM
BIJIDI3HSIOTBCA MIJABUIIEHUM CTYIEHEM CYCIUIbHOI HEOE3MEeYHOCTI. Y JIeIKuX
BUMAJKaX CHEIlabHI O3HAKKW TOTEPNuIoro € KBamipIKylOUUMU O3HAKAMU
KPUMIHAJILHOTO MTPaBOTIOPYIIICHHS.

[{ixaBo, 1110 BKa31BKOIO Ha MOTEPIIJIOr0 HIKOJIM HE XapaKTEPU3YEThCS 3HIKEHA
CyCIlJIbHa HEOE3MeYHICTh KPUMIHAJIBLHOTO MPABOMOPYIICHHS, TOOTO MOTEPHUIHIA He
MOKe OyTH O3HAKOIO MPUBLICHOBAHOTO CKJIaAy KPUMIHAIBHOTO MTPABOMOPYIIICHHS.

[Ipore HailOUTbIIE TIPOOIEM Yy CYAOBIM MpaKTUL BUHUKAE MpH KBamidikaiii
YMHCHHMX BOMBCTB 32 OOTSKYIOUMX OOCTaBHH.

B Mexax maHOro JEKI[IHHOTO MUTaHHS PO3MVITHEMO aKTyajbHI MHUTAaHHSA PO
BIJIMOBITHICTh pealiii 3acTocyBanHs 3akpimieHoi B m. 10 4. 2 cr. 115 KK VYkpainu
KOHCTPYKIIii YMUCHOTO BOMBCTBA, MOEIHAHOTO 13 3TBAITYBAHHSM 1 HACHIbLHUIIBKUM
3aJI0BOJICHHSIM CTaT€BOI MPUCTPACTI HEMPUPOAHUM CHOCOOOM, MPUHIMUITY non bis in

idem 1, BIAMOBITHO, IEPCIIEKTUBH ii MOAAIBIIOTO iICHYBAHHS
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AJKe BKazaHa 3aKOHO/AaBYa KOHCTPYKIIA MOPOPKYE B IOPUAMYHINA JITEpaTypi
(mpami JLII. bpuu, .M. T'naris, I.I. JaBugosuu, H.A. JlinkiBcekoi, 1.O. 3iHueHKO
K.II. 3amoi, O.B. Kproukosoi, O.b. Hluronina, H.M. Sfpmum Ta iH.) mHOABY
CyNepewIBUX CY/DKCHb IIOJI0 TOTO, YW BHKJIIOYAE BOHA KBamidikaimio 3a
CYKYITHICTIO KPUMIHQJIBHHUX TMPABONOPYILICHb, MEpeA0aYeHUX  BIAMOBITHUMHU
gactuHamu ctartamu 115, 152 (153) KK, 1 un mornuaaeThest HetO (HaKT BUMHECHHS
3TBAITYBaHHS  a00  HACWIBHHMIIBKOTO  3aJ0OBOJICHHS  CTaTeBOi  MPHUCTPACTI
HEMPUPOTHUM CITOCOOOM (HaJami 3 METOIO OUIBII CTUCIIOTO BUKJIAJICHHS MaTepialy B
OCHOBHOMY HTHUMETKCS PO CITIBBITHOIICHHS BOMBCTBA Ta 3IBAJITYBaHH).

Hacamnepen, 3ayBaxumo, IO 3 YCTaJ€HOro B JOKTPHMHI 1 Ha MPaKTHII
MOJIOKEHHS (JOTUYHOTO JI0 PO3TJISIyBAHOI TPOOJIEMATUKH): SKILO MPU 3TBAJITyBaHHI
Yyl 3aMaxy Ha Iied 3JI0YMH BUHHUN 3amojisiB MOTEepHulid ocobi cMepTh uepes
HEOOEPEXKHICTh, TO MOro Aii OXOIUTOIThCS 4. 4 cT. 152 (3a 03HaKO HaCTaHHA
0COOJIMBO TSKKUX HACIIJIKIB 3TBAITYBAaHHS) 1 10aTKOBOT kBamidikairii 3a ct. 119 KK
He MoTpeOyroTh. YMucHe BOMBCTBO 4. 4 cT. 152 KK He oxomumtoerbes. Jlii ocodu, sika
B MPOIIEC] 3TBAITYBAHHS (3aMaxy Ha HbOTO) UM OJipa3y MICIsl HbOIO0 BUMHWIIA YMUCHE
BOMBCTBO MOTEPMIIOi 0COOM, B CYJOBIHM MpaKTHIll 3a3BUYall KBaTiQiKyroThcs 3a . 10
4. 2 cT. 115 (BOMBCTBO, OEAHAHE 31 3TBAITYBAHHAM) 1, BIAMOBIIHO, 3a CT. 15, cT. 152
abo cr. 152 KK (iHkpumiHyBaHHs Ti€i uMm 1HImOI vactuHu ctarti KK mpo
3rBAJITYBaHHS 3aJICKHUTh BiJ] HASBHOCTI B JisIX BUHHOT'O KBaJi(DiKyIOUHUX O3HAK IHOTO
KPUMIHAJIEHOTO TIPaBOTIOPYIIICHHS ).

[Tpuyomy Ilnenym BepxoHoro Cymy VYkpainu (mani — BCY), mocnimoBHO
OOCTOIOIOUM  TOJIOKEHHA MpPO  KBam(iKalil0 BYMHEHOTO 3a  CYKYIHICTIO
KPUMIHAJIbHUX MpaBornopyuieHs (a03. 1 n. 14 nocranosu Bix 7 mrotoro 2003 p. Ne 2
«IIpo cymoBy MpakTHKy B CIpaBax MPO 3JI0YUHU MPOTH KUTTS Ta 370POB’ST 0COOM»,
a03. 2 n. 2 noctanoBu Bixa 30 TpaBHs 2008 p. Ne 5 «IIpo cyaoBy npakTuky y crpaBax
PO 3JIOYMHHM TPOTH CTATeBOi CBOOOMM Ta CTaTeBOI HEIOTOPKAHOCTI OCOOM»),
HAroJIOCUB Ha HEOOX1AHOCTI IHKPUMIHYBaHHS B IboMy pa3i came 4. 4 cT. 152 KK (y

3B’SI3KY 31 CIPUYUHEHHSM OCOOJMBO TSHKKUX HACIHIJIKIB 3TBAIITYBAHHS).
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[Moxinstoun nosuttito [lnenymy BCY, 10.0. ®@iaps nuie, 1mo cMepTh 0coOu
BHACIIIJIOK BUMHEHHS YMHCHOTO YOMBCTBA, MOEAHAHOTO 13 3IBajJTyBaHHSIM, Tpeba
BHU3HABATH PI3HOBUIOM OCOOJIMBO TSHKKHUX HACIIIKIB 3TBAJITYBAHHS.

Bunaetnes, ognak, mo maroth pamito B.O. HaBponpkuit 1 H. Apmumi, ski B
srafganux po3’scHenHsx [Inenymy BCY BGauaroTh mopyiieHHs MPUHIMITY non bis in
idem.

TakuM 4YMHOM, y pO3TJISAyBaHI CHUTyallli CMepTh MOTEPHiIOI OCOOM He
MOBUHHA PO3IIIAAATHCh SIK TPOSB OCOOJIMBO TSXKKMX HACHIJIKIB 3IBaITYBaHHS,
OCKUJIbKU B MPOTHJICKHOMY BHUIIQJIKy YMUCHE CIIPUYUHEHHS CMEPTI MOTepIiiiii ocoli
Oyne nBi4l IHKpUMIHOBaHE BUHHOMY. A 1e cynepeuwsio 0 cr. 61 Koncturymii
VYKpaiHu, 3rilHO 3 SKOI0 HIXTO HE MOXeE OyTH ABIYl MPUTATHEHHWHN 10 IOPUIUYHOL
BIJIMOBIJIAJILHOCTI OJHOTO BUJY 3a OJHE 1 T€ X MPaBOMOPYIICHHS, a TaK CcaMo
BUPOOJIEHOMY TEOPIEI0 KPUMIHAIBHO-TIPABOBOI KBaji(iKalli IMOJOKEHHIO PO
HEJIOMYCTUMICTb MOABIMHOTO IHKPUMIHYBAHHS.

Ha kopucte TOro, 1mo B 1IbOMY BHUIIQJKy HE CIiJ 1HKPUMIHYBaTH 3rajiaHy
KBaM(piKylOUy O3HaKy, MEBHOI MIPOI0 BKa3ye pO3’ICHEHHs, HaBeleHe B 1. 14
noctanoBu [Inenymy BCY Bin 4 uepBus 2010 p. Ne 7 «IIpo npakTuKy 3acToCyBaHHS
CyJlaMHd KpHMIHAJIbHOTO 3aKOHOJABCTBA MPO MOBTOPHICTh, CYKYIHICTH 1 PEUUINB
3JIOUYMHIB Ta IX MPaBOBI HACTIAKN.

Tyt, 30KkpemMa, ckazaHo, IO SAKIIO 3arudeib oHi€T a00 KIIBKOX 0¢i0 € MPOsSBOM
nepeadayeHux BIAMOBIIHOK YacTUHOIO cTatTi OcobyimBoi yactuHu KK Tspkkux abo
OCOOJIMBO TSDKKHMX HACHIIKIB, TO YMUCHE CIPUYMHEHHS CMEPTI II€I0 YaCTUHOIO HE
OXOTUTIOETHCS 1 TOTpedye okpemoi kBamidikarllii 3a BianosiaHow0 crarrero KK.

O.B. Kpro4koBOI0 BHCJIOBJICHO AYMKY MpO Te€, M0 KBamidikallis 3aKiHU€HOTO
3IBAJITYBAHHSI, TOEJHAHOTO 13 3aKIHUEHUM YMHCHHUM BOUBCTBOM, 3a 4. 1 cT. 152 1 m.
10 4. 2 ct. 115 KK Takox He y3romxkyeThes 31 ¢T. 61 Konctutyuii Ykpainu 1 4. 3 cT.
2 KK, mo 3akpimioroTh npuHnun non bis in idem. CTBepmKyeThCs, IO Taki il
Tpeba kBamdikyBaru nume 3a m. 10 4. 2 ct. 115 KK sx HOpM™MOTIO, 1110 TIepenbavae
BIIMOBIJANBHICTh 3@ CKJIAJICHE KpPUMIHAJIbHE MIPABOIOPYIICHHS — BpaxoBaHy

3aKOHO/IaBIIEM CYKYIHICTb 3aKIHYEHHX YMHUCHOTO BOMBCTBA 1 3TBAJITYBaHHS.
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[Toni6uum yuHoM posmipkoBye O.b. Illuronin, 3a3Havarouu, 110 BUYMHEHHS
HACWJIbHUIIBKUX CEKCYaJbHUX 1A 1 T030aBJIICHHS JKUTTA IOTEPIIIOl 0COOH
(cknazeHe) KpuMiHaJabHE MpaBonopyiieHHs, nepeaoadene m. 10 4. 2 ct. 115 KK, a e
BUKJTFOYA€E KBaTi(hiKaIlito BKa3aHUX Jii 32 CyKynHIcTI0 3 4. 4 ¢T. 152 149. 3 cT. 153 KK
(Takui KpOK 03HAYATHUME TIO/IBIMTHE CTABJICHHS Y BUHY).

3MIMCHUBIIM TIyMAuyeHHS pO3’ICHEHb, HaBeJACHMX B myHKTax 11 1 12
noctanoBu [1neaymy BCVY Big 4 uepBus 2010 p. Ne 7 «IIpo mpakTHKy 3acTOCYBaHHS
CyJlaMd KPHUMIHAJIBHOTO 3aKOHOJABCTBA MPO MOBTOPHICTb, CYKYIHICTH 1 PEIUINB
3JIOYMHIB Ta iX MpaBoBl Hachigkw», K.II. 3am0s Tak camo poOUTh BUCHOBOK IO Te€,
10 YMHUCHE BOMBCTBO, MOEHAHE 31 3TBAITYBAHHIM 1 HACUJIBHUIIBKAM 3a/I0BOJICHHSIM
CTaTeBOI MPUCTPACTI HEMPHUPOIHUM CIIOCOOOM, 1 BJacHE CTATE€BUM 3JI0YMH MalOTh
kBanmQikyBaruch aumie 3a m. 10 4. 2 cr. 115 KK sk HOpMOIO-«IIITUM», IO OXOIUTIOE
HOPMY-«4YaCTUHY» (B1MOB1IHI yacTuHU CcT. 152 1 cT. 153 KK).

Bzaram B ropuauuHiil JiTepaTypl, SK BXKE 3a3HAYANOCh, HE CIIOCTEPITaeThCs
€IHOCTI AYMOK 13 MWUTaHHS, Y MOBUHHA 3akpimieHa B m. 10 4. 2 cr. 115 KK
KOHCTPYKIliSI BUKIIOYaTH KBai(ikaiilo 3a CYKYIHICTIO TaKHX KpPUMiHAIbHUX
MIPABOIOPYIIIEHb, IK yMHCHE BOMBCTBO Ta 3TBAJITYBaHHS.

Tpanuuiiiauii (ycTaJleHHid Ha MPaKTULIl) MIX11, Y MEXKaxX SKOTo aHaJll30BaH1 Ail
KBaM(IKYIOTbCSI 32 CYKYIHICTIO KPUMIHAJIBHUX MPABOMOPYIICHb 1 MPaBUIBHICTH
SKOTO OCTAaHHIM YacOM CTaBUThCS T1J CEpHO3HMI OararbMa BITYM3HAHUMHU
HAYKOBISIMH, BUXOJUTHh 3 TOrO, 110 YMHCHE BOMBCTBO HE € CIOCOOOM BUHMHEHHS
3TBAITYBAHHS, a 3TBAJITYBAaHHS, CBOEI YEProl, — CIOCOOOM BUYMHEHHS YMHCHOTO
BOMBCTBA. 3TBaJITyBaHHS HE OXOIUTKOETHCA 00’ €KTUBHOIO CTOPOHOIO (HE MICTUTH
O3HAaK) yYMHCHOTO BOWBCTBAa 1 HaBMaku. Bka3aHi KpUMiHQJIbHI MPaBOMOPYIICHHS
MOCSATAlOTh Ha PI3HI Oe3mocepe/iHi 00’€KTH Ta BUMHSIOTHCS PI3HUMHM JISSHHSIMU, a
TOMY OTPEOYIOTh CAMOCTIHHOT FOPUINYHOI OLIIHKH.

BinnoBigHO, TYyT BapTO BECTH MOBY HE MPO KOHKYPEHIIII0 YACTHHHU 1 LIJIOT0, a
PO CYKYIHICTh KPUMiHAJIBHHMX IPABOMOPYIICHD, JIJIS SKOi XapaKTEPHUM € Te€, MO0

YKOJIHA 3 KPUMIHAJIILHO-TIPABOBUX 3a00pPOH HE OXOIUTIOE BYMHEHE TMOBHICTIO — BOHO
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MOX€ OTPUMATH HAJEXKHY OLIHKY JIMIIE HUISIXOM 3aCTOCYBaHHSI KUIBKOX HOPM
Oco6muBoi yactuau KK.

Sk mpuknax mpaBuWiIbHOI  KBamidikamii BYMHEHOTO 3a  CYKYITHICTIO
KpPUMIHAJBHUX IPABOIOPYILICHB, Mepea0aueHNX BIANOBIIHUMH YacTHHAMHU CT. 115 1
ct. 153 KK, y miarorosienomy Bummm criemianaizoBaHUM CyJOM YKpaiHU 3 PO3TISAY
IIUBUTHHUX 1 KPUMIHAJIBHUX CTIpaB y3araJbHeHHI «IIpo CymoBy MpakTHUKy pO3TISy
KpPUMIHAJBHUX MPOBAKEHB 100 3JIOYMHIB MPOTH KUTTS 1 3I0pPOB’ sl ocodm 3a 2014
piK» HABOAWUTHCA BHUTIAT 3 BHPOKYy (OuakiBCBKOTO MICHKPAaOHHOTO  CYIy
MuxkosaiBcbkoi obmacti Big 1 aumas 2014 p.

[lum BUpOKOM A. BH3HAHO BHHYBAaTUM Yy TOMY, 110, IepeOyBaroum B CTaHi
aJIKOTOJILHOTO CIT’SIHIHHSI, BIH 3aJI0BOJIBHMB CTaTEBY MPHUCTPACTh HEMPUPOTHUM
coco00OM 13 3aCTOCYBAHHSM HAaCHUJIBCTBA 11010 MayoniTHboro norepninoro C. Jlam
A. cXOmuB MOTEPHIIOro 3a IIHI0 1 CTaB CTUCKATH ropio, Baapus C. ToioBoio 00
MeTajaeBuil 0OpT OGapiKi, BHACIIIOK YOro MOTEPIIUN BTPATUB CBIJIOMICTD 1 IepecTaB
MO/JaBaTH O3HAKU >KUTTS, Micii 4Yoro A. KMHYB TiIo B piuky. [ii mimcyaHoro
KBaI1(PiKOBAHO 32 CYKYIHICTIO 3JI0YMHIB, nepeadauenux 4. 3 cr. 153, mynkramu 2, 10
y. 2 ct. 115 KK.

[{inkoM OYEBHMIHO, LIO IPYHT JJII IO3HAYEHOI BHIIE HAYKOBOI JHUCKYCIi
MOPOJKEHUM 3akoHOAaBlieM. Ajpke 13 3akpiruieHoro B m. 10 4. 2 crt. 115 KK
dbopMyIIIOBaHHS — «yMHCHE BOMBCTBO, IIO€JHAHE 13 3TBAJITYBaHHAM a0o
HACWJIBHUIIBKUM 3a/I0BOJICHHSIM CTaTeBOi MPHUCTPACTI HEMPUPOTHUM CIIOCOOOM»
30BCIM HENPOCTO 3pO3yMITH, IIO0 cCaMe€ BOHO IIO3HAyYae: CKJIaJeHE KpUMIHAJIbHE
MPaBOTOPYIIICHHS, IiJIBUIIEHa CyCHiJIbHAa HeOe3meka SIKOTO  BU3HAYAETHCS
MOETHAHHSM («CHUHTE30M») BOMBCTBA Ta IHIIOTO KPHUMIHAJIBHOTO MPaBONOPYILICHHS
(3rBanTyBaHHS a00  HACWJIBHHUIILKOTO  3aJI0BOJICHHS  CTAaT€BOi  MPHUCTPACTI
HEMPUPOIHUM CIIOCOOOM), UM BCe K KBali(iKOBaHUI Pi3HOBUJ BOMBCTBA, IO HE €
CKJIQZICHUM KPUMIHAJILHUM TPABOMOPYIIECHHSIM 1 BHOKPEMJICHHM uepe3 HasBHICTh
3B’SI3KY 13 BUMHEHHSIM HaWO1IbIIT HeOe3MeUHNX (HACHIIBHUIIPKUX) CTATEBUX 3JIOYHHIB.

Tyr nmopeduno Haragatd, IO CKJIQJIEHUMH BU3HAIOTHCS KPHUMiHAIbHI

MIPaBOTIOPYIICHHS, 00’ €KTUBHA CTOPOHA SIKMX CKJIAA€ThCA 3 IBOX a00 OLIbIIE isHb,
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KOXKHE 3 SIKMX 32 YMOBHM OKPeMOTO (130Jb0BAaHOT'0) BUMHEHHS CTaHOBUJIO O cO0OO
CaMOCTIMHE KpHMIHAJIbHE MPaBOINPYIICHHS, sSKe KBamidikyBajgocs O 3a OKpPEeMOIO
Hopmoro KK.

VY cknageHoMy KpUMIHAJIBbHOMY TMPABONOPYIICHH [ISHHS TMepedyBaloTh Yy
CyOOpAMHAILIIIHIM 3a7€KHOCTI: OJIHE 3 HUX € OCHOBHUM 1 BIJITpa€ TOJOBHY POJb Y
BU3HAYCHHI 3MICTy Ta CHPSMOBAHOCTI 3JIOYMHHOTO IIOCSATAHHS; IHINE MISHHS €
JI0JIATKOBUM, TaKUM, 1110 CYMPOBOXKY€E OCHOBHE JIISIHHSI, CIIPUsi€ 1Or0 BUMHEHHIO.

Bectn MoBYy mpo BkazaHy CyOOpIWHAIIHY 3aJ€KHICTh 3IBAJITYBaHHS BIJ
BOMBCTBA JIOCTATHIX IT1/ICTaB HEMAE.

Ak 3aramoM ciymHO 3ayBaxye 3 1boro npuBoay [.O. 3iHYeHKO, OUIbII
nopeyHuM Oyiio O iHIIE (3BOPOTHE) 3aKOHOJIaBUe (DOPMYJIOBAHHS — «3IBAJITyBaHHS,
MO€IHaHE 3 BOUBCTBOMY». AK€ BOMBCTBO BUMHSIETHCS a00 B MPOIECI 3TBAITYBAHHS,
abo0 micig 3rBajNTyBaHHS 3 METOI0 MOro MPUXOBAaHHS, a00 3 MOMCTH 3a BUYMHEHUU
omp, NPOTE 3aBXKIW 3TBAITYBaHHA TiepeAye BOuBCTBY. OpHaK 3a Takoro
dbopmyroBaHHs KBadidiKyrouoi o3Haku ii BapTo Oyno O posmimryBatu B ctaTTi KK
PO BiJAMOBIIAJILHICTD 32 3TBAJITYBAHHS, a HE 32 BOUBCTBO.

Tomy 3anmnst 30epekeHHS «IIIJIETJIOrO» XapaKTepy 3IBaNTYyBaHHS IMI0JI0
BOMBCTBA BIJANOBIHY KBaji(iKylouy O3HaKy B Hayll KpPUMIHAJIbHOIO IpaBa
3aMpOINOHOBAHO MO3HAYUTH 1HAKIIE — SIK «BOMBCTBO MIPH 3IBAJITYBAHH1».

Bunaerbcs, onHak, mo Take (GopMyITIOBaHHS MEHII YITKO (HABITh MOPIBHSHO 3
yuHHOW penakuiero m. 10 4. 2 ct.115 KK) no3nauarume cneuudiky BiIIOBIIHOTO
pi3HOBHTY KBaJi(PIKOBAaHOTO BOMBCTBA, 110 1 HAJ1aJIi MOPOKYBATUME JTUCKYCII.

Bitumsnsna nociaigaunsg .M. 'HaTiB mepekoHaHa B TOMY, 110 BUKOPHUCTAHHS
KOHCTPYKIIIi «MO€AHaHe 3 ...» JJIA CTBOPEHHA CKIaAy KpPUMIHAIBHOTO
MIPaBOTIOPYIIICHHS, CyCITUIbHA HeOe3MneKa SKOro piBHO3HAYHA CYCIUIBbHIN HeOe3mnelrl
Horo ckiIagoBuXx (30Kpema, I1e CTOCYEThCS BOMBCTBA, MTOEAHAHOTO 31 3TBAJITYBAHHSIM),
HEMPUIHATHE 3 OTJISAY Ha 3arpo3y MOPYIIEHHS MPUHITUITY «non bis in idemy.

H.M. CaneBa, sxa mnpuUCBATWIA JUCEPTAIliiiHE TOCHTIIPKEHHS MpolaemMam
KPUMIHAJIBHOI BIJMOBIIAILHOCTI 32 BOMBCTBA, MOEHAHI 3 THIIUMHU KPUMIHAILHUMHU

MIPaBOMIOPYIICHHSIMH, TTEPEKOHINBO TOBOJUTD, IO 111 BOMBCTBA, X0U 1 TIOCSTAlOTh HA
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KUTbKa 00’€KTIB KPUMIHAJIBHO-IIPABOBOT OXOPOHM, HE IOBUHHI PO3MVISIAATUCH SIK
CKJIaJICHI KpHUMiHaJIbHI MpaBomnopyiieHHs. [IoHATTS moenHaHHS, Oyay4dd MOXITHUM
BiJl IHIIMX CYy0 €KTHUBHMX O3HaK YMHCHOTO BOMBCTBA, O3HA4Ya€ B3aEMO3B’SI30K
BOMBCTBA Ta 1HIIMX 3JIOYMHIB K CAMOCTIHHUX SIBMII, IO HE IMATOPSJIKOBaHI OJHE
OJTHOMY 1 HE CIBBITHOCATHCSA MK cO00I0 sK 1isie 1 yactuHa. «IloeaHaney BOMBCTBO
nepeaye, CympoBOIKYE ad0 Ciniye OE3MOCePeTHBO 3a TUM YH 1HIIIUM KPUMIHATLHUM
PaBOMOPYILICHHSIM, MOXKe OyTu 00yMOBJIEHO UM KPUMIHAJIbHUM
MIPaBOTIOPYIICHHSIM, MOXE CIIPHUSITH HOTO BUNHEHHIO TOIIIO.

B mexax po3misimy JaHOTO TUTAHHS JIEKIii OKpPEeMOi yBaru 3aciiyrOBYIOTh
npobsiemu audepenIiaiii KpUMIHAJIBHOI BIAMOBIJAIBLHOCTI 32 yYMHCHE BOUBCTBO.
3okpema, B crartsax 115, 116, 117, 118, 119 KK 3akpimieHo BiANOBIAaIbHICTD 3a
BOMBCTBA, BUMHEHI MPU PI3HUX 00CTaBUHAX.

B 3anexHOCTI Bi TOro, KM CTYIIHb CYCIUJIbHOI HEOE3MEKH CTaHOBUTH
BOMBCTBO B TIOE€JHaHHI 3 OOCTaBHMHOIO, fKa IepefdaueHa B 3aKOHI, Teopis
KPUMIHAJILHOTO TTpaBa Mo ilisie BOMBCTBA HA TPU BUIH.

[lepmmii BuA, 11e Tak 3BaHUN OCHOBHHUI a00 MPOCTHIA CKiIaa BOMBCTBA, SIKUIl HE
MICTUTh MOM AKIIYIOUUX YU OOTSDKYIOUMX OOCTaBWH, BiH mepeabauvenuit 4.1 cT.115
KK.

Hpyruii Bua, 00’eqHye B €001 BOMBCTBO, BUMHEHE B CTaHl CHJIBHOTIO
nymieBHoro xBuiatoBaHHS (cT.116 KK), BOMBCTBO Matip’t0 CBOEI HOBOHAPOKEHOI
autuan (cT.117 KK), BOMBCTBO mpu MEpeBUIEHHI MEX HEOO0XiqHOT 000poHU abo y
pa3i MEepeBUIICHHS 3aXO0/iB, HeOOXITHUX I 3aTpuManHs 3mounHis (cT.118 KK), 1
HA3MBAETHCS BOWMBCTBOM IIPU TOM AKIIYIOUMX OOCTaBHHAX abo0 MPUBUICHOBAHUM
CKJIaJIOM BOMBCTBA.

Jlo Tperhoro BuIy — BOUBCTBA TMpPH OOTSIKYHOUMX oOOCTaBMHAX abo
KBaJI1(hiIKOBAHOTO BOMBCTBA, BIJIHOCUTHCA YMHCHE MPOTHUIPABHE 3aMOJISIHHS CMEPTI
IHIITH JIFOWHI, BUNHEHE 32 HASBHOCTI OJTHIET UM JEKUTBKOX OOCTaBUH, 3a3HAYCHUX Y
4.2 cr.115 KK Ta inmi BOuBCcTBa mepembaydeHi okpeMumu ctartsiMu OcoOimBOi
gactuau KK, Hanpukimam, mocsaraHHs Ha KUTTS JIEPKABHOTO UM TPOMAJICHKOTO Jlisida

(ct.112 KK), mpamiBHMKa MOTpaBOOXOPOHHOTO OpraHy, 4jeHa TPOMaJChKOTO
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bopMyBaHHS 3 OXOPOHHM TPOMAJICHKOTO TOPSAJKY 1 JI€p)KaBHOTO KOPAOHY abo
BitickkoBOCITYx)00BI1s (cT.348 KK) Ta 1Hmi.

Crig 3a3HauuTH, O JaHa KiIacu(ikallis CTOCY€EThCS JUIIEe YMUCHUX BOUBCTB 1
BOMBCTBO 3 HEOOEPEKHOCTI CIOJIM HE BITHOCHUTHCS.

Bono minmagae mij 3aranbHUNA PO3MOJUT LIMX KPUMIHAIBHUX MPABOMOPYIICHD
3a (popMoOr0 BUHU. XOYa Ha Hally TyMKYy, caM€ BUKOPHUCTAHHS TOHATTA ‘‘BOUBCTBO
yepe3 HeoOepekHICTh B HamoMy KpuMiHaJIbHOMY KOJIEKCI € JIOCUTh HE BIAIUM 1
CYTIEpPEUTIUBUM.

Kpim Toro, Hopma, sika O oOkpeMo mependavaiia KpUMIHAIBHY
BIJIIIOBIJIAJIbHICTh, 32 BOMBCTBO, BUMHEHE HA IPOXaHHS MOTEPMUIOro 1 3 MOTHBIB
CHIBUYTTS 10 HBOro abo > 3 METOI TOJIETIIUTH WOTO CTpaXKIaHHS, B
KpuminanbHOMY KO/I€KC1 YKpaiHU BiJICYTHSI.

BunHEHHsS TaKOro KpHUMIHAJIBHOI'O NPaBOMOPYLIEHHS KBali(iKyeTbcsa 3a 4.l
ct.115 KK, six mpocTuii ckiiag BOMBCTBA.

Cankuis 4.1 cr.115 KK, 3a yMucHe npoTumnpaBHe 3amoAisiHHS CMEPTi 1HIIM
JOMHI niependavyae 1mo30aBjIe€HHS BOJI Ha CTPOK BiJ CeMHU A0 I SITHAALSTH POKIB,
TOOTO CyJ, MPHU3HAYAIOYM MOKapaHHS 3a BOMBCTBO BUMHEHE IIJISIXOM €BTaHa3li, HE
MOJKE BUXOJHUTH 32 IIi, BCTAHOBJICHI 3aKOHOM, MCXI.

3BUYAilHO, B 3aJIE)KHOCTI BiJ OOCTaBUH CIpaBH, €BTaHA3isl MoOxe OyTH
BpaxoBaHa SK MOM fKIIytoua 00CTaBWHA, OCKUIbKH iX mepenik B 4.1 cT.66 KK He €
BUYEPITHUM. AJie BUXOSIUM 3 TOTO, IO MOAIOHUX MPELEeHTIB, Ha TaHUH MOMEHT He
Ma€ 1 CyJld B OCHOBHOMY 3aCTOCOBYIOTh IOM’ SIKIIIYIOUl OOCTAaBUHU YITKO BKa3aHi y
3aKOHI1, TAKUH BapiaHT MOKe OyTH CKOpIIIE BUKIIFOUCHHSIM, HI’K 3aKOHOMIPHICTIO.

3anuiuatoun 6e3 3MiH Mepesik NPUBLICHOBAHUX CKIIa/liB BOMBCTB, MOKapaHHS
3a SKI € 3HAYHO MEHIIMMH, YMM 3a TPOCTUN CKJIaJ, 3aKOHOJAaBEIlb BUPIIIHB, IO
MOM’SIKIIICHHS BIJIMOBIAAJILHOCTI 32 BOMBCTBO, BUMHEHE 3a OaKaHHSM MOTEPIIIOTO €
HEJIOCTaTHhO OOTPYHTOBAHUM. AJie MOTPIOHO BPaxOBYBATH, IO OJTHUM 13 OCHOBHHX
KpUTEpIiB, SKUW CIYyXKUTh TIJCTABOI0 BCTAHOBJICHHS BIJMOBINAIBHOCTI 32

KpUMIHAJIbHE MTPAaBONOPYIICHHS, € HOTO CyCHilibHA HEOE3MEUHICTb.
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Ha wam mornsan, ymucHe BOMBCTBO, BUMHEHE Ha IPYHTI OCOOHUCTHUX
HEMPUS3HUX CTOCYHKIB Ta BOMBCTBO NUISIXOM €BTaHa3li HE MOXYTb OyTH
PIBHO3HAYHMMU 32 CTYTIEHEM HEOE3MEeKH, SIKHi BOHU CTaHOBJISIT ISl CYCIUIbCTBA.

Tak camo, BOMBCTBO MAaTip’l0 CBOEI HOBOHAPOJHKEHOI JAUTHHHU BBAKAE€THCS
KPUMIHAIBHUM TPABOMOPYIICHHSAM TMPH IOM SKIIYIOUYMX OOCTaBMHaxX 1 IIe
BBAKAETHCSI 3aKOHOMIPHUM, a BOMBCTBO 1HBAJIiJIa, SKUH CTpakIa€ BiJg HECTEPITHOTO
¢bi3ugHOTO 00JIIO 1 O1arae Jgikaps JOMOMOITH HOMY MOMEPTH, TAKUM HE BU3HAETHCHL.

Ckopime Bcboro, momiOHUMN CTaH peded B YKpPaiHCbKOMY KpPHUMIHAJTbHOMY
mpaBl MPOJUKTOBAHUM MMEBHOIO JOTMAaTUYHICTIO TOTJISAIB HA €BTaHA31I0, SIK1 Y CBOIO
yepry chopMyBaIuCsi BHACHIIOK ICTOPUYHUX Ta PENITIMHUX OCOOJMBOCTEH HAIIOi
JIepKaBH.

ko MM TpOaHANI3ZYeEMO CKJIaJM KPUMIHAIBHHUX IIPABOMOPYIIEHb MPOTU
XKUTTSA Ta 370pOB’s, mepeadauveHl y JAeB’sTHaauAToMy po3aim KpumiHanbHOro
kojekcy [lompmi, To mobGaymmo, WO KUIBKICTE HOPM, SIKI TependadyaroTh
KpUMIHAJIbHY BIJMOBIJAIBHICTh 32 BOUBCTBA, B I11i1 KpaiHi 3HAYHO MEHIIIA, HIXK y Hac.

[TonbChbKi 3aKOHOAABI 0OMEXKYIOTHCSI ONTUMATBHIUM BAPIaHTOM KPUMIHAJIBHO-
MPABOBOTO 3aXKCTY JKUTTS OCOOM Bij MPOTUIIPABHUX MOCATaHb, 1 MAOYTh Y HUX € Ha
1€ T1JICTaBH.

Ane cnii 3BepHYTH yBary Ha Te, IO JI0 YHWCJA ICHYFOYUX HOPM, BOHHU
BKJIIOYHMJIA OKPEMYy CTaTTIO, fKa Tependayae KpPUMIHAIBHY BIAMOBIJATBHICTE 32
BOMBCTBO JIFOJIMHU HA 11 BUMOTY 1 MiJ] BILTUBOM CmiBUYyTTS A0 Hei (§1, cT.150).

Jlo Toro , BpaxoByrouu, mo BOuBcTBa 3a KK Ilomemi Takok MokHA
PO3AUTUTH 32 CTYIIEHEM CYCIUIbHOT HeOe3MneKku, Ha aHajoriuHi ykpaincekomy KK tpu
BUJIM, 3a3HAYCHUI BUIIE CKJIAJ] KPUMIHAJIBLHOTO IMPABOMOPYIICHHS BiJIHOCUTHCS [0
MpUBIICHOBAaHOTO BOMBCTBA Ha PIBHI 3 YMHUCHUM BOMBCTBOM MATIP’I0 CBOE]
HOBOHAPOJKEHO1 IMTUHU.

Cam TepmiH “eBTaHazisi”’ € JOCHUTHh CYMEPECWIMBUM, IO YCKJIQJHIOE HOTO
TIYMa4yeHHsI 1 BUKIMKAa€ TEPMIHOJOTIYHY IUTyTaHUHY. Mu B OyAb-KOMY BHIIAJKy
CXHJIIEMOCS 110 BBeZeHHs B KpuMiHanbHOMY KOJiekcl YKpaiHU OKpeMOi HOpMH, sika O

nependayania KPUMIHAIBHY BIJIMOBINATBHICTh 3a YMHUCHE CIPUYMHEHHS CMEpTI
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JIOJIMHI Ha ii MpoXaHHsA, ajie MPU LBOMY MOTPIOHO AY’KE€ BUBAXKEHO MIAIATH 10 Ti
KOHCTPYKIIIi.

Po3pi3HAIOTH 1Ba BUIM €BTaHAa3ii, MaCUBHY 1 akTUBHY. [lacuBHa BUpakaeThCs B
TOMY, 1110 MPUIMUHSETHCS HAJAHHS HAMpPAaBIICHOI HA MPOJOBXKEHHS JKUTTA MEIUYHOI
JOTIOMOTH, 1[0 MPUCKOPIOE HACTAHHS MPUPOTHOI CMEpTi. AKTUBHA €BTaHA3isd — IIC
BBEJICHHSI XBOPIH JIOAWHI OyIb-IKUX MEAUYHHX a00 1HIMX 3ac00iB YW BUWHCHHS
IHIIUX 1M, K1 TATHYTH 3a cOOOI0 IIBHJKE 1 0e300JlicCHE HacTaHHs cMepTi. Taka
eBTaHa31s MOKE MaTH Taki POPMHU:

1) “BouBcTtBO 3 Mujocepas’ — Ma€ MICIIE B THUX BHUIIQJKaX, KOJH JIKap,
CIIOCTEpPITalouu CTpaxJaaHHA Oe3HAIIMHO XBOPOi JIIOAWMHU 1 HE Ma€ MOXKJIIMBOCTI iX
MPUNUHUTH, HANPWKIAA, BBOAWTH I BEIUKY 103y 3HEOOIOIOUOTO IMpemapary, B
pe3yibTaTi 4oro HacTynae Oa)KaHui ISl XBOPOTO CMEPTEIbHUN HACTIIOK;

2) “Camory0cTBO, 32 JIOMOMOTIOI0 JIiKapsi™ — BIAOYBA€THCS, KOJU JIIKAp JIUIIE
JOTIOMAara€e HeBUJIIKOBHOMY XBOPOMY MOKIHUUTH 3 KUTTSIM;

3) BiacHe akTHBHaA eBTaHa3isl — MOXe BIIOyBaTHCs 1 0€3 JTOMOMOTH JiKaps.
[TamieHT caM BKJIIOYAE MpWIaM, SIKUM MPUBOAUTH MOTO 10 MIBUAKOI 1 06€300J11CHOT
CMEPTI, 1 HaUe caM HaKJIaJae Ha ce0e pyKH.

BucHoBok 10 1 nuTanHs.

Takum 94uHOM, IPU CTBOPEHHI KPUMIHAJIHLHO-TIPABOBOI HOPMH TPO €BTaHA3iIo,
HEOOXITHO JaTW YITKE BHU3HAUEHHS JAHOTO TIOHATTA 1 BCTAHOBUTU TIEBHI
KBaTi(DiKyIOUl O3HAKH, B 3aJIEKHOCTI BiJl HaBeaeHux Buile BuiB. o crocyeThes
MOKapaHHs, TO 3a 1€ KPUMIHAJIbHE MPaBOMOPYIICHHS, MAaKCUMalbHI HOTO MEXI
MOBUHHI BIJMOBIJIATH TIOKApaHHIO 3a YMHUCHE BOWBCTBO TMPHU TOM SKIIYHOUHUX

o0CTaBUHAX.

2. JESIKI TIUTAHHA KPUMIHAJIBHOI BIANMOBIJIAJBHOCTI
3A KPHUMIHAJIBHI TITPABOIIOPYHIEHHSA ITPOTHU XKUTTA VY
PIIIEHHAX €CILI

OcTaHHIM YacoM TOCHJIMJIacs yBara 10 JOTPUMaHHS B KPHUMIHAJIHLHOMY

CYJIOYMHCTB1 MIDXKHApOIHUX MPUHIIUITIB, 30KpeMa MOJ0KEeHb cTarteit 6 Ta 7 KoHBeHInii
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PO 3aXMCT MpaB JIIOAUHU 1 OCHOBOMOJIOKHHMX CBOOOJ, paTtv(i-KoBaHOI 3aKOHOM
Vkpainu Ne475/97-BP Bim 17 nunus 1997 p. ¥V cr. 6 Konsenuii «IIpaBo Ha
CHpaBeIMBHUI Cy/I» 3a3HAYAETHCS TAKE:

1. KoxkeH Mae mpaBO Ha CHpaBEUITMBUNA 1 MyOJIYHUN PO3IJIsLA HOTro CrIpaBu
BIIPOJIOBX PO3YMHOTO CTPOKY HE3aJEeKHHUM 1 O€3CTOPOHHIM CYJOM, BCTAHOBJICHUM
3aKOHOM, SKMA BHUPIIIUTH CIip IMMOAO0 HOro mpaB Ta OOOB’S3KIB IHUBLIHHOTO
XapakTepy abo BCTaHOBUTH OOTPYHTOBAHICTh OYAb-SKOIO BU-CYHYTOT'O MPOTH HHOTO
KPHUMIHAJIBHOTO OOBUHYBa4YCHHS.

2. Koxen, koro o0OBMHYBAaYe€HO y  BUMHEHHI  KPUMIHAJIBHOTO
MIPaBOTIOPYIIICHHS, BBAKAEThCSI HEBHHYBAaTHUM JIOTH, JOKH HOTO BHUHY HE Oyne
JIOBEJICHO B 3aKOHHOMY TOPSIKY.

3. Koxen 00OBUHYBa4YyBaHUI y BUMHEHHI KPUMIHAJILHOTO
MPaBOIOPYIICHHS Ma€ MIOHAMMEHIIIE TaKi mpasa:

a) OyTM HeraiHO W JeTanbHO MNPOIH(OOPMOBAHUM 3PO3YMUIOI0 [JIi HBOTO
MOBOIO TIPO XapakTep 1 MPUIMHU OOBUHYBAaYEHHS, BUCYHYTOI'O MPOTH HHOTO;

0) MaTu yac 1 MOKJIMBOCTI, HEOOX1/IH1 JIJIsl IATOTOBKH CBOTO 3aXHCTY;

B) 3axumiatd cebe OCOOMCTO YW BUKOPHUCTOBYBATH HOPHANYHY JOIIOMOTY
3aXMCHUKA, BUOPAHOTO Ha BJIACHUM po3cyl, abo 3a OpakoM JOCTaTHIX KOIITIB JJIs
OIJIATH FOPUIUYHOI AOIIT MOTH 3aXHCHUKA, OJIEP’KYBAaTH TaKy JOMIOMOTY 0€30IJIaTHO,
KOJIM IIbOTO BUMAraroTh 1HTEPECH MPABOCYIJIS;

') JIONMUTYBAaTH CBIJKIB OOBHUHYBAaY€HUM a00 BUMaratu, 1mod iX JomuTaiu, a
TaKO)X BUMAaraTd BUKIUKY W JOHH 1 y CBIJKIB 3aXMCTy Ha TUX CaAMHX yMOBax, 110 U
CBIJIKIB OOBHHYBAaU€HUM,

1) AKIIO BIH HE PO3YMI€ MOBH, sIKa BUKOPUCTOBYETHCS B CyJlll ab0 HE poi
MOBJISIE HEIO, OJIEP KyBaTH 0€30IJIaTHY JOTIOMOTY MepeKiiaaaya.

Crarta 7 Konsenuii «Hisikoro nokapanss 0e3 3aKOHY» NPUCBAYEHA MUTAHHIM
KapaHOCTI KPUMIHAJILHUX MPaBOMOPYIIeHb. BiAMOBiAHO 0 1i MPUMKCIB HIKOTO HE
MOke OyTH BHM3HAHO BHMHHHM Yy BYHMHEHHI OyAb-KOIO  KpPHUMIHAJIbHOTO
MPaBOIOPYILICHHS] Ha MiJCTaBl Oynb-sKOi Aii 4K Oe3disJIbHOCTI, SKa Ha Yac ii

BUMHEHHS HE CTAaHOBWUJIA KPUMIHAJIHHOTO MPABOMOPYIICHH] 3TiTHO 3 HAaIlIOHAJHLHUM
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3aKOHOM a00 MDKHApOJHUM IpaBOM. Tako)X HE MOke OyTH MpPHU3HAUYCHE CyBOpille
MOKapaHHs, HIXK Te, 0 MiJIAraio 3aCTOCYBaHHIO Ha Yac BUMHEHHS KPUMIHAIBHOTO
MPABOIOPYIICHHS.

3MmicT aismpHOCTI €Bpornelicbkoro Cyy 3 mpaB JIIOJUHU MOJIATae B TOMY, 11100
NEPEeBIPUTH, UM 32 MEBHUX 00CTaBUH, HABEJACHHUX 35SBHUKOM, JepKaBa Jisia B Mexax
CBOIX 000B’s13KiB BimoBigHO 10 KoHBeHIN Ta He momyctuna ii mopymenss. €CILI
TIYMauuTh MojoxkeHHs KoHBeHIli, po3BUBaIOYH iX O KOHKPETHUX OOCTaBHUH, SIKi €
IpeIMETOM PO3TIISAY BiAMOBIIHOIT CIIPABH.

3a naHUMU 4IEHIB YKpPaiHChKOi ['€NbCIHCHKOT CHUIKK 3 TpaB JIIOJUHU, SIKI
nocimipkyBanu  npaktuky €CIIJI momo AoTpuMaHHS YKpaiHCBKHUMH — CyAamMH
MOJI0KEeHb CT.6 KOHBEHIIIT Mpo 3aXUCT MpaB JIIOAUHU 1 OCHOBOIOJIOKHUX CBOOO/ MpHU
3MIIMCHEHH] KPUMIHAJIBHUX MPOBAKEHb, HAWOLIbIIA KUIBKICTh OCKap>KE€Hb PIIICHb
HalllOHAJIBHUX CYZIB y COpaBax NpO KPHUMIHAJIBbHI MPAaBOMOPYLIEHHS MPOTH >KUTTS
CTOCyBajlacsi came IMpOIeCyalbHUX aCIMEKTIB TOPYIICHHS IpaBa TPOMAJIsH Ha
CIpaBEIJIUBUM CyJ. YTIM 3a3HAYAETHCS, IO MPOCTEKYETHCS UITKA TEHACHINS 0
30UIBIIEHHS BUKOPUCTAaHHA MpakTHKU €Bponelicbkoro cyny. Cynni He 0o0sThecs
MOCWJIATACS Ha PI3HI €BPOIMEUCHKI PIMIEHHS, OCKUIBKH PO3YyMIIOTH IO 0 YyBaru
noTpiOHO OpaTh BCl TOYKH 30pYy, @ OCOOJMBO MO3ULIID TaKOTO0 MIKHApOIHOTO
CyJIOBOTO OpraHy, sik €Bpomneichbkuil cya 3 mpaB JOAUHU. MiKHapoaHa CyaoBa
MpereICHTHa TPAaKTUKa HE MOXKE 3aBaJUTH, a JIMIIE JIONMOMOXE CyAAsM HaOyTu
npodeciifHuX 3HaHb Ta BMIHb.

3a mpuKkiaj] 3acTOCYBaHHSA HallioHadbHUMHU cygamu pimenb €CIII mpotu
VYkpainu mono mopymieHHs cT. 6 KoHBeHIi Moke cTaTu KpUMiHaJIbHAa CIpaBa
No580/13/13-k, piieHHs 3 K0 OyJI0O BUHECEHO KOJIETI€I0 CY/JIB CyAOBOi MajaTu 3
KPUMIHAJIBHUX CIIpaB ATNENSIHHOTO cy 1y XapKiBChKO1 00JaCTi.

Bupoxom Jlebeauncbkoro paiionHoro cyny Cymcebkoi obnacti M. Oyno
3acymkeno 3a 4. 1 ct. 115 KK no nmokapanss y Bui m0o30aBJICHHS BOJII CTPOKOM Ha
TPUHAAIATH POKIB. SIK BCTAaHOBMB CyJ TEPIIOi iHCTaHII, M. 3 METOI0 3 ’sSCyBaHHS
0coOMCTUX CTOCYHKIB 13 I1I. MIIIOB 13 HUM Ha JIyT, 7€ y X0/ CBapKH, BBaXKaouu cede

oOpaxkeHuM, HaHic notepriaomy L. nekinpka yaapiB y HOTUIMYHY JUISIHKY TOJIOBH,
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a MOTIM CXOIKB OCTaHHHOTO 00OMa pyKaMu 3a IIHIO CIIEPeay 1 IPOTArOM JEKIIBKOX
XBWJIMH 3/IaBJIIOBaB ii, CBIJOMO MMO30aBIIAI0YM TOTEPIIIOT0 MOMIUBOCTI JUXATH.
[Ticnst Toro, K MOTEPHUINI MepecTaB MOJaBaTH O3HAKHU KUTT, OaKal0uu MPUXOBATU
BUMHEHE KpUMiHAJIbHE MPABONOPYIIECHHS, BINTATHYB Tpyn . 10 BUKOMaHOi Ha JyTy
SMH Ta 3aKomnaB Horo. [licis 1poro oar MOTEpIIiioro 3axoBaB, a 0apceTKy 1 KITtodi
3a0pas 13 co00¥0.

B anensmiitHii ckap3i 3aXUCHUK M. MpOCUB BUPOK CYJly CKacyBaTu Ta 3aKpUTHU
KpUMIHAIbHE MPOBAIKEHHS y 3B ’A3KYy 3 HEBUHYBATICTIO M. y IHKpUMIHOBaHOMY
JUSIHHI, TTOCWJIAIOYHUCh HA T€, 10 BUPOK CYyNy Mepiioi iHCTaHII OyB HE3aKOHHHUM 1
HEOOTPYHTOBAHMM BHACIIJOK HEBIJAMOBIIHOCTI BHUCHOBKIB CyAy (aKTUYHHUM
oOCTaBMHAM  CIOpaBd Ta ICTOTHUM HOPYIIEHHSM  BHUMOI  KPUMIHAJIbHO-
IPOLECYaJIbHOTO 3aKOHY. 30KpeMa Cy/loM He OyB ypaxoBaHUH (haKT HE3aKOHHOI'O
3aCTOCYBaHHA 10 M. aaMIHICTPATUBHOIO apeliTy Ta 3aCTOCYBaHHS HE3aKOHHUX
METOAIB (PI3UYHOTO Ta MCUXOJIOTIYHOTO THUCKY, BHACIIJIOK YOTO BiH 3MYIICHUN OyB
cebe 0OMOBUTH.

BuHocsuu pimieHHs mo Wi Chpasl, KOJEris Cy[AiB 3a3Hauwia, 110 Aaloyu
OIIHKY JI0Ka3iB, CyJ MEPIIOi 1HCTaHIll He 3BEPHYB yBary Ha Te, 110 mokaszu M. mif
yac BIATBOPEHHS OOCTaHOBKM Ta OOCTaBMH MOAli OyJiM 3yMOBIIEHI MONEPEIHIM
HE3aKOHHUM TOBO/DKCHHSIM 13 HUM, Yy TOMY YHCJl 1 HE3aKOHHUM apeuToMm, Ta
OTpUMaHI BHACIIZIOK ICTOTHOTO TOPYIICHHS TpaB 1 CBOOO JIOJWHU, TApAHTOBAHUX
KoHctutyti€ero ta 3akoHaMu YKpaiHd, a TOMY Ha JyMKY KOJIET1i CyA/iB HE MOXYTh
OyTH BH3HAHI CyJOM SIK JOIYCTHMI JIOKa3W 3 oryisany Ha moisiokeHHs ct. 87 KIIK
Ykpainu.

Crarra 62 Koncturyuii Ykpainu nepeadauae, 1mo OOBHHYBAYEHHS HE MOXeE
IPYHTYBAaTHUCS Ha JIOKa3aX, OJEpKAaHUX HE3aKOHHUM IIIIXOM, a TakKoX Ha
NPUMYILIEHHAX. YCl CyMHIBM LIOJO JOBEICHOCTI BUHU OCOOM TiIyMayaThCsi Ha i
KopucTh. 3rigHo 31 cT. 8§ KIIK Ykpainu kpumiHanbHEe MPOBAIKEHHS 3A1HMCHIOETHCS 3
TOJIepKAHHSAM TIPUHITMITY BEPXOBEHCTBA TpaBa BIJAMOBITHO JO SIKOTO JIIOJAWHA, ii
mpaBa 1 CBOOOJM BHM3HAIOTHCS HAWBUIIMMH IIHHOCTSIMH Ta BHU3HAYAIOTH 3MICT 1

CIPSIMOBAHICTh  JSJIBHOCTI  JepkaBu. [IpwHIMI  BEpXOBEHCTBA IpaBa ¥y
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KPUMIHAJIbBHOMY  TPOBAJKEHHI  3aCTOCOBYETHCS 3  ypaXyBaHHSM  MPAaKTHUKU
€poneiicekoro Cyay 3 npas moauHu. 3okpema, y pimenHi €CIII «YmakoB Ta
VYmrakoBa mpotu Ykpainu» Big 18 yepBHs 2015 p. 3a3Havaerbcs, MO MEIUYHI
JIOKa3M, K1 MATBEPHKYBAIM 3aroiIsTHHS 3asBHUKY TIUICCHUX YIIKOKEHb, TaK 1 HE
Oyno cmpoctoBaHo. KpiMm Toro, opraHu BIagd HE BHCYHYJIH IKOJHOTO
ATBTEPHATUBHOTO TMOSICHEHHS IIOJI0 MOXOKEHHS TUIECHUX YIITKOKEHb Y 3asSBHUKA,
OKpIM 3arajpHOi iHdopMallii, o Aeski 3 HUX BiH Mir cam co0Oi 3aBmatu. €CILJI
yKa3aB, II[0 BH3HABAJIbHI MTOKA3M 3asBHUKA OyJI0 OTPUMAHO BHACIIIOK JKOPCTOKOTO 3
HUM MOBOJDKeHHS. Opranu BiaJd HE TOSICHWIM II3HINIY BiJIMOBY 3asiBHHUKa BiJl
BHU3HABAJIBLHUX MOKa31B. binble Toro, mepBMHHI BU3HABAJIbHI MOKA3H 3asIBHUKA JISTIIH
B OCHOBY HOro 3aCyJIKEHHS, 1 CyJd HaBiTh HE HaMarajiucsi BCTAHOBUTH 4M Oylo iX
HajaHo n00poBUIbHO. 3aramom €CIIJI nmiiioB BUCHOBKY, IO MpaBa 3asBHUKA HE
CBIIUMTU TIPOTH cebe Ta Ha NPaBOBY JOMOMOTY Oyjo OOMeXeHO Ha CTafili
JIOCYJIOBOT'O PO3CIiAyBaHHS Ta IO Il OOMEXEHHs He OyJi0 BUIIPABJICHO T Yac
CyJ1I0BOT0 po3risiny crpaBu. O1xke, Oyino nopymieHo mi. 1 Ta 3 ¢r. 6 Konpenitii.

Anensuiiauii cyqn XapkiBCbKOi 00J1acTi, JTOCHIIMBINII y TOBHOMY 00cCs31
JIOKa3d Ta TMOKa3W CBIIKIB, sKi OyJH MOKJIaJCHI B OCHOBY OOBHMHYBAJIbHOI'O BUPOKY
CyJIOM TIepIIoi 1HCTaHIlIi, yKa3aB TaKe: BUXOMSYM 13 KOHCTUTYI[IMHOTO MPUHIIMITY
MpEe3yMIIlii HEBUHYBATOCTI, 3aKPIIJICHOMY TaKoX y CcT.6 €Bporneiicbkoi KonBeHiii
PO 3aXUCT MPaB JOJIMHU 1 OCHOBOMOJIOKHUX ¢B00O, cT. 17 KIIK Ykpainu, 3rigHo 3
SKUMHU OOBHHYBAUYCHHS HE MOYKE TPYHTYBATHCS Ha JI0Ka3aX, OTPUMaHUX HE3aKOHHUM
IUIIXOM, yYC1 CYMHIBH OO JIOBEJEHOCTI BUHU OCOOM TIyMayaThCs Ha 11 KOPUCTh. Y
nopymerHs c¢r. 87 KIIK Ykpainu cyn mepinoi iHCTaHIIIT MOKJIaB B OCHOBY BUPOKY
HEJOMYCTUMI JIOKa3d, OTPUMaHI BHACIIIOK ICTOTHOTO TMOPYUIEHHS IMpaB Ta
OCHOBOIIOJIOXKHUX CBOOOA JronuHu. Ha mijmcraBi 3a3HAu€HOTO, KOJETis CYIIIB
KOHCTaTyBaJia, 1110 OOBUHYBAJIBHUN BUPOK 110710 M. HE MOKe BBa)KaTUCS 3aKOHHUM 1
M1IsITa€ CKACYBaHHIO .

Posrnsnemo me nexinbka pimenbs €CIUJI momgo okpeMux mopyiieHb CT. 6
KoHuBeH1ii mpu 3/11iCHEHHI KpUMIHAJIBHUX MpoBamkeHb. [lepma crpaBa crocyeTbes

MOpYIICHHST MpaBa 30epiraTi MOBYaHHS Ta He cBigquutu mpotu cebe. Crpasa
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Tumuenko npotu Ykpainu, 3asBa Ne47351/06 Big 13 xoBTHs 2016 p. Onuc crnpapw.
VY cepnni 2005 p. €Bren Tumuenko npuixas 13 Cym g0 Kuea. Onpa3zy micist 1boro
MUTIIIS 3aapermTyBajla WOro Ha 3ali3HUYHOMY BOK3ajldl 3a TMIJ03pOI0 y JBOX
BOMBCTBax Ta norpadyBaHHi, siki BiH ckoiB y CyMax. Y HbOro 3HaWIUIM JIEAK1 peul,
0 Hajexanu >xeprBam. HactymHoro musi aBoe MimimionepiB i3 Cym moBesnu
Tumuenka nHazan. Iligq dac mepeBe3eHHs MIUTIIIOHEPHW 3YNUHSIIUCSA, Owim ioro,
KaTyBajiy, TBAJITYBAJIU JIEPEB 'STHOIO MAJMICI0, HAOMBAIM POT 3€MJICI0, BUMArarouu
313HATHCS Yy 37104MHI. TUMYEHKO Ka3aB, IO BiH IbOTO HE POOUB, a OyB JIHILIE CB1IKOM
TOTrO, 10 11 3poomnu Horo 3HaiioMmi A. Ta C. Ilicis karyBanb TUMYEHKO IOTOIUBCS
313HATUCA Yy BCIX 3JI0YMHAX, SKI Homy npunucyBand. Odimepu MUTILIT TaKoX
«BIAPETIETUPYBAIM 3 HUM YCI TOTP1OHI iM MOKAa3aHHS.

18 cepnusi cyamenekcnepT 3adikcyBana Ha TUN TUMYEeHKa YHCIEHHI MOO0O1,
HaHECEHI TYIIMMHU TBepAUMH npenmeramu. KpiMm Toro TuMYeHKO pO3MOBIB, 110 HOMY
HE JI0O3BOJWJIM TIOTOBOPUTH 3 aJIBOKATOM HAOJMHIN, a caM aJIBoKaT He OyB
3aifikaBiieHud y crpasi. [li3Hiie 3’scyBajiocs, 1Mo aJABOKaT 13 CIAYUM HEoPIIiiHO
YMOBJISUIM MOTO «pO3MOBICTH IM MpaBay», 00 BIH HalKCaB CIM BapiaHTIB 313HAHb 1
JKOJIHE 3 HUX HE BUTIISAANO JOCTATHHO MPaBAOINoAiOHO. TUMYEHKO HEOIHOPA30BO
MOJIaBaB CKapTd, y SKUX 3aiBIIB NMPO THUCK Ta JYXOPCTOKE MOBOKEHHS 3 OOKY
paBoOXOpoHIIiB. Y BepecHi 2005 p. BiH BIIMOBHUBCS BiJ CBOiX CBIJY€Hb, SIK1 JaBaB
i TUCKOM 1 3asBHMB, III0 HIKOro He BOWMBaB, a OyB JHIIE CBIJKOM BOMBCTBA, SIKE
ckoii A. ta C. Ciniuuii BIAMOBUBCS BIIKPUBATU KPUMIHAJIBHY CIIPaBy 3a CKaproo
Tumuenka, 60 ¢akT KaTyBaHHS 3alepedyBajid MITIIIOHEPH, SIKI MOTO KaryBaiu. Y
tpaBHi 2006 p. O6nacuuii anensmiitauil cyn Cym 3acyauB TuMueHka 10 JOBIYHOTO
no30aBJeHHS BOJI 3 KOH(ICKalli€r Bcboro MaifHa. Lleil BUpOK cyJ1 BUHIC Ha OCHOBI
CBITYEHb CaMOTO OOBMHYBA4YEHOTO, a (haKTHUYHI HEBIAMOBITHOCTI Y IMX CBIAYCHHSX
BU3HAB HecyTTeBUMHU. Cyqa BIIXWIWB TBEPKCHHS THMUYEHKA MpO HOro KaTyBaHHS
Mmimitionepamu. CyJl TaKOX HE BUKJIMKAB BaKIIMBOTO CBiJIKa, AKUW OyB 3HAOMMIA 13
JIOJIbMU, SIKMX THMYEHKO HAa3WBaB BOMBIISIMHU.

VY cepnni 2006p. BepxoBuuii Cyn VkpaiHu 3aqulIMB BUPOK y CHIIl, TOMY

Tumyenko pa3om 13 anBokatom 3BepHynucs g0 €CIUL. Y 2016 p. CCIIJI Bu3HaB, 110
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M1J1 9ac caiacTBa i3 TUMYEHKOM MOBOIUIIUCS KOPCTOKO, PO3CIiyBaHHS IIbOTO (PakTy
He OyJ10, KpIM TOT'O IIPAaBOOXOPOHIIl MOPYIIMIIM HOTO MPaBO HE CBIAYUTH IIPOTH ceoe.
Ile o3nauae, mo Oynu mopymeni crarti 3 ta 6 Komsenmii. €CIIJI mpucyaus
BUIUIATUTH THUMYEHKY 3 YyKpaiHChKOro OIOKETy 9 THCAY €BpO KOMIIEHcallli
HeMaTepiaabHOI HIKOAU Ta CPOPMYBAB TaKy MPABOBY MO3UILIO.

VY wmiit cipasi Cyq BCTaHOBUB, IO J€pKaBHI OPraHd HECYTh BiANOBIJAIbHICTD
3a TIJIECHI YIIKOJHKEHHS 3asBHHMKA, OTPUMaHI HUM MPU HE3 COBaHUX OOCTaBUHAX, Y
TOM yac, KOJIM BiH mepedyBaB MiJl KOHTPOJIEM MiJiLii, He3aJ0Bro A0 MOro MEepIIoro
JOTMUTY. 3assBHUK JIOBIB 11€ MMUTAHHS JI0 BIJJOMa Cyay MEpIIoi IHCTaHIIIi 1 IPOCUB CY]T
He OpaTH 10 yBaru Moro CBIAYEHHs. Y CyJl BiH TAKOX CKap>KUBCS HA MCUXOJIOTTYHUN
TUCK, SIKUW Oe3MepepBHO 3/1MCHIOBABCS HAa HHOTO 3 OOKY BIANOBIIHHUX IMpalliBHUKIB
muminii. [IpoTe cyn mepiioi iHCTaHINI HE BXKUB JKOJHUX 3aXOJIB JIJISl MEPEBIPKU
TBEP/IP)KCHb 3asgBHUKA 1 BIAXWIMB MOr0 CKapry Ha Tid MiJICTaBl, IO 1€ MUTAHHS BXKE
po3ciigyBasiocsi opraHamMu TpokypaTypu. Takuii dopmanbHUM miaxing e OiibIie
HE3pO3yMIJINH, BpaxoBYIOUH TOM (DAKT, 110 Cy]a NMEPIIOi 1HCTAHIT BU3HAB MPOOIIEMY,
NOB ’s13aHy 13 HAAMIPHO TPUBAJIMM YTPUMAHHSM 1]l BapToro 3asiBHUKA B ITT, ne BiH
MIT TiJIaBaTUCS OYyJb-IKOMY THUCKY 3 OOKY MpAIiBHUKIB MITiIlli, MPUYETHUX IO
KOPCTOKOTO TOBOKeHHs 3 HUM. Kpim Toro, 3a Tukux oOcraBuH cmpaBu, Cya
BBA)KAa€, 10 CBIIYEHHS 3asBHUKA 3Irpajii Ba}JIMBY pOJb y WOro 3acCyaKEHHI,
HE3BaKAIOYM Ha Te, IO BIH MI3HIIIE BIIMOBHMBCS BIJl HMX SK BiJI OTPUMAaHUX ITiJT
THCKOM.

VY cnpasi «Kpusomeit npotu Ykpainuy, 3asBa No7433/05 Bix 23 uepBus 2016
p. TIPEAMETOM OCKAp>KEHHsI CTajo TOPYIICHHS PO3yMHUX CTPOKIB KPUMIHAJIHLHOTO
npoBakeHHA. DakTU4yHI OOCTaBUHU CHpPaBU Taki. 3asBHUKA pa3oM 3 I1HIIMMHU
ocobamu 15 ceprasa 2001 p. Oyno 3aTpuMaHO 3a MiJO3POI0 Y BUMHEHHI JIEKIIBKOX
enizoiB Kpaapkok. 24 cepnus 2001 p. mono 3asBHHMKA OyJo MOPYIICHO
KPUMIHAJIbHY CIIpaBy 3a ()aKTOM 3amofisiHHA 0C001 CMEPTENbHHUX YIIKOKCHb B
pesymbrati JTII. YV mnomanpimmoMy KpuMiHaibHa CIpaBa 3a OOBHHYBAuYCHHSAM
3asBHMKA HEOJHOPA30BO BHUALISIACS Yy OKpeMe MPOBaKEHHs Ta 00 eJIHyBanacs 13

IHIMMU  cpaBamMu. KpiM  TOro, mpOBa/KEHHS Yy CHOpaBl IMIOAO 3asBHUKA,
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HEOJIHOPAa30BO 3YIMUHSIIOCS, a CIIpaBa MOBEpPTalach HA IOAATKOBE pO3CiayBaHHs. 24
TpaBHa 2012 p. palioHHMH CyJ BU3HAB 3asBHMKA BUHHUM Ta IMPU3HAYMB HOMY
MOKapaHHA y BHUAI BOCBMH pOKIB T030aBlIE€HHS BOJI 13 KOH(ICKAIIEI0 BCHOTO
HAJIEKHOTO NOMY MaifHa.

[TpaBoBa mozwuriss €CILI momo 1i€ei cnpaBu Oyna takoro. CyJ 3a3HAuYMB, IO
nepiof], IKUA Mae BpaxOBYBaTHUCS, MouyaBcs y wii copasi 15 cepmust 2001 p., xonu
3asBHMKa OyJ0 3aTpUMaHO 3a IMIJI03pO0 Yy BUYHMHEHHI KPUMIHAJIBHOTO
IIPaBOIOPYILIEHHS, Ta 3akiHuuBcs 24 TpaBHs 2012 p., Konu y cIipaBsi 1010 3asSBHUKA
Oyno BUHECEHO BHpOK. IIpoBakeHHs, sike BKIOYAIO JO ceOe CyIOoBE CIIJICTBO Ta
CYJIOBHUH PO3IJISII CIIPaBU CYJIOM TPUBAJIO OLIBII SIK JECATHh POKIB Ta JI€B’SITh MICSIIIB.
Cyn 3a3Hayae, IO OCHOBHI 3aTPUMKH Yy TPOBAJDKEHHI OYyJIM CIPUYMHEHI
HEOJIHOPA30BUM 3aKpUTTSIM CIpPaBU OpraHaMu MpOKypaTypu, OO ’€IHAHHIM Ta
BuauUieHHsM cropaBu mono JTII ta BOuBcTBa A. I'. Ta mMOBEpHEHHs CIpaBU Ha
JOJJaTKOBE PO3CIIAyBaHHs. Y 3B 3Ky 3 LUM CyJ HAaroJollye, L0 IOBTOPHA
nepefavya CopaBd JUIsli NOBTOPHOIO PO3CIIAYBaHHS Ta IOBTOPHOTO PO3IIIALY B
paMKax OJIHOTO MPOBAKEHHS MOXKE CBIIYUTHU MPO CEPUO3HI HETOMIKUA B IISUTBHOCTI
MeXaH13My KpUMIHAJILHOTO TTPaBOCYS.

BusuuBim Bci Matepianu, Cyq BBaxae, 1o YpsiJ HE HaJaB )KOJHOTO (GakTy 4u
aprymeHTy, 31aTHoro nepexkoHatu Cyz AiiTH 10 1HIIOro BUCHOBKY B 1iH cripaBi. Cyn
BBa)Ka€ 110 Y Il CrpaBi OpraHy BJaJy HE BUPIIIMIN CIPABY 3asBHUKA 3 HAJICKHOIO
PETENBHICTIO 1 1[0 TPUBAIICTh KPUMIHAIBHOTO MPOBAKEHHS 1110/10 OOBUHYBauYCHHS
3asBHMKA HE BIATIOBIIA€ BUMOTAM PO3YMHOT'O CTPOKY.

VY cmpaBax npo goBeaeHHs a0 camoryoctBa (ct. 120 KK) npemmerom
ockapkeHHst 10 €CIUI 37e61nb1Ioro TakoX € IpolecyalbHl aCMEeKTH 3aKpUTTS
KPUMIHAJIBHUX CIpaB cligauM abo mpokypopom. Tak, y crpasi

«Kauypka npotu Ykpainn» €CIIJI BuznauuB nopyimieHHs cT. 2 KoHBeHIli y
MpOIIECYyaTbHOMY AacCleKTlI W TPU3HAYUB BIAIIKOAYBAaHHS MOPAJIBHOI IIKOJU
3asiBHUKAM. Y JIaHOMY BHMAJAKy TOAPYXoks KadypkiB ckapKuiaocs Ha HE3aKOHHE
3aKpPUTTS KPUMIHAIBHOTO TMpoBa/keHHs. Amnanoriyde pimenns €CIII Oymno

npuitHATO y crpaBax «MacHeBa npotu Ykpainm» Ta «Cepriit [lleBueHko mpoTu
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Ykpainm».

BucHoBOK 10 muTaHHA 2.

Takum yrHOM, MOXKHA 3poOuTH BUCHOBOK, mo C€CIUI, mocmiauBmm BigMOBY
JIEp’KaBU PO3MOYMHATH KpPUMIHAJIbHE MPOBAKEHHS Ta 3A1MCHIOBATH €(QEKTHUBHE
JIOCY/IOBE PO3CHiAyBaHHS 32 (DAKTOM BUMHEHHS KPUMIHAJIBHOTO MPABOMOPYIICHHS
JIOBEJIEHHS 710 caMory0cTBa, BOavae MOPYIIEHHS HE MaTepiaJbHUX, a MPOIECyaTbHUX
HOpM. Po3rnsim  MaTtepiabHMX —aclekTiB chnpaBu (TOOTO TOPYIIEHHS HOPM
MaTepiaJbHOTO MpaBa) CyJOM He nependadaerbes, 1 B yCiX BUILE3TaJaHUX BUMAAKaX
€CIJI Oyno BiIMOBJIECHO Y BU3HaHHI iX mopymieHHsMU KOHBEHINT po 3aXHCT MpaB
JIFOJJMHU ¥ OCHOBOIIOJIOXKHUX CBOOO/.

3. AKTYAJIBHI MHNPOBJEMH KPUMIHAJIBHOI
BIAITOBIJAJIBHOCTI 3A KPUMIHAJIBHI IPABOITIOPYLHEHHS ITPOTHU
310POB’sd OCOBHA

He nuBnsuuch Ha HAasBHICTH BEJMKOI KUIBKOCTI HAYKOBHUX ITyOJIIKaIlii, YMMajo
aCMEeKTIB KPUMIHAIBHO-TIPABOBOT XapaKTEPUCTUKHU HE3aKOHHOTO MPOBEACHHS abopTy
1 IOKapaHHs 32 HbOTO MPOJIOBKYIOTh 3aJIMIIATUChH AUCKYCIHHUMU, OCOOJIMBO 1CHYIOUYA
nporajvHa y KpPUMIHAJBHO-TIPABOBIM OXOpOHI MalOyTHHOTO (HEHAPOKEHOTO)
KHUTTHA.

Hanpuknan, na nymky T. TapaceBud, ckiiagu KpUMiHAJIbHUX PABOMOPYILIEHB,
nependayenux ctT. 121 1 ct. 134 KK, He KOHKYpyIOTh M CO00I0, a HajexaTh J0
CYMIXKHHMX, PO3MEXKYBaJIbHOIO 03HAKOIO MK SIKUMH € HasIBHICTh (B1JCYTHICTb) 3r0JIx
KIHKM Ha TPOBEJEHHS Takoi omepaiii. 3 ypaxyBaHHSIM, 30KpeMa, 3apyOi’KHOTO
JIOCBIly aBTOpKa MPOroHye Bkazatu y nucnosuiii 4. 1 c¢r. 134 KK Ykpainu Ha 3rogy
BariTHOI Ha MPOBEJEHHS onepallii TY4YHOTO epepuBaHHs BariTHOCTI.

Bunmaerbcs, onnak, mo motpebu B Takomy yrouneHHI KK VYkpainu nemae,
OCKUJIbKM HAsIBHICThH 3TOJIM BariTHO1 JKIHKM Ha MPOBEICHHS a0OpTy 1 TaK OYEBU[IHA;
BOHA OJIHO3HAYHO BUIUIMBAE, 30KpeMa, 13 3aKOHOJABYOTO BHU3HAYCHHS abopTYy,
3akpimieHoro B ¢T. 50 OCHOB 3aKOHO/IAaBCTBAa YKpaiHU MPO OXOPOHY 370pOB’s (1asi —

OcHoBHM). 3a BIACYTHOCTI BKa3aHOI 3rOAM HE3aKOHHE IEepEepUBAaHHSA BariTHOCTI
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BUYMHEHE YTBOPIOBATUME CKJIAJ 1HIIOTO 3JI0YMHY MPOTH 3J0POB’ST 0COOM — YMUCHOTO
TSDKKOTO TisecHoro yikoxeHHs (c1. 121 KK).

3 anHamizy BITYM3HAHOI IOPUIUYHOI JTepaTypu, a TaKoX MaTepiajiB
MPaBO3aCTOCOBHOI MPAKTUKU TAKOK HE BUILIMBAE, IO MUTAHHS MPO PO3MEKYBAHHS
BKAa3aHUX CKJIAJiB KpUMIHAJIBHUX IMPABOMOPYIIEHb TNOTpPeOye CIeHiaJbHOTO
3aKOHO/IaBUOTO BUPIIICHHSI.

30KkpeMa, OKpEeMHMH JOCHITHUKAMH BKa3yeThCS Ha  HENPABWIBHICTh
3allpOBA/DKEHHS  Takoi  KBamiikylodoi  O3HAKU  CKJIaQy  KPUMIHAJIbHOTO
npaBonopyiieHHs, nependaueroro ct. 134 KK, sk 6e3mnigHicTh, Ha Tii MiACTaBl, U0
el HaCHIOK MOXe OYTH BCTAHOBJICHMM JIMINE MICIS CIUIMBY 3HAYHOIO Hacy, a
CTOCOBHO 0CO0H, sIKa HE J0CATra CTaTeBOi 3pIJIOCT], — TUIBKH MICJIA ii TOCATHEHHS.

3BEpHEHHS 10 MaTepiajiB MPaBO3aCTOCOBHOT MPAKTUKH 1 MEMYHOI JITEPATypH
JI03BOJISIE CTBEPIKYBATH, 110 II€ HE 3aBKIU Tak. Hanpuknao, supokom O6010HCHKO20
pavionnozo cyoy m. Kuesa 3a u. 2 cm. 134 KK 3acyooiceno nikapsa-einexonoza JI. 'V
bepesni 2008 p. JI., nepebysarouu na newcii, He3aKOHHO NPoseld abopm Nomepnill
A. He y cneyianbHO-aKpeoumo8anomy 3aKkiaoi 0XOPOHU 300p08 s, d 3a MiCyem C8020
nposicuBanHs. YHacniook yboeo A. 6yna eocnimanizo8ana 00 nojio208020 0yOUHKY, oe
iti 6yno nposedeno onepayiro i sudaieHo mamxy 3 npuoamxkamu. lnkpuminyBanns JI.
4. 2 cr. 134 KK BBa)xaeMo MpaBUIIbHUM, aJ[KE€ BUNHEHUM HEIO 3JI0YMHOM MOTEPHLTIHA
OyJ10 CIPUYMHEHO O€3ILI1THICTD.

Hapenenuii npukiag € NOKa30BUM Y TOMY CEHCI, 110 HasBHICTb O€3ILIITHOCTI
JKOOHUX CyMHIBIB He BuUKIMKanga. Omxke, 3akpilieHHS OE3IUIIHOCTI  SK
KBaTi(piKyt0uOi O3HAKM aHAJI30BAHOTO CKJIaJy KPUMIHAIBLHOTO MPABOMOPYIICHHS
3arajoM He CyNepeurThb 311MCHEHHOCTI KPUMIHAIBHOTO MEPECTIAYBAHHS SIK OAHOMY 3
MPUHIINAITB KpUMIiHAJi3aITii.

B cBoro uepry, K. UepeBko mnpononye pomnoBHutu cT. 134 KK HOBOMO
YacTHHOIO, sika O rmependavana TOCWIECHY BIAMOBIJAJBHICTh 32 HE3aKOHHE
TIEpEPUBAHHS BariTHOCTI, CTPOK SIKOT CTAHOBUTH MOHAJ 22 THHKHI.

MoxHa cka3aTtd, 110 BKazaHa TMPOMO3HUIIS MEPEryKyeThCsl 13 TO3HUIIIETO,

BimoOpaxkeHoro B cT. 152 KK IlombIi, 3riIHO 3 KOO BiANOBIIAIBHICTh 32 HE3aKOHHE
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NepepUBaHHS BariTHOCTI MOCUIOETHCS, SKIIO TUIIJT JOCAT 3/IaTHOCTI JI0 CAMOCTIMHOTO
JKUTTS 11032 OPraHi3MOM BariTHOI JKIHKH.

DopMyITIOBaHHS «HE3aKOHHE MEPEPUBAHHS BariTHOCTI, CTPOK SKOi CTAaHOBUTH
noHaa 22 TWKHID», Ha TNEPIIMA TMOIJIAN, BUIISAAE TaBTOJOTIYHUM, OCKIIBKU
HE3aKOHHICTh TIEPEPUBAHHS TAKOi BAariTHOCTI BUILIUBAE 3 MOJIOKEHb PETYISITHBHOTO
3akoHO/aBCcTBa — 30Kpema, OcHoB 1 LIK VYkpainu. Pazom 3 Tum HaBpsig yu MOKHA
BUKJIIOYUTH TEPEPUBAHHS BariTHOCTI MOHAJ] 22 THXHI, SKE 3yMOBJIEHE CTaHOM
KpaitHboi HEOOX1HOCTI, Y 3B’SI3Ky 3 UMM BKa3iBKa Ha HE3aKOHHICTh y LIbOMY pasi €
BUIIPABJIAHOIO.

[IpoGyiema OpUIUYHOT OIIHKK HE3aKOHHMX IMOCSTaHb HA KUTTE3MATHUM TUTI,
0e3yMOBHO, ICHye, a TOMYy Oyab-sIKI COpOOHM, CIPSMOBAaHI Ha 1i BUPILICHHS,
3aCIyTOBYIOTH Ha MiJITPUMKY.

TpanuuiiiHOIO B KpUMIHAIBHO-IIPABOBIA Haylll € TOYKA 30pY, BIAMOBIIHO 10
SKOI KUTTS TUIOAY, sIK€ BIOYBA€ThCS B yTPOOl MaTepi, CIi BIAPIZHATH BIJl KUTTS
JIOJIMHU;  OCTaHHE, Oyaydyd  CAMOCTIMHMM  T03ayTPOOHUM  ICHYBaHHSIM,
pPO3MOYMHAETECA 3 TOYATKOM  (PI310JOTIYHUX TIOJIOTIB, a SKIIO TOBOPHUTH
KOHKPETHIIIE, — 13 TPOPI3YyBaHHSIM TOJIBKH JTUTHHU, IO BUXOJIUTH 3 OpPraHi3My
Marepi.

VY Mexax 1bOoro yCTajeHOoTo MiIX0Ay Uil B yTpoO1 MaTepl — 1€ JIMIIE YacTHUHA
OpraHi3My BariTHOi JKIHKH, a BHYTPIIIHLOYTPOOHE YMEPTBIHHS IUIOAY 32 HASBHOCTI
MIiJICTaB, HE OyAy4u BOMBCTBOM — 3JIOUMHOM IIPOTH KUTTS, MOXKE PO3IIHIOBATUCH SIK
3JI0YMH MPOTH 370POB’ sl — HE3aKOHHE TPOBEJICHHS a00pTYy.

3BepHEMO yBary Ha Te, II0 HE3aKOHHE MPOBEACHHS a0opTy 0c0o0010, sSIKa Mae
creniajbHy MEIUYHY OCBITY, 3@ BIACYTHOCTI 3a3HaueHux y 4. 2 cT. 134 KK VYkpainu
HACHIAKIB (TPUBAJIOrO pPO37aay 370pOB’s, OE3IUIAHOCTI a00 CMEpTi MOTEPIILIOT)
KpUMIHAJIbHY BIIMOBIAAIBHICTD HE TATHE HE3AJICKHO BiJ] TPUBAJIOCTI BariTHOCTI. [Ipu
IbOMY IUTiJ, SKUW 3HAXOIUTHCS B yTPoOI MaTepi MoOke OyTH BXKE IOBHICTIO
c(hOpPMOBAHHM 1 KUTTE3IATHUM, a TIOCITAHHS Ha HHOTO (PAKTUYHO MEXKYE 3 YMUCHUM

BOMBCTBOM.
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B TIncrpykmii MO3 3 Bu3Hau€HHs KPUTEPIiB MEpUHATAIBHOTO TEpioay,
YKUBOHAPOJIKEHOCTI Ta MEPTBOHAPOHKEHOCTI 3a3HAYEHO, 1[0 HAPOKEHHS II0AA JI0
MOBHOTO 22-TO THKHSI BariTHOCTI 3pocToM MeHIe 25 cM. Ta macoro meHme 500 r.
HE3aJIC)KHO BIJI HASBHOCTI O3HAK XKUTTA € BHUKUIHEM. [lomoru, sxi BiaOymucs y
nepiof 3 22-ro MOBHOTO THXKHSI BariTHOCTI J0 3aKiHYeHHs 37-TO THXKHS BariTHOCTI, y
3raJlaHOMy JOKYMEHTI Ha3UBAIOTHCS HE «BHUKUIAHEM», a «II€PeIYaCHUMH MOJIOTaMn»,
a 3aru0enp IJI0/A, IO HAcTajla y mepiof 3 22-ro MOBHOTO THXKHSA BariTHOCTI J0
MOYATKY MOJIOTIB, — aHTEHATAIbHOIO CMEPTIO.

3’dcoBaHMI CTaH peued Ja€ TMiJICTaBH PO3TJSAaTH SK MPOTAIUHY Yy
KPUMIHAJIBHO-TIPABOBI OXOPOHI MalOyTHHOTO (HEHAPOHKEHOr0) >KHUTTS, W0 €
0COOJIMBO HEMPUITYCTUMHM 3 OISy HAa 3aKpPIIUICHHS MpaBa Ha JKUTTSA MalOyTHHOT
nutuHU 'y patudikoBaHii YkpaiHoro Konseniii OOH npo mpaBa nutunu. Bkazana
IporajirHa Moxke OyTH yCyHeHa, HalpHKIa/l, He HUISIXOM MEeperiisiay 3raJaHoro BUILE
YCTaJEHOr0 MIAXOMY IIOJO0 IOYaTKOBOIO MOMEHTY JKUTTS JIIOJUHHM, a 3aBISKU
BJIOCKOHAJICHHIO 3aKOHO/IaBUOTO ONHCaHHS CKJIa1y KPUMIHAJIBHOTO
npaBonopyieHHs, nepeadadenoro ct. 134 KK Ykpainu.

Sxmo  3ampomonoBane K. UepeBkom  (opmyntoBaHHA =~ «HE3aKOHHE
NepepuBaHHs BariTHOCTI, CTPOK SIKOI CTAHOBUTh MOHAA 22 THKHI» 3allepeyeHb He
BUKIIMKAE, TO MPaBMWIbHICTh Ha3BH cTaTTi KK, B sIKy mpomoHyeThCs HOTO BKIIIOUUTH Y
BUTJISI OKpeMoi yacTuHM («He3akoHHe mpoBeneHHs: abopTy») BUKIMKAE CYMHIB.

Piu y TiM, 0 3 TOYKM 30py pEryJsiTUBHOIO 3aKOHOAABCTBA oONeEparlis
MITYYHOTO TEpPEePUBAHHS BAariTHOCTI CTPOKOM Oiibie 22 THXKHIB HE BBAXKAETHCS
abOpPTOM BIJMOBIJIHO /10 YCTAJICHOI MEIUYHOI TEPMIHOJIOTII, aJPKe BUTHAHHS TUIOY 3
OpraHi3My >KIHKH, SKIIO CTPOK BariTHOCTI MEpeBUINye 22 TH)XKHI, Ha3UBAETHCSA HE
abopToM, a epeTyaCHUMH MOJIOTaMHU.

Bigrak cximagHo moroautuch 13 mpomosuiiero  T. TapaceBuu, ska
BUCJIOBJIIOETHCSL 32 BUKOPUCTAHHA Yy TEKCTI BaockoHaneHoi cT. 134 KK VYkpaiau
3BOPOTY «HE3aKOHHE MPOBEICHHS ONeparii MTY4YHOrO IEepPEepPUBAHHS BariTHOCTI

(abopT)».
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[locTae TakoX NHUTAHHS, SKUM UYWHOM KOHCTPYKTHBHA 1Jied MOCHIIIOBATH
KpPUMIHAJBHY BIJIOBIIAJIGHICTh Y BHUIIQJIKy I€pEepHUBaHHS BariTHOCTI, CTPOK SKOI
CTaHOBUTH MOHAJ 22 THXXHI, TOEAHYEThCs 3 npono3uiieio K.O. YepeBko 10NOBHUTH
KK okpeMoio HOpMOIO TIpO BIAMOBIAAIBHICT 32 MOCATAHHS Ha KUTTE3TATHUMN TUTIA
JFOAVHH.

Ha nam mormsiz, 3a3Ha4eHi MPOMO3HULIIT € TAKUMHU, 1110 OJJHA OJJHY BUKIIIOUAIOTh.
BBakaemo, mo mpoOiema KpUMIHAIBHO-TIPABOBOI OXOPOHU SKMTTE3AATHOTIO IIOAA
JIOAVMHU MOXe OyTH BHpIIIEHAa HUIAXOM 3aKOHOJABYOrO YTOYHEHHA Koja oci0,
CIPOMOKHUX HECTH KpPUMIHAIbHY BIANOBIJAIBHICTh 33 HE3aKOHHE IPOBEIECHHS
HITYYHOTO NIEpepUBaHHs BariTHOCTI, a 3aru0enb Mi0/Ja, 0 HacTana y nepion 3 22-ro
TWXKHST ~ BariTHOCTI, Ma€ BHU3HABATHCh KBall(PiKylOuOI0 O3HAKOK  CKJIaay
KPUMIHAJILHOTO MTpaBONoOpyIlIeHHs, nepeadadenoro ct. 134 KK.

[Ipotn Toro, mo0 MOB’SI3yBaTH KPUMIHAIBHO-IIPABOBY OLIIHKY HE3aKOHHOTO
abopTy 3 TEpMIHOM BariTHOCTI, Ha SIKOMY 3JIIMCHIOETHCS Il OMEpallisl, BUCTYIA€
I'. YebotaproBa. CBOIO MO3HUIIII0 aBTOPKA MOSICHIOE TUM, 10 Y MEIULIMHI Ha ChOTO/IHI
BIJICYTHI JIOCTOBIPHI METOJIM BUZHAUCHHS TAKOTO TEPMIHY.

CrpocToBy€ MpaBWIBHICTh HaBEIEHOT TOYKHU 30py 3MmicT [HcTpykmii MO3 3
BU3HAYECHHS  KPUTEpIiB  IEpPUHATAIBHOTO MEpioAy, JKUBOHAPOIKEHOCTI  Ta
MEPTBOHAPODKEHOCTI, SKa BHU3HAYCHHS NMEPUHATAIBHOTO TEPiOfy, MIOAY, BUKUIHS
(abopTy), 110 TIOB’SA3Y€ 3 TEPMIHAMHU BariTHOCTI, @ TAKOXK PETJIAMEHTYE 111 TEPMiHHU.

Ha tomy, mo KpuMiHaIbHUM MPaBOMOPYIICHHSIM Ma€ BH3HABATUCH Oylb-sKe
HE3aKOHHE TNpPOBEACHHS abopTy o0co00K0 MEAMYHOTO IMEepCOHaNy, CBOrO dacy
CITpaBEeUIMBO HaroJjomysas B. [ mymkos.

K. YepeBKko TakoX BHUCIOBIIOETHCS 3a PO3LIMPEHHS KOJia 0CI0, CIPOMOKHHUX
HECTHU BIJMOBIAAIBHICTE 3a cT. 134 yunaHoro KK, 3a paxyHok «IikapiB-CremiaaicTiB
aKylIepiB-TIHEKOJIOTIBY, K1 MPOBOASATH aDOPT HE3AKOHHO.

CycninpHy HeOe3leKy HEe3aKOHHOTo mpoBeneHHs abopty . UebortappoBa
MOB’SI3y€ HE CTIIbKU 3 TUMU HETaTUBHUMHU HACI1JKaMH, 1[0 HACTAIOTh AJIS 37J0POB’s
BariTHOI KIHKM, CKUIBKM 3 TOPYIICHHSIM BU3HAUEHUX JEpPKABOI BHMOT (3aXO[1B

Oe3MeKn ), MOKJIMKAaHUX MIHIMI3yBaTH MOKJIMBICTh HACTAHHSI X HACTIIKIB.
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Kpim mporo, okpemoi yBarm B Mexax JaHOl JIEKIIi 3aciyrOBy€ NUTaHHS
KkBaji(ikaii y pa3i BTpaTH OJHOTO 3 TapHUX OpraHiB (0O4HE S07TyKO, HUPKA TOIIO) K
OJIHIET 3 O3HAK TSKKOTO TUIECHOTO YIIKODKEHHS, K€ ¥ TOC1 HEBHPILICHUM Y Haylll
KPUMIHAJILHOTO TpaBa.

Ha nymxy B. O. HaBporipkoro, BTpata ogHOTO 3 apHUX OpraHiB (OKa, Byxa)
HE JIa€ MIJCTaB OI[IHIOBATH TUIECH1 YIIKOKEHHS SK TKKI 32 I[IEI0 03HAKOI0 — JI0
yBaru cjiifi Opatu CTYIIHb BTPATH MPalE3JaTHOCTI. AJjle HEMOXIJIUBO MOTOJUTUCS 3
JTAHUMH TIOJIOKCHHSIM, OCKIIBKM BTpaTa OJHOTO 3 MAapHUX OPTraHiB HAJEXKHUTb 0
OJIHIET 3 O3HAK TSHKKOTO TIJIECHOTO YIIKOPKEHHS — BTPATH OPTaHy.

Ile nmuTaHHA BHpIIIYBAJIOCh y CYJOBOMY NOPSAKY 30apa3bkKuM pallOHHUM
cynoMm TepHomiubebkoi obnacti. Ha cymoBoMy 3acigaHHi OOBMHYBau€HHUU 3asBUB
KJIOTIOTaHHs, SIKE€ MIATPUMAaB HOro 3aXWCHUK, MPO NPU3HAYEHHS Yy JAaHIi crpasl
KOMILJIEKCHOI CYJI0BO-MEANYHOI €KCIEPTU3U, Ha BUPIIICHHS SKOI MOCTABUTH IEpEN
eKCIIepTaMU 3alUTaHHS, UM BTpaTa OJHOTO si€UyKa 3 MPUAATKOM € BTpaTa YaCTUHU
LIIBHOTO OpraHy (IIpaBe Ta JIIBE SIEYKO € MPUIATHUMHM), YU € BTPATOIO OPraHy, sIKe
BXK€ HE 3MOKE€ BUKOHYBATH (DYHKLIIO PENPOAYKTUBHOI 3AATHOCTI A0 3arlyliIHEHHS,
3a4atTs. Y pasi 30epekeHHs] OCHOBHOI (PYHKIIIT oprany (Imiciis BTpaTH HWOTO YaCTUHU
NpaBoOro s€4yka € TMPHUIATHUMU) HASBHICTh PENPOAYKTUBHOI 3JaTHOCTI [0
3aIUTIIHEHHS, 3a4aTTs, Y4 MOXHA TPaBMy IPABOrO S€4YKa BIJHECTH O CEPEIHbOI
TSDKKOCTI TUIECHMX YIIKOMKEHb. [IpoananizyBaBim 310paHi J0Ka3u B iX CYKYITHOCTI,
cya npusHauuB nokapaHHs 3a 4. 1 cr. 121 KK VYkpainu sik 3a 03HakamMu yMHCHOTO
TSAXKKOTO TIJIECHOTO YIIKOJKEHHS, 110 CIIPUYMHUIIO BTPATy opraHy. TpaBma mpaBoro
s€yKa 3 MOro BTPATO HAJCKHUTH JO0 THKKUX TUICCHUX YIIKOMHKCHB. ATCNAInHuN
cyn TepHominbChbkoi 00J1acTi BUPOK 30apa3bKoro paloHHOTO cya TepHOMIbCHKOT
obnmacti Big 5 TpaBHs 2017 p. 3amumuB 6e3 3MiH. JlaHl aHKETyBaHHS CYJIOBO-
MEIUYHUX EKCHEPTIB 3aCBIAYYIOTh, LIO BTpPaTy OJHOTO 3 MapHUX OpraHiB (ouHe
A0JIyKO, HUpPKa TOIO) MOXXHA BBa)XXaTU K OJHY 3 O3HAK TSDKKOIO TUIECHOTO
ymkokeHHs — 72 %. KokeH opran Mae meBHI O3HaKH, 10 WOMY MpUTAMaHHI, 1

BUKOHY€E TIEBHI crietn(iuHi PyHKIIT Ta € YACTUHOIO OPTaHi3My JIIOJIUHU.
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Tak, HanpuKIIaa, Oprad CiayXy Mae€ MEeBHI O3HaKU Ta BUKOHYE TEBHI (PYyHKIIIT,
OJIHaK y pasl BTpaTu ByXa (BYIIHOI PaKOBUHH), SIKE HE € OPraHOM, a JIMIIE OJHIEIO 3
YaCTHH OpraHy ClyXy, HOro BTpaTa HaJIXKHUTh J0 OJHI€T 3 O3HAK CEPEeIHBOT TSHKKOCTI
TIJIECHOTO YIIKOJKEHHSI — 3HAYHa CTiiiKa BTpaTa Mpaie3gaTHOCTI MEHII K Ha OJHY
TpPETHUHY, TOOTO, B TaHOMY BUIIAJAKY, 1€ 15 %.

«Btpara 30py Ha ogHe OKkO ab0 BTpaTa OKa TE€X BHU3HAYAETHCA TAKKHUM
TIJIECHUM YIIKOJKEHHSIM, OCKUIBKM B I[bOMY pa3i HacTae BTpaTa Mpare3JaTHOCTI
OUTBII HIXK HA OJHY TPETUHY a00 HEMONPaBHE 3HIBEUCHHS OOTHIUS.

OpHak 3 eSKMMH TBEPPKEHHSAMU HAyKOBILIB Ba)KKO IMOTOAMTHUCS, aJKE BTpaTa
OKa, 1110 MPHU3BEJIO 10 OJHOCTOPOHHBOI CIIMOTH, HE MOXKE HAJIEXKATH J0 TAKMX O3HAK
TSKKOTO TIJIECHOTO YIIKOJKEHHS, SIK HEMOMNpPaBHE 3HIBEUEHHS 00nuyuys. BianosigHo
no m. 2.1.8 IlpaBui «xoiu X A YCYHEHHS HEOOXiJHE ONepaTHUBHE BTPYyYaHHS
(KocMeTHUHa orepallisi), TO YIIKOIKEHHS 00JIMYYsl BBAXKAETHCSI HEBUIIPABHUM.

VY JngaHoMy BHHAAKy MpPOTE3yBaHHS OYHOTO sAOIyKa 3I1IMCHIOEThCS 0e3
ONEpaTUBHOIO BTPYYaHHs, TOMYy BTpaTa OKa SK OJHOIO 3 MapHUX OpraHiB abo
VIIKO/DKCHHS CIIIMOTO OKa HAXKHUTh JO OJHIET 3 O3HAaK TSHKKOTO TUIECHOTO
VIIKO/DKEHHS — CTiKa BTpara 3arajbHOi Mpare3JaTHOCTI OUIbII HIXK Ha OJHY
Tpetuny (35 %).

Ha nymky A. X. 3aBanpHIOKa, «IiJ BTPAaTOK oOpraHa pO3YMIIOTh SIK
aHATOMIYHY BTpPATy MOTO, TaK 1 HEAIIOYMI CTaH OopraHa». ¥ Cy/OBii MEAUIMHI ICHYE
JIEHI0 CXO0Ka TEPMIHOJIOTIS «IMOPYLIEHHs (PYHKIII — MOBHUI ab0 YaCTKOBHUM po3iaj
cnenuivyHO1 AiSUTBHOCTI OPTraHi3My, HOTro OpraHiB, TKAHWH Yd KJIITHH TiJ] BILUTUBOM
PI3HOMaHITHUX BHYTPIIIHIX a00 30BHIIIHIX (DaKTOPIB.

[TopymienHss QyHkii Oyab-sIKOTO oOpraHa MoOXKe OYTH THUMYacOBUM 1
MOCTIMHUM (Ha BCE KUTTS); HE3HAYHUM a00 JIETKUM, CEPEIHBOTO 1 TSIKKOTO CTYIICHIB
aX A0 uuikoBuToi ii BTparu. CTilike MNOpYyLIEHHS (QYHKUINA, $AK OpaBuio,
NEPEKPUBAETHCS O3HAKOIO CTIMKOI BTpaTH Mpale3qaTHOCTI B Pi3HOMY CTyIeH1». Tomy
TEPMIiH «TOPYIIEHHS (PYHKITIH» € TEPMIHOM IIHUPIITUM, HIXK «BTpaTa QYyHKIII.

Jluckycii Tako)X BHHUKAIOTh 1 MO0 BHU3HAYEHHS MEX HEMOMPaBHOTO

saiBedeHHs: ob6mmuus. C. I'. KupeHko 3a3HaumB, 110 HEMOMpaBHE 3HIBEUEHHS
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MOXJIMBE HE JMIIe O0JMY4Ys, a ¥ IHIIUMX YacTUH Tijla JIOJWHU. Y BHIAJKaX
3HIBEUCHHsI CIHUHHU, pyK abo I1HIIKMX YacTHH TiTa JroauHa Oyae moudyBath cebe
IPUTHIYEHO, MEPEKUBATH, 110 HE MOXE HOCHUTH BIIKPUTHI OJAT, aKTMBHO 3 yciMa
IHIIMMU 3aiiMaTUCS CIIOPTOM, XOAUTH Ha IUISDK Ta 1H., TOMY IO Bady CIIiJl YCYHYTH 1
BU3HATH, IO 3HIBEUYEHUM TNPH TUIECHUX VIIKOKCHHSIX MOXXEe OyTH HE JIHIIe
oOJIuYst, a ¥ 1HII YaCTUHM TiJa, 1 BIJHECTHU TakKl BUIAJKU IO TOKKUX TIICCHHX
YIIKO/PKEHb. ABTOp NponoHye AonoBHUTH 4. 1 ¢T. 121 KK Ykpainu Takor 03HaKoro
TSKKOTO TIJIECHOTO YIIKOJDKEHHS, SIK HETOMpaBHE 3HIBeUeHHs 00muyus ado Tina. Ha
nuTanHs: «Yu notpibHo y IlpaBmiax KOHKpPETH3yBaTH aHATOMIYHI MEXI OOIMYYs
BpPaxOBYIOUH 1 BYIIIHI pakOoBUHU» 76,9 % aHKETOBaHUX CYJIOBOMEIMYHHUX EKCIIEPTIB
HaJlaJ Iy MO3UTUBHY BINOBiAb. Lle CBIIUKUTH PO Te, 110 HAI[IOHAIbHE 3aKOHOIABCTBO
noTpedye 3MIH 1 JIONOBHEHb Ta BKa3y€ Ha TMPAKTUYHY BAXKIUBICTH JIAHOTO
JOCIIIIKEHHS.

Tomy myis ycynenHs cynepedHocteid y [IpaBuiiax HeoOXiJHO KOHKPETU3YBaTH
aHATOMIYHI MEX1 o0nu4Yus 3 ypaxyBaHHSM ByIIHMX pakoBuH. B.O. Hapoubkuii
KOHCTaTyBaB, IO MUTAaHHS CTOCOBHO TOTO, YA HAJICKATh 0 OOJMYYS HOTO TIEBHI
YaCTUHU (BUCOKHUH 100 y JMCOTO, MA00PIAAs B OOPOIATOTrO Ta 1H.), BUPIIIYETHCS B
KOXXHOMY OKpPEMOMY BHUMAIKy, 3Ba)KAalOUW HAa T€, YW € BOHM IHIWBIAyaTbHUMU
pucaMH JIIOJWHW, YM BHM3HA4YalOTh 11 30BHINIHICTH, 1, BIAMOBIJHO, YU BIUIMBAE
3HIBEYCHHS I[UX YACTUH Ha OILIHKY MOTEPIiIOro, CTaBICHHS IO HHOTO 1HIINX OCi0.

JIUCKYyCIMHUM TakoX € TMTaHHA JESKHX O3HaK JEerkoro TUIECHOTO
yiikokeHHs. [o-niepiiie, BU3HaAY€HHS JIETKOTO TIJIECHOTO YITKOKEHHS, 3a3HAUYCHE B
[IpaBunax, MICTUTh HE3PO3yMUTY TEPMIHOJOTIIO. Tak, JIeTKe TIJIECHE YIIKOIKECHHSI,
10 HE CIIPUYMHIIIO KOPOTKOYACHOTO PO3JIay 30POB’ Sl UM HE3HAYHOI CTIMKOI BTpaTU
mpare3 aTHOCTI, — II€ YIIKOJDPKEHHS, 10 Ma€ HE3HAYHI CKOPOMHHYII HACIIIKH,
TPUBAIICTIO HE OUIBII SIK IIICTh AHIB. Y mojansiiomy B [IpaBuiax He yTOYHEHO, IO
PO3YMITH i/l CIOBOCTIONYYEHHSM «HE3HAYHI CKOPOMUHYIII HACTI K.

[To-mpyre, y 4. 2 ct. 125 KK VYkpainu «He3HauHy BTpaTy MHpare3gaTHOCTI»
MOTPIOHO 3aMIHUTH Ha «HE3HAYHE CTIMKE MOHUKEHHS 3arajbHOI Mpare31aTHOCT. |

1€ BUKJIMKAHO TUM, IO OfHi€I0 3 o3HaK Tspkkoro (4. 1 cr. 121 KK VYkpaiam) ta
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CepeaHbOI TSKKOCTI TulecHoro ymkomkeHHs (4. 1 cr. 122 KK Vkpainn)
3aKOHOJIaBEIlb BU3HAYAE CaMe «po3ajl 310POB s, IO MOEAHAHUH 31 CTIHKOIO BTPATOIO
Ipale31aTHOCT», TOOTO B 000X BHIIagKax BUKOPUCTOBYE TEpMiH «cTidka». Kpim
Toro, [IpaBuiia Takok HAroJIONIYIOTh Ha «HE3HAYHY CTIAKY BTpaTy Mpane3aaTHOCTI»
(m. 2.3.4). Sk criemianbHi BUAM TUIECHUX YIIKOJIXKEHb Yy TEOpli KpUMIHAJIBHOTO MpaBa
BUJUICHO HOPMHU 3apaXE€HHS BIpycoM IMyHOAe(IUUTY JIIOAWHMA YU 1HIION
HEBWJIIKOBHOI 1H(DEKIIIHOT XBOPOOU Ta 3apa’keHHSI BEHEPUUIHOIO XBopoOoro (cT. 130,
133 KK Ykpainm).

Hacnigkamu paHux crateid 3aKOHOJABELb BHJIUISAE€ 3apaXKeHHS CHHAPOM
HaOyTtoro imyHoaediuuty moaunu (CHIJI); 3apakeHHa HEBUIIIKOBHOIO 1H()EKIIHHOIO
XBOpOOOO, M0 € HEOE3MEYHOI IS KUTTS JIIOJWHU, 3apaXEHHS BEHEPUIHOIO
XBOp00010. OHAK TUCKYCIi TouaThes 1 MO0 iX BcTaHoBieHHs. Tak, Ha nymky 1. C.
Biktopoga, 4. 1 ct. 130 KK Ykpainu cTtocyeTbcsi TUX CKJIa/11B 3JI0YMHIB IPOTH 0COOH,
SK1 32 CBOEI0 KOHCTPYKIIE€I MepedadaloTh HE 3alojisiHHsS, a JIUIIe HeOe3NeKy
3aMoIIsTHHS KON KUTTIO a00 370poB’10. Taki 3J0YMHU BIAPI3HSIIOTHCS BiJl BIIACHE
3JIOYMHIB MPOTH KUTTA 1 3J0POB’S THUM, L0 BBAXAIOTHCA 3aKIHYEHUMHU 3 MOMEHTY
BUMHEHHS 11, 110 CTBOPIOE HEOE3IEKY IS JKUTTS 1 30pOB’s, a00 HE BUMHEHHS il
JUIi  YCyHEHHsI HeOe3mneku, ska Oyjia CTBOpeHa BHHHUM. Y KpPHUMIHAJIBHUX
MPaBOTIOPYIICHHSIX, IO CTBOPIOIOTh aOCTpakTHY HeOe3meKy, Ha aymMKy B. A.
Hepcecsina, ctaBuThes iz 3arpo3y 3aCTOCYBaHHS KPUMIHAJIBHOTO 3aKOHY caM (hakT
BUMHEHHS J1i a00 31MCHEHHS aKTy Oe3IsJIbHOCTI, SKUM CTBOPIOETHCS CEpio3Ha
HeOe3MeKa Jis KUTTS Ta 3A0POB’ S JIFOAEH Yr JOBKIJUISL.

Takum 4YMHOM, 3aKOH BH3HA€ KPUMIHAIBHO TMPOTUIIPABHUM caM (akT
HEJI03BOJICHOT'O0 BUMHEHHS IUX J1i; OT0 CYCIiIbHO HeOe3MeuH1 HACIIAKU JIeXKaTh 3a
MEXaMU CKJIaJy KpPUMIHAJIBHOTO TIPABOMOPYIIEHHS. 3 METOI BHIIPABIICHHS
3akoHOJaBuoi oMk €. B. KopHieHKO, HammpuKIIaa, MPOIOHYE CIOBOCTIONYUCHHS
«CBIZIOME TIOCTaBJEHHS 1HIIOI o0coOu B HEOE3MEeKy 3apakeHHS BIPyCOM
IMyHOIE(DIITUTY JIOMWHUA YW 1HIIO HEBUJIIKOBHOI 1H(EKIIHHOI XBOpOOW, M0 €
HEOE3MEeYHOI0 JIJI JKUTTS JIFOJUHW» 3MIHUTH CIIOBaMHU <(IiSTHHSI, IO TIPH3BEIO 0

MOCTaBJICHHS 1HIIOT 0cOOU B HEOE3MEKy 3apakeHHs BIPYCOM IMYHOAE(ILUTY JIIOAUHA
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Yy 1HIIOT HEBWJIIKOBHOI 1H(EKIHHOT XBOpOOH, IO € HEOE3MEYHOI IS KUTTS
JIOJMHWY». 3allpolOHOBaHI 3MiHM A0 4. | CTarTi, HAa Hally IYMKY, € IOPUIAYHO
HENPUUHATHUMH, OCKUIBKM 0c00a MpU BYMHEHHI MiSTHHA OOOB’S3KOBO TMOBHMHHA
YCBIJOMJIIOBATH XapaKTep CBOiX Aid. 3a He YCBIJOMJICHHS OCO0OI0 MOCTaBIICHHS
1HII0T 0coOM B HEOE3MeKy 3apakeHHs BipycoM IMyHOAE(hIUUTY JTIOAMHH YU 1HIIOL
HEBWJIIKOBHOI 1H(EKIIHHOT XBOPOOH, IO € HEOE3MEUHOIO IS KUTTS JIIOAUHH, HE
nepeadayeHo KpUMIHAJIBHOI B1ATIOBIIAILHOCTI.

3a pesynpTaTamMu JochifpkeHHa HacmiakiB y cr. 130 KK Vkpainwm,
B.€. MuxaiinoB ctBeppkye, o B 4. 2 c¢1. 130 KK Vkpainu mij «3apakeHHAIM 1HIIO1
ocoOW» CIiJI PO3YMITH caMe CYCHUIbHO HeOe3neuHuid Haciigok. I[lepenbadeni
YACTUHOIO JPYTOI0, SIK 1 YaCTUHAMH TPETHOIO Ta YETBEPTOIO, HACTIKH CIiJ] BIAHECTH
10 Tak 3BaHuX (paxtuuHux HacuiakiB. JI. I1. bpuy Takox Bkaszye Ha 3apa>kKeHHS SIK Ha
HACJIJIOK MOCTABJICHHS 1HIIOI 0COOM B HEOE3MEeKY 1 TOMY MOKEMO MPUITYCKaTH, 110
aBTOp BU3HAyae 1€ K CyCHUIbHO HeOe3neuHuid Hacuigok. E. CugopeHko Takox
HiATPUMY€E TIONEPENHIX HAyKOBIIB, aj€ KOHKPETHU3Y€, 10 3aCTOCYBaHHS B 3aKOHI
TepMiHA3apAXKEHHS» CBIQUUTH HE NpOo (PaKTUYHE MPOHMKHEHHS 1H(EKIii
(HampuKIan, dyepe3 CIAMHY i Yac MOIUIYHKY), a TIPo ii «BXHUBJISHHS» B OPraHi3M
JIOAWHHA, KONMU 30yIHUKH BUKIUKAIOTH TMPOIEC TMEPBUHHOTO XBOPOOOTBOPHOTO
BIIMBY Ha opradisM. €. B. KopHi€HKO He KOHKpETH3y€e MOXKJIMBUN CrHoci0d
NOTparuIsiHHA 30yJHUMKA B OpraHi3M JIIOJIMHU, JIMIIE 3a3HAya€, M0 3aKOHOJaBLIEM
CKOHCTPYMOBAaHO MaTeplajJbHUN CKJIaJ KPUMIHAIBHOIO MPABOMOPYIIEHHS, OCKIJIBKH
000B’SI3KOBOIO 0O3HAKOIO € HACTAHHS CYCIIJIbHO HEOS3MEeYHUX HACIAKIB.

KpuminanbHe NpaBONOPYLIEHHS BBAXKAEThCA 3aKIHYEHUM 3 MOMEHTY
noTparyisiiig B opraHisMm BlJI-indexnii 4M 1HIIOT HEBWIIKOBHOI 1H(EKLIMHOI
XBOpoOH, 110 € HeOe3neuHoro s XuTT Joauau. Omrak cT. 130 KK He moromkena
13 3aKOHOJIaBCTBOM y cdepl 3aXUCTy HaceleHHs Bl 1HOEKIIMHUX XBOPOO, OCKIIBKH
11e 3aKOHOJABCTBO HE TOUIsA€ 1H(EKIIIHI XBOpOoOU Ha BWIIIKOBHI 1 HEBHJIIKOBHI, a
BHJIIJISIE OCOOIMBO HeOe3MmeuHi 1 HeOe3nmeuHi iH(EeKITIiHI XBOpoo.

Kpim Toro, 3axBoproBaHHs (XBopo0a) siBisie COO0I0 MOPYIIEHHS HOPMaJIbHOL

KUTTEMISUTBHOCTI OpraHi3My, IO BHUHHMKJIO TpH [ii Ha HBOTO (HaKTOpiB, SKi
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YIIKO/UKYIOTh, a00 OOyMOBJIEHE HEIOJIKaMU PpO3BUTKY, @ TaKOX I'€HETUYHUMHU
nepexkramu. OTxe, HacHiAKaMM CKIaAy KpPUMIHQJIBHUX [PaBONpPYILIEHb, IO
nependaueni ct. 130 ta 133 KK VYkpainu, € 3aXBOproBaHHSI Ha CUHIPOM Ha0yTOTO
imyHonedinuty moauau (CHIJl); 3axBoproBaHHS Ha HEBWIIKOBHY I1H(EKILIHHY
XBOpoOy, 110 € HEOE3MEYHOI AJS KUTTS JIIOJAMHU; 3aXBOPIOBAHHSA HA BEHEPUYHY
XBOPOOY.

BucHoBOK 10 3 nUTAHHA.

Takum urHOM, TPOOIEMH KPUMIHAIBHOI BIANOBIAATBHOCTI 32 KPUMIHAIBHI
IPABOIOPYIIECHHS [IPOTHU 310POB’s1 0COOU I 1OCI HE OTPUMAHIIU CBOTO OJHO3HAYHOTO
BUPILIEHHS B Haylll KPUMIHAJIBHOTO MpaBa Ta NOTPEOYIOTh HOBUX (yHAAMEHTAIIBHUX

JTOCJIIIKEHD.

METOJWYHI MOPAIH OO0 MATOTOBKHU J0 JAHOI TEMH

[Ipu miaroToBIl TeMH, cllyXauaM CJiJi BpaxOBYBaTH pI3HOOIYHI HaAyKOBI
HiAXOAU A0 PO3YMIHHSI Ta BUPIIIEHHS IPOOJIEM 3aCTOCYBaHHS 3aKOHOJ/IaBCTBA, SIKE
nependayae BIANOBIIAIBHICTh 32 KPUMIHAJIbHI MPABOMOPYLIEHHS MPOTH JKUTTA Ta
3I0pOB’s1 0COOH.

Jl7is BAAOTo 3aCBOEHHS 11i€1 TeMHU, CyXadaM PEKOMEHIYEThCS 3BEPHYTUCH HE
auiie 10 6a30Boro (00OB‘SI3KOBOr0) CHMCKY JIITEpaTypu, a ¥ A0 IHIIMX HAYKOBUX
JOKEpe, sIKI MOYKHA 3HAWTH y 010110TeIl YHIBEPCUTETY.

Tax, i yac po3riiaay TeMU, CIij, TAKOK, BAKOPUCTOBYBATH HAYKOBI Iparll sSiK
YKpaiHChKMX, Tak 1 3apyOiKHuUX BueHuX. OHAK, OMpanboOBYBAaTH JTOJATKOBY
JITEpaTypy CHiA 3 ypaxyBaHHSM HalllOHAJIbHOI JIOKTPUHHU, OCOOJIMBOCTEH MPaBOBOI

CUCTEMU Y KpaiHU.

TEMA Ne 8. IPOBJIEMH 3ACTOCYBAHHSI KPUMIHAJIBHOT' O
3AKOHOJIABCTBA, SIKE IIEPEJIBAYA€ BIIIMTOBIJIAJIBHICTD 3A
KPUMIHAJIbHI IPABOIIOPYIIEHHSI MPOTU CTATEBOI CBOBOIH
TA CTATEBOI HEJOTOPKAHOCTI OCOBM
(2 TOAMHM)

TJIAH JIEKIIII:



116

1. JluckyciiiHi THUTaHHS IIOA0 3arajbHOi XapaKTePUCTUKH KPUMIHATBHHUX
IPaBOMNOpPYIIEHb IPOTH CTaTeBOi CBOOOAM Ta CTAaTEBOi HEJOTOPKAHOCTI OCOOM.
Hogenu Pozainy IV KK Vkpainu.

2. HacunpHUIIBKI KpUMIHAIBHI MPaBONOPYIIEHHS MPOTH CTaTeBOi CBOOOAM Ta
CTaTeBOI HEJOTOPKAHOCTI OCOOU: JUCKYCIHI MUTAHHS.

3. HenacuipHUIIBKI ~ KpUMIHAJIbHI ~ MPaBOMOPYIUIEHHS  MPOTH  CTAaTEBOl
HEJI0TOPKAHOCTI 0COOH.

PEKOMEH/IOBAHA JIITEPATYPA:

11.  Hsmiuko B. 1. Jlesiki ocoOaMBOCTI KpUMiHATBHO-TIPABOBOI perjaMeHTallii
BIJIMOBIJIAJILHOCT]I 3a CEKCyalbHE HACHUIBCTBO HaJ JIThbMH B OKpPEMHUX JeprKaBax
€Bponu. Hayxkosuii  gicHux /[HINponempo8cvbKo20  0epicasHO20  YHIGepCUMemy
sHympiwnix cnpas. 2020. Ne 4. C. 329-335.

12.  Jleran I. M. OcobauBocTi kBamidikarlii KpuMiHATHHUX MTPABOMOPYIICHD
MPOTH CTaTEBOI CBOOOJM Ta CTAT€BOI HENOTOPKAHOCTI 0ocoOu. [lpuxapnamcoxuii
ropuouynutl gichux. 2023. Bum. 2 (49). C. 105-108.

13. PydanoBa B.M. CexkcyanpHi gomaraHHs sk Qopma Te€HIEPHO

3YMOBJICHOTO HacuibCTBa. [Ipuxapnamcokuil opuouunut gicnux. Ne5 (40). 2021. C.
128-132.

META JEKIII:

v'  HaByainbHa: (POPMyBaHHS 3HAHb INPO Cy4acHi JAMHAMIYHO-IIEPEMIiHHI
aKTyaJlbHI TEOPETHYHI Ta WPHUKIAAHI MPOOJEMHU 3aCTOCYBaHHS KPHUMIHAIBHOTO
3aKOHOJIABCTBA, SIKE Tiepe0avae BiAMOBIJATBHICT 32 KPUMIHAIBHI IPABOMIOPYIIIEHHS
MPOTHU CTATEBOI CBOOOIM Ta CTATEBOI HEIOTOPKAHOCTI OCOOU;

v’ posBuBaroya: GOpMyBaHHS Ii3HABAILHOI aKTHBHOCTI 300yBaviB OCBITH,
3aydeHHS iX y TpOIeC HAyKOBOTO TOIIYKY ISl TMOJAJbIIOr0 CaMOCTIHHOTO
OCMUCJICHHSI HUMH TIEPCIIEKTUB Ta TOJIOBHUX HAMpPSMiB PO3B’S3aHHS 3a3HAYCHHUX
npo0JieM;

v’ BuxOBHa: (OPMYyBaHHs TE€PEKOHAHHS MPO HEOOXIJAHICTh AKTHBHOI
MIPaBOMIPHOI MOBEAIHKH K OCHOBU (DYHKIIIOHYBAaHHS MPABOBOI JAEp>KaBH; LIIHHICHUX
OpIEHTUPIB  BIANOBIAHO JIO0 1/eaj]iB TyMaHI3My, JIEMOKpaTii, COLIaJbHOI
CIIPaBEIJINBOCTI.

BCTYII

Cran 3a0e3neueHHs peaizailii mpaBa JIOJUHU Ha 11 CBOOOTY 1 HETOTOPKAHICTh
(Y TOMyY 4HCJIl CTaTEBY) CIPABEJIMBO BU3HAETHCS TTOKA3HUKOM MOPAJIBLHOTO 3/I0POB’S
CYCIIUJICTBA, 1HAMKATOPOM HOTO JIyXOBHOCTI 1 CTaBJICHHS O 3arajJibHONIOJCHKHUX
IIIHHOCTEH

Bnockonanenus KPUMIHAJIbHO-TIPaBOBO1 IPOTUIIT KPUMIHAJIBHO
MPOTUIIPABHUM IOCSITaHHSIM Ha CTaTEBY CBOOOJY 1 CTaTeBY HEJIOTOPKAHICTh OCOOU €
371000/ICHHOIO MPOOJIEMOI0, IO MOTPeOye BUPOOJIEHHS COIIaJbHO OOYMOBJICHUX 1
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HAyYKOBO OOIPYHTOBAHHMX PEKOMEHAIlH, aApecOoBaHWX SK 3aKOHOMABIIO 3 METOIO
YCYHGHHS BaJ HOPMATHBHOI perlaMeHTarii BIAMOBIJAJIBHOCTI 3a BKa3aHi
KpUMIHAIbHI MPaBOMOPYIICHHs, TaK 1 MPaBO3acTOCyBady 3 METOI0 MPAaBUIBHOTO
OJTHAKOBOTO 3aCTOCYBaHHS KPUMIHAIBHOTO 3aKOHY.

1. IMCKYCIIHI MATAHHS 111003 (0 3ATAJBHOI
XAPAKTEPUCTUKA KPUMIHAJBHUX TIPABONOPYIIEHL ITPOTH
CTATEBOI CBOBOJM TA CTATEBOI HEJOTOPKAHOCTI OCOBM.
HOBEJIU PO3ILTY I KK YKPATHI.

CrareBa cBoOO/Ia 1 cTaTeBa HEJAOTOPKAHICTH OCOOM BHUCTYIMAIOTh POJOBUM
00’€KTOM KpHUMIHAJIBHUX IPaBOIMOPYIIEHb, HOPMHU MPO BIAMOBITAIBHICTh 3a SIKI
00’ennani B po3aut [V Oco6auBoi yactunu ynaHoro KK Yipainu.

Jlo KpUMiHAJIBHUX MPABOMOPYIIEHh MPOTH CTaTEeBOI CBOOOJIM Ta CTaTeBOI
HEJIOTOPKAHOCTI 0COOU B1HECEHO:

- sreanTyBaHHs (cT. 152 KK);

- cekcyabHe HacuiabeTBO (cT. 153 KK);

- NPUMYIITYBaHHS J0 BCTYIY B cTaTeBuit 38’5130k (cT. 154 KK);

- BUMHEHHS i CEKCyallbHOTO XapakTepy 3 0co00lo, sika HEe Jocsriia
HIcTHaAUATUPIYHOTO BiKy (cT. 155 KK);

- po30emieHHs HemoBHOIITHIX (¢T. 156 KK);

- JIOMaraHHs JTUTHHY JIIS CeKCyanpbHuX 1iieH (ctT.156-1 KK);.

Pazom 3 mummMm, cdepy cekcyalbHHX BIJIHOCHH 3adiMaloTh W 1HIN, KpiM
3a3HauYEHUX BHILE, KPUMIHAJIBHI MpaBONopylieHHs. BoHM, mionpasaa, BBaKalOThCS
BITYM3HSHUM 3aKOHOJABLEM KPUMIHAIBHO KapaHUMU MOCSATAHHAMU Ha MOPAJbHICTb.
MatoTbcst Ha yBa3i:

- BBE3CHHS, BUTOTOBJIEHHS, 30yT 1 pO3MOBCIOMKEHHS MOPHOTpadiuHUX
npeamertis (cT. 301 KK),

- OJEpKaHHs JIOCTYINy A0 IUTA4Y0l mopHorpadii, ii mpuadaHHs, 30epiraHHs,
BBE3CHHSA, I[I€PEBE3CHHS YW 1HIIE TMEpPeMIlIeHHs, BUTOTOBJIEHHA, 30yT 1
posnoscrokeHHs (cT.301-1 KK)

- TPOBEJEHHS BUIOBUIIHOIO 3aXO0Jy CEKCyaJlbHOTO XapakTepy 3a Y4acTio
HEeMmoBHOMTHROI 0cobu (cT.301-2 KK);

- CTBOpEHHS a00 yTpUMaHHS Miclb po3nycTH 1 3BIAHUUTBO (cT. 302 KK),

- CyTeHepCcTBO a00 BTATHEHHS 0coOM B 3aHATTA npocTtutyuieto (ct. 303 KK).

B cydacHiil opuaugHiii JiTepaTypl MOXKHa TPOYUTATH, IO 13 COIaJIbHO-
NICUXOJIOTIYHOT CTOPOHM 0co0a, sKa 3aiiMaeTbcs 3BIIHULTBOM, CYTEHEPCTBOM,
oprasizaii€ro a0 YTPUMaHHAM MICLb U 3alHITTS MPOCTUTYLIEI0, HEraTUBHO
CTaBUTHCS IO €JIEMEHTApHUX MOpPAJIbHUX, AYXOBHHX 3acaj] caMe y cdepi CTaTeBHX

BiTHOCHH. BapTo BpaxoByBaTH, 110 cTaTeBa MOpajb, OyAy4H OJIHIEIO 31 CKJIAJOBHUX
CUCTEMHU MOPAJIBHHUX IIIHHOCTEHW CYCIIJIbCTBA, BKIIIOYAE B ceOe U Taki IMIHHOCTI, SIKi
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B3arajii He MOXYTh MJISITaTH KPUMIHAIBHO-TIPaBii OXOpPOHi (BIPHICTH, JIFOOOB,
B3a€MOIIOBAra TOIIO).

O.M. JIxyxa mpomoHye mepenectu ctarti 301, 302 i 303 no posmimy IV
Oco6muBoi yactuan KK VYkpainu, 3MIHUBIIN Ha3BYy OCTaHHbOro Ha "KpuminanvHi
npasonopyuienus npomu cmamesoi 6oni i mopanvbrnocmi”. 1lpu 1IbOMYy BUYEHHUM HE
MOSICHIOETBCSI BIIMOBA y Ha3Bl 3a3HaueHoro posainry KK Big BkasiBku Ha cTaTeBy
HeJ0TOpKaHicTh ocobu. [Tpomosurttis O.M. [yl IEBHOIO MipOIO BPAXOBY€ HE JIHIIIEC
BJIACHHMM ICTOPUYHUH, a 1 BIANOBIAHUN 3apyO1KHUNA JTOCBIJ, a/Ke Y KPUMIHATIEHOMY
3aKOHOJABCTBl JICSIKUX KpaiH KpHUMIHAJIbHI IPaBOIOPYIICHHS, IIOB’sI3aHl 13
3BITHULITBOM, CYTEHEPCTBOM, IIPOCTHUTYIIEID 1 MOpHOrpadi€ero, BITHECEHO 0
CTaTeBUX KPUMIHAJIBHUX IPABONOPYIIEHb. 30KpEeMa, B 3aKOHOJIABCTBI APreHTHHH,
Icnanii, Jlarsii, Ilompmii, Taimangy, ®PH 1 IlIBelinapii npumuicu, OpHCBIYCHI
HE3aKOHHOMY 00iry mnopHorpadii, po3MillleHi cepell HOpPM IMpPO KPUMIHAIBHY
BIJIMOBIJIAJILHICTh 32 CTATEB1 KPUMiHAIBHI MPABOMOPYIICHHS.

[TomibuuM nusixom 3akiukae pyxaruch 1.O. bannypka, sika NpOMOHYye CTAaTTI
301, 302, 303 3 pozmiry XII OcobnuBoi yactuau KK "Kpuminanbhi
MPABOIOPYIICHHS MPOTH TPOMAJCHKOTO TOPSAAKY Ta MOPAIBbHOCTI" BUKIIOYHTH, a
iXHI YJIOCKOHAJICHI aHajoru (HopMu Npo Bi0N0GIOANbHICMbL 34 GMACHEHHS Y
CMBOPEHHsI NOpHO2PAIUHUX npeoMemis, CYmeHepcmeo abo 6MsCHEeHHS 0CoOU Y
3aHAmMmMs NPOCMUMYYIEIO YU NEPeUKOONCAHH NPUNUHEHHIO Hel0 Yb020 3AHAMMIA,
00ie npeomemie nopHozpagiunoco xapaxmepy, YmMEOpeHHs ab0 YMPUMAHHA MICYb
posnycmu i 36i0HUYmMe0) BKI0UuTH 10 po3airy IV Ocobmuoi yactuau KK Ykpainu.
3a3Havya€eThCs, 10 HA3BY OCTAHHBOTO Yy BUIAJKYy peajisailii BUCYHYTOI i€l BapTo
Ooyne yrounutu (mpomonoBaHi [.O. banmypkoto Bapiantu — "KpuminanvHi
NPABoONOPYUEHHT NPOMU  CeKCYalbHoi ¢80000u i mopanvrhocmi”, "Kpuminanvhi
NPABONOPYUEHHS NPOMU CIAMEBOi MOPAIbHOCMI, cmamesoi c600600u ma cmamesoi
Hedomopkarnocmi ocoou") .

Harowmicts JI.C. KyuaHcbka He BOauae MmiJicTaB AJisl 3MIHM MICI€3HAXOIXKEHHS
cT. cT. 301, ct. 302 1 ct. 303 KK y cucremi Oco6muBoi yactuau KK VYkpainu,
poO3riIlaloun  nepeadavyeHi UM HOPMaMu KpUMIHAJIbHI MPABONOPYIICHHS SIK
KPUMIHAJIBHO KapaHl MOCSATaHHS Ha MOpajbHI yCTOi y cTaTeBil cdepi. Bupowii
00’€KT KpUMiHAJIBLHUX MPaBOMOPYIIEHb, epeadauenux ct. cT. 297-304 KK Ykpainuy,
MPOMOHYETHCS] BU3HAYATH K MOPAJIbHI YCTOI CYCHUIBCTBA, M IKUMH CH1 PO3YMITH
CYKYITHICTh CYyCIUIBbHUX BIIHOCHH, IO 3a0€3MEeUyIOTh MEBHUMN MapuTeT (y3ro>KEHHS)
IHTEpECIB CYCHUIBCTBA Ta OKPEMHX HOTO WICHIB MpPU 3aJ0BOJICHHI iX moTped Ta
IHCTUHKTIB Ha TIJCTaBl ICHYIOUUX MOPAJIbHICHUX HOPM, MPHUHIUIIB Ta TMPaBHI
MTOBEIHKH .

Ha nymky A.B. IlnoTHIKOBOi, mpUMYIIyBaHHS A0 3aiHSATTS MPOCTUTYLIELO,
kapane 3a 4. 1 ct. 303 KK, € popMo1o 37109YMHHOTO MOPYIIEHHS CTaTeBOI CBOOOIN
ocobu, BeJbMU CHOpiAHEHOIO 13 mepeabadeHum cT. 154 KK mpumymryBanHsM A0
BCTyNly B cTareBud 3B’s30K. llepmr 3a Bce BiJ NPUMYILIyBaHHA [0 3alHATTA
MPOCTUTYIIEI0 CTPaXKJa€ cTaTeBa cBoOOAa OCOOM, TOAI SK MOpPAJIbHICTH Tpeda
BU3HABATH JOJATKOBUM 00’ €KTOM I[HOTO KPUMIHAJIHLHOTO TIpaBOMopymieHHs. Pazom 3
tuM A.B. IloTHIKOBa HE BBaXKae 3a MOTPIOHE MEPEHOCUTH KPUMIHAJIBLHO-TIPABOBY
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HOPMY TPO MPUMYIIYBAaHHS 10 3alHSTTS MPOCTUTYLIE0 10 po3auty IV OcobnuBoi
gyactuan KK VYkpainu, OCKUTbKM TpPOMOHYE BH3HABAaTH 1€ MAISSHHS OCOOJIMBO
KBaJTi(DIKyIOUOI0 O3HAKOIO OpraHizaiii 3aHATTA MPOCTUTYLIEI0 — KPUMIHAJIHLHOTO
MIPABOTIOPYIICHHS, OCHOBHHMM O€3MOCEpeHIM 00 ’€KTOM SKOTO BHCTYIIaTHME
MOpaJBHICTh Y c(hepl CTaTeBUX BIIHOCHH, a JOJJATKOBUM — CTaTeBa cBoOo/1a (cTareBa
HEJOTOPKaHICTh) 0COOH .

3ragani Bumie cnpobu ontuMmizyBath cuctemy OcobmmBoi uwactuau KK
Ykpainu, 1mo3a BCSIKUM CYMHIBOM, € I[IKABUMHU 1 TEOPETUYHO 3HAUyIIMMU. BomgHouac
3 ypaxyBaHHSIM POJOBOT0 00’€KTa JOCIIIKYBAHUX KPUMIHAJIBHHUX MPABONOPYIICHb,
BioOpaxkeHoro y Ha3Bi po3aity IV OcobnuBoi wactunum KK, BBaxkaemo
ONTUMAJLHUM TEPEIIIK TUX KPUMIHAIBHO-TIPABOBUX 3a00POH, SIKiI PO3MIIICH] Y [IbOMY
PO3JILIL, IO HE 3aBXKIU MOXKHA CKa3aTH Mo iX 3MICT. 3po3yMijo 1 Te, 10 MiCIle HOpM
PO KpUMIHAJIBHO KapaHi JEIIKTH, TaK YW 1HAKIIE IMOB’s3aHi 31 cPeporo cTaTeBUX
cTocyHKiB, y cucremi OcobmuBoi yactuaun KK wmoxke OyTu pi3HHUM 1 HE Mae
BUPIIANIBHOTO 3HAY€HHS M €(QEKTUBHOCTI KPUMIHAIBHO-NIPABOBOI MPOTHILL
MOPYIIEHHSM CTaTEBO1 MOpaJi, CTaTeBOi CBOOOIHM 1 CTaT€BOi HEJOTOPKAHOCTI OCOOMU.

3 Touku 3o0py umHHOro KK Vkpaimm crateBa cBoOoga abo crareBa
HEJIOTOPKAHICTh OCOOM MOXKE€ BHCTYMATH JOJATKOBUM O€3MOCEepPEeHIM 00’ €KTOM
KPUMIHAJIBHUX [PaBONOPYIIECHb, BIAMOBIJAIBHICTG 32 $IKI BCTAHOBJIEHA IHIIUMH
HOpPMAaMH, a He TUMH, 110 00’eHaHl B po3ain IV. Cka3aHe CTOCyeThCs, HAIPUKIA,
nependayeHoro cr. 303 KK cyrenepctBa abo BTATHEHHST 0coOM B 3aWHATTA
MPOCTUTYIIEIO.

VY KpuUMIHAJIBHO-TIPABOBIM JOKTPHUHI ICHYIOTH PI3HI MIAXOJU IIOJO 3MICTY 1
CIIBBITHOIIICHHS TaKUX KaTEropii, SIK cTaTeBa CBOOOJA 1 cTareBa HEIOTOPKAHICThH
0co0u, 3aKOHOAaBY1 BU3HAUCHHSI IKMX B1JICYTHI.

Hampuknan, A.C. KamiTyHOB BBakae 3a HEOOXITHE BKIIOYATH Yy TOHSTTS
cTaTeBOi CBOOOJAM HE JUIIE TMpaBO HAa BUOIp MapTHEpa JUIsl CEKCYallbHOTO
CHIJIKYBaHHS, a i MPaBO Ha CTaTeBe CAMOBU3HAYEHHs, TOOTO MpaBo Ha BUOIp popMu
CEKCYalTbHOTO 3a/I0BOJICHHS .

Po3ropHyTi BU3HAY€HHS CTaTeBOI CBOOOJM 1 CTATE€BOI HETOTOPKAHOCTI OCOOU
npornionye JI.B. Hopomi. Ilix crateBoro cB0OOJOI0 XapKIBCbKUN MMPaBO3HABEIlh
po3yMi€e MpaBo O0coOM Ha CaMOBHM3HA4Y€HHS Yy cdepi CTaTeBUX BIJHOCHH, TOOTO ii
peanbHy MOKJIMBICTh BCTYNATH B IOOPOBUIbHE CEKCyaJbHE CHUIKYBaHHS 3 0OpaHUM
napTHEPOM y Oyb-sKHil 4yac 1 B OyIb-sKiil CeKCyalbHO MPUHUHATHIN (OopMi 32 YMOBH,
110 BOHO HE CYNEPEeYUTh HOPMATHUBHO-IIPABOBUM MPUITKCAM 1100 OXOPOHU 0COOU Ta
rpomMajacbkoro mopsaky. CrareBa HEAOTOPKAHICTb — 1€ HENPUITYCTHMICTb
CEKCYaIbHOTO CHIJIKYBAaHHSA 3 JITbMHU, K1 HE TOCSTIIA CTATEeBOi 3p1IOCTI, Ta 0cO0aMH,
SK1 BHACHIJIOK XBOPOOJIMBOTO TCHXIYHOTO CTaHy HE YCBIJIOMJIIOIOTH HACIIJIKIB Ta
COIIAJIBHOTO 3HAYEHHS TAKOTO CHUIKYBaHHS .

Ha nymxy b.A. brminnepa, ctateBa cBobosa momsirae y cBoOO/Ii, rapaHTOBaH1i
JKIHIII, HE3aJIe)KHO BIJl BIUIMBY IHIIOI OCOOM y KOXHOMY KOHKPETHOMY BHIIQJIKY
JIOTTyCKaTu abo He JOMYCKAaTH 3aI0BOJICHHS 1010 ce0e Yy)KOro CTaTeBOro MOYyTTS 3
OOKy NeBHOi 0coOHM, B MEBHUM 4Yac 1 3a MEBHUX OOCTaBMH. 3a TAaKOrO TIIyMayeHHS
CTaTeBOi CBOOOIM, BBa)Xa€ HAyKOBEIb, HACWJIBHHUIIBKI CTaTeBi 3HOCHHU HE
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NepPeCcTaloTh BM3HABATUCH 3IBAJTYBaHHSM 1 B TOMY pa3l, KOJM BOHU BUUHSIOTHCS
0c00010, 3 SKOIO JKIHKA paHilie BCTyHaja B CTAaTEBUU 3B’SI30K a00 3 KOO BOHA
MIPOXKHUBAE CIIIBHO .

[HKONM Basla BUKIJIAIEHOTO PO3YMIHHSI CTaTe€BOI CBOOOIM BOAYAETHCA Y TOMY,
110 ii CyTh 3BOAUTHCS O JOMYIICHHS (HEIOMYIIEHHS) 11010 ce0e Yy>KOTro CTaTEBOro
MOYYyTTA; SIK HACHIJIOK, 0C00a BHUCTYyNAa€ HE CTUIBKUA Cy0’€KTOM, CKUIBKH 00’ €KTOM
cTaTeBUX BimHOCWH. HacmpaBzi ctaTteBa cBoOoma — He uire cBoOoa BiJl MPUMYCY, a
i cBO0OO/Ma Ha CaMOBH3HAUYEHHS Yy CTaTeBOMY CIUIKyBaHHI. TyT, MaOyTh, He Oyme
3ailBUM HarajgaTu, 1O Mpo CBOOOAY JomyckaTd abo He JomycKaTu Imojao cebe
3aJI0BOJICHHSI 4Y>KOro crareBoro mouyTTs panime nucaB O.0. XuxuiaeHko, skui,
HIOTMpaB/ia, pO3risAaB 1[I0 CBOOOY SIK CKJIAJIOBY CTaT€BOi HEIOTOPKAHOCTI OCOOH .

Y  nociOHuky «KpuUMiHAIBbHO-TIpABOBA XapaKTEPUCTHUKAa KPUMIHATBHUX
IIPABOIOPYILIEHb MPOTH CTATEBOi CBOOOAM Ta CTaTeBOi HeAOTOpKaHOCTI ocobu» O.0.
JlytlopoB il CTaTeBOI0 CBOOOJIOI0 MPOIMOHYE PO3YMITH MPAaBO OCOOM CaMOCTIHHO
oOupaTu coOl mapTHepa sl CEKCYalbHOr0 CIUIKYBaHHA, (POPMY TaKOro CHUIKYBaHHS
1 He JomycKaTu y cepi CeKCyalbHOTO CIIIKyBaHHS Oynb-aKoro mpumycy . JJopocna
1 MCHUXIYHO 370pOoBa JIOAMHA caMa BHU3Ha4yae, 3 KUM 1 B SIKUH crmocid BOHa
3aJOBOJIPHSATUME BIIACHI cTaTeBl moTpeOu. [Hakmie kaxydu, crareBa cBoOoOna
NOB’SI3YETBCSA 13 CHOPOMOXKHICTIO OCOOM  po3MopsKatuck coborwo y  cdepl
CEKCyaJIbHOIO CHUIKYBaHHS.

HaTtomicTh cTareBa HEJOTOPKAHICTh O3HAYAE OXOPOHIOBAHUN KPUMIHAJIBHUM
3aKOHOM CTaH, 32 SIKOTO 3a00pOHSETHCS BCTYIATH Y CEKCyallbHI KOHTaKTH 3 0CO0010,
sKa 3 MEBHUX MPUYMH (HAIPUKIAJ, Yepe3 HEIOCSATHEHHS CTAaTeBOl 3pUIOCTI) HE €
HOCIEM CTaTeBO1 cBOOO M. B3aramni HeqoTOpKaHiCTh, Oy1y4dd MOHATTSM a0COIIOTHUM,
O3HaYae, 110 MEeBHI IHTEPECH HEJOTOPKAHOI 0COOM 3a JKOJHUX YMOB HE MOXYTh OyTH
MOPYIIEHI 1HIIOK 0c00010, a Oy/Ib-AKI CEKCyasabHI i, BAMHEHI I10JI0 HEJOTOPKAHO1
0c0o0M, BU3HAIOTHCS KPUMIHANBHO KapaHUMH. CTBEpIKYBATU MPH I[bOMY, IO 3roja
ocoOu, sika HE € HOCIEM CTaTeBOi CBOOO/IM, HA CEKCYallbHI KOHTAKTH 3 HEHO JKOJHOTO
IOPUIUYHOTO 3HAYEHHS HE Mae, Oyie, Ma0yTh, HE 30BCIM TOYHO, OCKIJIbKH TaKa 3roja
y IEBHUX BUIAJKaX BIUIMBAE HA KBaJi(iKallito.

Takoxx HaBpsaA YW TpaBUIBLHO 03 OyIb-SKUX 3acCTEpeKEHb BU3HABATU
OCHOBHHMM 0e3IocepeiHiM 00’ €KTOM CTaT€BUX KPUMIHAJIBHUX MPaBONOPYIIEHbD,
BUMHIOBAHUX MPOTH HETOBHOIITHIX, CTATEBY HEIOTOPKAHICTh, & TAK CAMO 3asIBIISITH,
110 Ha HETIOBHOJIITHIX 0Ci0 MpaBo cTaTeBOi CBOOOIM HE MOMHUPIOETHCA. P14 y TiM, 1110
He OyIb-sKa HEMOBHOJITHS 0CcO0a MOKE BBa)KaTHUCh CTATEBO HEIOTOPKaHOHO. Tak,
HEMOBHOJITHIO 0CO0Y KIHOYOI CTaTi, sika Jocsria HMUTFOOHOTO BIKY (BIAMOBIIHO A0
cT. 22 CimelHoTo KoJieKCy — 1e 17 poKiB), € MiICTaBu BU3HABAaTH HOCIEM CTaTEBOi
cBOOOIH.

3 ypaxyBaHHAM 3akpirieHoro y 4. 2 cT. 23 CimMeHHOro Koaekcy YKpaiHu
MOJIO’KEHHSI MPO HAJaHHs 3a PIIIEHHSM CyIy MpaBa Ha yKJIaJeHHS HUI00y 0coOi,
K1 BUIMOBHUJIOCH 14 POKIB, y JiTEpaTypl BKE€ CTABUTHCS CIYIIHE MUTAHHS PO TE,
Yy Ma€ cTareBy cBoOoay 14-piuHa ocoba *IHOYOI CTaTi, iKa oApyxeHa abo sika Iie
HE OJIpYyXKEHa, aJie sIKIi y CyJI0BOMY MOPSAKY HaJaHe mpaBo Ha 1ui00. Tum Ouiblue,
o oco0a, AKid CyJa y MOPSAAKY 3acTocyBaHHs 4. 2 cT. 23 CiMEMHOro KOJEKCy



121

VYkpainu HajgaB mpaBo Ha HUI0O, MOXKE BIIMOBHUTHCH BiJl peecTparnii HUIo0y.
Bunaerbcs, 1110 muTaHHS PO BOJOIIHHS CTATEBOIO CBOOOOI0 aKTyali3yeThCsI 1 MO0
Ti€1 HEMOBHOJITHROI 0COOH, SIKa HAPOIWJIA IUTUHY Ta Yy 3B’SI3KY 3 I[UM Ha MiACTaBl .
2 ct. 4 CiMeiiHOTO KO/IeKCY YKpaiHU Ma€ MpaBo Ha CTBOPEHHS CiM 1.

A.B. KynakoB crnodatky 3asBisi€, 0 €IMHUM KPUTEPIEM, KU PO3MEKOBYE
CTaTeBY CBOOOJY 1 CTaTeBy HEJOTOPKAHICTh 0COOH, € BiK mOTepriyiol ocodm. Jlam x
TOCIITHUAK, Cylepedadyd caM co0i, BKazye, MO O0coOM 3 TCUXIYHHMH BaJlaMH
BOJIOAIIOTh CTAaTE€BOI0 HEAOTOPKAHICTIO y pasi, SKII0 BOHU HE MOXYThb
YCBIJIOMJIIOBATH XapaKTep BUMHIOBAHUX 3 HUMH [I1i, a 0COOHU 3 (PI3UYHUMHU BaJaMU —
SKIIO HE MOKYTh BUPA3UTHU CBOE CTaBJICHHS J0 TaKUX i .

3aciyroBye Ha MIATPUMKY BHUCJIOBJIEHA y JOKTPUHI MO3UIIIs, 3TIAHO 3 SKOIO
¢bi3nyHO Oe3mopajiHi 0coOM MarTh CTaTeBY CBOOO/Y; IIOMpaBJa, BOHM HE 3J1aTHI
3aXMCTUTU CBOE PILIECHHS BCTymaTH ab0 HE BCTYMATH B CTATE€Bl 3HOCHMHH 3 1HIIOIO
0c00010. 3BiJICK pOOUTHCS BUCHOBOK, IO TIPH 3IBAITYBaHHI 0coOH, sika nepedyBae y
cTtaHl (i3uuHoi Oe3mopajHOCTi, ab0 HACWIHHUIIBKOTO 3aJ0BOJICHHS CTaTEBOi
NPUCTPACTI, BYMHEHOTO CTOCOBHO (i3M4HO Oe3nmopagHoi o0codHu, 00’ €KToM
KPUMIHAIBHOTO TIPABOMOPYIICHHS BHUCTyIae cTaTeBa CBOOOJa, a HE CTaTeBa
HEJOTOPKAHICTb .

3 oAy Ha ckazane 1 Ha3By pozauty IV Oco6nuBoi yactuau KK VYkpainu,
cTaTeBa cB0OOJIa 1 cTaTeBa HEAOTOPKAHICTh OCOOU — MOHATTSI-AaHTUIIOAM, SIKI HOCATH
CaMOCTIMHMI XapakTep 1 HE MepexpelryroTbca. MokHa cka3zaTh 1 Tak: cTaTeBa
HEJIOTOPKAHICTh — II€ MPaBO OCOOM HE 3a3HABATU CEKCYaJIbHOT'O HACWIILCTBA, MPABO
Ha 3aXUIICHICTh B1J] CEKCyaJIbHUX MOCSATaHb (MIACUBHE MPaBO) B TOM yac, sIK cTaTeBa
cBOOOJa (aKTHBHE TMpaBO) — II€ MpaBO Ha BHUOIP CTaTEBUX TMAapTHEPIB 1 HE
3a00pPOHEHUX 3aKOHOM (DOPM CEKCYalIbHOTO 3aJ0BOJICHHA. Y OyIb-IKOMY pa3l He
BapToO, 5K 11e pooutsh, Hanpukiaa, FO.B. baynin, BinTHOCHTH cTaTeBy HEAOTOPKAHICTh
JI0 4Mcia TUX Onar, siki 3HaXOJAThCS Y BUIBHOMY PO3MOPSIKEHHI 0CO0H, KOTpa Jae
3rojly Ha 3aroJisTHHS M IIKO/IH.

CycninpHa HeOe3meka po3risAyBaHUMX KPUMIHAJIBHUX —IPABOMOPYIIEHb
BU3HAYAETHCSI HE JIMIIE T[IOCATAHHSIM Ha CcTaTeBy cBoOoay abo craTeBy
HEJOTOPKAHICTh 0COOH, a 1 3aMOIIIHHSIM IIKOJU 1HIIKUM I[IHHOCTSIM — HOPMAJIbHOMY
(G13UMYHOMY, TICUXIYHOMY 1 JYXOBHOMY PO3BUTKY IITEW, 3J0POB’I0, YECTI 1 TAHOCTI
0co0OM, BJIACHOCTI TOIIIO.

Tak, mepemuacHuil (10 TOCSATHEHHS CTAaT€BOi 3pPUIOCTI) BCTYN Yy CTaTEBUMA
3B’SI30K MOJK€ 3aBJIaTh CEPHUO3HOI IIKOAW 30POB’I0 TMAIITKA (MOIIKOKEHHS
CTaTeBUX OpraHiB, AHAJIBHOTO OTBOPY, OPraHiB YEPEBHOI IMOPOXHWHHU, CHIIbHI
KpOBOTEUYl TOIIO), BHUKJIMKATA O3S, IO BPEIITI-PEIIT TMOTIPIIye CTaH
PENPOIYKTUBHOTO 3/I0POB’S Hallii, a po30eIeHHsI HEMOBHOJITHIX 3/]JaTHE BUKIUKATH
y MOTEPIIINX BiJl IBOTO KPUMIHAIBHOTO MPABOMOPYIICHHS Pi3HI CTATEB1 300YCHHSI.

CrareBi KpUMiHAJIbHI PABOMIOPYIIICHHS, BUNHEHI CTOCOBHO HEMIOBHOJIITHIX, HE
JUIIE 3aBJAIOTh MOTEPNUIMM (I3MYHOI 1 TCUXIYHOI IIKOJAW, & W MOPYIIYIOTh IX
HOPMaJIbHI KUTTEBI 3B’S3KM Ta, SK HACTIOK, HETaTUBHUM YHHOM BITMBAIOTh Ha
JYXOBHUU PO3BUTOK HEMOBHOJIITHIX, OCTaHHI BiIUyBalOTh ceOe Oe3nopajHuMH 1
HETOBHOIIIHHUMH YJIEHAMHU CYCIJIbCTBA .
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[lepexxuTe OITbMHU CEKCyajbHE HACWJIBCTBO HAaKJIaJa€e BIJOMTOK Ha BCE iX
noJiajbllie )KUTTS, BIUIMBAE Ha (pOpMyBaHHS X OCOOMCTOCTI 1 XapakTepy, MCUXIYHE 1
¢bi3uuHe 3710pOB’s, 10 € KPUMIHOTEHHO 1 BIKTUMOJIOTTYHO 3HauymuM ¢akropom. Le
HAaCWJIbCTBO MOXK€ NPU3BOJIUTH O YKOPCTOKOCTI, IMITYyJIbCUBHOCTI, arpeCHUBHOCTI,
CaMOPYHHIBHOI MOBEAIHKY, aJIKOT0JI13a1lii, HapKOTU3allii 1 mpocTutyii. Ocobu, aki y
JTUTHHCTBI NIEPEKUIH CEKCyalbHE HACHUIIBCTBO, Y JOPOCIOMY BiIll caMi MOXYTh OyTH
CXUJIBHI 10 CEKCYaJbHUX MOPYIIeHb y (popmi megodimii .

BBakaeTncs, 110 cekcyalibHa CIPSAMOBAHICTh MCUXIKU MJIITKA € He0aKaHOIO:
paHHE CTATEBE KUTTS, IITYYHO CTUMYJIIOIOYM CTaT€BY NMOTPEOy, HE JIUIIE 3aTOCTPIOE
PU3UK HACTAHHS BIATMOBIIHUX 3aXBOPIOBaHb (y TOMY YHCJIl BEHEpUYHHUX) 1 aOOPTIB, a
W mepelkokae HOPMAJIbHOMY JI03PIBAHHIO MCUXOCEKCYalbHOI 1HIMUBIAYaIbHOCTI,
BIJIBOJIIKAE YBary BiJl JOCSATHEHHS COIIaJbHO BaXKJIMBUX I[iJIeH (OTpUMaHHS OCBITH,
BUOIp mpodecii TOIO0), MOPOKYE ICUXOJOTIUHI MPOOJIEeMU — POOUTH MITITKIB
UHIYHUMHU, OE€3COPOMHUMH, HE 3JaTHUMH PO3YMITH TIUOOKI MOYYTTS, IO MOXKE
HEraTUBHUM YMHOM BIUIMHYTM Ha MaiOyTHE CIMEHHE JKUTTA M1IPOCTAI0YOrO
MOKOJIIHHS.

3 orysany Ha cka3zaHe, BaXXko moroautuch 13 B.B. BiTBuiibkoro, sika cratesi
KPUMIHAJIbHI TPABONOPYIIEHH, nepeadadeni 4. 3 1 4. 4 ct. 152, u. 2 1 4. 3 cT.
153 KK, cr. 155 1 ct. 156 KK, BigHOCHTH 10 KpUMIHAJIBHUX MPABOMOPYIICHD, SKi
MOCSTAIOTH JIMIIE HA (DI3UYHUI PO3BUTOK HEMOBHOJITHIX .

B ropuauusiil giTeparypi MOXHA BIANIYKATH ¥ 4MMaio 1HMMX Kiacudikarii
KpUMIHAJIBHUX MPABONOPYIIEHb IPOTH CTAaTEBOi CBOOOIU 1 CTATEBOI HEAOTOPKAHOCTI
ocobu. HaBoauTu iX BBaXkaro 3a HEJIOLJIbHE 3 ypaXyBaHHSM TOTO, 110 LS Mpals He €
MoHOrpadiyHUM  JociiKeHHsM. Jlo Toro ik, pi3Hux kiaacudikamii (KpiM
MPUPOIHUX), CUCTEMATH3AIlI{, TUIIOJIOTIH TOIIO, "MPUIOMY BUKOHAHUX 3 KOPEKTHUM
JOTPUMAHHSIM JIOTIYHUX TPaBWJI TONUTY, ICHYE BeJIMKa KIJIbKICTh, a II€¢ B HayIll
CyNepeyuTh BUMO31 BU3HAYEHOCTI1" .

OOOB’SI3KOBOI0  O3HAKOK  CKJIAIIB  PO3IJISAYBAHMX  KPUMIHAIBHUX
MPaBOIOPYIICHb € TOTEePHUINN, SKUH MOXKE BUAUIATHUCH 32 TMEBHUMH O3HAKaMH,
30KpeMa, 3a 3aJexHICTIO BiJl BUHHOTO (cT. 154 KK), He1oCATHEHHSIM NEBHOTO CTaHy
(ct. 155 KK) a6o Biky (4. 3, 4. 4 cT. 152, 4. 2 4. 3 cT. 153, c1. 156 KK).

O06’ekTUBHA CTOpOHA CTaTEBUX KPUMIHAJIBHUX IIPaBOIOPYILICHb
XapaKTepU3yeThCsl aKTUBHOKO TMOBEAIHKOI BHUHHOI ocoOu — 1 (pizuuni Ta (abo)
IHTEJIEKTyaJIbHI i1 CeKCyaJahbHOI CIPSMOBAHOCTI. 3a 3aKOHOJABYOK) KOHCTPYKIIIEIO
JOCIIKYyBaHI KpUMIHQJIBHI TPABOMOPYIIEHHS 37eOUTBIIOTO MOOYJOBaHI K
dopmanbHi ckianu. [IpumynryBanHs 10 BCTYIy B CTaTeBHUI 3B 30K CKOHCTPYHOBaHE
SK YCIUEHUHN CKJIaJ] KpUMIHAJILHOTO TTPaBOTIOPYIIICHHS.

Cy0’ekTOM CTaTeBUX KPHUMIHAJIBHUX MPABOMOPYIIEHb € OCyIHa 0co0a, sfKa
nocsirna 14-piaroro (crarti 152, 153 KK) abo 16-piunoro Biky (ctarti 154-156 KK).
VY nepeBaxHIll OIBIIOCTI BHUIMAAKIB CYO’€KT € CHEIIaJIbHUM: HOro O3HaKu
Oe3nocepeIHbO BKa3aHI y KPUMIHAJIBLHOMY 3aKOHI (Hampukian, y 4.2 cr. 156 KK
¢birypye 6aTbko, MaTH, BITYMM, Madyxa, OIMIKYH, MIKIyBaJbHUK a00 0coba, Ha Ky
MOKJIaZIHO 000B’SI3KM 11100 BUXOBAaHHS MOTEPHIIOro ado MIKIyBaHHS PO HbOTO) YU
BCTAHOBIIIOIOTHCS NUISAXOM TIAYMadeHHS 3aKOHY 3 YpaxyBaHHSIM OCOOJIMBOCTEH
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00’€KTUBHOI CTOPOHM TOTO YM IHUIOIO KPUMIHAJIBHOIO MPABONOPYILIEHHS Ta O3HAK
MOTEPMLIOTO.

[3 cy0’€KTHBHOI CTOPOHHU BC1 KPUMIHAJIbHI MPABONOPYIIEHHS MPOTH CTaTEBOI
cBOOO/IM Ta CTaTEBOI HEIOTOPKAHOCTI OCOOM XapaKTEPU3YIOThCA MPSIMUM YMHUCIIOM.

BucHoBok 10 1 nuranHs.

Takum umnHoMm, HaBempenudt y posauni IV OcobmuBoi wactunu KK mepenik
KPUMIHANBHO-TIPABOBUX  3a0OpOH  3arajoM Ja€ IMiJCTaBM BHU3HATH  HOro
onTUMaidbHUM. PazoM 3 1KMM 3 METOI YCYHEHHS HEAOJIKIB HOPMAaTHUBHOI
periaMeHTallii BiMOBIJATBHOCTI 32 BKa3aHl KpUMIHAJIbHI IPABOIMOPYIICHHS 3MICT
3a3HAUYEHUX KPUMIHAIBHO-NIPABOBUX HOPM TMOTpeOye BHUPOOJEHHS HAayKOBO
OOIDYHTOBaHMX  PEKOMEHJalll, aJpecOBaHUX SK  3aKOHOJABLIO, TaK 1
IIPaBO3acTOCYBauy JJisl MPAaBWIBHOTO M OJIHAKOBOTO 3aCTOCYBAaHHS KPHUMIHAJIBHOIO
3aKOHY.

2. HACWJIBHUIBKI KPUMIHAJIBHI [IPABOINIOPYILIEHHS
MNPOTU CTATEBOI CBOBOJU TA CTATEBOI HEJOTOPKAHOCTI
OCOBM: JTMCKYCIVHI IUTAHHA

OcHoBHUM 0Oe3nocepeiHiM  00’€KTOM  KpPUMIHAJIBHOIO IPABOMOPYLIEHHS,
nependayenoro cr. 152 KK Vkpainu, € crareBa cBoOoja, a y pasi 3rBAITYBaHHA
oco0u, sika 4epe3 MeBHI OOCTaBUHU HE € HOCIEM CTAaTeBOI CBOOOAM (HANpPUKIAI, €
IICUXIYHO XBOPOIO), — CTaT€BA HEAOTOPKAHICTH OCOOM.

Ha nymky B.I. bopucosa i JI.B. Jlopomi, crareBa HEJOTOPKaHICTh BHUCTYIIAE
Oe3nocepeHIM 00’ €KTOM 3IBaJITYBaHHs, SKILO MOTEPILIa 0coda HE TocsTria CTaTeBOl
3p170CTi 3ro/IOM XapKiBChKi MPaBO3HABII CIPABEUIMBO YTOUHWIIHU, IO MPO CTATEBY
HEJIOTOPKAHICTh SIK Oe3mocepeHiil 00 €KT 3rBaaTyBaHHS CJiJ BECTU MOBY 1 B TOMY
pasi, KOJIM TOTEPIIOK B I[LOTO KPUMIHAIHHOTO MPABOMOPYIICHHS BUCTYIAE
ocoba, ska nepedyBac y 6e3M0pagHOMy CTaHi .

J.II. Mockane cTareBy HEAOTOPKAHICTh SK O0’€KT KPUMIHAIBHOTO
paBoONOpYIIEHHS (1 pOJOBUH, 1 Oe3MmocepeiHiil) OB’ 3ye 13 3a00pOHOI0 BCTYMATH B
CeKCyallbHI CTOCYHKH 3 0cO0aMHu, sIK1 epedyBaroTh y MCUXIYHO O€3MOpaHOMY CTaH1
ab0 He JOCSTiM CTAaTeBOi 3pLIOCTI. 3a TaKUX OOCTaBUH HE 3pO3yMLUIO, YOMY LEl
aBTOp CTaTEBY HEJOTOPKAHICTh OCOOM BHU3HAE OCHOBHUM O€3MOCEpe/IHIM 00’ €KTOM
3TBANITYBAaHHS JIMIIIE, SIKIIO MOTEPIIiia BiJ IOTO KPUMIHAIBLHOTO MPABOMOPYIICHHS
ocoba He 0cArIa CTaTeBoi 3pilIocTi?,

JlonaTkoBUMH 00’ €KTaMU 3IBaJITYBaHHS BUCTYIAIOTh HOPMaIbHUNA (13UUHUH 1
MICUXIYHUIN PO3BUTOK JTUTHHU (32 HASBHOCTI BIMOBIJHOTO MOTEPIILIOTO) Ta 30POB’S
0co0u (y BUIAJIKY 3TBAITYBAHHS, MOETHAHOTO 3 (hi3MYHUM HACUIILCTBOM).

B.B. HaBponpka 3anepeuye MOXIIMBICTb BHU3HAHHS YKJIQJACHHS ILIIO0Y
(cipaBXHBOTO, a HE (PIKTUBHOTO) MK TBAJITIBHUKOM Ta OCOOO0IO, MOTEPILION Bij

1 KpuminaneHe npaso Ykpaium: Ocobmmsa wactuHa: minpyunuk / }O.B. Bayin, B.I. Bopwucos, B.I. TroTiorin Ta
in.; 3a pen. B.B. Crammica, B.SI. Tamis. - 4-te Buz., mepepo0it. i momos. Xapkis.: [Tpaso, 2010. C. 90.

2 Mockans [III. KpuminarpHO-IIpaBOBa XapaKTepucTMKa 3IBaJITyBaHHSA Ta HAaCMJIBHMIIBKOIO 3ad0BOJICHHS
CTaTeBOI IPVCTPACTi HeIpUPOTHUM crrocodom: . ... kaHz, ropua. Hayk. K., 2009. C. 90-91, c. 176.

Pamnirme Taky >k HeTrouHicThb moryckas M.M. Kopuosnit (Kopuosuit M.M. Kpuminostoriasi npo6semr 60poTsom i3
3IBAJITYBAaHHSIMM, BUMHIOBAaHVMM HeIIOBHOIITHIMI: ABTOped. mmc. ... KaHA,. opun. Hayk. K., 2000. C.5).
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3TBAIITYBAaHHS, 3MIHOIO OOCTAHOBKHM SIK OOCTaBMHOIO, WIO JIO3BOJISIE 3A1MCHUTH
3BUTHHEHHS BiJ KPUMIHAJIBHOI BiAMOBIAAIBHOCTI. A/Ke "3MiHA CIMEHHOTO CTaTyCy
TIOTEPIIIOr0 HE O3HAYa€ 3MiHM y 3a0e3ledeHHi Woro crareBoi cBoboam"s. Ommak
BUPIIIATFHUM JUISI 3aCTOCYBaHHA y po3rsaayBaHiil cutyanii cT. 48 KK ("3BiibHeHHs
BiJl KPUMIHAJIBHOI BIMOBIIAILHOCTI Y 3B’S3KY 13 3MIHOIO 0OCTaHOBKHU'") € HE TE, UM
CTaJMCsl 3MiHM y 3a0e3medyeHHi cTareBoi CBOOOAM 0coOWM, TOTEpHiaoi Bix
3TBaNITyBaHHs (MOCSTaHHS HA ii cTaTeBY CBOOOAY BIIOYIOCH, 1 HIYOTO 3 LIUM BXKE HE
MOPOOUIIT), a BIEBHEHICTh CyAy Y TOMY, III0 BHACIOK 3MiH Y 30BHIIIHIN 00CTaHOBITI
CycIiJibHa HeOe3MneKa I'BajITIBHUKA BTpAaueHa.

IMoTepniziuM Bij 3rBaITYBaHHS MOXKe OyTH 1 0co0a, ska nepedyBae 3 BHHHUM
B oiIiitHO 3apeecTpoBaHoMy a00 "dpakTuuHOMY" U001, OCKUTPKA YHHHA PeAaKIisa
cT. 152 KK Vkpainu He MICTUTh OOMEXEHb Y TOMY IUIaHI, IO 3IBaJTyBaHHSIM
BU3HAIOTHCS JIMIIIE MO3aNUTIO0H] cTaTeBl 3HOCUHU. Y KJIaJCHHS NUTI00Y HE 1M030aBiisie
oco0y crareBoi cBoOoau. Sk Oyno ckazano y 1992 p. y Mionxeni (OPH) npu
BUHECEHHI BUPOKY 3a 3TBAJITYBAHHS YOJIOBIKOM CBO€1 IPYXHUHH, HIUTIOO — I HE
MarasuH CaMOOOCITyTOBYBaHHS 13 3aJI0BOJICHHSI CEKCYalIbHHX IMOTpeO; Ha BCTYI Yy
CTaTeBl 3HOCHHU MOTP10OHA 3r0/1a 1 YOJIOBIKA, 1 IPY>KUHU .

OO0cTaBUHOIO, 110 30UIbIIYE KIIBKICTh 3IBaJTYBaHb y IUII001, € BIIEBHEHICTh
YOJIOBIKIB y TOMY, IIO: YOJOBIK Ma€ MPaBO Ha CEKCyalbHI 3HOCHMHHU 31 CBOEIO
JIPYXKUHOIO; KIHKaM IMOJ00A€ThCS 3aCTOCYBAHHS CHIIM (KIHKM TAEMHO MPIIOTH PO
Te, 100 OyTH 3rBAITOBAaHUMHU, H OTPUMYIOTH BiJ I[LOTO 33JI0BOJICHHS); HACHUJIBLCTBO —
MIIXOSIINN 711 9OJIOBIKA CIOCIO BHCJIOBUTH CBOI IMOYYTTS 1 JIOMOTTHCH CBOTO. Y
NESKUX Cy4YaCHUX JepkaBax (SK TpaBWiIo, MyCyJbMaHChkuX — bpyne#, [umis,
Innonesis, Manaizis, JliBan, Owman, CiHramyp) HE BBa)Ka€TbCS 3TBAITYBAHHSM
HACHJIbHUIIBKUI 200 BUMHEHUN YOJIOBIKOM B IHIIWNA XapaKTEPHUM IS 3TBAITYBAHHS
CIIOC10 CTAaTeBHH aKT 13 BJACHOIO JIPY>KHHOIO.

3 metor peamizarii nosnoxeHb Konpeniii Pagu €Bponu npo 3amobiranss
HAaCUJICTBY CTOCOBHO JKIHOK 1 JOMAIIHbOMY HACWJIbCTBY Ta OOpOTHOY 3 LMMHU
apuiaMu BepxoBHa Paga VYkpainu BHecia 3MiHM 710 KpUMIHAIBHOTO KOJEKCY
VYkpainu, BuKkiIaBmM cT.cT. 152 1 153 B HOBI pemakuii 3akony Ne 2227-VIII Bix
06.12.2017 p., B AKiii BUMHEHHS TaKuX IisHb IIOAO TOAPYAOKS YU KOJHUIIHHOTO
NOJAPYXKa a00 1HIIOI 0coOu, 3 SIKOK0 BUHHMI nepedyBae (nmepeOyBaB) y CIMEMHHMX
a00 OJM3BKMX BIJHOCHMHAX, OyJO BH3HAHO KBaJdi(PIKOBAHMM CKJIQJIOM IHUX
KPUMIHAJIbHUX TIPABOMIOPYIIEHb.

Taxuit migxia (y ToMy 4ucii B acEKTl HOoro HMOBIPHOTO BIUIMBY HA 1HCTUTYT
nuio0y) He Burismae OescmipHuM. BogHouac Te, mo ocoba, ska mepeOyBae 3
IBAITIBHUKOM Yy TUTIO01, HE BIpaBl BIUIMBATH HA «JOJII0» KPUMIHAIBHOTO
MPOBA/KEHHS 1100 BYMHEHOTO CTOCOBHO HEI KPUMIHAJIBLHOTO MPaBOTIOPYIIICHHS,
nependadeHoro crT. 152, 1 mo «cimMeiiHe» 3rBajiTyBaHHS BHU3HAHE KBaJli()iIKOBAHUM
PI3HOBHJIOM aHATI30BAHOTO KPUMIHAJILHOTO MTPaBOTIOPYIIICHHSI, MOXE PO3IIHIOBATHCH
IK OOHE 31 CBIAYEHb IOCIIJOBHOCTI 3aKOHOJABIlSI B YacTHHI 3a0e3medyeHHs
KOPCTKOTO IOPUANYHOTO pearyBaHHs Ha Pi3HI MPOSBU JOMAIIHROTO HACHJIBCTBA

3 Haspomupka B.B. 3acama mgmcroswTuBHOCTI Ta 1i peastisallisi B KpuMiHagpHOMY TIporieci YkpaiHwm: MoHorpadis.
JIeBiB: JIBBiBCHKMVI Aep>XKaBHUM yHiBepcUTeT BHYTpilHix cripas, 2010. C. 283.
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(omniero 3 #Woro  (dopM €  CEeKCcyaJdbHE  HACWIbCTBO),  MiHIMI3allii
HOro TaTeHTHOCTI.

Tum Oinbmre, mo B IlosicHroBanbHIN gomoBial 10 CTaMOyIbChbKOT KOHBEHITIT
MIKPECTIOETHCA HaA3BUUYaliHA BaXUIMBICTh 3a0€3MEUUTH HEIOMYIICHHS OyIb-SIKUX
BUHSTKIB y KpUMiHaMI3amii ¥ MPUTATHEHHI O BIAMOBIJAIBHOCTI 3a TaKi aKTH, SK
CeKCyallbHE HAaCUJIBCTBO 1 3TBAITYBaHHS, BUMHEHI MPOTH KOJMIIHIX UM TETEPIIIHIX
napTHepiB a6o mompyxxksa. 3rimHo 31 cr. 43 CramOynbhChbKOi KOHBEHIIIT,
BIJIMOBIIAJILHICTH 3a TIepen0adeHl Her0 MPaBOIMOPYIIICHHS Ma€ HACTABATH HE3AJICKHO
BiJl XapakTepy BIIHOCHMH MDX >KEPTBOIO 1 MPABOMOPYIIHMKOM. A B pIIIEHHI BiJ
9.06.2009, moctanoBiieHoMy y cripaBi «Omy3 nipotu Typeuaunnuny, €CIJI naromocus
Ha TOMY, I[0 HACWJIbCTBO B CIM’iI € HE NPHUBATHOI YU CIMEHHOIO CIIPaBOIO, a
MUATAHHAM, [0 3a4ila€e CYCHUJIbHI 1HTEpPECH, 10, CBOEI YEpProrw, BHUMAarae
edeKTUBHUX [Iiii 3 OOKY Jep>KaBH.

IlixaBo, 3rigao 3 § 203 KK ABgctpii, sKIIo oco0a BYMHSE CTOCOBHO CBOTO
NOAPYXXKS YU TOro, 3 KUM BOHa IepedyBae y HE3apeecTpOBAHOMY IILIIOO1,
3TBAIITYBAHHS YW CEKCyaJbHE MPUMYIIYBaHHA O€3 OOTSXKYHOUYMX OOCTaBUH, TO
KPUMIHAJIBHE TEPECIIyBaHHS € MOKJIMBUM TUIBKM 3a 3asBOIO0 MOTEPHIIOI 0CcOOu.
[lepenOauene cr. 190 KK IllBeiiuapii 3rBanTyBaHHs ApPY>KUHH, BUYMHEHE ii
YOJIOBIKOM, KU MPOXKHUBAE 3 HEIO CIUIBHO, KAPAETHCS TIIBKU 3a CKaprolo, siKka Mae
OyTHU MMoJlaHa HE Mi3HiIIe 6 MICSIIIB.

Cr. 262 KK mrary KamidopHis 3akpiiitoe JIBi YMOBU, JOTPUMAHHS SIKUX
YMOKJIUBIIIOE KpUMIHAJIbHE TMEpPeciyBaHHsl 3TBAITYBAHHS MOJAPYXOKS: 1) sKIIO0
IIPOTATOM POKY iH(OpMaIlis Mpo Take MiTHHSA Oysa JOBeACHa /10 BiIoMa HAa3BAaHUX Y
3aKOHI 0CI0 — MEIWMYHOrO TMpaIliBHUKA, aJIBOKaTa, CBAIICHWKA, CIIBPOOITHHUKA
are’HTCcTBa 1Mo 00pOTHOI 13 3TBAITYBAHHSIMH TOIIO; 2) MPUIMYIEHHS MOTEPILIOTO PO
3TBAITYBAHHS OyJIO TMIJATBEPKEHO HE3aJICKHUM JIOKa30M. Y TeEMepiliHii dYac
3TBAJITYBAHHSI TIOAPYXOKST BUBHAETHCS 3710unHOM Juiie y 12 mrarax CIIA. B iHmmx
ITaTax 3aKOHW HE BU3HAIOTH YOJIOBIKAa Cy0’ €KTOM 3TBAJITYBaHHS CBOEI IPYKWHH Ha
TIM MiACTaB1, IO NUTIO0 € CBIAYEHHSIM 3T0JIU KIHKU CEKCyaJIbH1 3HOCHUHH.

Jlocl HE3pO3YyMUIMM TaKOX 3allMIIA€ThCS MaclTad MOHSTTS «JI00pOBLIbHA
3rojia moTepmniioi ocodmw». 3rigHo 3 ynHHOW peaakuieto cr. 152 KK Ykpainu nepenik
3a00pOHEHUX MiH, 10 BU3HAYAIOTh BUNHCHHS 3TBANITYBaHHs, € BuuepmHUM. OTXe, Iii
oco0u, sika oTpuMaJia 3roJy Ha CTaTeBl 3HOCHHHM TaKUM CIIOCOOOM, SIK, HAIIPUKJIIA],
yepe3 HaIoJerJMBlI MPOIO3UIIT 3AIMCHUTH CTAaTeBHM aKT, BUIIAJKOBO abo uepes
3JIOBJKMBAHHS JIOBiporo, He miananaroTh ma cr. 152 KK Vkpainu. Te x came 1 3 CT.
153 KK Vkpaimn. 3a HOBOIO penakiiero cT. 152-153 He MICTATh BHYEPITHOTO
nepeniky Aii, axi nepeadadanu 0 GaxT 3rBadTyBaHHSA a00 CEKCyalbHOIO HACHUIIbCTBA.
OdeBuaHO, MO 3rojJa TMOTEPHiIOI 0coOW, OTpuMaHa MUIXOM oOmaHy abo
3JIOBKUBAHHS JIOBIPOIO, HE MOXKE BBAXKATUCS JOOPOBIIHHOIO.

Opunyuyna HEBU3HAUGHICTh SK pPE3yJbTaT MEXaHIYHOTO 3alO3WYCHHS
MOJIOKEHHS MPO JTOOPOBUIBHY 3rofy, 3akpimieHoro B 4. 2 ¢r. 36 CtamOyiabChKoi
KOHBEHIIi1, 3yMOBJIIOBATUME CHUTYallli, KOJIM IPAaBO3aCTOCOBI a00 MO30aBISATUMYThCS
MOJKJIMBOCTI BCTaHOBUTH Ta JOBECTH BHUHYBATICTh 3JIOYUHI (BpaxOBYIOUH, IO
BIIMOBIHI JISIHHS 3/1€0UIBIIOTO BUMHIOIOTHCA B IHTUMHIM OOCTAHOBIII 32 BIJICYTHOCTI
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HaJIeXKHO1 1H(OopMaIlii, 10 MIATBEP/KYe (aKT MOAOJAHHS BOJI MOTEPHIIOr0 4u ii
iITHOpyBaHHs), a0o, HaBIaK{, HaMaraTUMyThCS BCTAaHOBUTH BHHYBATICTh,
CpUiMaouu JIUIIIe MO3UIIIO
MOTEPIIIOT 0CO0M, SIKa 3 PI3HUX MOTHBIB MOXE 3JIOBKHBATH CBOIM cTaHOBHUIIEM. [Ipn
IFOMY IOpHINYHA BU3HAUYCHICTD K OJ[HA 3 O3HAK BEPXOBEHCTBA IIpaBa rnepeadayae He
MPOCTO ICHyBaHHS 3aKOHY, Ha TiacTaBl SKOTO
OOMEXYIOTbCA TMpaBa o0coOu abo BOHA TMPUTATYETHCS O BIANOBIIATBHOCTI,
a ICHyBaHHS caMe SKiCHOTO (repeadadyBaHOTO) 3aKOHY.

Hoga pepaxuis crarti 153 KK Vkpainu «CekcyanbHe HACHIIBCTBO» HE ONEPYeE
1030aBJICHUM IOPUIUYHOT BU3HAYEHOCTI 1 MOPAIbHO 3aCTapiIMM CIOBOCTIOIYUYEHHSIM
«3a7I0BOJICHHS CTATEBO1 IPUCTPACTI HEMPUPOTHUM CIIOCOOOM).

BkasiBka Ha «HEMPUPOIHICTH» CTATEBUX 3HOCHH BUIJISAANIa aHAXPOHIZMOM Y
CBITJI 3/T00YTKIB Cy4aCHO1 CEKCOJIOTii Ta CEKCOMAaTOJIOT.

Buxopucranns 3raJlaHoTO 3BOPOTY y HoTepeIHIN
penakiii ct. 153 3MymiyBajio poOUTH 3acTEpeXEHHsS MpO Te, 10 KpUMiHAIbHA
KapaHICTh MOBEIIHKH, TmepeadadeHoi 1iero crarrero KK, Bu3HadaeTbcsd He
TaK 3BaHOI0 HENPHUPOAHICTIO CHOCOOIB 3a/J0BOJIEHHS CTaTeBOi IMPHUCTPACTI,
MOXJIMBOIO TOMOCEKCYaJbHOI CIPSIMOBAHICTIO YW aMOPAJBHICTIO MAid, a iXHIM
HACWJIBHUIBKUM XapakTepoOM. 3 1HIIOrO OOKYy, TEpMIH «HENPUPOJIHUN» Ha
Cy4acCHOMY €Talll He TTOBMHEH CIPUIMATUCh SIK TakWii, 110 HECE Ha cOO1 HEraTHUBHE
MOpPAJIbHO-OLIIHOYHE ~ HaBaHTaxeHHs. [ mineid  KpUMIHAJIBHO-TIPaBOBOI
periiaMeHTailii BIH O3Haya€ JHIIE CMOoCI0 CEeKCyaJbHOTO KOHTAKTY, BIJIMIHHHMA
Bil «IPUPOJHOTO»  (BariHaJIbHOTO)  KOHTAKTy,  (Di310JIOTIYHO  (TPUPOJIHO)
CIIPSIMOBAHOTO HA BUKOHAHHS OAHIET 3 TOJIOBHUX 010J0TTYHUX (YHKIIIHA JIFOAWMHH — 32
YyaTTs JUTHUHHU; «HEIPUPOJHICTHY» (EKCTpaBariHAJIbHICTh) (QOPM CEKCYyalIbHOTO
KOHTaKTy HE € CHHOHIMOM 3004€HCTBa, aMOPaIbHOCTI TOMIO.

Tak, ykpaiHCBKMI 3aKOHOJABEIlb BUXOJWUTH 3 TOTO, IO 3/1HCHIOBAHUN Ha
JTOOPOBUIBHUX 3acaJaX TOMOCEKCYyasli3M, TOOTO CEKCyaJbHUU MOTSIT 10 0Ci0 CBOET
CTaTl, Ma€ pO3MNIANATUCh HE SK [IsIHHS, 3a00pOHEHE MijJ 3arpo30l0 HaCTaHHS
KPUMIHAJIBHOT BIAMOBIAAJIBHOCTI, @ SIK OCOOJMBHM CTaH OpraHi3My JIIOJMHH,
HETUIOBA ceKcyanbHa mnoBefaiHka. BOO3 He BU3HA€ Ha CHOrOAHI Taki MPOSBU
CEeKCYaJIbHOI OpI€HTAIlll, $SK TOMOCEKCyali3M 1 OICeKCyalbHICTh (CEKCyaIbHUM
noTsr 10 0cid 000X crareil) ncuxiyHUMU natoJorisimu. Y pimenHi €CIUI y cnpasi
«Jamxen mpotu CnomydeHoro koposiBcTBa» Bim 22.10.1981 BcTaHOBIEHO, IO
KpUMIHAJILHO-TIpAaBOBa  3a00poHA JOOPOBUIBHMX MPUBATHUX TOMOCEKCYaTbHUX
CTOCYHKIB MK JIOPOCIMMH YOJOBIKAMHU, SIKI MOXYTh aJ€KBaTHO OIIIHIOBATU
1 KOHTpPOJIOBAaTH CBOI Aii, mopyurye mnosoxeHHs cT. 8 KouBeHuii mpo 3axuct
mpaB JIIOJIMHA 1 OCHOBOIIOJIOXHUX CB0OON «[IpaBo Ha moBary a0 MpPUBATHOTO
1 cimeitHoro xutTs». [lomiOni pimenns, BuHeceHi €CIUI, 3mycunmu cBoro wacy
3aKkOoHOMaBIIB  ABcTpanii, Ipmamnmii Ta Kinpy ckacyBaTu  KpUMIHAIBHY
BIIMOBIJAIBHICTD 32 TOMOCEKCYallbH1 3B SI3KH MPU TOMY, HalPUKIIad, 0 y OaraThox
MYCYJbMAaHChKUX KpaiHax (BIUIMB pEJITiHHOTO YMHHHUKA) MPOJOBXKYE 1CHYBATH
KpUMiHaJbHA BIIMOBIAAIBHICT 32 JTOOPOBUIBHE MYKOJ03TBO. A B JESKUX KpaiHax
CIIOCTEPITaEThCS TaK 3BaHa 3aJMIIKOBA KpUMIHATI3AIs TOOPOBIILHOTO MY>KOJIO3TRBA,
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sKa T0JISATa€e Y BU3HAHHI 3JI0YMHAMH BUMHEHHS aKTiB MY>KO0JIO3TBa 32 BUHATOpOy a0
B MyOJMIYHOMY MIiCIll, CXWISHHS IHIIUX OCI0 JO TaKkWX aKTiB, IpOIaraHiau
MY>KOJIO3TBA.

[leBHi OiomoriyHi (opMH, 3a JOMOMOIOI0 SIKMX BiJOYBAa€ThCS CEKCyallbHE
CHUIKYBaHHS MDX JIOABMH, Y CYCIIJIBCTBI MOXYTh BH3HABAaTUCS aMOPATbHUMH,
aJle MarTh CTaBaTH MPEAMETOM KPHUMIHAJIBHO-TIPABOBOTO PETYIIOBAHHS JIUIIE
y TOMY pa3i, KOJW BOHH, 3QUilAl0YM COIMAIbHUA OIK CEKCyalbHUX CTOCYHKIB,
MOCATal0Th HA CTaTeBy CBOOOAY UM CTAaTeBY HEIOTOPKAHHICTH ocoOu, i 4ecThb i
T1HICTb, HAJIKHUM PO3BUTOK HEITOBHOJITHIX TOIIIO.

HaBeneni MipkyBaHHSI BHJAIOThCS IIJIKOM MNPUHUHATHUMH [JII PO3KPUTTS
CyTi 1 mpu3HaueHHs ¥ cT. 153, BukmageHoi B pepakumii 3axony No 2227-VIII
Bix 06.12.2017 p.

O0’exTuBHI, Ccy0’ekTUBHI Ta KBamiikyrodi (0coOauBO KBaJi(iKyroUi)
O3HAKH CEKCYaJIbHOTO HACWJIHCTBA 301ral0ThCA 3 TAKUMU K O3HAKaMU 3IBAJITYBaHHS,
3a BUHSITKOM TOTO, 110 00’ €KTHBHA CTOpOHA CKJIaIy
PO3IIIAlyBAHOTO KPUMIHAJIBHOTO TIPABOMOPYLIEHHS OXOIUIIOE JIMIIE Taki Ail
CEKCYaJIbHOTO XapakTepy, Kl He MOJSAraloTh Y MPOHUKHEHHI B TLIO 1HIIOI (K BXKE
3a3HavajioCch, MOTEpIuIoi) ocodu. BiamomigHo, mucnosuiis 4. 1 crt. 153 HOCUTH
OTIMCOBO-BIICUJIBHHN XapaKTep.

[IpunarigHo 3ayBakumo, 110 yKpaiHCbkuM 3akoHoaaBelr y KK ckanbkyBaB
BIIMOBIHI TOJOXKEHHS MDKHApPOJHUX akKTiB, Tall TO HeBIaimo. 30Kpema, Yy
CramOynbebkiii KoHBeHIli 1eThes Mpo «IPOHUKHEHHSI CEKCYaIbHOTO XapaKTepy B
TIJI0 1HIIOT 0COOM 3 BUKOPUCTAHHIM Oy/Ib-SIKOT YaCTUHU TUJIa a00 MpeaMeTay, a y CT.
152 KK VYkpainu npo «IpOHUKHEHHS B TIJ0 1HINOI JIOJUHU 3 BUKOPUCTAHHSIM T'eH1
Tajiit abo Oyb-SKOTO 1HIIIOTO MPEAMETa, 0 HE TE came.

BucHoBkM 10 nuTaHHs 2. 3MIMCHUBINM aHATI3 HU3KH YHHHUX HOPMATHUBHUX
aKTiB, MO’KHA 3a3HaYUTH HacTynHe. OJHUM 13 HOBOBBEJICHB € 3aKPITUICHHS B 3aKOHI
Vkpainn Big 06.12.2017 p. Ne2227-VIII reHaepHOHEHTpATIbHUX BHU3HAYEHb
sreasityBaHHs (ct. 152 KK VYkpainu) 1 BiAMIHHOrO BiJI HBOTO CEKCYyaJbHOIO
HacuibcTBa (cT. 153 KK Vkpainu), y sSKMX HE 3BEpTa€ThCA yBara Ha HPHUPOJHI
010JIOT1YHI BIAMIHHOCTI MIK YOJIOBIKOM 1 JKIHKOIO. 3a BIAIIOBIIHUX OOCTaBMH OOMaH
MOXe OyTHM BH3HAQUYE€HO fAK CHOCIO BUMHEHHS KPUMIHAJIBHOTO MPABOMOPYIIECHHS,
nependoadyeHoro cr. 152 KK Vkpainu. Takok BaKJIMBO BIIMITUTH Te€, 10 3aKOHOM
Vkpainu Big 14.03.2018 p. ct. 155 KK Vkpainum BukiajieHa B HOBIA peJakiiii,
BIJIMTOBITHO /10 SIKOi KPUMIHAJIBHUM TIPABOMIOPYIICHHSM BHU3HAIOTHCS CTATEBl 3HOCUHU
3 0c00010, sikKa He Jocsria 16-piuHoro BiKy. BukopucTaHHs BUHHUM MaTepiaibHOI
a00 cy>k00BOT 3aJIEKHOCTI TIOTEPITLIIOT 0COOM Ta MOTPO3U 3HUIIICHHS, TTOIIKOKEHHS
ab0 BWIyYeHHs MaiiHa TOTEpIiyioi 0coOM uM ii ONMU3BKUX poAMYIB ab0 MOTPO3U
PO3TOJIOCUTH BIJOMOCTI, 110 TAHBOJATH 1i UM OJMU3BKUX POJIUYIB, PO3TIISAIAETHCS SIK
kBamdikyroul W 0coOnuBO KBamiikyroul o3Haku. KpumiHaNbHUN KOACKC JIHIIE
BCTAHOBJTIOE 3a00pPOHY BUMHSTH JIISTHHS, SIK1 SBHO CyIiepedaTh MPUHIIAIIAM TaK 3BaHOI
CTaTeBOI MoOpaJi, 10 CKJIAJIHUCS B CYCHUIBCTBI, 1 MPUPOJHIM IpaBUjIaM JIIOACHKOTO
CHIBICHYBaHHSI 1 HISIK HE € MO3UTUBHUM PETYJISATOPOM CTATEBUX BIIHOCHH. BogHouac
KpUMIiHAJbHA BIJMOBIIAJIBHICTS 3a 3AIMCHEHHS [id, IO MOCATal0Th Ha CTaTEBY
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HEJIOTOPKAHICTh Ta CTATeBY CBOOOAY OCOOM, 3PEIITOI0, BIAITPae posib PErysstopa
cycrniapHuX BiiHOCHH. Came ToMy Bif sikocTi HopM KK Ykpainu, 1o BCTaHOBIIOIOTH
BIJIMOBIIAJIGHICTh 3a TMOPYIIEHHS CTAaTE€BOi CBOOOIM Ta CTaTeBOI HETOTOPKAHOCTI,
3aJIeKUTh 1 caM O0CST MmpaB 0COOM y Mii cdepl CYCHUIBHOTO KHUTTS. ToMmy TyxKe
BXUIUBHUM € TOU (hakT, 1100 BIAMOBITHI HOPMH OyJIM ONITUMAaJILHUMH.

3. HEHACWJIBHULBKI KPUMIHAJIBHI TIPABOIIOPYILIEHHSA
MPOTU CTATEBOI HEJOTOPKAHOCTI OCOBH

CycninpHa Hebe3neyHIcTh po30emeHHs HenoBHOMTHIX (cT. 156 KK Vkpainn)
3HAYHOIO MIpOI0 OOYMOBJIEHA 00 €KTUBHUMH O3HAaKaMH, CEpell SKUX IEHTpaJibHE
MICIIe 3aiiMae CyCIiJIbHO HeOe3meuHe MIsTHHSA. 3MICT CYCIUIBHO HEOE3MEUHOTO JAisSTHHS
y IIbOMY KpUMIHAJIbBHOMY MPaBONOPYUIEHH] MO3HAYEHO MOJBIHHO:

1) y na3Bi (ct. 156 KK) kpumiHaJIbHOTO MPaBOMOPYIICHHS WAETHCS PO
«pO30eNIeHHS] HEMOBHOJIITHIX»;

2) y mucnozumii (4. 1 ct. 156 KK) BHKOPHCTOBYETHCSI TOHSTTS «BYHMHCHHS
PO3MYCHUX J1i».

VY pozauni IV Oco6muBoi yactuan KK Takuil migxing He BUKOPUCTOBYETHCS Y
YKOJTHOMY 31 CKJIaJ[IB CTaTEBUX KPUMIHAJIbHUX PABONOPYILIEHb.

3 METO JOCATHEHHS TEPMIHOJIOTIYHOI  Y3rOJKEHOCTI JOLUIBHUM €
IPOBEICHHS 3MICTOBHOIO aHAJI3y HAaBEJICHMX BH3HAa4Y€Hb. TIIyMayHi CJIOBHUKU
Cy4acHO1 YKpaiHChKOI MOBH JalOTh Taki JediHIIii.

Poz0emennst — «is 3a 3HadeHHsAM po3oectutu. 1. [IpuBuatu koro-ueOyab 10
NOTaHUX, aMOPAJIbHUX 3BUYOK, pOOUTH aMOpalibHUM; NICyBaTu. POOMTH HECTIMKUM y
norfisigax, 30uBatu 3 mpaBuwibHOro nuisixy. 2. IloTyparoun komy-HeOynb, poOUTH
HOT0 HEIMCUHUIUTIHOBAHUM, CBaBUIRHUM; pO3MyckaTH. HaaMmipHOIO yBarowo rncyBatu
KOro-HeOy1b, pOOUTH HECIYXHSIHUM, BepeluBuM. Po3beryBad, Toi, XTo po3oerrye
KOT'0-HEOYIbY.

Poz0emenuii: 1. HecnyxHsiHuil, HEBUTpUMAHMI, CBaBUIbHHMI. 2. MopalibHO
31MICOBAHMM.

PosnycHi aii — «Zli CTOCOBHO MAaJIONITHROTO a00 HEMOBHONITHBOTO, SKi
SBJIAIOTH COOOIO 3a/I0BOJIEHHSI CTATEBOTO MOTSTY B HEHOPMaJIbHIN popmi, ToOTO O€3
CTaTeBOT0 aKkTy. Po3mycHMil, — KU 3HEBa)ka€ HOPMH MOpaJIl, BEAEC aMOpPaJbHUN
cnoci0 xkuTts. ClIOBHEHH pPO3MYCTH; HEMPUCTOMHUIY.

VY nocranosi [Inenymy BepxosHoro Cyny Ykpainu (gami — BCY) Ne 5 Big 30
tpaBusa 2008 p. «lIpo cymoBy mpakTUKy Yy copaBax TMpo KpUMIHAIBHI
MPaBOTIOPYIICHHS. TIPOTH CTAaTeBOi CBOOOJM Ta CTATEBOi HEIOTOPKAHOCTI OCOOM»
PO3’SICHIOETBCS 3MICT PO30CIIEHHS Yepe3 MOHATTS «PO3IMYCHI il MO0 MaJIOTITHBOT
ocobu Ta ocodu, sSika HE JOCsATIIa IICTHAAUATUPIYHOTO BiKy». B y3aramsHenni BCY
CYJOBOi MPAaKTUKU y CIpaBax MpO KPHUMIHAJIbHI MPaBOMNOPYIIEHHS MPOTH CTATEBOI
cB0OOIM Ta CTAaTeBOI HEAOTOPKAHHOCTI OCOOM 3HOBY K TaKd BUKOPHUCTOBYETHCS
TEPMIH «pO3IYyCHI Jii». B miTeparypi OUIbIIICTh HAYKOBIIIB, SIK1 TOCTIIXKYBAIN JaHUMA
CKJIaJl KPHUMIHAJbHOTO MPaBOMOPYIICHHS, BUKOPUCTOBYIOTh HaBEICHI MOHSATTS SIK
PIBHO3HAYHI.



129

O1xe, aHaAMI3YyIOUU 3MICT KaTEropil «po30eIIeHHs» 1 «PO3MyCHIi Jii», MOKHA
3poOMTH BHUCHOBOK, IIO: a) TEPMIH «pPO3MyCHI Jii» 3a CBOIM 3MICTOBHUM
HABAaHTAKCHHSAM OUIBIT TOYHO 1 BAAJIO BiIOMBA€ 3MICT CYCHIIBHO HEOE3MEYHOTO
nistHHs, iependadeHoro 4. 1 ct. 156 KK, ockibku 03Havae BYMHEHHS i CTOCOBHO
MaJIOJITHHOTO a00 HEMOBHOJITHBOTO, IO TMOJSTal0Th y 3aJOBOJICHHI CTAaTEBOTO
noTry B 3004eHii (opmi, TOOTO Oe3 cTaTeBOoro akrty; 0) y Ha3Bi KpHUMIHAIBHOTO
npaBomopyiieHHs, nepeadadenoro cr. 156 KK, mae BkasyBarucs #HOro OCHOBHA
colliagbHa CIPSIMOBAHICTh — «PO3MYCHI i1 10/10 HETIOBHOITHIX).

B 1mokTpuHi KpHMIHaJBHOTO IIpaBa IIOAO 3MICTYy M1 TIpU po30CIIeHHI
HETIOBHOJIITHIX €THOCTI MOTJISAIB HEMae. 3 00’ €KTUBHOI CTOPOHU PO3ITYCHI /i1 MalOTh
CEeKCYaJIbHUI XapakTep 1 MOXKYTh IMOJSAraTd y (I3UYHOMY ab0 1HTEJIEKTyaJIbHOMY
pos0eliieHHi. B paBoBiii iTepaTypi Ta CyJ0BIM MPAKTHUIll Maihke HE BUHUKAE MUTaHb
I0JI0 3MICTY IHTEJNEKTYallbHUX PO3MYCHHUX i, SIKI MOXYTh TOJISITaTd B
O3HAHOMJIEHHI 0cOoOUM 3 TOpHOTrpapiYHUMHU 300paKEHHSMHU, BigeopiIbMaMU, Y
IIMHIYHUX PO3MOBAX 3 HEMOBHOJITHBOI OCO00I0 Ha CeKCcyalibHI Temu Toio. IIpore
II0J10 3MICTY (PI3UYHUX PO3IYCHUX /1 TOYATHCS CYNEPEUKHU.

CborosiHi cepeji HayKOBIIB 1 NMPAKTHKIB JOCHTh MOUIMPEHOI0 € JyMKa Ipo
MOJIMBICTh KBami(ikamii 3a 4. 1 cr. 156 KK po30emnieHHss HENOBHOMITHIX Y ABOX
HalOUIbII HeOe3neyHux, 3004yeHux (opmax HenpupoaHoi mnpuctpacti. Jlocutb
BEJIMKa TPyIa MPaBHHUKIB PO3TISIAIOTh «aKTH OPAJIbHOTO ab0 aHaIbHOTO CEKCy 3a
TOOpPOBUIBHOIO  3TO/IOI0  HEMOBHOJITHBOI  0coOM» K  (GopMH  PO30OECIICHHS
HETMOBHOJIITHIX.

Tak, O. O. Hynopos, M. I. Menbuauk, M. I. XaBpoHIOK Ta 1H. CTBEPKYIOTh,
mo «pizuyHe po30EIIeHHsS — 1€ 3a/J0BOJICHHSI CTAaTEBOi MPUCTPACTI HENPUPOIHUM
Croco0OM, CXUJIEHHSI a00 MPUMYIICHHS TMOTEPIINX 10 BUMHEHHS CEKCYalIbHUX i
MIK c00010, a00 IIOA0 BUHHOT'O TOIIO». «JIUCIIO3UIIIEIO CT. 156 OXOIUTIOETHCS TaKOXK
3aJI0OBOJICHHSI CTaTE€BOi MPHUCTPACTI BUHHOTO HEMPUPOIHUM CHOCOOOM (HANpHUKIa,
opalibHUM a00 aHAJILHUM CEKC), SIKIO MPHU I[bOMY 11010 0co0H, sika He aocaria 16-
pIYHOrO BIKY, HE 3aCTOCOBYEThCA (PI3UYHE UM TICHXIYHE HACUJIBCTBO Ta HE
BUKOPHUCTOBYETHCSI OE3MOpaJHUM CTaH MOTEPIiioi 0coon. MexaHi3M BUHUKHEHHS
crnenupIYHUX YIIKOIKEHb 1 3MIH, SIKI CTAJIM PE3yJIbTaTOM PO3MYCHUX J1H (PI3MUHOTO
XapakTepy, BCTAHOBIIIOETHCS CYIOBO-MEIUTHOIO EKCIIEPTH30I0M.

JIMCKyCIHHUM B IOPUCIIPYJEHLII € MUTaHHS, 3 SKOr0 BIKY MOXHa BBa)KaTH
JOTYCTUMHUM BUMHEHHS CTaTEBUX 3HOCHH 3a JIOOPOBUIBHOI 3ro/Id apTHEpa, TOOTO 3
SKOTO BiKy JOOpOBIIbHA 3rofla 0COOM Ha CTATEBUW aKT € IOPUIAUYHO JIMCHOIO 1 HE
MOKE PO3TISIATUCS K PO3OCIICHHS] HEMOBHOJITHIX, IO 3BHYAWHO 1 BUKIIOUYATHME
KpUMIHAJIbHY BIANOBIJANBHICTh. 3pO3YMLIO, L€ BIK HE MOXXe OyTH Oljiblle BIKY
MOBHOT J1€3/1aTHOCT1 (TIOBHOJITTS), aje B OUIBIIOCTI BUIAJKIB BiH BCTAHOBIIOETHCS
Ha OUTBII HU3BKOMY PiBHI. Y 06araThox JepraBax CBITY BIK 3T0JIM MEHIIIE.

16 poxkiB. Y Himewumni, Kwurai, Yropmmuni, Ectonii, Bomrapii, CroBenii,
Cep0ii, ABcrpii, ITami, Yum — 14 pokis; B AprenTuni, Icnanii, Snonii. ¥ 6insmiocti
3aKOHOJIABCTB IUTIOOHUIN BIK BUIIMK BIKY CEKCyallbHOI 3roau. B Ykpaini, BIAIOBIAHO
10 4. 1 cr. 22 CiMeHHOro KOJIeKCy, HNUIFOOHHUI BIK JJisl IHKH BCTAHOBIIIOETHCS Y
CIMHAIIISITh POKIB, a JJIsI YOJIOBIKIB — y BICIMHAIISATh POKIB (@ BIK CEKCYaJlbHOTO
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3rogu — B IIiCTHAaAUATH pokiB). Kpim Toro, CimelHuii kogekc B 4. 2 cT. 23
nependavae MOXIHMBICTh 3HIDKEHHS HUTIOOHOTO BiKY 10 14 pokiB Ha mpoxaHHsS 0ci0
o jgocariu 14 piyHoro BiKy, 1 fKi OakaloTh BCTYNUTH B HUTIO0, MPH HasBHOCTI
MOBAKHUX MPUYMH MPaBO Ha NUIIOO Moxke OyTH iM HaJaHe CyJIoM, SIKIIO Oyje
BCTAHOBJICHO, 110 HA/IaHHS TIpaBa Ha NUTIO0 BIAMOBIAAE IXHIM 1IHTepecaM. 3BepTae Ha
cebe yBary Tod (akT, 1m0 3aKOH HE BCTAHOBIIIOE TEPEINIKY MIiACTaB ISl HaJlaHHS
0co01 mpaBa Ha nUIOO0. Takuil miaxig BOAYAETHCS LITKOM MPABHIBHUM, OCKIIBKU
HaJ[a€ MOXKJIMBICTH Cyly BpaxyBaTH yCi 0OCTaBWHH, 10 MAIOTh ICTOTHE 3HAYCHHS JIJIS
BUPILIEHHSI Takoro mnuTaHHs. Jlo KUTTEBUX OOCTaBUH, AKI MOXYTh CIyryBaTu
MiJIcCTaBaMU JIJISI HaJlaHHS 0c001 MpaBa Ha NUI00, B MEPITy Yepry MOKHA BIJHECTH
BariTHICTh KIHKA a00 HapODKEHHS HEI TUTHUHU Ta HAABHICTh MK CTOpOHAMU
(haKTUYHUX IUTFOOHUX BITHOCHH.

Ha ocoGnuBy yBary 3aciyroBye aHaii3 HOBOi penakimii crarti 155 KK
«BunHeHHsT i CEKCyaJbHOTO XapakTepy 3 0co00l, sKa HE JIocsriia
IIICTHAIISITUPIYHOTO BiKy», a Takox HoOBOi ctarTi 156-1 KK Vkpainu «Jlomaranss
JUTAHU JJISL CEKCyallbHMX IIiel», sikoro BepxoBHa Paga VYkpainu nomoBHMIIA
Kpuminaneuuii konekc yxBanupmu 18 motoro 2021 poky 3akon Ykpainu «IIpo
BHECEHHSI 3MIH JO JCAKUX 3aKOHOJABUMX aKTIB YKpaiHM N[00 IMIUIEMEHTAIlll
KouBenuii Pagu €Bponu mnpo 3axucT AiTed BiJI CEKCyallbHOI eKcIUTyaTarii Ta
CeKcyanbHOTO HacmiIbeTBa (Jlanmaporchkoi koHBeHTTT)» No 1256-1X.

3a3nadyeHuil 3aKOH, 30KpeMa, IMIVIEMEHTYE TOJI0KEHHS MaTepiaJIbHOrO MpaBa,
mo wmictateess y KonBeniii Pangu €Bponu mnpo 3axuct [iTed BiJg CEKCyallbHOI
eKCIUTyaTaIlii Ta CeKCyalbHOTO HacuiIbcTBa «JlaHmaporceka KoHBeHIis» 2007 poky y
KpuminanbHauii kojiekc YKpaiHu.

BaxxnuBo 3ayBakuTH, 110 HABEJIEHA KATETOPisi KPUMIHAIBHUX MPABOIIOPYIICHb
XapaKTEPU3yEThCsl BUCOKMM  pIBHEM JIATEHTHOCTI Ta MOTpPeOye  BHCOKOTO
npodecioHanizmy Sk BiJl IPEACTABHUKIB MPABOOXOPOHHUX OPraHiB (3 BUSBIICHHS Ta
pearyBaHHs) Tak 1 BiJ IHIIMX (axiBLiB, sKI OepyThb ydacTb y JOCYJOBOMY
pO3CIiyBaHHI 3 METOI MPUTITHEHHS JO0 BIANOBIAAIBHOCTI OCIO 3a BUYMHEHHS
KPUMIHAJIbHUX TIPABOMOPYIIEHb TOB’SI3aHUX 3 CEKCYaJbHUM HACHJIBCTBOM IIOO
ITEH.

OpHiero 3 HOBEN HaIlIOHATBHOTO 3aKOHOMABCTBa cTajna cT. 156-1 KK Vkpainu,
SKOI0 BCTAHOBITIOETHCS BiAMOBIAANIBHICTh 32 JIOMaraHHsS JUTHHU ISl CEKCYalbHHUX
117Iell TOOTO «TPYMIHT» — HAJaro/HKeHHS JOBIPJIMBUX CTOCYHKIB 3 JUTHHOIO (Y TOMY
yuci B [HTepHETI) 3 METOI0 CeKCyaTbHOTO HACHIIHCTBA HAJT HETO.

Bkazana Hopma YacTKOBO BiATBOpro€ cT. 23 JlaHIIapoTChKOi KOHBEHIIIT
BIIMOBIAHO /10 K01 KOkHA CTOpOHA BXKHMBA€ HEOOX1THMX 3aKOHOJABUMX a00 1HIIHX
3axXOMIB JJisi  3a0e3MEeUeHHS KpUMIiHAMI3aIli yMHCHOI MPOMO3uIlii, 3pOoOJIeHOT
JIOPOCJIOI0 JIFOJIMHOIO 33 JOTIOMOTOK 1H(OPMAIIITHO-KOMYHIKAIIHHAX TEXHOJIOTIH,
3yCTpITUCS 3 AUTUHOIO, SIKa HE Jocsria BIKy, Mepea0adyeHoro myHKToM 2 ctatti 18
uiei KoHBeHii, AJ11 CKOEHHSI MPOTH HE1 OJHOTO 3 MPABONOPYILIEHb, NEepea0ayeHuX
mi. «a» m. 1 ct. 18 abo mm. «a» m. 1 cr. 20 miei KouBeHIi, AKmo Imcias Iuel
MPONO3uIIii BIAOYJINUCH ICTOTHI i1, 110 MPU3BEIHU J0 TaKO1 3yCTpiyl.



131

3rimHo 3 4.1 cr.156-1 KK VYkpainu BCTaHOBIIOETHCS BIANMOBIAANIBHICTD 3a
IOPOMO3UINI0 3YyCTpiui, 3poOJEHY MOBHOJITHROIO 0CO00I0, y TOMY 4YHCTl 3
BUKOPHUCTAHHAM 1H(OpMaIiifHO-TeIeKOMYyHIKAI[IHHIX CUCTEM a00 TeXHOJIOT1H, 0co0i,
sKa He JIOCsTia IIiCTHAIISTUPIYHOTO BIKYy, 3 METOIO BUMHEHHS CTOCOBHO HeEi Oyab-
SKUX T CEKCyallbHOTO XapakTepy abo pO3MyCHHUX i, y pa3l SKIIO MIcii Takoi
IpOMno3uIlii Oyl0 BUMHEHO Xo4ya O OJHY JiI0, CIIPSIMOBaHY Ha Te, 00 Taka 3yCTpiyu
BigOymacs.

[TpumiTka 1 UTOBaHOI CTATi BU3HAYA€E, MO MiA 3yCTPIYUIO CNiJI PO3YMITH, Y
TOMY YHCI, 3yCTpi4, MPOBEICHHS SKOI nependayae BUKOPUCTaHHA 1HGOpPMAIIHHO-
TEJIEKOMYHIKAIIMHUX CcHUCTeM abo TexHojorii. Tak, BIAMOBIAHO 110 CT. 1 3akoHy
VYkpainu «Ilpo 3axuct iHbopmartiii B iHPopMaIliiHO-TeIEeKOMYHIKAIIHHUX CUCTEMaX)»
iH(opMalIiitHO-TeIeKOMYHIKAIlIiHa CHUCTeMa — 1€ CYKYIHICTh 1H(pOpMAIliiHUX Ta
TEJCKOMYHIKaIlIMHUX CUCTEM, sIKI y Tpolieci 00poOku iHdopMalli ATk SK €IUHE
LiJIe.

Po3kpuBaroun 3MICT il CEKCyallbHOro Xapakrepy a00 pO3MyCHHX i
nouinbHO 3BepHyTUCA 110 IlocranoBu Ilnenymy BepxoBaoro Cyny VYkpainu «IIpo
CYIOBY MPAaKTUKYy Yy CIpaBax IMpO 3JOYMHHU MPOTH CTAaTE€BOI CBOOOIM Ta CTATEBOI
HegoTopkaHocTi ocodm» Ne 5 Big 30 ceprnus 2008 poky e BKa3zaHO, IO PO3IYCHI J1i
MOBMHHI MaTH CEKCYyaJIbHHM XapakTep 1 MOXyTh OyTH y BUAI (PI3MUHUX 11 abo
IHTENEKTyaJIbHOTO po30emieHHs. Taki 1ii cnpsMOBaHI Ha 3aJ0BOJICHHS BUHHOIO
0Cc00010 CcTaTeBOi MpUCTpacTi a00 Ha 30yKEHHS y HEMOBHOIITHROI OCOOM CTaT€BOIO
IHCTUHKTY.

[Tix hi3UYHUME PO3IMYCHUMU JiSIMU CII1J] PO3YMITH OTOJICHHS CTATEBUX OPTaHiB
BUHHOI YM MOTEPMIOi 0COOM, HEMPUCTOIHI TOTOPKAHHS JO CTaTEBUX OPTaHiB, SIKI
BUKJIMKAIOTh CTaTeBl 30y/UKEHHS, HaBYaHHS CTAaTeBUM 300YEHHSM, 1MiTamis
CTaTE€BOIO aKTy, CXWISIHHS a00 MpUMYIIyBaHHS MNOTEPHUIMX 10 BUYMHEHHS IMEBHUX
CEeKCyallbHUX i Mk CO0O0I0, BUMHEHHS CTaT€BUX 3HOCHUH, aKTy OHaHI3MYy ¥
MPUCYTHOCTI MOTEPNUIOI 0coOM TOHIO. [HTENeKTyalbHUMHU PO3MYCHUMHU IISIMU €,
30KpeMa, O3HAWOMJIEHHS MOTEPHiioi 0CcOoOM 13 MOPHOrpapiyHUMHU 300pAKEHHSIMH,
BiJieo(p1IbMaMHU, IMHIYHI PO3MOBH 3 HEIO HA CEKCYaibHI TEMHU TOILIO.

Po3mycHi aii MOXyTh OyTHM BYMHEHI OCOOOIO 4OJIOBIYOI CTaTl MIOAO OCOOHU
JKIHOYOT CTaTi 1 HaBMAKH, a TAKOXX MDK 0cOO0aMu OJHIET CTaTi, ajie Yy BCIX BUIMAJKaX
NOTEPIUIO € 0c00a, siIka He AOocsria MICTHAAUATUpIYHOro BiKy (1. 17 IlocTranoBu
[Tnenymy BepxoBroro Cyay Ykpainu Ne 5).

OcobmuBy yBary ciifi 3BEepHYTH Ha T, M0 METO KPUMIHAIBLHOTO
OpaBOMOPYIIEHHS €  BYMHEHHS  CTOCOBHO  0OCOOM, fKa He  JocAria
HIICTHAUATUPIYHOTO BIKY OYyIb-SKHX 1l CEKCyaJIbHOTO XapakTepy abo po3IMyCHUX
nii. KpuMiHanbHe TPaBOMOPYIICHHS € 3aKiHUEHUM 3 MOMEHTY, KOJH MIiCIs
IpOMNo3uIll Oy0 BUMHEHO Xo4ya O OJHY Ji0, CIPSIMOBAaHY Ha Te, I00 Taka 3yCTpiy
BiIOynacs.

He ciix Tako 3anumiaTtu mo3a yBarorw i okpemi JokyMeHTH JIaHIapoTChKOro
KOMITE€TY, WI0 JOMOMOXYTh 3pO3yMITH CYTHICTh HOBOTO  HaI[lOHAJIBHOIO
3akoHoAaBcTBa. Tak, y 1. 17 BucnoBky Komirety mono crarri 23 JlaHapoTchkoi
KOHBeEHIIi «/[oMaranHs niTei 1 ceKCcyalbHUX IIJIeH 3a 0MOMOTor0 1H(popMaIliiHo-



132

KOMYHiKamiiHux TexHosorid (I'pyminr)» 2015 poky BkazaHo, 110 JOMaraHHs JiTeid
3a JIOMOMOTOI0 1HGOPMAIIMHNX Ta KOMYHIKAIIIMHUX TEXHOJOTIH HE 00O0B’SI3KOBO
IPU3BOJUTH A0 0COOHCTOI 3ycTpiyi. Taka AiAIBHICTS MOXKE 3aUIIATHCS B [HTEpHETI 1
TAM HE MEHII 3aBJIaTh cepio3Hol mkoau auTuHi. CeKcyanabHl 3JI0YMHH, SKi
HAaBMHCHO BYHMHSIOTHCS MiJl Yac OHJIAWH-3yCTpidl 3a JOMOMOIOI0 KOMYHIKAI[IHHUX
TEXHOJIOT1i, YacTO TOB’sI3aH1 3 BUTOTOBJICHHSIM, BOJIOJIIHHIM Ta TIEPEIaueto TUTIIO0L
nopHorpadii.

Yactuna 2 c1.156-1 KK Vkpainu BCTaHOBIIOE BiANOBIAANBHICTH 32
MPOMO3UIIII0 3yCTpidi, 3pOO0JICHY TMOBHONITHROIO O0OCO00I0, y TOMY YHCTI 3
BUKOPHUCTAHHAM 1H(GOPMAIIMHO-TEICKOMYHIKAIIIHHUX cuUcTeM a0 TEXHOJIOTIH,
HETMOBHOJIITHIM 0CO01 3 METOI BTATHEHHS ii Y BUTOTOBJICHHS AUTAYO01 TOpHOTrpadii,
SKIO TICIs TaKoi MPOMo3ullii OyJI0 BUMHEHO X04a O OJIHY JIi10, CIIPSIMOBaHY Ha Te,
mo6 Taka 3ycTpiu BimOymacs. IlpumiTka 2 10 HaBEIEHOI CTATTI BHU3HAYAE, IO T
TUTSY010 mopHorpadiero B miit crarti Ta crarti 301-1 KK Ykpainu ciig po3ymitu
300pakeHHs y OyIb-sKHIl cnocid AMTHHH 4YM OCOOM, fKa BHUIVISIAAE SIK JAUTHHA, Y
peaNbHOMY YU 3MOJIEIbOBAHOMY BIABEPTO CEKCyaJlbHOMY 00pa3l abo 3aiisiHOl y
peanbHIl 4YM 3MOJENIbOBAHIN BIJABEPTO CEKCyallbHIM MOBeIHLI, ab0 Oyab-siKe
300paX€HHS CTaTeBUX OpraHiB JUTUHU B CEKCYaJbHMX IUISX. AHAJIOTI4YHE
BU3HAUYCHHS JuTA4Y0i mnopHorpadii HagaHe y 3akoHl Ykpainu «lIpo 3axwucr
CYCIIUJIBHOI MOpPAJI».

Bignosigao go 4. 3 cr. 156-1 KK VYkpainu mijgcTaBoro sl IPUTATHEHHS 10
KpUMIHAJIBHOI BIAMOBIAAIBHOCTI € Aii, Tepea0davyeHi YacCTHHAMHM TIEPIIO a0 JIPyroro
Ii€i CcTaTTi, BUMHEHI MOBTOPHO a0 3a IONEpPEeAHBOI0 3MOBOIO T'PYIOI 0cib, abo
1010 MAJIOJITHBOI OCOOH.

BucHoBoOK 10 nuTaHHA 3.

Baprto naromocutu Ha Tomy, 1mo 3akoHoM Ykpainu Bix 18 6epesnst 2021 p. 1o
3aKOHOJABCTBA YKpaiHHU MPO KPUMIHAJIbHY BiANOBIAANBHICTH OyJIO IMIJIEMEHTOBAHO
nonoxkeHHss Konenuii Pagu €Bponu mnpo 3axucT JiTed BII  CEKCyallbHOI
eKCIUTyaTalii Ta CeKCyaJlbHOro HacuibcTBa (JlaHmapoTchkoi KOHBEHIi). 30Kpema,
ct. 155 KK VYkpainu Oyna BuKiazeHa B HOBIM penakiii, a Takox KpuMiHanbHUN
KOJIeKC OYyJI0 JOMOBHEHO cTarTero 156-1, iIKOor0 BCTAaHOBIIOETHCS BIJIMOBIAAIBHICTD 32
JIOMaraHHs JUTUHU [Js1 CEKCyalbHUX LII€H TOOTO «TPyMIiHI» — HaJaroKeHHs
JOBIPJIUBUX CTOCYHKIB 3 AuTHHOWO (y TOMy uyuciai B IHTepHeTi) 3 METom
CEKCyaJIbHOIO HACWJICTBA HAJl HEIO.

BUCHOBOK JIO JIEKIIII

3 HaOpanHsM 4YuHHOCTI 3akoHy Ykpainu «I[Ipo BHeceHHsS 3MiH [0
Kpuminanbaoro ta KpumiHaibHOTO MpOIECYalbHOTO KOACKCIB YKpaiHH 3 METOIO
peamizamii monoxkenb Kousennii Pamgu €Bponu mnpo 3amobiraHHs HACUIBCTBY
CTOCOBHO >KIHOK 1 JOMAIIHbOMY HACUJILCTBY Ta OOpOTHOY 3 LIMMH SIBHILIAMI
Ne 2227-VIII Bim 11 ciuna 2019 p. okpeMi TOJOXEHHS KPUMIHAJIBHOIO
3aKOHOJABCTBA YKpaiHW 3a3HAIIM CYTTEBUX 3MIH Yy YacTUHI KpUMIHAJIbHUX
PaBOMNOPYILIEHb MPOTH CTATEBOI CBOOOIM Ta CTATEBOI HEAOTOPKAHOCTI OCOOM.
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30KkpeMa, BHECEHHsS 3MIH JI0 KpPUMIHAJIBHOTO 3aKOHOJABCTBA B YaCTHHI
immiemenTanii HopM CTamMOynbCbKOi KOHBEHINT MPU3BENO A0 OHOBIEHHS MIAXOMY
I0JI0 PO3MEKYBaHHS KPUMIHALHUX MPABOIOPYIICHB, MEpeI0aYeHNX CTaTTsIMuU 152
ta 153 KK Vkpainu.

[To-npyre, 3akonom Ykpainu «I[Ipo BHECEHHs 3MiH 10 ACSIKUX 3aKOHOJIABUMX
akTiB Ykpainu moxo imremenTaitii Kousenrii Pagu €Bponu npo 3axucT mitei Bix
CEeKCyallbHOI  eKCIUIyaTalii Ta CcekcyanbHoro HacwibcTBa  (JIaHITapoTChKOT
koHBeHIi1)» Ne 1256-1X Bix 18.02.2021 p. KpuminanbHuii kogekc Oyno AOMOBHEHO
ctarTero 156-1, sikor0 BCTAHOBIIOETHCS BIAMOBIIANBHICTh 3@ JIOMaraHHs TUTUHU JJIs
CEeKCYaJIbHUX IIiJIell TOOTO «TPyMIHI» — HaJIarO[)KEHHS JOBIPJMBUX CTOCYHKIB 3
TUTUHOIO (Y TOMY 4HCIi B [HTEpHETI) 3 METOIO0 CEKCYalIbHOT'O HACUIIbCTBA HAJl HEIO, a
TaKoX YKpaiHu OyJa BUKIasieHa B HOBIM pepakiii crartsa 155 KK Ykpainu.

METOJWYHI MOPA/IHU OO0 MATOTOBKHU J0 JAHOI TEMH

[Ipy migroroBui TeMU, cllyXadaM CJiJi BpaxOBYBaTW pPI3HOOIYHI HayKOBI
MIJXOU 10 PO3YMIHHSI Ta BHUPIIIEHHS MPOOJEM 3aCTOCYBaHHS 3aKOHOIABCTBA, SIKE
nependayae BIJMOBIJAIBHICT 332 KpPUMIHAJIbHI MPaBOMOPYIIEHHS NPOTH CTATEBOI
CBOOO/IM Ta CTATEBOI HEIOTOPKAHOCTI OCOOMU.

J7is BAAIOTO 3aCBOEHHS 11i€1 TEMHU, CITyXadaM PEKOMEHIYEThCS 3BEPHYTHUCH HE
auie 10 6a30Boro (00OB‘S3KOBOI0) CHHUCKY JITEpaTypH, a ¥ J0 1HIIMX HAYKOBUX
JOKEpen, sIKl MOYKHA 3HAWTH y 610J110Tell YHIBEPCUTETY.

Tak, mig gyac po3risay TeMH, CliJl, TaKOK, BAKOPUCTOBYBATH HAYKOBI Ipalll K
YKpailHChKMX, Tak 1 3apyObKHUX BueHuX. OHAK, OMNpanboOBYBaTH JOJATKOBY
JITEpaTypy CHiA 3 ypaxyBaHHSM HalllOHAJIbHOI JIOKTPUHHU, OCOOJIMBOCTEH MpPaBOBOI
CUCTEMU Y KpaiHU.

TEMA Ne 9. TPOBJIEMM 3ACTOCYBAHHSI KPUMIHAJBHOI'O
3AKOHO/IABCTBA, SIKE TEPEJBAYAC BIAMOBIJAJBHICTD 3A
KPUMIHAJILHI TIPABOTIOPYIIEHHS IMTPOTH BJIACHOCTI, BE3IEKH
PYXY TA EKCILUTYATALI TPAHCIIOPTY
(2 TOAUHM)

TJIAH JIEKIIII:

1. JIuckyciitHl TUTaHHS [I0JI0 3aCTOCYBaHHS KPHUMIHAJIBHOTO 3aKOHOJIaBCTBA,
gKke Tiependavae BIMOBINAIBHICTG 32 KPUMIHAIBHI TMPABOMOPYIIECHHS MPOTH
BJIACHOCTI.

2. JluckyciiiHi MUTaHHS MIOJ0 3aCTOCYBaHHS KPUMIHAJILHOTO 3aKOHOJ/IaBCTBA,
sKe nepeadayvae BiAMOBINANBHICTD 32 KPUMIHAIBHI MPABOMOPYIIEHHS MPOTH O€3MeKn
PYXy Ta eKCILIyaTallii TpaHCIIopTY.
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PEKOMEH/OBAHA JIITEPATYPA:

14. bepesnsk B. C. Teoperuuni, mpaBoBI Ta MPaKCEOJOTIuHl 3acaiu
pO3CIiTyBaHHS KPUMIHAIBHUX MPAaBOMOPYIIEHb y cepi HEPYXOCMOCTI : aBTOped.
JUC. Ha 3700yTTs HAYK. CTyNEeHs JOKT. fopua. Hayk : 12.00.09. [{uimpo, 2021. 42 c.

15.  Muxkwutunk O. B. KpuMinanbHa BiAMOBINATBHICTS 32 TIOPYIICHHS TIPABHII
0e3meKn JOPOKHBOTO pyXy abo eKcIuTyaTallii TpaHCIOpPTy 0co0aMu,siKi KEepyIOTh
TPAHCIIOPTHUMHU 3aco0amMu B CTaHl ci’sHiHHA. Yaconuc Kuiscvkoco incmumymy
iHmenexmyanvHoi énacnocmi ma npasa. 2022. Bum. 2. C. 18-24.

16. Yammuucekuit K. O., bepesnsik B.C., IlaBnosa H.B. KonnenryanbHi
3acaq METOJWUKH PpO3CIiIyBaHHS KpPUMIHAJIBHUX IPaBOMOPYIICHh Yy cdepi
HEPYXOMOCTI: Teopis Ta MpakTuka : MoHorpadis. Oneca : BunmaBHuumii 1iMm
«I'enpBeTuKa», 2022. 352 c.

META JEKIII:

v’ HaBuaimbHa: (HOpMyBaHHS 3HAHb TMPO Cy4acHI JAMHAMIYHO-TICPEMiHHI
aKTyaJlbHI TEOPETHYHI Ta NPHUKIAJAHI HPOOJIEMHU 3aCTOCYBAHHS KPHUMIHAJIBHOIO
3aKOHOJIABCTBA, sIKE Mepeadavae BiAMOBIIAIbHICT 3a KpUMIHAIbHI TPAaBONOPYILICHHS
OpPOTH KpUMIHANbHI MPAaBONOPYIIEHHS MPOTHU BIJIACHOCTI, O€3MeKH pyxy Ta
eKCIUTyaTallll TPaHCIOPTY;

v’ posBuBaroya: (HOpMyBaHHS Ii3HABAILHOI aKTUBHOCTI 37100yBaYiB OCBITH,
3aJy4eHHs iX y TpOLEC HAyKOBOrO MOUIYKY JUIsi MOJAjbIIOr0 CaMOCTIHHOTO
OCMHUCJICHHSI HUMH TEPCIEKTUB Ta TOJIOBHUX HANpPSAMIB PO3B’SI3aHHS 3a3HAYCHHUX
npobJiieM;

v’ BuxoBHa: (OPMYyBaHHsS IIEPEKOHAHHSA MPO HEOOXIJHICTH aKTHBHOI
MIPaBOMIPHOI MOBEIAIHKH K OCHOBU (DYHKIIIOHYBAaHHS MPABOBOI JE€pPXKaBU; LIIHHICHUX
OpPIEHTUPIB  BIANOBIAHO O 17€ajiB  TyMaHi3My, JEMOKparii, COILaJbHOI
CIIPaBEIJIUBOCTI.

BCTYII

3MiHHU, 10 BiI0YBAIOTHCA B OCTAHHE JIECSTIIIITTS, TaK a00 1HAKIIIE MOB’sA3aH1 3
PO3BUTKOM BIJIHOCHH BJACHOCTI, y 3B 3Ky 3 IIUM NPHUBEPTAIOTh YyBary JeskKi
npoOJeMHl TMUTAaHHS KPUMIHAJIHLHO-TIPABOBOI OXOPOHU BIIACHOCTI 1, TMEpexycim,
PO3yMIHHS 11i€1 KaTeropii y KpuMiHAIBHOMY TIpaBi. Y TOM K€ 4ac, 03HalOMIIIOIOUNCH
3 HASBHUMHU Y BITUM3HSHINA 1 3apyOiKHIN JiTeparypl MiAXoAamMu A0 BU3HAYCHHS
BJIACHOCTI1, MO’KHa KOHCTAaTyBaTH, 1[0 BOHO HAa CHOTO/IHI Ma€ TIEBHI «O1J11 TUISIMUY, SIK1
i XoTijocst O 3alOBHUTH, OCKUIBKU came BiJl JOCKOHAJIOCTI 1 pO3BMHEHOCTI 0a30BHX
CTPYKTYPHHX €JIEMEHTIB TpaBa 3aJeKHUTh YCIIIIHE PETryJIIOBaHHS CYCIUIBHUX
BIJIHOCUH PI3HUMHU Tally3IMH MpPaBa, y TOMY YHCIII 1 KPUMIHAJIBHUM.

Ha cywacHoMmy ertami pO3BUTKY KPHUMIHAJIBHOTO 3aKOHOJABCTBA IMpoOJieMa
3pOCTaHHS KUIBKOCTI TPAAUIIHHUX KPUMIHAJIBHUX MPABONOPYIIEHb MPOTH BIACHOCTI
1 BUHWKHCHHS HOBHMX BHJIB IMPOTHIPABHUX IOCATaHb, OOYMOBJIEHHUX PO3BHUTKOM



135

HeoTI0epalIbHUX CYCHUIBHUX BIIHOCHH y MalHOBIM cdepi, € HE TIILKH IMPOOJIEMOIO
NPAKTHUKIB, Kl CTUKAIOTHCS 31 3HAUHUMHU TPYAHOIIAMH Yy KBali(ikalii 370YMHHHUX
MOCSTaHbh Ha BIIACHICTh, @ ¥ CEPHO3HOIO 3arp030I0 €KOHOMIYHOMY Ta COIllabHOMY
pPO3BUTKY Hamioi KpaiHu. Taki TpyQaHOIIl, Mepmr 3a Bce, OOYMOBIIOIOTHCS
nmpoOemMaMu 3aKOHOTBOPYOCTI IIOJI0 JIIKBiAAIil MPOTraanH KPUMIHAIBHOTO 3aKOHY, a
TaKOX TEOPETUYHUMH AOCIIKEHHSIMHU y cdepi OXOPOHHM BIACHOCTI SIK CKJIAJOBOI
HAI[IOHAJLHOT OE3MEeKH.

BrockonaneHHs KPUMiHAIBHO-TIPABOBOT IPOTUALT KPUMIHAJIBHO
NPOTUTIPABHUM TIOCSITAHHSM TIPOTH BJIACHOCTI, OE3MEKH pyxy Ta eKCIUTyaTarrii
TPAHCIIOPTY € MPOOJIEMOI0, 110 MOTpeOye BUPOOJCHHS COLIAIbHO OOYMOBJICHHX 1
HAyYKOBO OOIPYHTOBAHHMX PEKOMEHAIlH, aApecOoBaHWX SK 3aKOHOMABIIO 3 METOIO
YCYHEHHS BajJ HOPMATHMBHOI peryiaMeHTallli BIAMOBIIAJLHOCTI 3a BKasaHi
KpUMIHAJIbHI MPABOIMOPYIIEHHS, TaK 1 MPaB03acTOCyBady 3 METOIO MPABWIBHOTO U
OJIHAaKOBOT'O 3aCTOCYBAHHS KPUMIHAJIBLHOTO 3aKOHY.

1. TMCKYCIHAHI INUTAHHA moa0 3ACTOCYBAHHA
KPUMIHAJIBHOI'O 3AKOHO/JABCTBA, AKE HEPEJIBAYA€
BIAIOBIJZAJIBHICTD 3A KPUMIHAJIBHI ITPABOITIOPYIHIEHHA ITPOTHU
BJIACHOCTI

3a11s1 po3poOKH OyJ1b-KOi CUCTEMHU, B TOMY YHCJI1 1[0JI0 OXOPOHU BJIACHOCTI,
ska OyJe BIANMOBIJATH BHMOTaM CYYacHOCTI, Hacammepes IMOTpiOHO Y3rOJauTH
MOHATIMHUYN armapar, 1o € il OCHOBOIO, TaK OM MOBHUTH BiAmpaBHOI Toukoro. Came
Taky (QYHKI[II0 BUKOHY€ Yy IIii CUCTEM1 BU3HAYEHHS MOHATTA BJIACHOCTI, CYTHICTb
SAKOTO € BXKIWBOIO TMEPEAyMOBOIO YCHIITHOTO Ta TOBHOILIHHOTO 1CHYBaHHS
BI/IMOBITHOT CUCTEMH KPUMIHAJIBHO-TIPABOBUX HOPM.

VY npaBoBiil JiTepaTypli HarojoOWyeTbCs MPO MDKIalTy3€BUH  XapakTep
IHCTUTYTY BJIACHOCTI. Tak, OCKIIbKM BIACHICTh € 00 €KTOM HE JIUIIE LUUBUIbHMX, a U
TPYJOBUX, aIMIHICTPATUBHHUX, (PIHAHCOBUX, KPUMIHAIBHUX MPABOBIIHOCUH, LI
KaTeropis € 3arajJibHOMPaBOBOIO, a BIAMOBIJHO, TaKe TMOHATTS Mae OyTH
MDKIHTETPAJIbHUM JJIs1 BCI€T TPABOBOI CUCTEMH.

Crnii HaroJOCHTH Ha BIJICYTHOCTI €IWHOIO TOHSTTS BJIACHOCTI SIK IUTICHOL
CKJIQJI0BOi BITYM3HSHOI TPABOBOI CUCTEMHU. 30KpeMa, BITUM3HSIHA HAyKa IUBLIHLHOTO
mpaBa po3MJIS/Ia€ BIACHICTh y JBOX aCMEKTax: Y BY3bKOMY — sIK CYKYITHICTh pedueid Ta
y IIUPOKOMY — SIK CYKYTIHICTh peueil, MaifHOBUX MpaB 1 000B’SI3KiB.

[cHyrouMit miaXig MPU3BIB 0 TOTO, MO M cTOCOBHO po3airy VI OcobmmBoi
yactuau KK Ykpainu 10 MOHSTTS BIACHOCTI 3aKOHOABEIh 3aCTOCOBYE JIBOSHAYHHIMA
niaxia. Tak, 3a MUPOKOTO PO3YMIHHS, 1€ MPSIMO 3aKPIIUICHO B TUCIIO3UIIISIX CTaTel
(manpuknan, y cr. 190 KK Ykpainu npeamMeToM Ha3BaHO HE JMILE MailHO, a i MpaBo
Ha HBOro). Y naucno3umisx iHmmx crated (cr.ct. 185, 186, 187 KK Vkpainm)
3aKOHO/IaBeIlb >KOJHMX BKAa3iBOK CTOCOBHO PO3IIMPEHOT0 TIYMAuyeHHS HE POOWTH,
BIJIMOBIJTHO, y LbOMY BHUIAAKY CJiJ] BUKOPUCTOBYBATH MOHSTTS BJIACHOCTI Y
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BY3bKOMY pO3yMiHHI. BuKianeHe Npu3BOAUTH 1O HEOJHO3HAYHOTO PO3YyMIHHS
MPABO3aCTOCOBHUKOM IIl€1 KaTeropii, y TOMy ducai 10 mpobiem KBamidikarii
MPOTUIIPABHUX TOCSITaHb HA BIACHICTD.

3a3HaueHe 00yMOBIIIOE TOIIbHICTh HETAHHOTO BIPOBA/DKEHHS Y HaI[lOHAJIbHY
CUCTEMY yH1BepcaJILH0r0 Ml)KlHTeraJ'IBHOFO MOHATTS BJACHOCTI, SIKE€ 3aBXKIH
BiOOpaXkae ICHYIOWI 1 BHHHKAKOUl BITHOCMHU Ta Oyne 34aTHE SKHAWIIWPIIE
y3arajbHIOBaTH I1X pi3HOMaHITTA. [IpM BH3HA4YEHHI TAaKOrO MOHATTS HEOOXITHO,
Hacamrmepell, BHUXOJIUTH 3 OCOOJNMBOCTEM  3aXUCTy, SKUM  KOPHCTYIOTHCS
KPUMIHAJIbHO-TIPABOB1 BIJHOCHHM, a came: SKIIO 3aXHCT € aOCOJIOTHUM, OIIip
MOCSATaHHIO 3 OOKYy TpeTiX oci0 MOKHAa BU3HATH TEPBUHHUM, BiATaK, 00’ €KTaMH
BJIACHOCT1 MaloTh OyTH BC1 00’ €KTH, SIKI CYCIUJIBCTBO OaKae 1 37jaTHE 3aXUINATH.

3aKkpiuIeHHs] BIACHOCTI SIK 00’ €KTY 3aXUCTY BiJl KPUMIHAJIBHO-TIPOTUIIPABHUX
MOCSTaHb JIO3BOJUTH OXOMHUTH SIK CTATUYHHUM CcTaH (YTPUMAHHS BiJ MPOTUIPABHUX
Nii), TaKk 1 aKTUBHY IOBEIIHKY CYO’€KTiB (BUKOPUCTaHHSI TIpaBa, BUKOHAHHS
000B’SI3KIB).

Heoanopigauii miaxix A0 pO3yMIHHS III€] KaTeropii — 1€ OCHOBHA MEPEeNIKo/1a
Ha NUIAXY BAOCKOHAJICHHS CTPYKTYPH KPUMIHAIBHO-TIPABOBUX HOPM, CIPSIMOBAaHUX
Ha OXOPOHY BJIACHOCTI, YCYHEHHSI KOJIi31id B KPUMIHAJIbBHOMY TIpaBi Ta (OpMyBaHHS
TOKTPUHAIBHUX TIOJIO)KCHh KPHMIHAIBHO-TIPABOBOI TIOJITUKH MIOJI0 OXOPOHH
BJIACHOCTI, 3aCHOBAHOI Ha MpuUHIMNAX jgi0epanizmy. Tomy, 3amis YHHKHEHHS
TPYJIHOIIIIB IIOJI0 PO3YMIHHS Ta TAYMAu€HHs MOHSITTS BJIACHOCTI Y KPUMIHAIBHOMY
mpaBi, BUCHHUMH BHCIIOBJICHA MPOIO3UINS 3aKPIMUTH BIAMOBIAHE MIKIHTErpajbHE
nousaTTss y KK VYkpainu, sik cBoro vacy Oyso 3akpilUICHO TMOHATTS «CJIykKO0Ba
0co0ay, M0 MaJio TMO3UTUBHI HACIIIKUA 1010 TIOJIOJIAHHS PI3HOPITHOTO TIIyMayeHHS
I[LOTO TIOHATTS Y MPaBO3aCTOCOBHIH cdepi.

Buxoasun 3 cyyacHOTO TJIyMadeHHS TOHSTTS BJIACHOCTI TiJ 00’ €KTOM
KPUMIHAJILHO-TIPABOBOI MOJIITUKU II0JI0 OXOPOHHU BJIACHOCTI JOIIIBLHO PO3YMITH CTaH
3aXUIIEHOCTI CYCMUIBHUX BITHOCUH BiJI:

1) cycninbHO HEOE3MEUHUX MOCSITaHb Ha MaliHO;

2) CyCHiabHO HEOE3MEUHUX MOCATaHh Ha MAaHHOBI MpaBa;

3) cycnuibHO HeOE3MEeYHUX MOoCsITaHb Ha MPABO BJIACHOCTI.

Came Takuil MiAXil Ma€ 3HAUTH CBO€ BiOOPAKEHHS Yy HOBIM CHUCTEMI HOPM
pozainy VI OcobnuBoi yactuau KK Ykpainu.

[Ipote HEOOX1AHO 3a3HAUNTH, IO TEHACHIIIT PO3BUTKY Cy4aCHOTO CYCIILIEHOTO
KUTTST OOYMOBJIOIOTH HEOOXIAHICTh TOIIMPEHHS PEXHUMY BIACHOCTI SK Ha
MaTepianbHi, TaK ¥ Ha HEMaTepialbHI 00’€KTH, IO HEOAMIHHO MPHU3BOJIUTH IO
HEOOX1THOCTI MEePEerisiIy Ta CYy4aCHOTO IOPUANYHOTO HAIOBHEHHS MOHSATTS «PeUi».

[Ipote BITYM3HSAHE IMBIILHE 3aKOHOJABCTBO BIJCTA€ BiJl BUMOT CYYaCHOCTI.
Munynu dacu, KOJIM M «peyaMu» PO3YMITM MarepiajabHl TMPEIMETH, SKI B
OyKBaJIbLHOMY CEHCI OTOYyBaJIM JIIOAMHY. PO3BUTOK cycminbcTBa (mepemayciM Horo
TeXHIYHUM TIporpec) Mpu3BIB [0 TOro, IO TIYMAu€HHs TMOHATTS MPEIMETY
KPUMIHAJIbHUX MPaBONPYIIEHb MPOTH BIJIACHOCTI K MaTeplalbHUX MPEIMETIB
30BHIIITHBOTO CBITY OOMEXKYE I}0 KaTeropito, MpaBo3acTOCOBHA MPAKTUKA BKA3YeE, 110
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3JIOYMHHE TMOCSTAHHS Ha BJIACHICTH MOXeE OyTH CIPSMOBAaHO 1 Ha «HEMaTrepilajabHe»
oJaro.

«be3TinecHe» MaitHO PO3TIISIAETHCS AK 00’ €KT MpaBa BIACHOCTI B 3apyO1KHHIX
IPAaBOBHUX CHCTEMax. 30KpeMa, TaKhil MOTJs MOIIMPIOETHCS Ha IMpaBa Ha 00’ €KTH
IIPOMUCIIOBOT BJIACHOCTI, IIpaBa Ha 00’€KTH «(IHAHCOBOI 1 KOMEPLIHHOI BIACHOCTI»
(mpaBo rpoIIOBOi BUMOTH, O0irailii, BEeKceml, Y4eKH, nai, KOHOCAaMEHTH TOIIIO).

B kpaiHax aHrjio-amMepuKaHCHKOI MPAaBOBOi CHCTEMH N0 00 €KTIB PEYOBHX
IIPABOBITHOCHH, TOPS 3 TPAAUIIHUMM pedyaMu, BKIIOYAIOTh TaK 3BaHl «pedl y
BUMO31»: TPOIIOBI 3000B’s13aHHS; JOKYMEHTH; akKIlii, rmai, o0JiraIii; aBTOpChKIi IpaBa;
MaTEHTHI IIpaBa; TOBApPHi 3HAKH TOMIO.

Tak, amepukancekuii pocmiaHuk J[xepemi Padkin y kHuzl «CromTrs
noctyny» («The Age of Accessy) 3a3Hadae: mo-mepiie, peyoBe MatHO 3HEIIHIOEThCS
3 TOYKH 30py CBOro (PYHKI[IOHAJIBHOTO NpPHU3HAYEHHS; TO-Ipyre, TOBAPOM, KpIiM
MaTepialbHUX TMpeAMeTIB (peueii), cTtatoTh BpaxeHHs (paid-forexperience). Ti
TOBapH, SIKI BBAXAIOThCA MPECTHKHUMHU 1 SKI MIAJAIOTBCS KOMEPLIHHOMY
TUPAXYBAHHIO: €K30THYHI MMOJAOPOXK1 3 PU3UKOM ISl J)KUTTA a00 KIIyOHA KapTka, 110
3a0e3Mnevye JOCTYN y «BY3bKe KOJIO», — 3pa3KOB1 «TOBApH» Cy4acHOT €KOHOMIKH; TO-
TpEeTE, ONMUCAaHA TMEPEOpiEHTAIlll €KOHOMIKM MPU3BOJIUTH 0 3MIIICHHS aKIEHTIB B
MPAaBOMOYHOCTI BJIACHUKA — BiJ MPAaBOMOYHOCTI PO3MOPSIKEHHS, 110 MepeBa)kaa
paHimie, 1O MPABOMOYHOCTI KOPUCTYBAaHHSA, SKE€ 3HAXOIUTh CBOE BHUPAKEHHS B
noctyni. HeBunaakoBo B HIMEIbKOMY IEpeKiajil KHUra oTpuMana Ha3By «Jloctym —
3HMKHEHHsI BIacHOCTI» («Access — Das Verschwinden des Eigentumsy), ockiiabku
BJIACHICTh HA MaTepialibHi OJyiara, TOOTO BJACHICTh B 1 KJIACMYHOMY PO3YyMIiHHI
MOCTYIIOBO 3HUKAE.

BitunsHsHa cyn0oBa MpakTUKa BKE CbOTOAHI PO3IJISIA€ 3JI0YMHHU, TPEIMETOM
SAKUX €, HAIPUKJIa/, OE3roTiBKOBI I'POIII, sIK O€30IIaTHE BHJIYYSHHS YyKOTO MaifHa.
3aKoHO/IaBeIlh TAKOX (X0Y 1 YaCTKOBO) MiATPUMAaB BUKJIAJACHY MO3UILII0, 3aKPINUBIIN
y KK Hopmu, cipsmoBaHi Ha 0XopoHy enekTpuuHoi eHeprii (cT. 188-1 KK Ykpainn).
[Ipote mie OaraTo mnOUTaHb MOTPEOYIOTh YAOCKOHAJIEHHS Ta HOPMATUBHOIO
3aKpITUICHHS Y KPUMIHAJIbHOMY 3aKOHI.

Buknaznene, 0e3nepeyHo, akTyali3yeTbCsa y 3B’SI3KYy 3 THM, 110 CHOTOIHI POJb
BJIACHOCTI 3MIHIOETHCS; OCOOJIMBY pOoJib HAOyBa€ Tak 3BaHa 1H(OpMalliliHa BIACHICTb.
[le moB’s3aHO 3 THUM, IO CBITOBA CHUIBHOTA BCTYNWJA B HOBY €MOXY — €MOXY
1H(}OpMAIIHHOTO CYCHIJIbCTBA, B SIKIM JKUTTEMISIIBHICTD JIIOJICTBA TIEBHOIO MIpPOIO
3aJICKUTH BiJl TEICKOMYHIKAIIIMHUX TEXHOJIOT1H, SIKI BUKOPUCTOBYIOTHCS TTPAKTUYHO
y BCiX cdepax IiSIBHOCTI JIIOAWHH (€HEpPTreTHKa, BOJOINOCTAa4YaHHs, (IHAHCH,
TOPTiBIIs, HAayKa, OCBITa TOIIO). BiAMOBIAHO PO3BUTOK 1H(OPMAIIHHOTO MPOCTOPY
3YMOBIIIOE€ HEOOXITHICTh aKTWBI3allll 3yCHJIb CYCHUIbCTBA IIOAO HMOTO 3aXHUCTY BiJ
3JIOYMHHUX TOCSTaHb, CYKYIHICTh SIKMX BXXE€ MAa€ CBOIO BJIACHY, BIIOMY Y BCHOMY
CBITI Ha3By — KiOEP3JIOYMHHICTH, siIka HaOyja MIMPOKOTO MOUIUPEHHS 1 B Cy4acCHHX
yMOBax Ta CTaHOBUTh OJHY 3 HaWOUIbIl HEOE3MEUHUX 3arpo3 sl YKPaiHCHKOTO
cycrniabcTBa. CTpIMKHI PO3BUTOK TEICKOMYHIKAIIM 1 TJIOOATBHUX KOMIT FOTEPHUX
MEpeX CTBOPUB YMOBH, SIK1 MOJIETTIIYIOTh BUMHEHHS KIO€P3JIOUMHIB MPOTH BIACHOCTI
Ta YyTBOPIOIOTH HOB1 CKJIAH.
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Cboro/iHi 3a JOMOMOTOI0 BUKOPUCTAHHS LIKIJITTUBUX KOMIT IOTEPHUX TIPOrpaM i
IPOrpaMHO-TEXHIYHUX 3ac00iB, MIJKIIOYEHUX A0 KOMIT IOTEPHOI MEpPEeki, MOXKYTh
BUMHATHUCS ~ OUIBIIICTP  KPUMIHAIBHUX  NPaBOMNPYIIEHb MPOTH  BJIACHOCTI,
nepeadaueHux po3aiiom VI OcobmmBoi yactuau KK Yipainu.

BUHATOK CTaHOBIATH JUIIE KPUMiHAIBbHI TPABOMPYIICHHS, COCIO0 BUMHEHHS
SKUX TOB’si3aHUN 3 Oe3mocepenHIM KOHTAaKTOM 3JIOYUHIIS 3 MOTEPIUINM, a TaKOX
3HayHa YaCTHUHA KPUMIHAJbHUX MPABOIPYIICHb, IPEAMETOM SIKUX MOXE OyTH JHUIIIE
MaTepiaiizoBaHe MaiftHO. Bijg Toro, mo KpuMiHANBHI TPAaBONPYIICHHS MPOTHU
BJIACHOCTI BYMHSIIOTHCS IIUIIXOM BUKOPUCTaHHS  €JIEKTPOHHOOOUYHCIIOBAIBHOI
TEXHIKA Ta HOBITHIX 1H(OpPMAaIIHO-KOMYHIKATUBHUX TEXHOJIOT1M, BOHU HE
3MIHIOIOTh O0’€KT CBOT'O TMOCSATaHHS; yV I[bOMY BUINAJKY BIOYBA€THCS MPHUEIHAHHS
JOAATKOBOTO 00’€KTy, IO 30UIBIIYE Ta SKICHO 3MIHIOE CYCIIUIBHY HEOE3NeKy Bij
KPUMIHAJIBHOTO IIPaBONOPYILIEHHS.

VYV 3B’A3Ky 3 IIUM CyyacHa CHCTEMa HOpM, sKa BiJIoOpa)kae KpUMiHAJbl
IPaBONPYIIEHHS MPOTH BIIACHOCTI, MOTPeOye BAOCKOHAJIECHHS, OCKIJIbKA BOHA HE
MOBHOIO MIpOIO BPaxOBY€E CydacHi Kidep3arposu.

KpumiHasibHl TIpaBONPYIIEHHS MPOTH BJIACHOCTI, SIKI BUMHSIOTHCS IUIIXOM
BUKOPUCTaHHA 1H(OPMALIITHO-KOMYHIKATUBHUX TEXHOJOTIA (KIOEp3710YMHU MPOTH
BJIACHOCT1), XapaKTepU3YIOThCS TaKOI O3HAKOI0, SK BUMHEHHS KPUMIHAIHHOTO
MPABOIPYIICHHS IIOJI0 BEJIUKOTO 1, K MPAaBUIJIO, HEBU3HAYCHOTO KOJIA MOTEPILIHX.
Ile mpu3BOOUTH 10 TOTO, IO MPAKTUYHO HEMOXIMBO TOYHO BCTAHOBHUTU PO3MIP
3aBJIaHOI IIKOJH, a MOAEKYIU Lel po3Mip (1100 OAHOIO MOTEPILIOr0) 3aMalui s
MPUTATHEHHS] BUHHOTO JI0 KpUMIHAJILHOI BIAMOBIAABHOCTI.

TakuM 4MHOM, MOCTAa€ MUTAHHS: YU MOXKE Yy TaKOMY BUMAAKY pO3MIp IIKOJIU
OyTH O3HAKOIO CKJIaJy KPUMIHAIBLHOTO MPABOIPYIICHHS, SIKa BiI0Opa)kae xapakrep 1
Mipy cycniabHOI HeOe3neku? 3BicHO, 1m0 Hi. KpumMiHallbHI MpaBONpYIIEHHS MPOTH
BJIACHOCTI, SIKI BUMHSIOTHCS MUISIXOM BUKOPUCTaHHS 1HPOPMAIIHHO-KOMYHIKATUBHUX
TEXHOJIOT1i, HE MOYKHA KBaJ(PIKyBaTH SIK 3aMaxX Ha KpUMIHAJIbHE MPABONPYLIECHHS Y
BEJIMKOMY a00 OCOOJMBO BEIUKOMY pO3MIpl, OCKUIBKMA 3TiJHO 3 KPUMIHAILHO-
IPAaBOBOIO TEOPi€I0 B JAaHOMY BHUMNAAKYy € HEBU3HAYCHHH (HEKOHKPETHU30BaHUM)
ymucen. 3a Takux 00CTaBUH KpUMIHAJIbHE IPABOMOPYILIEHHS Ma€e KBaTi(iKyBaTHCS 32
HaCIAKaMU, 10 (DAKTUYHO HACTaJIH.

Ha BigMiHy BIJ KpUMIHAJBbHUX MPaBONpPYLIIEHb y c@epi BUKOPUCTAHHS
CJIEKTPOHHOOOUYHUCTIOBAILHUX MalIuH (KOMIT'IOTEPiB), CHUCTEM Ta KOMII IOTEPHUX
MEpEeX 1 MEpEeX EJIEKTPO3B’SI3Ky, OCHOBHOIO BJIACTHBICTIO KiOEP3JIOYMHIB MPOTH
BJIACHOCTI € Te, M0 CyO €KT KPUMIHAJIHLHOTO MPaBOMOPYIICHHS BUKOPHUCTOBYE
KOMIT'IOTEpHI Mepeki SK 3Hapsyyig abo 3aci0 BYMHEHHS KPUMIHAIBHOTO
npaBornopyiieHHsa. CaMe 1e J0Ja€ TaKuM KPUMIHAJIBHUM TPABONPYIIEHHSIM
VHIKQJIbHUX  BJIACTHBOCTEW, HE TpPUTAMaHHUX [UIsI IHIIUX  KPUMIHAJIBHO-
IPOTUIPABHUX MOCATAHb.

TakuM 4MHOM, MOHATTS KPUMIHAIBHUX MPABOIPYIICHh MPOTH BIACHOCTI, IO
BUMHSIOTHCS IUIIXOM BUKOPUCTaHHS 1HQOPMaLIMHO-KOMYHIKATUBHUX TEXHOJIOTIH,
MOXHa BU3HAUUTH Y BUIVISIAL  CYKYNHOCTI  3a00pOHEHHMX  KpUMIHAJIBHUM
3aKOHOJABCTBOM [IisiHb, CMHOCIO BUMHEHHS SKUX Iependadae 00OB’S3KOBE
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BUKOPHUCTAHHS TaKUX TEXHOJOTIH (Mepexk) sK 3Hapsanas abo 3aco0y. Jlo Toro ik,
3MICT O0’€KTy ULHUX 3J0YUHIB MOXe OyTH pi3HUM 1 He OyTH TOB’A3aHUM 3
CYCIIJIBHUMH BIIHOCHHAMHU, [II0 BUHUKAIOTh B 1HPOpMaIiiiHiil cdepi.

3a omiHKaMu YKpaiHChKOT MiIXKOaHKIBCHKOI acorfiallii IJIaTihKHUX CHCTEM
«EMA», B 2021 p. 30epiraBcsi «cCTaOLILHO BHCOKHUW piBEHb OaHKOMATHOTO
mraxpaiictBay. Ilpm 1mpoMmy ycTaleHa TMO3ULIA IMOAO KPUMIHAJIBHO-TIPABOBOI
KBasTi(hiKaIlii 3I0YMHIB IPOTH BIACHOCTI, BUNHIOBAHHX 13 BUKOPUCTAHHSIM TUIATIKHUX
KapTok a0o iX PpEeKBI3WTIB, BIJICYyTHA HE JHMIIE Ha MPaBO3aCTOCOBHOMY, a 1 Ha
JTIOKTPUHAJILHOMY PiBHI.

3a3HaueHl IIOCSATaHHS  CTAHOBIATHL COOOI0  IHIIIFOBAHHS  IIJIATEXKIB,
HECaHKIIIOHOBAaHI 3aKOHHUMHM JEepXaTelsIMU KapTOK, 1, K MpaBuiIo, HaOyBaloTh
BUTJISy OIUIATH TOBAapiB 1 IIOCAYr 3a JIONIOMOIOK IUIATIKHUX TEpPMiHAJIB,
CHeIlaTi30BaHUX IHTEPHET-CalTIB a00 OTPUMAaHHS TOTIBKOBUX TPOIIOBHUX KOIITIB 13
OaHKIBCHKHUX aBTOMATIB.

[Momanbmmii po3rasa OOCHIIKYBAHOT KPUMIHAJIBHO-IIPABOBOI NPOOIEeMaTHKU
nepeadavyae omucaHHA xo4ya O Yy 3araJibHOMy BUIVISIAI 3acaj  OaHKIBCHKOTO
oOCIIyroByBaHHs Ta (PYHKIIIOHYBaHHS IUJIATDKHUX cucteM. llo-mepiie, oTpuMaHHsS
OAHKIBCBKOI TMOCIYTM Yy BHIJISIAI MOXIIMBOCTI 3A1MCHIOBaTH pPO3PaxXyHKH Ta
OTPUMYBATH TOTIBKY 3 BUKOPUCTAaHHSM IUIATIKHOI KAPTKH Mependavae yKIaJeHHS
JIOTOBOpY OaHKIBChKOTO paxyHky (riaBa 72 IIK VYkpainu), a TakoK JOTOBOPY IpoO
HOPSAZOK 1 YMOBU BUKOPUCTAHHSI €IEKTPOHHOIO IUIATIXHOTrO 3aco0y (3akoH YkpaiHu
«IIpo mmaTikHi CHUCTEeMHM Ta mepeka3 rpouieil B YKpaini»). 3riIHO 3 JIOTOBOPOM
OaHKIBCHKOTO paxyHKy OaHK 3000B’A3y€ThbCs NMPUHAMATH 1 3apaXxOBYBAaTH Ha PaXyHOK
KJIl€HTa (BIACHUKA PAaXyHKY) OJCp>KyBaHl HUM TPOIIIOBI KOIIITH, @ TAKOX BUKOHYBATU
PO3MOPSIKEHHS TIPO MEePEBE/ICHHS 1 BUIauy BIAMOBIAHUX CyM 3 paxyHKy. [Ipu ripomy
BXKJIMBO, 1110 HAa PaXxyHKY MEBHOTO KJl€HTa OaHKY HAKOMUYYeThCs 1HGOpMAIIis Mpo
HOro Oe3roTiBKOBI TPOIIOBI KOIITH, TOOTO BPaxOBYIOTHCS BUMOTU 1 3000B’S3aHHS
0aHKy moao kiaieHTa. GOpMyITIOBaHHS «CyMa IPOIIOBHUX KOIITIB Ha OaHKIBCBKOMY
paxyHKy KJII€EHTa» (PaKTUYHO O3HAYa€ HASIBHICTh y KJIIEHTA MpaBa PO3MOPSIKATHUCS
MEBHOK0 CYMOIO TPOIIOBUX KOIITIB Ta BIJAMOBIIHOTO 3000B’si3aHHS y OaHKIBCHKOT
YCTAHOBU. Y CBOIO UEpry, 3ajlydeHl OAHKOM KOIITH KJIIE€HTIB HaJjieKaThb JO aKTHBIB
0aHKy 1 pO3MINIYIOTbCSI HUM 13 METOIO OTpUMaHHs MPUOYTKY BiJ CBOrO iMEHI, Ha
BJIACHMX YMOBaXx Ta Ha BIACHUN PHU3UK.

Y CynmoBii TpaKTUIll TPAIUIAIOTHCS BUMAIKA ITHOPYBAaHHS HABEIECHUX
MOJIOKEHb PETyJIATUBHOIO 3aKOHOAABCTBA. 1aK, HAnpukiao, ) 6UpoKax cyoy
3a3HAYAEMbCA, WO GUHHI 0COOU BUUHUIU ONEPAYil0 3 BUKPAOEHOI0 y NOMEPniiozo
OAHKIBCLKOIO KAPMKOI0, a4 came 3HANU 3 Hei 2pOu06i KOWmu, mum camum UKPAsUIU
2POULOBT KOUIMU, WO 3HAXOOUUCS HA BKA3AHI OAHKIBCLKULL KApMyi.

[IpunarigHo 3ayBakMMoO, IO IUIATDKHA KapTa HE € 3aco0oMm 30epiraHHs
IPOIIOBUX KOIITIB, Y 3B’S3KY 3 UMM (POPMYJIIOBaHHS Ha KIITAIT «TPOILIOBI KOUITH,
10 3HAXOASIThCA Ha OAHKIBCHKHM KapTII» € HEKOPEKTHUMHU.

[IpoBenenuii anami3 CyqoBOI MPAaKTHUKKA CBIAYUTH TPO Te, 110 NEpeBa)kHa
OUIBIIICTD JTOCHI)KYBAHUX 3JOYMHHHUX MOCSTaHb Ha BIACHICTh KBali(IKyeTbCAd Y
TENEepIIHii Yyac K KpaaixKka.
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VY KpuUMIHAJIBHO-TIPABOBIN JOKTPHHI YITKOT MO3UIT 3 PO3IJISIAYBAHOTO MUTAHHS
Hemae. B ropuanuHii iTepaTypl BUCIOBJICHI apryMEHTH Ha KOPHUCTh KBamiQikarii
aHaJli30BaHUX TMOCSITaHb Ha BJACHICTh 1 K KpaaDKKW, 1 Sk maxpaictsa. Lllomo
KBasi(ikaiii CKOEHOTO SK KpaalKKM, TO TIOCTa€ THTAHHA TMPO OXOIUICHHS
0€3rOTIBKOBUX T'POIIOBUX KOIITIB MOHATTSAM Uy>KOTO MaifHa sIK MpeIMeTa BKa3aHOTO
37I0YMHY MPOTH BIACHOCTI. AJIKe, SIK 1HKOJIM 3a3Ha4yaeThes y (paxoBiil JiTeparypi, Ha
0aHKIBCHKOMY PaxyHKY OOJIIKOBYIOTHCS HE TPOIIl, a BUMOTH, 3000B’sI3aHHS OaHKY
IIOJI0 HOT0 KIIIE€HTIB 1 KOHTPAreHTiB; 0€3rOTIBKOBI IpoIlll Ha OAHKIBCHKHX paxyHKax
HE € peyaMH, ICHYIOTh Yy (OpMI 3amuCiB 1 CTaHOBIATH COOOIO CBIJIOITBA
3000B’s13aJIbHOTO TIPpaBa II0JI0 BUMOTHU KIIIEHTA IO 0aHKY, 3MICT SIKOTO PO3KPUBAETHCS
YUHHUM 3aKOHOJIaBCTBOM, & TaKOX JJOTOBOPOM OaHKIBCHKOTO PaXyHKY Mk OaHKOM 1
KJIIEHTOM.

B ropunuuniii miTeparypi 3 TpPHUBOJY BU3HAHHS OE3rOTIBKOBUX KOIITIB
IpEeIMETOM 3JI0YMHY MO’KHA MPOYUTATH, IO WAETHhCS, MO CYTi, HPO 3aBOJIOJIHHS
MalHOBMMH IpaBaMU 3000B’S3aJIbHOTO XapakTepy (IIpaBOM Ha MailHO), OCKIIbKU
MOHATTSl «BJIACHUK PaxyHKY» Ta «TPOIIOBI KOIITH Ha OaHKIBCHKOMY pPaxyHKY» —
YMOBHI, aJk€ 1 OaHKIBCBKMA pPAaxXyHOK, 1 0€3roTIBKOBI KOIUTH HAa HBOMY €
KaTeropisiMu 3000B’13aJIbHO-TIPABOBOTO XapaKTepPy.

[IpobGnema, 3BUUaliHO, ICHYE 1 3aCIYyTOBY€E HA OKPEMUN MOTIMOICHUN aHaMTI3 13
3aJTy4E€HHSIM Y TOMY YHCIIl 3700yTKIB IUBUIICTHKY 1 (DIHAHCOBO-NIPaBOBO1 HayKu. Mu
XK y IbOMY pa3i OOMEXHUMOCh BHUKIIAJICHHSIM MaHYIOUOi y BITYM3HSIHINA JOKTPHHI
MO3MIIii, BIAMOBIHO /IO $IKOi: KPUMIHAJIBHO-TIPABOBA OI[IHKA MOCATAaHb HA TPOIIOBI
KOIITH HE 3alieuTh BiJ (QopMu (TOTIBKOBOI 4M OE3rOTIBKOBOi) ICHYBaHHS ITUX
KOIITIB; TPEAMETOM 3JI0YMHY TPU HE3aKOHHOMY CIHUCaHHI CyM O€3rOTIBKOBHX
KOIITIB 3 0aHKIBCHKUX PaXyHKIB € MaifHO, III0 HAJIEKUTh BIACHUKAM PaxyHKIB.

Takox 3acimyroBye Ha yBary Toul (akT, IO CyJ0Ba IMPAKTHUKA, HA Cy4aCHOMY
eTarmi, po3risiae KPpUMIHAIBHI TPABONPYIICHHS, MPEIMETOM SIKUX € Oe3roTiBKOBI
rpoii, sik 0e30IUIaTHE BUJIYYEHHS O€3rOTIBKOBUX IPOILEH, SIKi € Uy)KUM MAaHOM.

Tax, nanpuxnao, 3a 4. 2 cm. 190 i u. 3 cm. 190 KK Vkpainu xeanigixysas
Kuiscoxuii pavionnuii cyo m. Xaprosa 0ii C., axuil, mMaro4u KOPUCIUBUL YMUCE,
CHPAMOBAHUL HA 3AB80J00IHHA YYIHCUM MAUHOM, WIIAXOM OOMAHY, 8 3HAYHUX
PO3MIpax, nio NpuBOOOM CHPUSIHHA ) CKAAOAHHI ICNUMIE CMYOeHMOM YHI8epcumeny
A. Ons noHosnenHs 11020 Ha 4 Kypci HA8YAHHA NICA 8I0PAXYBAHHA MA Y 6CMYNI 00
Has4aHus Ha 5 Kypci 01002cemuoi hopmu HABYAHHS 3A80100i8 SPOULOBUMU KOUMAMU
A., wnsixom 30IlCHEHHsT eleKMPOHHUX NIamedcié ma onepayii 3 0e320mieKosuUMU
KOWMamu, 4um 3a60a6 3HAYHOI WUKOOU NOMEPNITOMY.

3 HpOro MpHKIAay MOKHA MOOAUYUTH, 110 CyJ BUXOJIUB 3 TOTO, IO 3JI0UHMHEIb
HE TUTPKM OTPHMMAaB KOIITH y OE€3roTiBKOBiM ¢Gopmi, a 1 OTpUMaB iX TOTIBKOIO Y
OaHKOMATI.

KpuminanbHe mnpaBomopyuieHHs Oyio0 BH3HAHE 3aKIHYEHUM 3 MOMEHTY
NepeBe/ICHHs [IMX KOIITIB Y TOTIBKY. 3BepTae Ha ceOe yBary Te, 0 y KOXHOMY 3
MPOaHAJII30BaHUX HAMHU BHUIIAJIKIB MPABO3aCTOCOBHOI MPAKTUKH, SIKI MOKHA BBAXKATU
TUTIOBUMH, CYJl BHXOJWB 3 TOTO, IO 3aKiHUEHUM KpHUMiHAJIbHE MPABOMOPYIICHHS
BBKAETHCSI ab00 y MOMEHT Oe3MOCEepeHhOr0 OTPUMAHHS TpOIIeH 3 paxyHKY
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(BKJIaZy) MOTEPMIOro, ab0 y MOMEHT 3apaxyBaHHSI IpoulIedl Ha PaxyHoOK, 3 SIKOTO
3JIOYMHEIIh MOXKE PO3MOPSIHKATHCS 0€3TOTIBKOBUMH TPOIITMMA.

VY pasi, KoM 3a paxyHOK KOINTIB 3 YYXOTO0 PaxyHKY OIUIaYyIOThCSl TOBAapU
(poGoTH, OCTYTH), HAPUKJIIAM, 33 TOMOMOTOI0 (IKTUBHOI a00 BTpaueHOi KPEAUTHOT
(pO3paxyHKOBOi) KapTKH, Take PO3KpaJaHHS BBAXKAETHCS 3aKIHUCHUM 3 MOMEHTY
CIHMCAHHS TPOIIEH 3 paXyHKY BJIACHHUKA.

Cnpoba oOTpyHTYBaTH NPUXUIBHUKAMH PEYOBOi KOHIEMINi Oe3roTiBKOBUX
KOIITIB TOTO, IO 3aKIHYEHUM KPHUMiHAJIbHE TIPABOMOPYIIIEHHS MOKHA BBAXKATH JIUIIIE
IIPU «TIEPEBEICHH] KOIITIB Y TOTIBKY», BUKJIIMKA€E CEPHO3HI CyMHIBH. Tak, HE3aKOHHO
nepepaxyBaBIId T'POMIOBI KOIITH 3 OJHOTO PaxXyHKYy Ha PaxyHOK, SKUM BIH MOXeE
BUIBHO PO3MOPSIHKATUCS, 3TTOYMHINI0 HE Ma€ OJIHOT HEOOX1THOCT1 MEPEBOJUTH iX Y
TOTiBKY: BIH MOX€ BUKOPHCTOBYBATH iX 1 0€3 1HOTO.

Sk 6aunMo, MPAKTUKA PYXA€THCS NUIIXOM BU3HAHHS O€3TOTIBKOBUX TIpoOIIEH
MPEIMETOM KPUMIHAJIBHUX MPABOIPYIIEHb MPOTH BIACHOCTI B aCIMEKTI 3MIIIAHO1,
PEYOBO-3000B’s13aIbHOT KOHIIENIII1. 3 OIJIsAY Ha CKa3aHe CIiJ MiATPUMATH NaHYIOUy
Hapasl y JiTeparypl MO3WIlI0, BIAMOBIIHO 10 $KOi: KBadi(ikalis MOCSAraHb Ha
IPOLIOBI KOIUTH HE 3aJI€KUTh BlJ (popMuU (TOTIBKOBOI UM OE3rOTIBKOBOI) ICHYBaHHS
[IUX KOIITIB; MPEAMETOM KPUMiHAJIBbHUX MPABOMNPYIIEHb MPU HE3aKOHHOMY CIIMCaHHI
CyM O€3roTiBKOBHX KOIITIB 3 OAaHKIBCBKMX paxyHKIB € MaiHO, II0 HAJIEKUTh
BJJACHUKAM pPaxyHKIB; HE3aKOHHE TIOCSTaHHS Ha Oe3roTiBKOBI TIpouil Tpeda
PO3IIIHIOBATH SIK 3aBOJIOJIIHHSA Yy>KUM MAailHOM y TOW 4YH 1HIINI crociO, BUSHAYCHUH Y
KK Vkpainu.

Jlo pedi, y BITUU3HSHINA CYyAOBiM MPAKTHUIl JO HEIABHHOTO YacCy CYMNEPEUIUBO
BUPIIITYBAJIOCh TUTAHHS TPO BU3HAHHS BAXKJIUBUMHU OCOOMCTHUMH JIOKYMEHTaMU
OaHKIBCBKMX IIIATDKHUX KapTOK, HE3aKOHHE 3aBOJIOAIHHSA SKHUMU  HEPIJIKO
TparuisIETbCsl T 4ac BYMHEHHS KPUMIHAJIBHO KapaHWUX IIOCSITaHb Ha MPUBATHY
BiacHicTh. Bpemri-pemt BepxoBumit Cyn YkpaiHu JaB Ha MOCTaBIICHE MUTAHHS
HEraTUBHY BIJIIIOBIb, MOTUBYIOUM CBOIO MMO3HIIK0 THUM, 110 OAaHKIBChKA IUIATIKHA
KapTKa 3a YMOBAMM YKJIQJIEHOTO MIX YCTaHOBOIO OaHKYy 1 KIIIEHTOM JOTOBOpY €
BJIACHICTIO OaHKY 1 HAJA€ThCS AEPKATEI0 B TUMYACOBE KOPUCTYBaHHS Ha 4Yac Jii
JIOTOBOPY, MICISL YOTro MiJJisira€ MOBEpHEHHIO OaHKy. Sk BOayaeThCs 3 MOCTAHOBU
BepxoBHoro Cyny Ykpainu Big 20 yepBHs 2011 p., BuHeceHoi y cipasi T., nepBiCHO
3acykeHoro 13a 4. 3 cT. 357 KK, aprymeHToM Ha KOPUCTh HEBU3HAHHS OaHKIBCHKOT
MJIATIKHOT KapTKU MPEIMETOM Iepe10auyeHOoro i€ HOPMOIO 3JI0YHMHY MOCIYTyBaJIo
1 Te, MO MOTEpIIJia BIAMOBIIHO A0 MPaBUJ KOPUCTYBAHHS KapTKOIO MpH ii BTpaTi
HEeraitHO TOBIOMHIJIA TIPO 1€ OaHK, BHACTIAOK YOTO BUKPaACHI y HEl pa3oM 3 IHIIUM
MalHOM IUIaTDKHI KapTKU OyJiM MOCTaBieHI OaHKaMU y CTOI-JTUCT. TakuM YHUHOM,
1ICTOTHOTO YCKJIaJAHEHHS peajizailii mpas, cBOOO 1 3aKOHHHX 1HTEPECIB MOTEPHiIOi
ocobu He BigOynocs. Pazom 3 Tum BepxoBaum Cynom Ykpainu Oyio po3’sicHEHO, 110
OaHKIBChKA TUIATDKHA KapTKa, OyAaydu PI3HOBUAOM OMIIIAHUX TOKYMEHTIB, MOXE
OyTH IpeIMETOM KpUMIHAJIIBHUX MPaBOMOPYIIEHb, onucaHux y 4. 1 1 4. 2 c1. 357 KK

Y 3B’A3Ky 3 BHKJIQJCHUM 1€ OJHUM MUTAaHHSIM, SIK€ € Ha CBOTOJHI
HallaKTyaJdbHIIUM, €  M[poOjieMa  BU3HAHHSI  NPEAMETOM  KPUMIHAJIbHUX
MpaBOIPYIIEH, TPOTH  BJIACHOCTI  KPUINTOBAIIOTH. be3nepeyHo, OUIBIIICTH
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pO3paxyHKIB y CBITI BiIOyBalOThCA Yy O€3roTIBKOBIM ¢dopmi, ane Tmopsg 3
KOHCEPBATUBHUMHU €JICKTPOHHUMHU 3aco0aMu Ha OCOOJIUBY YBary 3aciyrOBYIOTh
KPUTOBAJIIOTH.

[IpaBoBa mpupoda KpUITOBAIIOTH OCTATOYHO HE BHU3HA4YCHA, BITUYM3HSAHE
3aKOHO/IAaBCTBO Ta IMpPAaBOBA TEOpisl II€ HE JOCTATHHO MOBHO 3’SICyBajli O3HAKU Ta
NPaBOBHUH CTaTyC Takoro (hiHaHCOBOTO I1HCTPYMEHTA. Xoya OKpeMi JTOCIITHUKH
BKa3ylOTh Ha T, II0 KPHUITOBAJIOTa — II€ EJIEKTPOHHI rpour. BusHauambHOIO
OCOOJIMBICTIO EJICKTPOHHUX TPOIIEH € Te, M0 3 OJHOTO OOKy, BOHHU € 3ac000M
IJaTexy, a 3 I1HIIOro — 3000B’sA3aHHSIM €MITEHTa, SIK€ Ma€ OyTH BHKOHAHO Y
TpaJMIIIHUX rpoIIax.

EnextponHi rpolri He MalOTh CBO€T BapTOCTI 1 €, TIO CYT1, OAMHUIIIMH BUMIPY
3BUYAMHUX TpOIlEH; BOHU HE MOXYTh ICHYBAaTH 1032 KOHCEPBATHBHOIO (iaTHO-
KPEAUTHOIO TIPOIIOBOK0  CUCTEMOK. /[l BH3HAYeHHS NPaBOBOI  MPHUPOAU
KPHUIITOBAIIOT HEOOXITHO Hacammepe]] MpoaHali3yBaTh TEXHOJIOT1i, HA OCHOBI SIKOi
BOHU (DYHKIIIOHYIOTb.

Tak, «pyHmaTopom» OLIBIIOCTI CyYacHHX KpUOTOBAMIOT € Bitcoin — ne
pO3MOoiIeHa p2p Mepexa, B sKId HEMae €JUHOr0 E€MICIHOrO ILIEHTpPY, a eMmicis
B1JI0YBA€ETHCSI aBTOMATUYHO HA OCHOBI MAaTEMAaTUYHOI'O AJITOPUTMY, 1 KOKEH YYaCHUK
Mepexi Oepe yyacTb y MHIATPUMaHHI pOOOTH MEpexki, B KA s 3a0e3MmeyeHHs
aHOHIMHOCTI BCIX OIlepauiil y Mepeki BUKOPUCTOBYIOThCS KpunTorpapiyHi METOIU
ACUMETPUYHOTO MU(pyBaHHA JaHMUX 13 3aCTOCYBAHHSM IyOJIYHOTO Ta MPUBATHOTO
KJTIOYI1B.

CrtBopennst Bitcoin y 2008 p. Oyno moyaTkom peanizaiii i€l eIeKTpOHHOI
BAJIIOTH, Ska O HEe Mayla MPUB’SI3KU 10 €IMHOTO €MITCHTa, sika O KOHTPOJIOBANIACh
ypsioM, omepailii 3 mepekady KOmTiB Oynu O MHUTTEBUMU Ta AaHOHIMHUMHU Ta
MaKCUMaJIbHO jAemeBUMH. ChOTOJHI BapTiCTh OJHOrO Bitcoin CTaHOBUTH OJM3BKO
250 mon. CIIIA, a 3arayipHa KamiTamizais Beix Bitcoin — monan 3 mip.

[Ipore BapticTh Bitcoin € pe3yabTaToOM CHIBBIHOIICHHS MOMUTY Ta
MPOMO3ullli Ha HBOTO cepela Woro kopuctyBadiB. ToOTo Bitcoin He € BUpaKeHHSIM
(d1aTHUX rpolIeH, a € BUCOKOTEXHOJOTIUHUM SIBUILEM, 1110 ICHY€E BUKJIIOYHO 3a CBOIM
BHYTPIITHIM MaTeMaTUYHUM QJITOPUTMOM. [ SIKIIO BHUXOAUTH 3 JIETaIbHOTO
BU3HAUYCHHS €JIEKTPOHHUX TpOIIed, TO MOXXHaA cKa3aTtu, 1o Bitcoin Ha chboromi
BUKOHY€ (DYHKIIIIO TPOILIEH, HE Oy Ty4d MPU BOMY €JIEKTPOHHUMU TPOIIHUMA.

Jlpyra 3a moOmyJIsSpHICTIO KpUINTOBaltoTa CBiTy, Ripple, komrtye OIu3bKO
niBMutbsipsia. I[lpore poboTa Haj YJOCKOHAJICHHSM Ta PO3pPOOKOI0 HOBHUX BHUJIIB
KPHUIITOBAJIOTH Wi 1 cboroHi. Tak, y ciuni 2016 p. Oyno anoHcoBaHO TIPOeKT Zcach
— 1€ TPOEKT, SKUH TPUCBIYCHO PO3POOIN KPUNTOBATIOTH 3 OUIBII BHCOKHM,
nopiBHSHO 3 Bitcoin, piBHEM 3axXUCTYy.

Ha croroani nutaHHs MI0/10 BU3HAHHS KPUTITOBAIIOTH TPOIIMMA 3aTTUIIAETHCS
BIIKpUTUM B OUTBIIOCTI KpaiH cBiTy. Tak, B CIIIA Bxe chopmyBanack mpereaeHTHa
MpaKkTUKa, SKa BU3HAYa€ KPUITOBAIIOTH K «BAIIOTY a00 1HIIY (opMy TpoIiei».
[To3uuist amepukaHchbkux cyaaiB Oyna miarsepxeHa 1 Financial Crimes Enforcement
Network (FinCEN), sxuit y 2013 p. kBamidikyBaB Bitcoin sk «omHy 3 ¢opm
rpomieit». Ilpore iHmMI BIUIMBOBUI amMepuKaHCbkUM opraH, Internal Revenue
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Service (IRS), Bu3HauuB, 1m0 aIg 1IeH QeaepasbHOTO  ONOJAATKYBaHHS
KPUNTOBATIOTY CIi TIYMayUTH HE K «(HOpMy IrpoIIeii», a siKk BIaCHICTb.

3okpema, B Himeuunni Bitcoin mae cratyc «mnpuBaTHux komTiB». The German
Federal Financial Supervisory Authority (BaFin) Bu3navae #ioro sik mpuBaTHi KOIITH,
Kl BHUKOPUCTOBYIOTHCA JJIsi OIUIATH 1 3aMIiHIOIOTH TPAAMIIHHY BalioOTy B
ITUBUTLHOIIPABOBUX JIOTOBOpPAX.

Tax, 3aans perymoBanna Bitcoin B €C y xoBtHi 2012 p. €Bponeiicbkum
HEHTpPaJbHUM OaHKOM OITyOJIKOBAaHO JOMOBIAL IIOA0 cTarycy Bitcoin. Anami3 ii
3MICTYy TMOKa3aB, III0 CTOCOBHO IIMTAaHHS IIOJIO BIJAMOBIAHOCTI cTaTycy Bitcoin
YUHHOMY 3aKkoHO/AaBcTBY €C OyJ0 BHUCIOBIECHO MPUIYIIEHHS Mpo Te, 1o Bitcoin
MO>K€ MaTH NMPABOBUI CTATyC, AaHAJIOTIYHUNA €JIEKTPOHHUM T'POILIAM.

TakuM YHWHOM, CTa€ 3pO3yMiNO, IO HaBITh HAa MIKHAPOJAHOMY PiBHI 0
ChOT'OJIH1 BIICYTHS €IHICTh LI0JI0 PO3YMIHHS ITPABOBOI IPUPOIN KPUIITOBAIIOTH.

BiTun3HsiHa mpaBoBa Teopisl 1 MPaKTHKA, K 1 OUIBIIOCTI 3apyODKHUX KpaiH,
TaKoXX HE BUpilIMIA 10 npobiemy. Tak, depe3 CBOi TEXHOJOTTYHI OCOOJMUBOCTI
Bitcoin He MOke OyTH BU3HAHO «EJIEKTPOHHUMHU IPOLIMMAa», OCKUJIBKU BIH HE MICTUTh
3000B’s13aHHS €MITE€HTa 3 MOro NMOralleHHs, HE Ma€ €JUHOTO €MICIITHOTO LEHTPY 1 HE
NPUB’SI3aHUM 10 dKOJHHUX T'OTIBKOBHUX a00 O€3rOTIBKOBUX KOIITIB. baHKU HE OepyTh
y4acTi y Mpoleci eMicii Ta o0iry KpUunToBaIioT, ToMy Bitcoin He MOXe BBa)KaTUCh
«KOIITaMU» B3arali.

Osnaku Bitcoin He BIANOBIAAIOTH M BH3HAYCHHIO «IUIATDKHOI CHCTEMU,
OCKIJIbKM OCHOBHOIO Ta 000B’S13K0OBOI0 (D)YHKIIIEIO TUIATIXKHOT CUCTEMHU € TPOBEJCHHS
nepeka3y IpoIIOBHUX KOIITIB, TOI SIK Uepe3 raMaHelb Bitcoin 31iMCHIOEThCS MTepeKas
BUKITIOYHO Bitcoin.

[Ipore HOBa TEXHOJIOTIS BUMAara€ YyCYHEHHS BIJMIOBIIHUX TMPOTajJUH B
3aKOHOJIaBCTBI. BupinryBatu 1110 npo0iaemy MoxkHa mo-pizHomy, Hanpukian y CHIA
Ha posrisa Konrpecy Oylio BHECEHO 3aKOHONPOEKT, 3a SIKUM IMPONOHYETHCA
BCTAHOBUTU I’ SITUPIYHUIA MOpATOPii Ha OyIb-KE PpEryJIOBaHHSA KPUIITOBAIIOT.
[To3uiist BUMpaBiana, TEXHOJIOTIS MOJIOIa 1 MEPCIEKTUBHA, ISl PO3YMIHHS TOTO, SIK1
MOTEHIIMHI PU3UKU 3 HEIO TIOB’s13aH1, TOTP1OEH Yac.

[IpoTte Ykpainoro obpano nemro iHmwui nuisx. Tak, muctom HBY Bin 8 rpynns
2014 p. Ne 29-208/72889 Bitcoin BHM3HAHO TPOIIOBHM CYpOTaToOM, SIKUA HE Mae
3a0€3MeUeHHs] peallbHOi BApTOCTI. 30KpeMa, Yy JIMCTI 3a3HA4Y€HO, IO AiISUIBHICTh 3
KymiBii-riponaxy Bitcoin 3a nomapu CIIA a6o iHI1y 1HO3EeMHY BallOTy Ma€ O3HAKU
GyHKIIOHYBAaHHS TaK 3BaHUX «(PIHAHCOBUX TMipaMmimg» Ta MOXE CBIIYUTH TIPO
NOTEHUINHY 3aJy4eHICTh y 3A1MCHEHHI CYMHIBHUX OIeEpauii BIAMOBIIHO A0
3aKOHOJIAaBCTBA TPO MPOTUIII0 Jieramsailii (BIAMHUBAHHIO) TOXOIB, OJEpKaHUX
3JIOYMHHHM IIIJISTXOM, 1 (DIHAHCYBAHHIO TEPOPU3MY.

3akoHom Ykpainu «IIpo Hamionanpamii OaHk YkKpaiHw» BHU3HAYEHO, IIIO
IpOILIOBUIM CyporaT — 1€ OyIb-sfiKi JTOKYMEHTH y BUIJIAl TPOIIOBUX 3HAKIB, IO
BIJIPI3HSIIOTBCA BIJl TPOILIOBOT OAMHUII YKpaiHu, BumymieHi B o0ir He HBY i
BUTOTOBJICHI 3 METOIO 3A1MCHEHHS IIJIATEXIB Y TOCHoAapchbkoMy o6opoTi. BogHouac
O3HAKW KPUTITOBAIIOTH HE MiANAAAI0Th i/l MOHATTS €JIEKTPOHHOTO JOKYMEHTA, a/IKe
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CJICKTPOHHUN TOKYMEHT — 11€ JIOKYMEHT, iH(opMallis B skomy 3adikcoBaHa y BUTIISIII
CJICKTPOHHUX JIaHUX, BPaXOBYIOUH 000B’A3KOBI PEKBI3UTU JOKYMEHTA.

Y 3B’3Ky 3 BUKIQJACHUM JOLIIBHO 3a3HAYMTH, LI0 HE3BAXKAIOYM Ha
BIJICYTHICTh 3aKOHOAABYOTO 3aKpIIJICHHS KPUOTOBAIIOTH — II€ MEpPCIEKTUBHA
TEXHOJOTIs, 1m0 OyJe pO3BUBATUCH. 30KpeMa, KUIbKICTb JIOACH, SIKI JOBIPSIIOTH
KPUNITOBAIIOTAaM, MOCTIHHO 3pOCTa€, ChOroH1 3a Bitcoin MoxHa mpuadaTtu ToBapH,
poO3paxyBaTuCs 3a MOCIYTH, a TEMIIU MPUPOCTY KaliTaldy iX BIACHUKIB CKJIAJaliu B
okpewmi mui 100%, 200% 1 HaBiTh 1000%.

HeperynroBana cdepa 00Iry KpUIITOBAIIOTH CTajda KOPUCTYBATUCA BEIHMKOIO
MOMYJISIPHICTIO TAKOXK CEPel OPraHi30BaHUX 3JIOYMHHUX YIPYHOBaHb, IO MPUITMAIOTh
OIUIaTy 3a CBOI MOCIYTH y BIPTYyalibHIM BaJIOTI, BAKOPUCTOBYIOUU aJIbTEPHATUBHUN
«remunit» Iatepuer — DarkNet, sxuit ¢yHkuionye Ha ocHoBi cuctemu The Onion
Router (TOR). ¥V 3B’sa3ky 3 1IUM HEOOXITHO 3a3HAYUTH, IO HAWMOMIMPEHIIIUM
KPUMIHAJIbHUM TPABOIPYIICHHSIM MPOTH BIACHOCTI y il cdepl € maxpaicTBo, M0
BUMHSETHCS 3 BAKOPUCTAHHSIM Mepexi [HTepHer.

HaTtomicth, aOCONIOTHO HOBHM TMOTJSAOM 1 TEBHOIO MPOOIEMOIO IS
KBamiQikamii KpUMIHAJbHUX IMPABONOPYLIEHb Yy c¢epl HEPYXOMOCTI B YACTHHI
BU3HAUEHHS  TPEAMETYy  KPUMIHAJBbHOTO  TMPABOMOPYLIECHHS, MOXE  CTaTu
HEBU3HAYEHICTh CTATyCy KPUITOBAIIOT.

OcTaHHIM 4YacoM B KOMEPILIIHUX CEKTOpax YKpaiHWU BCE YacTillle MpU KYIiBIIi-
OpoAaxy BHUKOPUCTOBYETBCS «BIpTyasllbHa BaiioTa» abo KpunroBamoTta. He
3aJIMIIUBCA 1 BUHSATKOM PUHOK HepyxomocTi. Ha cboromui odimiiino B YkpaiHi
KPUITOBAJIIOTA HE BU3HAHA IUIATIXXHUM 3aCO00M, BOHA HE J03BOJICHA 3aKOHOM, aje 1
3a00poHU Ha Hel Hemae. 3 Ti€l MPUYHMHM, 110 KPUNITOBAIIOTA HE 3a00pOHEHA B 3aKOHI,
NpOJaBIl ¥ TOKYMINl 3HAWIUIA MOXJIHMBICTh BUKOPHCTOBYBAaTH i B yrojiax 3
HepyxowmicTio. [lepira nmokymnka HepyxXoMOCTi B YKpaiHU 3a KPUNITOBAIIOTY BiI0yJ1acs
y Kuesi 8 uepBus 2021 poky. OpHOKIMHATHY KBaptupy Oyno mpojano Ha NFT-
ayKII1OHI.

Craprosa niHa yiota cranoBwia 7,81 ETH (6mm3bko $20 tucsa). [Ipotsrom 24-
roAuMHHUX TOPriB IiHa 3pocia go 36 ETH ($93,4 tucsui). SIkmo roBoputu mpo
KYHIBIIO-TIPOIaXKy HEPYXOMOCTI 3a KPUNTOBAIIOTY, TO MOXXHa 3a3HAYUTH, IO Y
HEaNeKoMy MalOyTHbOMY «BIpTyajbHa BaJIOTa» MOXE CTaTH MPEIMETOM
KPUMIHAJIbHUX NIPaBOMNOPYIIEHb y cdepl HepyxoMocTi. B Toif jxe yac BUHUKae O0araTo
NUTaHb 1010 MPABOBOI CYTT1 KPUIITOBAIIOTH.

MinictepcTBO (hiHAHCIB YKpaiHM 3 1OTO MUTAHHS BUCIOBHIIOCS HACTYITHUM
yuHoM: «CKJlafiHa MpaBoBa MPUPOJA KPUITOBATIOT HE JO3BOJIIE BU3HATU iX aHI
IPOIIOBUMH KOILITAMH, aHI BaJIOTOI 1 IJIATDKHUM 3acO00M 1HIIOI KpaiHH, aHl
BAJIIOTHOIO IIHHICTIO, aHl €JIEKTPOHHMMH TpOIIMMA, aHl IIHHUMH TarnepaMu, aHi
IPOILIOBUM  CcyporaTtoM». SIKIIO po3risgaTd 3 TOYKH 30py YKpaiHCHKOTO
3aKOHO/IaBCTBA, KPUIITOBAIIIOTA — 116 HEMaTeplaJIbHUN aKTUB, — Y HEl € BIIACHUK, KU
Ma€ IIPABO HEIO PO3NOPSIKATUCS, 1 Y HET HeMae (13UUHOi (HOpPMHU.

o cTocyeTbcs KPUMIHAIBHOTO 3aKOHOJABCTBA, TO B JIaHOMY BHIAJIKY
BOXUJIMBUM € TMUTAaHHS YM MOXE OyTH KPHUMNTOBAIIOTa MPEIMETOM KpHUMiHaIbHUX
paBONOPYIIEHb Yy chepl HEPYXOMOCTI 3 TOUKHU 30py pO3MIISAY ii IK HEMATEP1aJbHOTO
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aktuBy. B myHkTi 3 npumitku ct. 368-5 «He3akoHHe 30aradueHHs» 3a3HA4y€HO, IO
«MiJl aKTUBaMU CIiJ PO3YMITH TPOLIOBI KOWITH (Y TOMY YHCII TOTIBKOB1 KOIITH,
KOIITH, 110 Nepe0yBaroTh Ha OAHKIBCHKUX paxyHKax 4 Ha 30epiranfi y 6aHkax abo
1HIIKUX (iHAHCOBUX YCTAaHOBAX), 1HILIE MaifHO, MaifHOBI MpaBa, HeMaTepiaibHI aKTHUBH,
y TOMY YHCIII KpUTITOBATIIOTH. .. ).

B Teopii kpuMiHAIBEHOTO MpaBa MPEAMETOM KPUMIHAJILHOTO MPAaBOMOPYIICHHS
€ OyIp-AKi pedi MaTepialbHOTO CBITY, 3 TIEBHUMH BIIACTUBOCTSMH SIKMX 3aKOH IIPO
KpUMIHANbHY BIAMOBIJAIBHICTh TOB’S3y€ HASABHICTb Y [iAX OCOOM O3HaK
KOHKPETHOT'O CKJIaJy KPUMIHAIBHOTO MPABOMOPYIICHHS.

VY naHomy BUIAJKy BUHUKA€E MUTAHHS YU MOKHA PO3I[IHIOBATH KPUIITOBAIIOTY
K TPEeIMET KPUMIHAJIBHUX IIPaBONOPYIIEHb y cepl BIACHOCTI, Y T.4. HEPYXOMOCTI.
B cr. 1 mpoekty 3akony VYkpainu «Ilpo o0ir kpuntoBaiioTd B YKpaiHi»
3a3HAYAETHCS, 1110 KPUIITOBAIIOTA — 1€ MporpaMHui Koj (Habip cMMBOIIB, UG Ta
OykB), 10 € O0’€KTOM IpaBa BJIACHOCTI, SIKMM MOK€ BHCTYINaTH 3acoO00M MiHH,
BIJIOMOCTI MpO SIKUA BHOCATBCA Ta 30€piraroTbCad y CHCTEM1 OJOKYEHHB SIKOCTI
OOJIIKOBUX OJMHHULb MOTOYHOI CHUCTEMH OJIOKYEWH y BHUIJISAl JaHUX (IPOTPaMHOIO
KOJIY).

3 bOTO BU3HAUEHHS BOAYAETHCS, M0 KPUITOBATIOTY MOKHA PO3IIHIOBATH SIK
MPOTPaMHMI KOJ, 110 € 00’ €KTOM IpaBa BJIACHOCTI, @ HE 00’€KTOM IIpaBa BJIACHOCTI
Ha maiHo. lle miaTBepIKYETHCS 1 1HIIO0 HOPMOIO IIBOTO MPOEKTY, € B 4. 1 CT. 6
BKa3ye€ThCsl Ha Te€, M0 CYO €KT KPUNTOBAIIOTHUX OIEpaliid Mae IMpaBO BUIHHO
PO3MOPSIIKATUCH KPUTITOBAIIOTOIO, 30KpeMa 3/1MCHIOBaTH omepallii 3 MiHA (0OOMiHY)
KPUIITOBATIOTH Oy/Ib-IKUX BHUJIB Ha I1HIIY KPHUIITOBAIIOTY, OOMIHIOBATH ii Ha
€JICKTPOHI TPOIIli, BAIIOTHI IHHOCTI, IIHHI TANepH, MOCIyTH, TOBapHu ToIo. To6To B
JTAHOMY BUIIQJKy KPHUITOBAIIOTA MPHUPIBHIOETHCA JO TPOIIEH, X0oua Takol HeE € 1
MO>K€ 3aCTOCOBYBATHUCS TUIBKU B omepailisix MiHu (0OMiHy). Xo4da B 4. 2 1€l cTarTi
IPOEKTY 3a3HAYAETHCS, 110 10 KPUITOBAIIOTH 3aCTOCOBYIOTHCS 3arajibHI HOPMH SIKI
PO3MOBCIO/IKYIOTHCSI Ha TIPAaBO MPUBATHOI BJIACHOCTI. B JaHOMy BUIAIKy MOXKHA
TOBOPUTH, IO KPUMNTOBAIIOTA € 00’ €KTOM TIpaBa MPUBATHOT BIACHOCTI, B TOU K€ Yac
HE 3a3HAYa€ThCS, IO KPUMTOBAIIOTa € 00’€KTOM MpaBa BJIACHOCTI caMe Ha pid
(maitHo).

Bkazane miaATBEpIKY€e€ThCSI TUM, IO BIANOBIAHO 10 cT. 316 «IloHATTa mpaBo
BiacHOCT» L{MBIIBHOrO KOJIEKCY YKpaiHM MpaBOM BJIACHOCTI € IPaBO 0COOU Ha pid
(MaiiHO), sSIKe BOHA 3/IIMCHIOE BIAIOBIHO JIO 3aKOHY 3a CBOEIO BOJICIO, HE3AJICKHO BiJ
Boil iHmuUX oci6. Ile miaTBepmKyeThCS 1 y BHUCHOBKY [ 0JIOBHOTO HayKOBO-
excrieptHoro ympaniiaHsa Bijg 05.02.2018, ne 3a3HavaeThCs, MO0 TEPMIHOJOTIUHUN
amapar MpOEKTY BHMAarae CBOTO JIOOMpAIOBaHHA. 30KpeMa, y TMyHKTI | gactuHu 1
cTaTTi 1 TPOEKTY «KPUNTOBAIIOTA» BU3HAYAETHCS SK «IPOrpaMHHUA Kon (HabOip
CUMBOJIIB, 1P Ta OYKB), 0 € 00’€KTOM MpaBa BIACHOCTI, KU MOXKE BUCTYIIATH
3ac000M MiHH, BIIOMOCTI TPO SKUH BHOCITHCS Ta 30€piraroThCA y CHUCTEMI
OJIOKYEHHB SKOCTI OOJIIKOBUX OJIMHUIIL MOTOYHOI CUCTEMHU OJIOKYEHH Yy BHIJIAI
JaHux (MporpamMHOro Kojay)». IIpoTe BHU3HAUECHHS MEBHOI pedi 00’€KTOM BIACHOCTI
Ta/abo MpeIMETOM IEBHOTO JIOTOBOPY HE MOXE PO3TJISATUCS K MOro ocobOyinBa
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puca, skKa BIIPI3HSAE€ caMe IO pid BiJ YCIX IHIIMUX, IO Mae€ BigoOpa)kaTucs y
BU3HAYCHHI ITi€T peyl.

1O. A. JlopoxiHa Bka3ye Ha Te, 110, XO4Ya KPUNTOBATIOTH € OJHUM 13 BHUJIB
BIpTyaJdbHUX (DIHAHCOBHX IHCTPYMEHTIB, iM TNpUTaMaHHI BCi O3HaKH MpeaMera
37I0YMHIB MPOTH BIACHOCTI, a came: (i3UyH1 03HAKU XapaKTEPU3YIOTHCS MOKIMBICTIO
BHUMIPIOBATH iX y MEBHUX OJUHUIIAX, HUIMHU MOXHA TOPTyBaTH Ha €IEKTPOHHIN O1pxi,
TOOTO € 3MOTra Takuil MPeAMET BUIYYHTH; OO0 COLaIbHO-€KOHOMIYHOI CKJIa/10BO1,
TO KPUIITOBATIOTH MAalOTh MEBHY MIHOBY 1 CIOXHMBYY BapTiCTh, @ 3 TOYKH 30pY
IOPUIMYHOI 03HAKH — KPUIITOBAIIOTH € UYXKUM JIJI1 BHHHOTO MaifHOM.

VY Toli &e yac B KpaiHaxX CBITY KPUITOBAJIIOTA PO3LIHIOETHCA K BIPTyaJbHUN
ToBap, HeMarepianbHuil akTuB. LIlo cTOCYETHCS AYMOK BUEHHX, TO BOHHM TaKOX
PO3PI3HIOIOTHCA, OJIHI BKa3ylOTh Ha KPUIITOBAIIOTY SIK CaM€ Ha BipTyaJlbHY BaJIIOTY,
1HII Hi.

3 aHasi3y BKa3aHOTO BOAYA€EThCS, 1110 HA ChOTOHI B3a€EMOIIOB’ s13aH1 MK COOO0I0
UBLILHO-TIPABOBHI Ta KPUMIHAIBHO-TIPABOBUI CTAaTyC KPUIITOBATIOT HE BU3HAUCHO,
IO € MEBHOI MPOOJIEeMOI0 ISl KBai(iKalli KpUMIHAIBHUX MPAaBONOPYLIEHB Y chepl
BJIACHOCTI, Y T.4. HEPYXOMOCTI B YacCTHHI BU3HAYEHHS MPEAMETY KPUMIHAIBHOIO
MIPABOIOPYIIICHHS.

Buxoaom 3 11b0oro icHy€e HEOOXI1JIHICTh y JONOBHEHHI IMaBu 13 «Peul. MaitHo»
OKpeMoIo cTarTero. « KpunToBaaroTH» Ta BUKIACTH B HACTYIIHIN PeIaKIIii:

1. KpunroBamotru € oco0nuBUM 00’€KTOM IpaBa BiacHocTi. Ha Hux
HOILLIMPIOETHCS IPABOBUI PEXKUM pedi.

2. [IpaBuna onepariii 3 KpUNTOBAIIOTAMU BCTAHOBIIIOIOTHCS 3aKOHOM.

HacTynmHuM BaKIMBHM NHMTAaHHSM € BIJHECEHHsI €JIEKTPUYHOI YM TEIIOBOI
€Heprii J0 mnpeaMeTa KpUMIHAIBHUX MPABOMOPYIIEHb MPOTH BiacHOCTL. Cif
3a3HAYMUTH, 1[0 Y KPUMIHAIBHO-TIPABOBIN JIITEpaTypl HEMA€E €IHOCTI Y MIIXO1 MMI0A0
BU3HAHHA  MPEIMETOM  KPUMIHAJIbHUX  IPaBONOPYUIEHb MPOTH  BJIACHOCTI
«ETIEKTPUYHOI Ta TETIOBOI €Heprii». Psij BUeHNX BKa3yrOTh, IO €JIEKTPUYHA, T'a30Ba,
TEIJIOBA Ta IHILI BUIM €HEPrii HE € IPEeIMETOM BUKPAJCHHS y 3B A3KY 3 BIJICYTHICTIO
(GI13MYHOI O3HAKM TpPeIMETa KPUMIHAJIBHOTO TMPABOMOPYILIEHHS, Ta MPOMNOHYIOThH
BUKIIIOUUTH CT. 188-1 3 KK Vkpainu.

[Ipote € i mpoTUIIEKHA TOYKA 30pY, 3TITHO 3 SKOKO EJIEKTPOEHEpris, ra3 Ta
TEIJIOBA €HEPrisi MOXKYTh XapaKTepU3yBaTUCA came 3 (PpI3MYHOro OOKy — MO-TIEpIlE,
BOHU € MarepiajJbHUMH, ICHYIOTh Yy BIAMOBIIHUX 30BHINIHIX (popMax, BU3HAIOTHCS
PYXOMUM MaWHOM; TO-Ipyre, BOHU (I3UYHO BiTUYBAIOTHCSA JIIOJWHOIO. [HII BUYeHi
3aiiMalOTh KOMIPOMICHY TMO3MII0 Ta BKa3ylOThb Ha T, IO EHEPrii0 JIOIJIBHO
BITHOCUTH [0 HEYPEUeBJIECHOTO0 MaiHa Ta pOo3MNIAJaTH SK MPEAMET 3amoJlisHHS
MaiHOBOI HIKOJIM HUITXOM 00MaHy a0 3JI0BXKUBaHHS J0BIPOIO.

HaiiGinpm oOrpyHTOBAaHOO, 3 HAIIOT TOYKHU 30PY, € MO3UIlS TUX BUCHHUX, SKI
3a3HayaloTh, IO €JIEKTPUYHA Ta TEIUIOBA €HEPris € TOBAPHOIO MPOIYKIIEI0, 110 B
CBOIO YEPry XapakTepusye ii K maTepiajbHy ILIHHICTh; 1M MpUTaMaHHI BC1 O3HAKU
peaMeTa KpUMIHAJIBHUX MPaBOMOPYIIEHb MPOTH BiacHOCTi. Tak, (i3udHi O3HAKH
XapaKTePU3YIOThCS MOMKIIMBICTIO CIPUMMATH TaKWid TMPEAMET OpraHaMu dyTTs,
BUMIPIOBaTH CHEIliaJbHUMHM TEXHIYHUMH 3ac00aMH, TOOTO TakWil MpeaMeT MOKHa
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BUJIYYUTH, IPUBIACHUTH, CIIOKUTH ToIO. Ilog0 comianbHO-eKOHOMIUHOT CKIIa0BOT,
TO eHepris (eJeKTpUYHA Ta TEIJIOBAa) Ma€ MEBHY MIHOBY 1 CIOKHMBYY BapTiCTh, a 3
TOUYKH 30pY IOPUANYHOI O3HAKH — €HEPTisl € YYXKUM JJI1 BHHHOTO MaifHOM.

BucHoBok 10 1 nuTaHHs.

[IpobnemaTuka mnpeamera KpI/IMlHaJ'H)HI/IX MPaBONPYIICHb MPOTH BJIACHOCTI
MPOJIOBXKYE 36ep1raTH CBOIO aKTyaJIBbHICTh 1 OCOOJHMBO TIiJ KyTOM BH3HAYCHHS
MEPCTIIEKTUB 3aMiHH PO3pPOOJICHOT IIe B PAASHCHKUN TEpioa KOHIEMHINi 3JI0YMHIB
MPOTHU BJIACHOCTI KOHIIEMI[I€I0 MAWHOBUX KPUMIHAJIBLHUX MPABONOPYIIEHb.

2. JIuckyciiiHi NHMTAaHHA MO0 3aCTOCYBAaHHSI KPHUMIHAJIBHOIO
3aKOHOJAABCTBAa, sIKe Mepeadayae BiANOBIJAJBHICTD 32  KPHUMiHAJbHI
MPaBONOPYLICHHS MPOTH 0e3MeKN PyXy Ta eKCIUIyaTalil TPAHCIOPTY

B crartax XI posainy OcobOnuBoi wactuHu KK VYkpainm «KpuminanbHi
MIPaBOTIOPYIICHHS TTPOTH OE3MEKH PpyXy Ta EKCILTyaTarlii TpaHCIOPTY» 3aKOHOaBeIlb
HEOJHO3HAYHO TOBOPUTh TIPO TPAHCIOPT SK TPEAMET I[HX KPUMiHAJIBHUX
MIPaBOTIOPYIICHb.

Tak, B c¢1.276 KK VYkpainu HaeTbcs npo TpaHCHOPT (3ajdi3HUYHUN, BOIAHHIM,
MOBITPSIHUM), a TAKOK TPAHCIIOPTHI 3aCO0M, KOJIii, 3aCO0M CUTHAIII3AIlT Ta 3B'S3KY.

B c1.277 KK VYKpainu — npo OUIsiXu CHOJIYYEHHS, CIIOPYAN Ha HUX, PyXOMUI
CKJIaJl a00 CyJIHa, 3acO0U 3B'SI3KY UM CUTHAJII3aIl].

B c1.278 KK VYkpainm — mnpo 3ami3HUYHUN PyXOMHUH CKIaJl, MOBITPSHE,
MOPCHKE UM PIYKOBE CYIHO.

B ¢1.279 KK Vkpainu — npo TpaHCHOpPTHI KOMYHIKaIlii, BOK3aJli, aepOJAPOMH,
MOPTHU, CTAHIII1, 1HIII TPAHCTIOPTHI MIAMPUEMCTBA, YCTAHOBHU ab0 opraHizaiiii.

B c1.283 KK VYkpainu — npo noisz.

B c1.284, 285 KK Ykpainu — npo CyJiHO.

B c1.286, 287, 289, 290 KK Vkpainu — npo TpaHcnoptHi 3acobu (B cT.290
BKa3aHO KOHKPETHO Ha 1IeHTH(IKALIIHUI HOMEp, HOMEp JBUIYHa, Iaci abo Ky30Ba
TPAHCIIOPTHOTO 3aco0y).

B cr.292 KK Vkpainm — 1npo MaricTpajiibHi HaTO-, Ta3o- Ta
Ha(QTOMPOYKTONPOBO/IM, BIIBOJIM BiJl HUX, @ TAKOK TEXHOJIOTIYHO IOB'sI3aH1 3 HUMH
00'e€KTH, CTIOPY/IH, 3aCO0M aBTOMATHKH, 3B'A3KY, CHTHAJI13aIli1.

TpancnopT (MOBITPsHI CyAHA) 5K, TPEIMET KPUMIHAIIBHOTO MPAaBOIOPYIIICHHS,
MOKe OyTH 1 MpW MOPYIIEHHI TpaBwiI NMOBITpsSHUX MOabOTIB (cT.281 KK VYkpainm),
MOPYIICHH] MPaBWJI BUKOPUCTAHHS MOBITPsHOTO TIpocTopy (cT.282 KK Ykpainnm).

[Ipu mopyreHH1 mpaBui, HOPM 1 CTaHAAPTIB, MO CTOCYIOTHCS yOe3MeUeHHs
nopoxkaboro pyxy (ct.288 KK Vkpainu) mnpeameroM IbOTO KPUMIHAIBHOTO
MPABOIOPYILICHHS! MOXYTh BUCTYIATH aBTOMOOUIBbHI JIOPOTH, BYJIUII, 3aJI3HUYHI
nepei3au, 1HII TOPOKHI CIIOPYIH.
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Y pa3l nopylieHHs NOpaBWiI, HOPM 1 CTaHAApTIB BUTOTOBJIEHHS,
nepeoOIalHaHHs, PEMOHTY TPAHCIOPTHUX 3ac00iB, OCTaHHI MOXXYTh BHCTYIIATH
IpEeIMETOM LbOTO KpuMiHabHOTO npaBonopymieHHY (cT.291 KK Ykpainn).

B cr. 280 KK Vkpainu (mpumyiryBaHHs TMpaiiBHHKa TPaHCHOPTY MO
HEBUKOHAHHS CBOiX CIYXOOBHUX OOOB'SI3KIB) MpPO TPAHCHOPT, SK TPEIMET
KPUMIHAIBHOTO MPAaBOMOPYIIEHHY, HE HAEThCS.

Sk 0auuMoO, MOHATTA «TPAHCIOPT», SK MpEeAMET 3JI04uHY, B crarTsax KK
Ykpainu nogaHo mo-pisHomy. Hampuknazn, B c1.286, 287, 289, 290 KK BkazaHo Ha
TpaHCIOPTHI 3aco0u. Ilpuyomy, 3MICT HUX TPAHCIOPTHUX 3ac00iB (HaKTUUHO
poskputuit B mpumiTii 10 c1.286 KK Ykpainu. Lle — Bci Bugu aBTOMOO1I1B, TPAaKTOpH
Ta 1HIIN CaMOXIiJHI MaIllMHHU, TpaMBai 1 TPOJEHOyCcH, a TaKOX MOTOIIMKIM Ta 1HIII
MEXaHIYH1 TPaHCMOPTHI 3aco0u. €auHe, 1Mo NoTpedye 3’sCyBaHHA — 1€ TOHSTTS
«IHIIII MEXaHIYH1 TPAHCIIOPTHI 32CO0M».

[Ipore usa mpobnema Bupinryetbes B [IpaBunax mopoxkHboro pyxy. B m.1.10
nux [IpaBun MexaHiuHUN TPAHCIIOPTHUM 3aci0 PO3yMIEThCS K TPAHCIOPTHHI 3acio,
IO MPHUBOJIUTHCA B PyX 3 JOMOMOTOr0 ABUTYHa. Lleil TepMiH MOMMPIOETHCS Ha
TPaKTOPH, CAaMOXIJHI MAIIMHU 1 MEXaH13MHU (KpIM TPAHCIOPTHUX 3ac00iB, poOOUHMii
o0'eM paBuryHa skux He mnepeBuirye S50 kyO. cM), a Takox TpoJenOycu Ta
TPaHCHOPTHI 3aCO0U 3 €JIEKTPOJIBUTYHOM IMOTYKHICTIO TOHax 3 KBT.

B Humzmi iHmmx 3raganux crared KK Ykpainum Ha Tpancmopt, sK OpeaMeT
KPUMIHAJILHOTO MPABOIMOPYIIEHHS, CKa3aHO B 3arajibHOMY 3HaueHH1. /[y 3’ sicyBaHHS
K 3MICTY KOHKPETHOI KPUMIHAJIHHO-TIPABOBOi 3a00pPOHH TOTPIOHO, MO0 MOHSTTS
«TpaHCIIOPT» OYJIO0 JETaTi30BaHO.

VY 3akoni Ykpainu «[Ipo TpancmopT» mepii 3a Bce MiIKPECTIOETHCS, 0 €IUHY
TPAHCIIOPTHY CUCTEMY YKpaiHU CTAHOBIISATH: TPAHCIOPT 3arajibHOTO KOPUCTYBAHHS
(3a13HUYHUN, MOPCHKUN, PIYKOBUN, aBTOMOOUTHHUHN 1 aBiallifHUM, a TAKOK MIChKUI
CJIEKTPOTPAHCIIOPT, Y TOMY YHCII METPOIOJITEH); MPOMUCIOBUN 3ali3HUYHUN
TPaHCHOPT; BIIOMYMI TPAaHCIOPT; TPyOONPOBIAHUI TPAHCIOPT; HIISAXU CHOJTYYECHHS
3araJibHOTO KOPUCTYBaHHS.

3ai3HUYHUN ~ TPAHCHOPT 1€ — BUPOOHUUYO-TEXHOJOTTUHUN  KOMILICKC
oprasizaniii 1 TANPUEMCTB 3aJII3HUYHOTO TPAHCHOPTY 3arajbHOTO KOPUCTYBaHHS,
NpU3HAYEHUN i1 3a0e3MeyeHHs] MOTped CYCHIBbHOrO BUPOOHUITBA 1 HACENEHHS
KpaiHd B TIEPEBE3CHHIX Y BHYTPIIITHBOMY 1 MIXKHAPOTHOMY CITOJTYyYEHHSX Ta HaJaHHS
IHITUX TPAHCIOPTHUX TMOCIYT yCIM CIOXHBayaM 0e3 00MeKeHb 3a 03HaKaMu (popMu
BJIACHOCTI Ta BHIIB JISUTLHOCTI To10. J[0 CKIamy 3a/li3HUYHOTO TPAHCTIOPTY BXOJISATH
MIPUEMCTBA 3aTI3HUYHOTO TPAHCIIOPTY, IO 3A1MCHIOIOTH MEPEBE3EHHS MaCaXHPIB,
BaHTaXIB, Oaraxy, MOIITH, PYXOMHM CKJIaJ 3aJII3HUYHOTO TPAHCIIOPTY, 3aTI3HUYHI
NUISXA CIOJMYyYeHHS, a TaKoX TMPOMHCIOBI, OydiBenbHI, TOPrOBEIbHI Ta
MOCTAaYaIbHUIIBKI TIANPUEMCTBA, HaBUYaJIbHI 3aKjaaM, TEXHIYHI IIKOJIHM, JIHTSIYI
JOMIKUTHHI 3aKJIad, 3aKiIaJl OXOPOHH 370pOB's, (PI3UYHOT KYyJBTYpHU Ta CHOPTY,
KYJBTYPH, HayKOBO-AOCIIIHI, POEKTHO-KOHCTPYKTOPCHKI oprasizaiii,
HIAIPUEMCTBA MPOMHUCIOBOTO 3aJI3HUYHOTO TPAHCIOPTY Ta IHII MIANPUEMCTBA,
YCTAHOBM Ta OpTraHizailii He3aJIe)KHO BiJl (OPM BIACHOCTI, 10 3a0e3MedYyr0Th HOTo
JUSTIBHICTD 1 PO3BUTOK.
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[IpomucnoBuii 3ami3HUYHUN TPAHCIOPT — 1€ TPAHCIOPTHO-TEXHOJIOTTUYHUHN
KOMITJIEKC, SKHM 3a0e3ledye CHCTEeMHE TMIepEMIIEHHsT BaHTaXIB Yy TIpoleci
BUPOOHUIITBA (MDK BHUPOOHMIITBAMH, BUPOOHHMYMMHU IUKJIAMH, OKPEMHMHU
omeparisMi  a00 MANPUEMCTBAMH B IIUJIOMY) Ta B3a€EMOJII0 13 3aJTI3HUYHUM
TPAHCTIOPTOM 3arajibHOTO KOPUCTYBAHHS 1 HE HAJICKHUThH JI0 HHOTO.

Bomuuii TpaHCOpT — 1E CKJIaJioBa TPAHCIOPTHOI Tamy3i, o 3abe3mnedye
noTpedu HacelIeHHS Ta CYCNUIBHOTO BHPOOHHUIITBA B MEPEBE3CHHAX 3a JTOTIOMOTOIO
MOPCBHKHX Ta PIYKOBUX TPAHCIIOPTHUX 3aCO01B.

Jlo ckJagy MOPCHKOTO TPAHCIOPTY BXOIATh MIANPUEMCTBA MOPCHKOTO
TPaHCHOPTY, IO 3A1MCHIOIOTH MEPEBE3CHHS MacakHpiB, BAHTAXKIB, Oaraxy, MOUITH,
MOPTU 1 MPUCTaHI, CyJHAa, CYJJHOPEMOHTHI 3aBOJIM, MOPCHKI IUISAXU CIOJYyYEHHs, a
TaKoXX  IMIANPHEMCTBA  3B'A3KYy, IIPOMHUCIIOBI, TOPTrOBEJIbHI, OyiBeNbHI 1
MOCTAYaJbHUIIbKI MIANPUEMCTBA, HaBYAIbHI 3aKJIagH, 3aKiIaJd OXOPOHU 3/I0OPOB'A,
G13UYHOT KYJIBTYpH, HAYKOBO-JOCIIHI, MPOCKTHO-KOHCTPYKTOPCHKI OpraHizailli Ta
1HII MINPUEMCTBA, YCTAHOBU Ta OpraHi3allii He3aJeXHO BIJ (OpM BIACHOCTI, IO
3a0€e31e4y0Th poOOTY MOPCHKOIO TPAHCIIOPTY.

Jlo ckiagy pIYKOBOrO TPAHCHOPTY BXOAATh MIANPUEMCTBA PIYKOBOIO
TPAHCIOPTY, 10 31MCHIOIOTh MEPEBE3CHHS MAaCAKUPIB, BAHTAX1B, 0araxy, IMOIITH,
NOpTH 1 MPUCTaHl, CyAHA, CYIHOOYIIBHO-CYAHOPEMOHTHI 3aBOAHM, PEMOHTHO-
eKCIUTyaTaliiiHi  0a3u, NIANPUEMCTBA IUIIXOBOIO TOCHOJAPCTBA, a TaKOX
MIIPUEMCTBA 3B'SI3KY, MMPOMUCIIOBI, TOPrOBEIbHI, OY/IBENIbHI Ta MOCTAYaJIbHUIIBKI
MIPUEMCTBA, HABYAJIbHI 3aKJIa[iv, 3aKJIald OXOPOHU 370POB's, (GI3UUHOI KYJIbTypU
Ta CIOPTY, KYyJIbTypH, NPOEKTHO-KOHCTPYKTOPCHKI — OpraHizamii Ta 1HIN
MIIPUEMCTBA, YCTAHOBU 1 OpraHizaiii He3aJdeXHo BiT ¢GOpM BIACHOCTI, IO
3a0e3MneuyoTh poO0Ty PIYKOBOTO TPAHCTIOPTY.

ABTOMOOUTHHHIM TpaHCIOPT Il — Taly3b TPAHCIOPTY, fKa 3abe3mnedye
3aJIOBOJICHHSI MOTpPeO HAceNeHHs Ta CYCHUIBHOTO BHPOOHHIITBA Yy TMEPEBE3CHHSIX
NacaXupiB  Ta  BaHTaXIB  aBTOMOOUIBHMMHM  TPAHCHOPTHUMHU  3aC00aMH.
ABTOMOOUIHHUHN TPAaHCHIOPTHUH 3aci0 11€ — KOJICHUN TpaHCIOPTHUM 3acid (aBToOyC,
BAaHTAKHUWA  Ta  JIETKOBUM  aBTOMOOLIb,  MPHUYIN,  HAMIBOPUYIN),  SKUAN
BUKOPUCTOBYETHCSI JJIA TEPEBE3CHHSI MAacCaXupiB, BaHTaXiB a00 BUKOHAHHS
creniagbHuX pooounx (PyHKIIIH.

i TpancmopTHi 3aco0M 3a CBOIM MPU3HAYECHHSIM MOAUISIIOTECA Ha:
TPaHCIOPTHI 3aCO0M 3araJibHOro MPU3HAYEHHS — TaKl — TPAHCIOPTHI 3acO0H, 110 HE
oOnajHaH1 CHeriaJbHUM yCTaTKyBaHHSAM 1 TIPU3HAYEH] ISl TIEPEBE3CHHS MaCAKUPIB
ab0 BaHTaxiB (aBTOOYyC, JIETKOBUM aBTOMOOLIb, BAaHTAXXHHM aBTOMOOLIb, MPHYIIL,
HaMIBOPUYINT 3 OOPTOBOIO IUIATGOPMOIO BIIKPUTOTO ab0 3aKPUTOTO THILY;
TPAHCIIOPTHI 3aCO0M CIIEIIali30BaHOT0 MPU3HAYEHHS — 1€ TaKi TPAHCIOPTHI 3aco0H,
0 TPHU3HAYEHI JUIsI TEPEeBE3EHHs IEBHUX KaTeropiil MacakKUpiB YW BaHTaXKIB
(aBTOOYC mis TIepeBE3CHHS JITeH, 1HBAIIAIB, NaCaXHUpPIB MEBHUX Mpodecii,
CaMOCKHJI, IMCTEpPHA, CIAENbHHUN TATa4, (QyproH, MIBHUAKA MeAWYHA JIOTIOMOTa,
aBTOMOO1Tb 1HKacallli, pUTyaJbHUI aBTOMOOUIb TOIIO) Ta MAalOTh CIEliaJIbHE
oOnagHaHHs (Takci, OpOHbOBaHWH, OOJAHAHUN CHEIIAIbBHUMHU CBITJIOBUMH 1
3BYKOBUMHU CUTHAJILHUMHU TPUCTPOSMHU TOINO; TPAHCHOPTHI 3aco0M CHEIiaTbHOTO
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NpPU3HAYEHHS — 1€ TaKl TPaHCHOPTHI 3aco0u, IO MNpPU3HAYEHI JJii BUKOHAHHS
cnemiabHuX pobounx (GyHKIINA (A7 aBapiiiHOTO PEMOHTY, aBTOKpaH, MOXKEKHHUH,
aBTOOETOHOMIIIIANIKA, BHINKA pPO3BiAyBaJdbHa 4YM OypoBa Ha aBTOMOOLM, HJIs
TPAHCTIOPTYBaHHS CMITTS Ta IHIIMX BIIXO[IB, TEXHIYHA JOMOMOTa, aBTOMOOLJb
npuOupanbHuil, aBTOMOOLIb-MaCTEPHS, PaliooriuHa MacTepHs, aBTOMOOLIb IS
NEePEeCyBHUX TEJIECBI31MHUX 1 3ByKOBUX CTaHIIIH TOIIIO).

Jlo ckmagy — aBTOMOOITBHOTO — TPAHCHOPTY  BXOJATH HiI[HpI/IGMCTBa
aBTOMOOUIBHOTO TPAHCHOPTY, IO 3[IHCHIOIOTH MEPEBE3EHHS MAacaKUpPiB, BAHTAXKIB,
Oaraxy, MOIITH, ABTOPEMOHTHI 1 HIMHOPEMOHTHI MiANPUEMCTBA, PYXOMHUU CKJaj
aBTOMOOLIILHOTO TPAHCIIOPTY, TPAHCHOPTHO-EKCIEIUIIAHI MIANPUEMCTBA, a TAKOX
aBTOBOK3aJIM 1 aBTOCTAHIIIi, HABYAIbHI 3aKJIa 1, PEeMOHTHO-OY/IIBEJIbHI OpraHi3alii Ta
COIIaJTbHONOOYTOB1  3aKJIaJM, 1HII TMIiAIPUEMCTBA, YCTAaHOBM Ta OpraHizalii
HEe3aJIeXKHO BiA (GopMm BiacHOCTI, IO 3a0e3MeuyloTh pPoOOTYy aBTOMOOUIBHOTO
TPAHCIIOPTY.

ABIlalliifHUN TpaHCHOPT — 1€ CKJIaJ0Ba TPAHCIOPTHOI Tally3i, 110 3a0e3neuye
noTpedu HaCelIeHHS Ta CYCNUIFHOTO BHPOOHHWIITBA B MEPEBE3CHHAX 3a JIOTIOMOTOIO
NOBITPSHUX TPAHCHOPTHUX 3ac001B. [[o ckiagy aBlaliifHOrO TPaHCHOPTY BXOIATH
HIJIPUEMCTBA MOBITPSHOTO TPAHCIOPTY, IO 3A1MCHIOIOTH MEPEBE3EHHS MacakHpIB,
BAaHTaX1B, Oaraxy, IMOWTH, aepoPOTO3MOMKH, CUIbCHKOIOCHOAApPChKI poOOTH, a
TaKOXX aeponopTH, AaepoJPOMH, AaepoKIyOu, TpPAHCHOPTHI 3aco0M, CHUCTEMU
YOPaBIIHHS TMOBITPSHUM PYXOM, HaBYajbHI 3aKJajd, PEMOHTHI 3aBOJIM IHUBLIHHOI
aBialii Ta 1HII MIiANPUEMCTBA, YCTAHOBM Ta OpraHizaiii He3aJeXHO Bia (GopMm
BJIACHOCTI, 110 3a0€3MeUyI0Th POOOTY aBIaI[ifHOTO TPAHCIIOPTY.

Micbkuil €IeKTpPOTpPaHCIOPT — L€ CKJIaJ0Ba TPAaHCHOPTHOI ramysi, w10
3a0e3nedye MOTpeOu HaceJeHHS Ta CYCHUIBHOTO BUPOOHUIITBA B MEPEBE3CHHAX 32
JIOTIOMOTOI0 ~ 3aCO0IB  MICBKOTO  €JIeKTpoTpaHcnopTy. Jlo ckimagy MiChKOro
€JIEKTPOTPAHCIIOPTY BXOATh MIJIPUEMCTBA MICBKOTO €JIEKTPOTPAHCIOPTY, IO
3MIMCHIOIOTh TEPEBE3CHHS MacaXupiB, BaHTaXIB, Oaraxy, MOIITH, PyXOMHUHN CKJIaJ,
TpaMBaiiHI 1 TpoaerOyCHl JiHIi, PEMOHTHO-EKCIUTyaTalliiHI Jerno, CIyKO00Bi
npuMinieHHs, (QyHIKyJdepHu, KaHaTHI JOpPOTH, €CKaJaTOpH, 3aBOAM MO PEMOHTY
PYXOMOTO CKJIaAy 1 BHUTOTOBJICHHIO 3allaCHUX YAaCTHH, CIOPYAH EHEPreTUIHOTO
rocrnogapcTBa Ta 3B'S3Ky, MNPOMHUCIIOBI, PEMOHTHO-OyHdiBEIbHI, TOPrOBEIbHI Ta
MOCTaYaJbHULBKI OpraHi3alli, HaBuajabHl 3aKJIaJd, HAYKOBO-AOCIIAHI Ta MPOEKTHO-
KOHCTPYKTOPCHKI YCTaHOBH, 3aKJaJd OXOPOHHU 3/I0POB'S, BIAMOYUHKY, (HiI3UUHOI
KYJBTYpPHU 1 CHOPTY Ta 1HIII KYJbTYpHO-IIOOYTOBI 3aKjIa] 1 MANPHUEMCTBA, YCTAHOBH
Ta oprasizailii He3aJIeKHO Bia (OpM BIACHOCTI, 110 3a0€3MEUYIOTh pOOOTY MICHKOTO
eJIEKTPOTPAHCIIOPTY.

['oBOpsiuM TpPO METPONOJITEH, CIIJ 3ayBaXUTW HACTYMHE. 3aKOH YKpaiHu
«I[Ipo TpaHcmopT», BU3HA4YalOYM 3MICT TPAHCIOPTY 3arajbHOr0 KOPUCTYBAHHA,
BIJIHOCHTh JIO HBOTO: 3aTI3HHYHHH, MOPCHKHUM, PIYKOBHH, aBTOMOOIIBRHHUM 1
aBlallifHUM TPAHCIOPT, a TaKOX MICBKUNA EJIeKTPOTPAHCIIOPT, Y TOMY YHCII
MeTponoiiTeH. 3akoH Ykpainu «IIpo MICbKUI €1eKTPUYHUI TPAHCIOPT», MOHATTIM
«MICBKMI €JICKTPUYHUNA TPAHCIOPT» OXOIUIIOE: TpamMmBai, TpoJeidycu, Moi3au
MeTponoiTeny (ct.1).
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[Ipu npomy 3a3HaueHo, mo I[lpaBuna excriyartalii TpamBas Ta TposenOyca
3aTBEP/KYIOTHCS LEHTPAJbHUM OpPraHOM BHKOHABYOI BIAJAM 3 MUTaHb KHUTJIOBO-
KOMYHAJIbHOTO TocmojapcTBa. [IpaBuia TeXHIYHOI eKCIUTyaTallii METPOMOJITEHY —
[EHTPaJIbHUM OpPraHOM BHKOHABUOi BJaau y Tamy3i TpaHcnoprty (4.2 ct.17). Takwmii
miaxia € 00’ €eKTUBHUM. METpOmnoiTeH MpU3HAYCHUN 7Sl TIEPEBE3CHb MacakupiB y
MmicTax, K 1 TpamBai Ta TponeiOycu. ToMmy #Horo i1 BIZHOCATH JO MICBKOTO
CJIEKTPUYHOTO TPAHCIOPTY. AJie 3a TEXHIYHUMHU XapaKTEPUCTHKAMHU METPOIIONITEH
HQI©KUTh [0 3aTi3HWYHOTO TPAHCIOPTYy. LoOro TexHidHa peraaMeHTaris
3MIIHCHIOETHCS IEHTPAIbBHUM OPTaHOM BUKOHABYOI BJIAJU Y Tally31 TPAHCIIOPTY.

[ Tomy mopyieHHsa npaBui Oe3neku pyxy abo eKcIulyaralii MeTpOmHoJiTeHy
MOBUHHO PO3IJIAJIATUCh SIK KpHUMIHAJIbHE MPABONOPYIICHHS, BiAMOBIAAIBHICTh 32
BUMHEHHS AKoro nependavena cr.276 KK Ykpainu.

Binomunii TpaHCHOPT — 1€ CKJIAJ0Ba TPAHCHOPTHOI Trajiy3i, 110 3ale3mneuye
noTpedu BIJIOMCTB B IEPEBE3EHHIX 3a JOMOMOTOI0 TPAHCHOPTHUX 3aco0iB. Jlo
CKJIaAy BIIOMYOIr0 TPAHCHOPTY BXOASATh TPAHCIOPTHI 3aCO0M MIANPUEMCTB, YCTAHOB
Ta OpraHizailiii.

TpyOonpoBigHUI TpaHCHOPT — 1€ CKJIaJ0Ba TPAHCIOPTHOI Traly3i, IO
3a0be3reuye MOTpeOM HACEJIEHHS Ta CYCHUJIBHOTO BHUPOOHHUIITBA B TMEPEMIIICHHI
(mocTtaBKax, BIJIBEACHHSAX) MPOAYKTIB 3aco0amMu TpPyOONPOBIAHOTO TPAHCHOPTY.
Bignosinno no 3akony VYkpainu «[Ipo TpyOOmpoBiIHMI TpPaHCHIOPT» CHUCTEMY
TpyOOIIPOBIIHOTO TPAHCIIOPTY VYkpainu CTaHOBJISITh: MaricTpaibHUN
TpyOONPOBIIHUIM TPAHCTIOPT Ta MPOMHUCIIOBHUI TPYyOOIIPOBIAHUI TPAHCIIOPT.

MarictpanbHuii TpyOOIpPOBI — 1€ TEXHOJIOTTYHHN KOMITIEKC, 10 (DYHKIIIOHYE
K €MHA CUCTEeMa 1 JI0 SIKOTO BXOJUTh OKPEMHM TpyOOIpoBiJ 3 yciMa 00'eKTaMu i
CIIOpYyJlaMH, 3B'SI3aHMMH 3 HUM €JIWHHM TEXHOJIOTIYHUM MpoliecoM, abo KinbKka
TpyOOTIIPOBOIIB, SKUMHU 3AINCHIOIOTHCS TPAH3UTHI, MIKIEPXKaBHI, MIKpPEriOHAIbHI
MOCTaBKM TMPOJYKTIB TPAHCIOPTYBAaHHS CIOKMBadaMm, a0o0 1HIII TpyOOmpoBOAH,
CIPOEKTOBaHI Ta 30yJ0BaH1 3riAHO 3 JAEPXKABHUMH OYJIBEIbHUMH BUMOTaMU IO/0
MaricTpajJibHUX TPyOOIPOBOIIB.

[IpomucioBl TpyOompoBoau (MpU€EaHAHI Mepexi) — 1€ Bcl  1HOI
HEMaricTpajibHi TpyOONpPOBOAM B MeXaxX BHUPOOHHUIITB, a TakKoXX HadTO0a30BI,
BHYTPIIIHBOIIPOMUCIIOBI HAa(TO-, Ta30- 1 MPOJYKTONPOBOIM, MIChKI Ta30MpOBIJIHI,
BOJOIPOBIJHI, TEIJIONPOBIJIHI, KaHAI3alliHI Mepexi, po3MoAlIbYl TPyOOIpOBOIU
BOJIONIOCTAYaHHs, MENOpaTHBHI cucteMu Tomo. Lnsxu cnoiaydyeHs sSIK NMpeaMeTd
KPUMIHAIBHUX MPAaBONOPYIIEHb.

B koHTEKCTI TPaHCMOPTHUX KPUMIHAIBHUX MPaBOMOPYIICHb, €THMOJIOTIUHE
PO3YMIHHSI TEPMIHY «IUISIXH CIOJy4YeHb», O3HAYa€ CHEIllaIbHUN TPOCTIP, SKHUMA
BUKOPUCTOBYETHCSI JIIOJMHOIO TIPH E€KCIUTyaTar(ii TPaHCHOPTHUX 3ac00iB, IO
JI03BOJISIE 3’ €IHATU OJTHE 3 THIIIHM.

HInsixaMy crioflydeHb €: 3aji3HWYHI KOJii (€JIeMEHTH 3alli3HUYHOI KOJii
(3eMJIsiHE MOJIOTHO, BepXHs OyJoBa Ta IITY4HI CIOPYIM) 3@ MILHICTIO, CTIMKICTIO 1
CTaHOM MaloTh 3a0e3nevyyBaTy O€3NeYHUI 1 IUIaBHUM PyX MOI3/IB 13 MIBUIKOCTSAMU,
BCTAHOBJICHUMU Ha JaHIN JUISHIN), PIYKH, 03€pa, BOJOCXOBHIINA, KaHAJIM, 1HIII
BOJOWMM, a TAKOX BHYTPIIIHI MOPCBHKI BOJAM Ta TEPUTOpiaibHE MOpe (BHYTPILIHI
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BOJIHI IIISXM 3arajbHOr0 KOPUCTYBAaHHS); MOBITPSHUN TpocTip (MOBITPSHI TpacH i
MICIIeBI TOBITpsHI JiHII YKpaiHu); aBTOMOOUIbHI JOpOTH (JIHIAHUN KOMILIEKC
IHKEHEpHUX CIOPYH, MpU3HAYEHUI AJig Oe3mepepBHOrO, OE3MEYHOro Ta 3PYYHOTO
PYXY TPAHCIIOPTHHUX 3aC0O01B).

HaBenene nokasye, mo 3akoH Ykpainu «I[Ipo TpaHcmopT» HEOJHAKOBO Ja€
BHU3HAUEHHS TOTO YM IHIIOTO BUAY TPAHCHOPTY. Tak, XapakTepu3ylOud BiIOMYHI
TPAHCIIOPT, 3aKOHOJIABEllb TOBOPHUTH JIMIIIE MPO TPAHCHOPTHI 3aCO0M MiANPHEMCTB,
YCTaHOB Ta OpraHi3aiii.

B Toif wac, sik XapakTepus3ylouM, HaAMpUKIaJ, MICBKUHA EJIeKTPOTPaHCIOPT,
MOPCBHKUIN Ta PIYKOBUHN TPAHCIIOPT, TOBOPSTH 1 PO PEMOHTHO-EKCILTyaTalliifHi Jeno,
CYJTHOPEMOHTHI 3aBOJu. BimoMuuil TpaHCHOPT TaKoX MOTPeOye TEXHIYHOTO
oOcnyroByBaHHs. Take 0OCIyroByBaHHS MOXE 31HCHIOBAaTUCh, HANpPUKIAI, B
rapaxkax, peMOHTHUX MPUMILIEHHSIX TOLIO.

OpnakoBUl MiAXiJT Y BU3HAYEHHI 3MICTY TOHATTS «TPAHCIOPT» BUMArae
BKJIFOYEHHS JO TMOHATTS «BIAOMYMU TPAHCIOPT» 1 MPHUMIIIEHb, J€ KOro
oO0cnyroBytoTb. Kpim Toro, 3akon VYkpainu «lIpo TpaHcmopT» HEOAHO3HAYHO
BUpINIYE 1 MUTAaHHS IOAO NUIAXIB CHOJMy4deHHS. Tak, A0 CKJIaay 3aTi3HUYHOTO
TPAHCTIOPTY BIJHECEHO MOPCHKI NUIAXM CcHoidy4deHHsS. Jlo ckiamy MICBKOTO
€JIEKTPOTPAHCIIOPTY BIJHOCATH TpamBaiH1 1 TposieOycHi niHii. IIpore, no cknamy
pPIYKOBOTO TPAHCIOPTY, MO0 CKJIaay AaBTOMOOUIBHOTO TPAHCHIOPTY, OO CKIATy
MOBITPSHOTO TPAHCIOPTY, BIAMOBIJIHO PIYKOBI NUISIXM, aBTOMOOLIbHI IIJISXH,
MOBITPSHI NUIAXKM HE BigHECEHO (He Ha3BaHOo). | Mk TuM, 0€3 HMX NUIAXIB
GyHKLIOHYBAaHHSA  3TaJIaHUX  BHUJAIB  TPAHCHOPTY HEMOXJuBE. Taki HUISIXU
y0e3mevyroThCs BIMIOBITHO /10 TOTPEO TOTO UM 1HIIOTO BUAY TPAHCIIOPTY.

Hampuknan, moBITpsSHI CyJHAa B TMOJBOTI CYNPOBOKYIOTHCS HA3eMHUMU
ciyx0amu. besnexy ekcruryaTallii piYkOBUX CYJ€H, aBTOMOOUTIB Ha IUISIXaX, SIKUMU
BOHU TIEPECYBAIOTHCS, 3a0€3MeUyI0Th, HAPUKJIIAJ, PI3HOMaHITHI 3aCO00M CUTHaI3allii,
3B’S13Ky. 3Ba)Kaloud Ha BHUKIAJEHE, ULUISIXH CIOJYy4Y€Hb, SK MPOCTIP, SKUM
B1JI0YBA€ETHCS MEPECYBAHHS, CIIOIYYEHHS (BOJAHMI, MOPCHKUI, MOBITPSIHUM, pIYKOBUIA
1 T.1H.) HAJICXKUTh BIIHECTH JI0 CKJIAJly BCIX BHUJIIB TPAHCIIOPTY.

Takuii miAXia Y3roKYeTbCs 13 3aKOHOJABUYMMU BuMoramu. Hampukinazn, 3
BUMOror 3akoHy Ykpainu «lIpo aBTomMOOLIBHI noporu». B cT.7 1poro 3akony
3a3HAYEHO, 110 aBTOMOOWUIbHI JIOPOTH 3arajlbHOr0 KOPHUCTYBAaHHS € CKJIQJIOBOIO
€IIMHOI TPaHCHOPTHOI CHUCTEMH YKpaiHU. A caMy €IWHY TPaHCIOPTHY CHUCTEMY
VYkpainn 3akon Ykpainu «[Ipo TpancmopT» BU3HAYA€ SIK CYKYITHICTh TPAHCIIOPTY
3arajJbHOTO KOPHUCTYBAaHHS (3aJTI3HUYHUN, MOPCHKWH, PIYKOBUM, aBTOMOOUIBRHUHN 1
aBlalllifHAM, a TAKOXX MICHKOTO €JIEKTPOTPAHCIOPTY, Y TOMY YHUCI1 METPOIOJITEHY);
IPOMUCIIOBOTO 3aJ1I3HUYHOTO TPaHCIIOPTY; BIJJOMYOTO TPaHCIIOPTY;
TpyOOTIPOBITHOTO TPAHCIOPTY; MIJISAXIB CIIOJYYSHHS 3arajlbHOTO KOPUCTYBAHHS.

OyYHKITIOHYBaHHSI BCIX CKJIQJOBHX TPAHCHOPTY KPUMIHAIBHO-TIPABOBOIO
oxopoHoto Hopmamu XI poszainy Oco6nuBoi yactuau KK Ykpainu He 3abe3neueHo.
[{roro 00’€KTUBHO 1 HE BUMAraeThCs.

Hamnpuknan, ¢yHKIIOHYBaHHS HaBYalIbHUX 3aKJIaJ(iB, HAYKOBO-IOCTIIHUX Ta
MIPOEKTHO-KOHCTPYKTOPCHKUX YCTAaHOB, 3aKJIAJiB OXOPOHU 3J0POB'S, BiAMOYHHKY,
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G13UYHOT  KYJABTYpH 1 CHOPTY Ta IHIIMX KYJIbTYpPHO-IOOYTOBUX 3aKkjaiiB 1
HiANPUEMCTB, YCTAaHOB Ta OpraHizaliid MiJMPUEMCTB TPAHCHOPTY KPHUMiHAIBHO-
npaBoBOI0 0XopoHOoro B pamkax XI pozainy Oco6mmBoi wactuan KK Ykpainn ne
320€3M1e4EeHO.

Came TOMY 3aKOHOJABYO HaBEJCHI BHU3HAYEHHS TOTO YHM 1HIIOTO BHIY
TPAHCTIOPTY CJiJ BBaXaTH K JaHI B HIMPOKOMY pO3yMiHHI. be3smeka pyxy Ta
eKCIUTyaTallll TPaHCIIOPTY, B PO3YMiHHI KPUMIHAJIBHO-TIPABOBOI OXOPOHH i1 HOpMaMu
XI po3zniny OcobnuBoi yactuau KK Ykpainu, moBuHHa TpaKTyBaTUCh Y BY3bKOMY
3HaueHHI. | pPO3yMiHHS B 1LbOMY KOHTEKCTI MOHATTS «TPAHCIOPT» TOBUHHO
OXOIUTIOBATH JIMIIE TPAHCHOPTHI 3acoOM, a TaKOX TEXHOJOTIYHO TOB’si3aHl 3 iX
(GyYHKIIIOHYBaHHSIM O00’€KTH (HANpPHWKIIAJ, BOK3aJl, aepoIopT, IHIII TPAaHCIOPTHI
MINPUEMCTBA, K1 3a0€3MeuyroTh Oe3MeKy pyXy Ta eKCIUTyaTallilo TpaHCIOpTY),
CIOPY/JH, 3aCO0M aBTOMAaTUKH, CUTHANI3ALI] Ta 3B’ 3Ky 1 IIIAXU cnoidydeHb. Came ix
1 CJIiJT BU3HABATHU MpPeIMETaMi KPUMIHAJIBHUX MPABOIOPYIIEHB, BIAMOBIAAIBHICTD 32
BUMHEHHS sSKUX mepeadadyeHa Hopmamu po3aury XI OcobauBoi yactuHu KK
Ykpainu.

[IpomoBxyroun  pO3TJsiA  aKTyadbHUX TMHTaHb BU3HAYCHHS  MOHSTTS
«TPAHCIIOPTHHUI 3aciO» y CKJIaJaxX KPUMIHAJIBHUX NPABONPYIIEHb MPOTU OE3MEKH
JOPOKHBOTO pPyXy MW eKcIUTyartallii TpaHCHOpTy, HE MOXXHa OMHHYTH YBaroro
CYNEepEewIMBUN MIAX1A 10 KPUMIHAJIBHO-TIPABOBOI OI[IHKH TAaKUX TPAHCIIOPTHUX
3ac001B, SIK MOIEAM, CKYTEpH, MOTOpOJIEpH 3 00csirom asuryHa a050 KyO. cMm sk
peaIMeTa KPUMIHAIBHOTO MPABOMOPYIIEHHS, SIKHA HaOyB MOMIMPEHHS Y CIIYIN 1
CYyJIOBi# TIPAKTHIII.

Ha nouatky XXI ct. B YkpaiHi MOMUPUBCS MAJIOMOTY>KHUM MOTOTPAHCHIOPT
(Momenu, ckyTepu TOIIO) 3 00’emoMm nBuryHa o 50 KyO. c¢M, 3a y4acTiO SIKOTO
BimOynocst  3poctanHs  kimbkocTi  JATII, 1o  BuMHIOBamMCS  MEPEBaKHO
HETIOBHOJIITHIMU oco0aMu, sKi He Oyiaum 3000B’s3aHI HaBYaTHCS KEPyBaHHIO
TPAaHCIOPTHUMH 3ac00aMU 1I1€i KaTeropii i oJep>KyBaTH MPaBO HA KEPYBAHHS HUMH.
PO3KpUTTS TakuX MPUTOJ YCKIaAHIOBAIOCS BIACYTHICTIO iX 00OB’SI3KOBOI AEp:KaBHO1
peecTparii. 3a X Ta 1HWUX 00cTaBUH MocTaHoBoro Kabinety MinicTpiB Ykpainu
Bi11 26 BepecHsa 2011 p. Ne 1029 B [1/IP Oysio BHECEHO 3MIHU Ta JOTIOBHEHHSI, 3T1IHO 3
AKUMU «MEXaHIYHUN TpaHcnoptHuid 3acido» (m. 1.10 II/IP) BusHaueHo sk
TPaHCIOPTHUH 3aci0, 110 MPUBOAMUTHLCS B PyX 3a JOMOMOTIO0 ABUryHa. Llei Tepmin
MOIIUPIOETHCS HA TPAKTOPH, CAMOXIJHI MAalllMHU 1 MEXaHI3MH, a TaKOXK TPOJeidycu
Ta TPAHCIIOPTHI 3aCO0U 3 €NEKTPOABUTYHOM MOTYXHicTIO onan 3 kBrt. I1. 2.13 TT/IP
nepea0ayuB, 110 MPAaBO HAa KEPYBAHHS TPAHCTIOPTHUMU 3aco0aMu 0cobam Moxke OyTH
HAJ]aHO: MOTOTPAHCIOPTHUMU 3aco0amu (kareropii Al) - 3 16-piuHOTO BiKY, a TAKOXK
BU3HAYMB TPAHCIOPTHI 3acoOu 1€l Kareropii - Momead, MOTOpPOJIEpY Ta 1HIII
JIBOKOJIICHI TPaHCHIOPTHI 3acO00H, SIKI MarOTh JBUTYH 13 poOouuM 00’ emom 0 50 ky0.
cM a00 eNeKTPOABUTYH MOTYKHICTIO 110 4 KBT.

3a3HaueHi 3MiHM 11010 BUJIIB TPAHCIIOPTHUX 3aCO01B Ta 03HAK 1X MOTYKHOCTI y
MOHATTI «MEXaHIYHUN TPAHCIIOPTHUI 3aci0» MPU3BENU J0 MEPErialy KpUMiHAIbHO-
MPaBOBOi OINIHKU IUX JisiHb, OCKUIBKM MOIIEIU, MOTOPOJIEPH Ta 1HII JIBOKOJIICHI
TpaHCHOpPTHI 3acobu 3 pobouuM o0’emom aBuryHa no S50 ky0. cm  abo
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€JIEKTPOJBUTYHOM TOTYKHICTIO TOHa] 3 KBT cTanu 3apaxoByBaTuCS 0 MpEIMETIB
KPUMIHAIBHUX MPAaBONPPYIIEHB, epeadaueHux ct. 286, 287, 289, 290 KK Ykpainu.

OdeBuaHO, 1O 3 1BOTO MpuBOAY BepxoBHoMy Cymy Ykpainu Oyio HOIIIBHO
HAJaTH BIAMOBIIHI PpO3’SICHEHHS Yy YHMHHIM TIOCTAHOBI MO0 3aCTOCYBaHHS
KPUMIHAIBHOTO 3aKOHOJABCTBA y KBamiikamii KpUMIHAIBHUX MPAaBOMOPYIIECHb
npoTu Oe3meKu pyxy W eKcIulyaraiii TpaHCHOPTY, IMPOTE Takoi peakiii BHUIIOTO
CyZIOBOTO OpraHy He BimOynocs. BomHowac anami3 ciigdoi Ta CyI0BOI MPaKTHKA
MOKa3aB, 110 OpraHU JOCYAOBOTO PO3CIIyBaHHS 1 CyId HE 3aBXKIU BPaXOBYIOTh
3MiHM, BHECEHI BKa3aHOIO ypsiioBOIO0 moctaHoBoro no [I/IP, mo mpusBoguTh 10
MIOMUJIOK Y KBaJli(pikarii JOpOKHBO-TPAHCIIOPTHUX KPUMIHAJIBHUX MPABOTIOPYIICHB,
a BIJITaK OPYIIIEHHS 3aKOHHOCTI.

3 IbOT0 MPUBOAY MOXKHA HABECTH TUMOBUM npukia. [liocyonuti X. 11 cepnus
2012 p., xepyrouu momoporepom mapku «llanmepay, 06’emom 49,9 ky6. cm,
pyxaiouucs gyauyero, 2pyoo nopyuiue sumocu n. 12.1, 12.3 ma 13.1 I1JIP, 3 momenmy
BUHUKHEHHSl O Hb0O20 HeOe3neKku Ons pyxy He 6nopascsi 3 Kepy8aHHAM, He
sumpumaguiu b6e3neynHoi oucmaHnyii ma 6e3neynoco iHmepsary, 0ONyCmu8 Haizo Ha
gelocuneoucma, SAKUl pyxascs 6 NONYMHOMY HAnpsAMKY. Buacnioox Hai30y
NOMEPNIIULL OMPUMAB MINECHI YUIKOONCEHHS CepeOHb020 CHYNEHIO MISHCKOCHII.
Opeanom 00cy006020 poscnioysanns i cyoom 0ii X. keanigixkosano 3a cm. 291 KK
Ykpainu sax nopywienHs 4uMHUX HA MPAHCNOPMI NPABUN, WO CHPUYUHULO MANHCKI
Hacnioku. IlpoTe, BpaxoByluHu, IO MOIEI, SKUM KepyBaB X., BBa)Ka€ThCS
MEXaHIYHUM TPaHCIOPTHUM 3aC000M, J1ii OOBUHYBauY€HOTO CJIiJl OyJIO pO3IJISIIaTH SIK
MOPYIICHHS MpaBui O€3MEKH TOPOKHBOTO PyXy Ta kBamidikyBaru 3a 4. 1 c1. 286 KK
Ykpainu.

Bognouac y cmiguid 1 CyAOBiMl MOpakTUIl HAOYAW TOIMUPEHHS BUMAIKU
CYNEpPEWINBOTO MiJIX01Y 10 KPUMIHAIBHO-TIPABOBO1 OILIHKU TPAHCIIOPTHOTO 3aC00Y
SK TIpeIMETa 3JI0YMHY, 30KpeMa 3 IPUBOIY TOCITaHb Ha TaKl TPAHCIIOPTHI 3aCO0H, SIK
MONEAM, CKYTE€pH, MOTOPOJIEpH 3 00csAroM BUryHa a0 50 ky0. cm.

3a HU3KOIO MPOBAIHKEHb MOXHA CIIOCTEPIraTv, IO OJHI CyAW y KBamiQikarii
JISIHb, TOB’SI3aHUX 13 HE3aKOHHUM 3aBOJIOJIIHHSAM TaKUX MPEAMETIB, 3aCTOCOBYBAIU
cT. 289 KK «He3akoHHe 3aBOJIOIHHS TPAHCHOPTHUM 3aCO00M», TOJII IK 32 BUPOKAMU
IHIIUX JISHHS I[OAO0 AaHAJOTIYHUX MpPEeIMEATIB KBamidiKyBaaucs SK KpaJiKka
yyoro maiHa (ct. 185 KK Ykpainn).

Tak, cyn BHU3HAB TMiJICYAHOTO HEBUHYBATUM Y BUYMHEHHI KPUMIHAJIHLHOTO
npaBonppymieHHs, nepeadaderoro 4. 2 ct. 289 KK VYkpainu, Ta BumpasmaB 3a Bif-
CYTHICTIO B IOT0 JISTHHI CKJIaJy KPUMIHAIBHOTO TIPABOMOPYIIIEHHS, MOTUBYIOUH CBIN
BHCHOBOK THM, III0 MOTIE]I, SIKUM BiH 3aBOJIOJIIB, Ma€e poboumii 06’em aBuryna g0 50
Ky0. CM, a OTXe, HE € TPEIMETOM KPUMIHAIBHOTO MPaBOMOPYIICHHS, OCKIIbKH
OCTaHHIN HE € MEXaHIYHUM TPAHCTOPTHUM 3aco0oM y po3yminHi . 1.10. ITIP 1 e
BXOJIUTH JI0 TEPEJIKY TPAHCTIOPTHUX 3ac001B, 3a3HaueHUX y mpumiTiii cT. 286 KK.

[IpoTe o4eBUAHO, IO TaKe PIllICHHS CYAYy € MOMHJIKOBUM, OCKUTBKH MOTIEIIN 3
pobounmM 006’emoM nBUTYHA 70 50 Ky0. M BIJHECEH1 0 MEXaHIYHUX TPAHCIOPTHUX
3ac00i1B, a BIJITaK € MPEAMETaMU KPUMIHAJIBHOTO MPABOMOPYIIEHHS, epen0ayeHoro
ct. 289 KK.
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Taki HEMOOJAWMHOKI BHUIAJIKM TOMHUJIKOBOI KBamidikaiii BUMararTb Bij
OPAaKTUYHUX TMPAliBHUKIB TpodeciiHoi yBarm 10 3MiH, IO BiAOyBarOThCS Yy
HOPMATHUBHUX aKTaX, a 3 1HIIOro OOKy - HaJIeXHOi OpraHizauiiHO-iH(popMaIiiHoi
poOOTH BIAMOBIAHUX MIAPO3AUTIB 13 MUTaHb 3aKOHOJABUOTO Ta HOPMATHBHOTO
3a0e3MeUeHHsI MPaIiBHUKIB TI0CYI0BOTO PO3CIIITyBaHHS Ta Cyy.

Y 1upoMy K KOHTEKCTI PO3TJSA TPaHCHOPTHOTO 3acoly sSK MpeaMeTra
KPUMIHAIBHOTO MPAaBOMOPYIIECHHS 3aroCTPIOE i 1HITY MPoOIeMy, 110 TiICHO MOB’sA3aHa
3 00’€KTOM HE3aKOHHOTO 3aBOJIOJIHHS TpaHCHOpTHUM 3acobom (cT. 289 KK
VYkpainn). Ajke, K He mapaioKcaabHO, ajie, Ha Halll MOTJIsA, TpakThKa KBasidikari
KPUMIHAJIbHUX TPABOMOPYILIEHb, IOB’S3aHUX 13 TMOCSITAHHSAMU Ha MAaJOMOTOPHI
TPaHCIOPTHI 3acO0M 3a CTATTAMH [P0 KPUMIHAJIbHI MPABONOPYIICHHS MPOTH
BJIACHOCTI, SIKa ICHyBaJIa paHiiiie, OyJia IiJIKOM BUIPABIAHOIO 3 1HIITUX MiACTaB.

Ha nepexonannsi, Hanpukian, B.A. MuciuBoro, 00’€KTOM KpHUMiHAJIbHHX
npaBonopyiieHb, nependadenux cr. 289 KK, e BmacHicTh, a iX mpeaMerom - yci
TPAaHCIOPTHI 3acOo0M, HE3aJEeXKHO BiJ iX BHUIIB 1 MOTYKHOCTI JBHryHa. ToOTto,
3a3HayeHa HOpMa MOBMHHA 3HAWTU cBOoe€ HasexHe Mmicue y Po3aim VI «Kpuminanbhi
paBONOPYIIEHHS MPOTH BiaacHOCT» OcobnuBoi vactuan KK Ykpainu.

VY 3B’s3Ky 3 TpaHcopMallisiMU O3HAK MOHATTS MEXaHIYHOTO TPAHCIOPTHOTO
3aco0y CiIi BpaxoByBaTH, IO BOHU TaKO0X CTOCYIOThCS CKIaAy KpPHUMIHAJIHHOTO
npaBonopyiieHHs, nepenoadenoro cr. 287 KK VYkpainu, a Tomy, Hamnpukiaa, cyn
npaBuiIbHO KBanmidikyBaB Aii b. 3a BuileBkazaHoto crarreto, saxuu 05 kgimus 2012 p.
donycmue 00 KepyB8auHs 81ACHUM MPAHCNOPMHUM 3acobom (monedom) M., 3a8i0omo
3HAOYU, WO OCMAHHIU nepedysac y CMaHi cn’aHiHHA Ma He MA€E NPpasa HA Kepy8aHHS
MPAHCNOPMHUM 3ACOO0M, BHACNIOOK Y020 OCMAHHIU He 8NOpABCs 3 Kepy8aAHMAM i
oonycmue naodinHs 3 MONedy Ha O0POICHE NOKPUMMSL, WO NPU3BEL0 00 U020 CMepmi.
[IpuHarinHo 3ayBakMMO, 110 CYJl Y BUPOKY IMOBHHEH BKa3yBaTH KOHKPETHI O3HAKH
peaMeTa KpUMIHAJIBHOTO MPaBOIPPYIIEHHS, Y IIbOMY pa3i - MapKy Moneaa i 00’em
HOro JIBUTYHA.

BucHOBOKI0 nUTAHHSA 2.

Bce BuieBukiazeHe BUMarae, y CBOIO 4epry, OKpeclIieHHsI CyKYITHOCTI O3HaK,
[0 XapaKTepU3yIoTh TPAHCHOPTHUM 3acid AK TpeAMeT CKIQAiB KpUMIHAJIBHUX
paBOOpYILIEHb, iepeadaueHux ct. 286, 287, 289, 290 KK Vkpainu.

J1o TakMX 03HaK TPAHCIIOPTHOIO 3acO0Y, TOLIIBHO BIAHECTH:

1) cepTrdikoBaHICTh SK MPOAYKTY IPOMHCIOBOTO BUPOOHHUIITBA;

2) HasBHICTH 17IeHTU(IKAIIHHUX HOMEPIB BY3JIIB Ta arperaris;

3) 000B’A3KOBICTH JIepKaBHOI peecTparlii i 00iKy;

4) caMOX1AHICTB, 1110 3a0e3MeueHa HasBHICTIO JBUTYHA,

5) BU3HAYEHY €HEPTETUYHY MOTY>KHICTB;

6) BIZIMOBIHICTh TEXHIYHUM YMOBaM, HOpMaM 1 CTaHJIapTaMm;

7) excrutyaTaiiiiHy (GyHKI[IOHAJIbHICTB;

8) MpUIIATHICTH JI0 MEPEBE3CHbB JIFO/ICH, BAHTAXXIB 00 BUKOHAHHS CHEIlaIbHUX
pooiT;

9) HasgBHICTh peecTpaliiHUX TOKYMEHTIB 1 HOMEPHUX 3HAKIB;

10) npuatHiCTh 10 eKcIuTyatauii y cdepi J0pOKHbOTO PYXY;
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11) BigHECEHHS 10 JHKEPET MIABUIIEHOT HEOE3IEeKH;

12) HemoBHY MiAKOHTPOJIBHICTD JIOAMHI B MPOIIEC] eKCILTyaTallii;

13) 3matHICTh y pa3i MOPYIIEHHS €KCIUTyaTallli 3aBJaBaTy MIKOIAN 3M0POB’IO 1
YKUTTIO JIFOJTUHHU.

Bkazani o3HakM MaloOTh TEOPETUYHE 1 TPHUKIAAHE 3HAYCHHS IS
GbopMyITIOBaHHS 3arajbHOTO TOHATTS TPAHCIOPTHOTO 3ac0o0y, MPUIAATHOTO IS
BUKOPUCTAHHSA Y HOPMaX KPUMIHAJIBLHOTO 3aKOHOJABCTBA, IO OXOPOHSIOTH OE3IMEKy
TOPOKHBOTO PyXy. BpaxoByroum, 1o y CyCHUIBCTBI ICHYE TEHACHIIIS 0 BU3HAHHS
MPIOPUTETY 3aKOHY SIK PETYJSITOpA CYCIUIBHUX BIHOCHH, 3aCIYTOBY€E Ha MiATPUMKY
MPOTIO3HUIIIS 1O/I0 3aKPIIJICHHS MPaBUII JOPOKHBOTO PYXy Ha 3aKOHOJABYOMY PIBHI,
30kpeMa y 3akoHi Ykpainu «[Ipo nopoxHiit pyx Ta iioro 0e3nexy».

[IpuHariHo Bi3HAYMMO, IO y MOHATTI «MEXaHIYHUNA TPAHCIOPTHHM 3aci0»,
o BXKuBaeTbca y yuHHUX [I/IP, TepMiH «MeXaHIUHUW» BUKOPUCTOBYETHCS IS
BIJIME)KYBaHHS CaMOXIJHUX TPaHCIOPTHUX 3aco0iB, OOJIATHAHMX JIBUTYHOM, BIiJ
BEJIOCUIE/IB 1 MPUPIBHAHKUX JI0 HUX HEMEXaHIYHUX TPAHCIOPTHUX 3acO0IB (Ty>KOBHX
BO31B, CaHEH, MPUYEIIiB, IHBAJIIHUX KOJISICOK TOIIO), 110 HABPS YA MOKHA BBaXKATH
OOIPYHTOBAaHHUM, OCKIJIbKHM 33 TEXHIYHOK, KOHCTPYKTHBHOIO W €KCIUTyaTalliHOIO
CYTHICTIO Oyb-SIKHI1 13 TPAHCIIOPTHHUX 3ac001B € MexaHiuHUM. HaTtomicTe BOayaemMo
MPUJIATHAM PO3MEXKYBaHHS TPAHCIOPTHHUX 3acO0iB 32 TaKUMH BUIAMHU: «MOTOPHHMA
TPAaHCIOPTHUM 3aci0», «MaJOMOTOPHHM TPAaHCHOPTHUW 3aci0d» 1 «O0e3MOTOPHHMIA
TpaHCHOPTHHUH 3aciO» [14, c. 55-56].

[lin momopuum mpancnopmuum 3acodoom CiijJi BBaKAaTU TPAHCIOPTHUH 3aci0,
0 TPUBOJUTHCA Y PYX JBUTYHOM IMOTYKHicTi0O moHan 3 kBt. Llelr Ttepmin
MOIIUPIOETHCST HA BCl HA3€MHI JOPOXKHI TPAHCHOPTHI 3aco0u, TOOTO BCi BHIU
TpamMBaiB 1 TpoJsieiOyciB, aBTOMOO1IIB, €IEKTPOMOO1IIB, aBTOOYCiB, MOTOIHMKIIIB,
MOTOpPOJIEPIB, MOTOKOJISICOK, KBaJpO- 1 TPUIMKIIIB, a TAaKOX TPAKTOPIB Ta IHIIUX
caMOXiTHUX MamuH. Jl0 MaJOMOTOPHOTO TPAHCHOPTHOTO 3acO0y MPOMOHYEMO
BIJIHOCUTH MOIIEJl, MOTOPOJIEp Ta 1HII JIBOKOJIICHI TPAHCIOPTHI 3ac00M, K MarOTh
JIBUTYH 13 poboyuM 00’eMoM 110 50 KyO. cM a0 eNeKTPOABUTYH MOTYXKHICTIO 110 4
KBT.

Hapeuri, 6e3momoprnuii mpancnopmuuii 3aci6 - e TPaHCIOPTHHM 3aci0, HE
o0JiaJHaHU M TBUTYHOM (BEJIOCUIIE]T, BEJIOMOO1Lb, 1HBAJIIIHUHN B130K TOIIIO).

Ha mincraBi BUkiaieHOTO, BUXOSYU 3 HABEJICHUX BU3HAYEHb, 3MICT TPUMITKH
cT. 286 KK Ykpainu moxe 0ytu chopmynboBanuii B Takiit pemaxiii: «[Ipumitka. ITix
TPAaHCTIOPTHUM 3ac000M Y IiHt cTarTi Ta cT. 287, 289 1 290 cnij po3yMiTH MOTOPHUIN
TPaHCTIOPTHUH 3aci0, 10 MPUBOJUTHCSA y PyX JBUTYHOM TMOTYXKHICTIO TToHaa 3 kBT,
TOOTO BCl BHJM aBTOMOO1JIIB, aBTOOYCIB, €JIEKTPOMOOIIiB, TpaMBaiB 1 TPOJEHOYCIB,
MOTOIIMKJIIB, MOTOPOJIEPIB, MOTOKOJISICOK, KBaIpO- 1 TPUITUKIIIB, a TAKOXX TPAKTOPIB
Ta 1HIIMX CAMOXIJTHMX MamuH. [{el TepMiH MOIMUPIOETHCS TaKOXK MMALIOMOMOPHI
MPAaucnopmui 3acoou - MOTIEZIU, TBOKOJICHI TPAHCTIOPTHI 3aCO0H, SIKI MalOTh JBUTYH
13 pobounM o0’emoMm 10 50 kyO. cM abo €JIeKTPOJABUIYH MOTYXKHICTIO 10 4 KBT
(Momeau, CKyTepH, C€JIEKTPOBEJIOCUIEAN Ta 1HII MaJONOTY)XHI TPaHCIOPTHI
3aco0u)».
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METOJWYHI MOPAJIH OO0 MIATOTOBKHU O JAHOI TEMH

[Ipy miaroToBI TeMHu, ciyXayaM CIiJ] BpaxOoBYBaTH pi3HOOIYHI HAyKOBI
OiAXOAM JIO0 PO3YMIHHS Ta BHUpIMIEHHA MNPOOJIEMHUX TMHUTaHb 3aCTOYBaHHS
KPUMIHAJIBHOTO 3aKOHOJABCTBA, SIKE IMepeadadac BiMMOBITATBHICTh 32 KPUMIiHABHI
MIPABOIOPYIIEHHS TPOTHU BIACHOCTI, O€3MEKH pyXy Ta €KCIUTyaTallli TpPaHCIOPTY.

Jl7is BAAOro 3aCBO€EHHS 1Ii€1 TeMHU, cliyXadaM PEKOMEHY€ThCsl 3BEPHYTUCH HE
auiie A0 6a3oBoro (000B‘SI3KOBOTO) CIMCKY JITEpaTypH, a W 7O IHIIMX HAYKOBUX
JKEpe, sIKI MOYKHA 3HAWTH y 0610J110Te1ll YHIBEPCUTETY.

Tak, nia yac po3riasay TeMHU, CIijl, TaAK0K, BAKOPUCTOBYBATH HAyKOBI Ipalll sIK
YKpaiHCBKUX, Tak 1 3apyODKHuUX BueHuX. OJHaK, OIpalbOBYBaTU J0JATKOBY
JiTEpaTypy CHliJl 3 ypaXyBaHHSIM HalllOHAIbHOI JOKTPUHH, OCOOJMBOCTEM IpPaBOBOI
CUCTEMU Y KpaiHU.

TEMA Ne 10. IPOBJIEMHU 3ACTOCYBAHHSI KPUMIHAJILHOT'O
3AKOHOJ/IABCTBA, SIKE EPEJBAYAC BIAMOBIJAJBHICTD 3A
KPUMIHAJILHI TIPABOMOPYIIEHHS ITPOTUA TPOMAJICHKOI1
BE3NEKHU TA IPOTH T'POMAJICLKOI'O MOPSJIKY
(2 TOIVHN)

IVIAH JEKIII:

1. JIuckyciiiHl MUTaHHS [I0JI0 3aCTOCYBaHHS KPUMIHAJIBHOTO 3aKOHOJIaBCTBA,
gKke Tiependayae BIMOBIJAIBHICTG 32 KPUMIHAJIBHI MPABOMOPYIIECHHS TPOTH
I'POMAJICHKOI OE3TEKH.

2. IlpobmeMHI MUTaHHS MO0 3aCTOCYBAaHHS KPUMIHAJIBLHOTO 3aKOHOJ/IaBCTBA,
gKke Tiependayae BIAMOBIJAIBHICTG 32 KPUMIHAJIBHI TPABOMOPYIICHHS MPOTH
IPOMAJICEKOTO TTOPSIIKY.

PEKOMEH/IOBAHA JIITEPATYPA:

1. ['ony6om B. B. KpumiHanbHa BIANOBIJANBHICTH 3a 3JIOYMHH MPOTH
rpOMAJICBKOI OE3MeKu, NPEeIMEeTOM SKUX € 30posi, OOWOBI mpumacu, BUOYXOBI
pedoBHHH Ta BHOYXOBi1 TpuCTpoi (ctarti 262, 263, 263-1, 264 KK VYkpaian) :
MoHorpadis. [Bano-dpankisebk : Cumdponist gopte, 2020. 340 c.

2. HynopoB O. O., Bosuok A. A. KpuminanpHa BIANOBITAJIBHICTH 3a
3JI0YMHU, BUYMHEHI 3JIOYMHHOIO CIIUILHOTOIO: aHajl3 3aKkoHOoJaB4yux HoBesl HoBiTHI
KPUMIHAJILHO-TIPABOB1 JOCII/DKEHHS : AJTbMaHax HAyKOBUX Tparb / 3a pen. mpod.
€.JI. Crpenbuosa, npod. O.B. Kozauenka, PhD O.M. Mycuuenko. Mukomnais: MIII
HY OIOA, 2021. C. 21-31

META JIEKIII:
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v’ HaByainbHa: (OPMYyBAaHHS 3HaHb IIPO Cy4YacHi JAMHAMIYHO-IIEPEMIiHHI
aKTyalbHI TEOPETUYHI Ta NPUKIATHI TPOOJIEeMH 3aCTOCYBaHHS KpPUMIHAJIBLHOTO
3aKOHO/IaBCTBA, AKE Mepeadayae BIAMOBIIANbHICTD 32 KPUMIHAIBHI TPABOMIOPYIICHHSI
MPOTH MIPOTH TPOMAJICHKOI OE3MEKH Ta POTH TPOMAJICHKOTO TOPSIKY;

v’ posBuBaroya: popMyBaHHS Ii3HABAJIBHOI aKTHBHOCTI 3700yBadiB OCBITH,
3aMydeHHS iX y TPOIEC HAyKOBOTO TMOUIYKY JUIsl MOJAJbIIOT0 CaMOCTIHHOTO
OCMHCJICHHSI HUMH TIEPCIIEKTHB Ta TOJIOBHUX HAIPSAMIB PO3B’SI3aHHS 3a3HAYCHUX
po0Jem;

v’ BuxoBHAa: (OpPMYBaHHsS IIEPEKOHAHHS @IPO HEOOXIAHICTH AaKTHBHOI
MIPABOMIPHOI MTOBEIIHKU K OCHOBHU (DYHKITIOHYBaHHSI MPABOBOI JIEP>KaBH; IIIHHICHUX
OpIEHTHPIB  BIAMOBIIHO JIO i7ea]iB TyMaHI3My, JEMOKpaTii, COIllaJbHOI
CTIPaBEJTUBOCTI.

BCTYII

He Bci cywacHi gepkaBu CBITI aJIeKBaTHO OIIHIOIOTH 3arpo3y BiJ AisUTBHOCTI
OpraHi30BaHUX 3JIOYMHHHX 00’ €HaHb, SKI B yMOBaX pPO3IMOBCIOJIKEHHS KOPYMIi
NOIIHPIOIOTE c(hepy CBOIX IHTEPECIB, MPOHUKAIOTh B OPraHM BJIaJH SIK Ha MICLIEBOMY,
pEriOHAIbLHOMY, TaK 1 3arajbHOJEP>KABHOMY PIBHI, BCTAHOBIIIOIOTh «HArJIA1ayiBy, a
1HKOJIM HaBITh NIAMIHAIOTH OKpeM1 (PYyHKIIIi JEp>KaBU Ta MICLIEBOTO CAMOBPSITYBaHHS.

Jlo Takux JepkaB, Ha *ajb, € MIJCTAaBU BIAHECTH W YKpaiHy — mepemyciMm
yepe3 He3aBeplieHe (MepMaHeHTHE) peGopMyBaHHA chepr KpUMIHAIBHOI IOCTHUIIT 1
1CTOT1 HEOIIKU, JOIMYIICH] i Yac [bOro peOopMyBaHHS.

HuHi BiTUM3HSHI TIPAaBOOXOPOHHI OpPraHM HE MOXYTh TIOBHOIO MIPOIO
BIIOPATHChH 13 CyYaCHUMH MaciliTadaMu 3I0YMHHOCTI B JIEPKaBi.

3 1mpOro MPUBOAY B IOPUIAMYHIN JIITEpaTypl 3a3HAYAETHCS, IO PE3YJIbTAT
poOOTH MPABOOXOPOHHUX OPTaHiB y chepi 60pOTHOU 3 OPraHi30BAHOIO 3JI0UYNHHICTIO
nepectaB OyTH aJeKBaTHUM OOCSTY 1 PIBHIO BUTPAYEHUX 3YCHJIb; MPABOOXOPOHHI
OpraHd HE BCTUTAlOTh CBOEYACHO W €(QEeKTHMBHO pearyBaTd Ha 3MIHY SKOCTI
OpraHi30BaHOi 3JI0YMHHOCTI 1 MOSIBY HOBHUX BHJIB 3JIOYMHIB; OPraHU MPaBOMOPSJIKY
32 Takoi cTparerii OOpOTHOM 31 3JIOYMHHICTIO HE BCTUTAIOTh CTPUMYBATH ii
3pOCTaHHS.

Bkazannii cTraH pedell 3yMOBJIEHMM KOMIUIEKCOM TPHYHH, 30Kpema
KOPYMITOBAHICTIO OKPEMHX TPEJICTABHUKIB CHUCTEMH KPHUMIHAIBHOI FOCTHIII],
nedinmuToM KBamiiKOBaHMX KaJapiB, HEJOCTATHIM PIBHEM MaTrepialbHO-TEXHIYHOTO
3a0e3neueHHs 1X JisUIbHOCTI, HEIOIIKaMU 3aKOHOJaBCTBA.

TpancdopmariiiftHi 3MiHE B CTPYKTYpl 1 CHCTEMi OpraHi30BaHOI 3JIOYMHHOCTI
NOTPeOyIOTh YJOCKOHAJICHHS HAsBHUX 1 TOIIYKY HOBUX MUISXIB KPUMIHAIBHO-
npaBoBoi npotuii ikd. J{o 6a30BUX cTpaTerii, 3aIiTHUX JACPKABOIO MO0 3TOYMHHUX
oprasizailiif, KpiM TOTaJIbHOTO 3HUIICHHS, BUKOPUCTAHHS 1 3pOIIYBaHHS, HAJICKUTh 1
cTpuMyBaHHS. Moro HenocTaTHs eeKTUBHICTh 3yMOBJICHA 3-TIOMiX iHIIOTO THM, IO
00poTHOa 31 3JIOYMHHUMU OpPraHi3allisiMU BEJEThCS TUMH K METOJaMH 1 Ha T came
MpaBoBiil 6a31, 10 1 3 TPAAUIIHHUMU BUJIaMH 3JI0UYHHIB.
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1. JACKYCIAHI INUTAHHA moa0 3ACTOCYBAHHA
KPUMIHAJIBHOI'O 3AKOHOJABCTBA, AKE HHEPEJIBAYA€
BIAITOBIJAJIBHICTD 3A KPUMIHAJIBHI TPABOIIOPYHWIEHHSA ITPOTHU
I'POMAJICBKOI BE3IIEKU

Y Kpuminanenomy kozaekci Ykpainu 2001 poky Bmepiie 3akpiljieHO HOHATTS
3JIOYMHHOI OpraHizamii Ta rnepeadadeHo BiAMOBITAIBHICT 3a 11 CTBOpEHHS. AHami3
icTOpli MPUUHATTS JAaHOTO HOPMATHUBHO-TIPABOBOTO AaKTy CBIAYUTH MpPO Te, SK
CKJIQJHO BUPIIIYBAJIOCS MUTAHHS MPO BKIIOYEHHA 11€i (POPMH CNUIBHOI 3JI0YMHHOI
JUSTTBHOCT] Y KpUMIHAJIBHE 3aKOHOJIAaBCTBO Y KpaiHM.

Tak, y mepuiomy BapiaHTi IpoekTy KpuMiHaIbHOTO KOJEKCY, MOJIaHOTO Ha
posrasn no BepxoBHoi Pamu Ykpainu 12 yepBHa 1997 poKy, HOHATTS 3JI0YMHHOL
oprasizaiiii O0yno Bu3HaueHO y 4. 4 cT. 27 mpoeKTy, SIK 3TypTOBaHa OpPraHi30BaHa
rpyna, YTBOpEHa [UIsl BUMHEHHS TSDKKHX UM OCOOJMBO TSDKKHUX 3JIOYMHIB, abo
00’€IHAHHS OPraHi30BaHUX TPYI, YTBOPEHHUX 3 TIEIO0 CAMOIO METOIO.

ToOTO BIAMIHHOIO O3HAKOIO 3JIOYMHHOI OpraHizaiii, sfika BiIpi3HsuIa 11 BiA
OpraHi3OBaHOi 3JIOUYMHHOI rpynu Oyna BKa3zaHa 3rypToBaHicTh. lIpore B mporect
JIOOTIPAIIOBaHHS MPOEKTY, 3a pono3ullieo HapoaHux aenyrtariB FO.A. Kapmasina ta
O.M. banaypku, TOHATTS 3J0YMHHOI OpraHi3ali B3arajii OyJao BHKIOYEHO 3 TEKCTY
npoekty KpuminanpHoro konaekcy Ykpainu. Ilpu nbomy B OcoOnuBii yacTHHI
MPOEKTY 3aluIIWIacs HOpMa IMPO BIJMOBIJAIBHICTG 32 CTBOPEHHS 3JIOYMHHOI
Oprasizamii 3 METOI0 BYMHEHHS TSXKKOTO UM OCOOJUBO TSXKKOIO 3JI0YHHY,
KEpIBHUIITBO HEIO ab0 y4acTh y HIW, SIKIIO Taki Aii HE MalOTh HACHIJKOM OUIbII
cyBope nokapaHnHs 3a crartsimu Oco6ymBoi yactuau KK (ctarTs 230).

B ocratouniii ke penakiii MpPOEKTy, 3a COPUSHHIM HAPOJAHUX JCMyTaTiB
VYkpainu — uneniB Komitery 3 nutanb 60poThOU 3 OpraHiz0BaHOIO 3JIOYMHHICTIO Ta
kopyniiero 1 KomiTeTy 3 muTaHb 3aKOHOJIABUOr0 3a0€3MEUYeHHS MPaBOOXOPOHHOL
TUSTIBHOCTI, OyJIo BHUpINIEHO 30€perTd MOHATTA 3JIOYMHHOI Opradizaiii, aie 3i
3MiHAMH.

AHani3 BU3HAYEHHS 3JIOYMHHOI Oprasizaiii, sfike MICTUTbCA y 4. 4 cr. 28
yuHHoro KK Vkpainu, npsiMo BKa3ye, L0 Taka OpraHizaiisi CTBOPIOETHCS IS
CIUJIBHOI MISUTBHOCTI 3 METOI 0€3MOCEepeIHHOr0 BUMHEHHSI HE OJIHOTO, a JEKUIbKOX
TSOKKUX 200 0COOJIMBO TSHDKKUX 3JIOYMHIB YYaCHHKAMM ITi€T opraHi3artii.

[Ipote ctarti OcobmuBOi yacTuH KpuMiHAIBHOTO KOACKCY, SIKI BUSHAYAIOTh
MOHATTSI OKPEMHX BHUJIIB 3JIOUMHHUX OpTaHi3alliid, He rnepeadadaoTh METH BUNHEHHS
JEKUTbKOX 3710unHIB. BoHU chopmynboBaHi TakKuM YMHOM, ITI0 TIPY BUMHEHHI HABIThH
OJTHOTO 3JIOYMHY MOKE€ OyTH BHM3HAHO HASBHICTH BIJNMOBIMHOI opradizamii. Tak,
Hampukian, y cr. 257 KK VYkpainu «baHauTu3m» WIeTbcs MPO OpraHi3alliio
030po€HO0T OaHM 3 METOIO Hamaay, a TAKOX MPO y4acTh y Hama/l.

Ile, B cBOIO uepry, 3yMOBWJIO HasiBHICTb B TE€OPii KPUMIHAJIBHOIO MpaBa Ta
PaBO3aCTOCOBYIN JISJILHOCTI 3alUTaHb:

1) un € O0OOB’A3KOBOIO O3HAKOIO 3JIOYMHHOI OpraHizaiii MHOKHHHICTb
3JIOYMHIB, IO BUMHSIOTH a00 MAlOTh HA MET1 BUMHUTH 11 YJICHU;



160

2) un moxiuBe 3actocyBaHHs ctatTi 257 KK Vkpainu, sKmio mHoBeICHOIO €
MeTa BUNHEHHS TIJTLKH OHOTO 3JI0YUHY .

Ha Bupimenns nanoro nurtanHs B.M. Omnyiiko BHic no BepxoBnoi Panu
Ykpainu npoekt Ne 6415 Bixg 14.12.2004 3akony Ykpainu «IIpo BHeceHHs 3MiH 1
nonoBHeHb 10 KpuminansHoro Konekcy Ykpainu (1010 OaHAUTH3MY Ta OpraHizamii
37I0YMHHOI Oprasizaiii), B sIKOMY 3amponoHyBaB B yacTHHI yeTBepTiid cT. 28 KK
YkpaiHu clioBa «WICHH AKOrO0 ab0 CTPYKTYpHI YAaCTHHH SIKOTO 3a TOINEPEIHbOIO
3MOBOIO 30pTaHi3yBajuCs I CHUIBHOI iSTIBHOCTI 3 METOI Oe3M0CepeTHbOTO
BUMHEHHS TSKKUX YU OCOOJIMBO TSXKKHUX 3JIOYMHIB» 3aMIHUTH CIIOBAMU «UJICHU SIKOTO
ab0 CTPYKTYpHI YaCTHMHHM SIKOTO 3a TOMEPEIHHOI0 3MOBOIO 30praHi3yBalucCs s
CIUJIBHOI JISTIBHOCTI 3 METOI 0e3MOCEPEeIHhOT0 BUMHEHHS TSDKKOTO (TSDKKUX) YU
OCOOJIMBO TSKKOTO (TSDKKMX) 3704uHYy (37moumHiB)». JlomoBHuTH c1. 257 KK
[TpumiTkoro Takoro 3micty: «Ilig 6aHmo0 CIiJl PO3yMITH 030pPO€EHY OpraHi30BaHY
Ipyny YYacHHKU SIKOi OO ’€IHAIMCS 3 METOI0 BUMHEHHS Hamady (HamaaiB) Ha
H1JIPUEMCTBA, YCTAHOBU, OpraHi3allil Y Ha OKPEMUX 0C10».

3aciyroBye Ha yBary JHCKYCis HaBKOJIO TUTaHHS OaHAUTU3MY MiJ Yac
posrsay 23 rpyans 2005 poky Ha yeproBomy 3acimanHHi [lnenymy BepxoBHOro
Cyny Ykpaiau npoekty noctanoBu «IIpo mpakTuky po3risiny cyJaMu KpUMiHATBHIX
CIpaB MpO 3JIOYMHHU, SIKI BUYUHIOIOTHCS CTIMKMMH 3JIOYMHHUMH OO’ €HAHHSIMU,
npejacTaBiieHoro cyaneto Bepxosunoro Cyny Ykpainu Anaromniem Penpkoro.

30kpema, oauH 3 wieHiB [lneHyMy 3ampornoHyBaB BUKIIOUUTU 13 MPOEKTY
ab3ar, B SKOMYy HILIOCS TPO Te, IO «y MOMEHT Hamaay 3 METOI0 3aBOJIOAIHHS
30po€r0 Taki 00’€HAHHS BXKE€ CTAalOTh 0AH/IOI0, OCKUIHKU NIJISXOM Hamamy il 4ieHH
030pOIOIOTECS 1 IUM CKJIQJ 3JIOUMHY IOMOBHIOETHCS O3HAKOMO, SIKOI OpakyBajo, —
030POEHICTION.

CBOI0 IyMKY BiH apryMEHTYBaB THM, IO 32 TAaKUX YMOB OYJb-sfiKa KpaJiKKa,
CIpsIMOBaHa Ha 3aBOJIOJIIHHS 30pO€I0, PO3IIHIOBATUMETHCS SK CTBOPEHHS OaHIH.
Jlan1 3ayBaxkeHHst He Oynu npuitHaTi [Inenymom no ysaru. Tak, B m. 19 npuitHsaTOi
[TocTaHoBM opranizaii€ero 030pO€HOT OaHIM BU3HAHO CTBOPEHHS K OpPraHi30BaHOI
IpyINU YW 3J0YMHHOI OpraHi3alii, o BKe 030pO€Hi, ajie 1 He BUMHWIIMA HaIa/liB,
TaKk 1 TakKuX CTIMKKUX 00’€qHAHb, SIKi, MO0 JicTaTh 30pOI0, BUMHSIOTH HAMaJu Ha
B1ICbKOBOCITYKOOBIIiB, TPAI[IBHUKIB MPABOOXOPOHHUX OpPraHiB TOIIO. YK€ B MOMEHT
Harajay 3 METOI0 3aBOJIOAIHHS 30pO€ro 11 00’ €HAHHS CTalOTh 0AH0I0, OCKIJIBKU B
Takui crocio ii YIeHn 030POIOIOThCH.

He morogmmucs unenn Ilnenymy 1 3 ocTaHHBOIO (pa3oi0 PEUCHHS OJHOTO 3
nyHKTIB: «Hamag 030poeHoi 0aHu BBAXKAETHCS 3A1MCHEHUM 1 B TUX BHUIIAJKAX, KOJIU
30posi, sIKa 3HAXOAUTHCS y PO3IMOPSIIKEHH] YWICHIB OaHIM, HE 3aCTOCOBYBAJach 1 BOHU
HaBITh HE Mald ii Ha MICLI BUKOHAHHS JAHOTO 3JIOUMHY». YBary BCIX NPUCYTHIX
Oys0 3BEepHEHO Ha Te, 10 3 (Ppa3u «BOHMU HABITH HE Maju il Ha MICI[l BUKOHAHHS
JTAHOTO 3JI0YMHY» BHUIUIMBAE, 110 30poi He OyIo, a 6anma Oyna.

3 nporo npuBoay B. MansipeHKo HAarojaocuB, 110 B MYHKTI Ma€ OyTH BKa3iBKa
Ha Te, 1110 AeThCs BXKe Mpo chOpMOBaHY OaHy.

Tak, B 1. 24 npuiiasToi [locraHoBu Hamagom 030po€HOI OaHIW BU3HAHO Iii,
COpsSMOBaHI Ha JIOCATHEHHS 3JIOYMHHOTO pe3yNbTaTy IUISIXOM 3acTOCYBaHHS
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HACWJIbCTBA JIO0 MOTEPHIIOr0 YW CTBOPEHHS 3arpo3d HOro 3acTocyBaHHs. Takuii
HarajJ] BBAXKAETHCA 3MIMCHEHMM 1 B TUX BUIAJKaX, KOJMM 4YJICHW OaHIU HE
3aCTOCOBYBaJH 30poi, sika nepedyBaia B iX po3MOpsIKEHHI.

BiamoBimaroun Ha TOCTaBJICHI 3alUTaHHS, CIi 3rajaTH MpPO yHIBEPCATHHUIMA
XapakTep KPUMIHAJIBHO-TIPABOBUX HOPM 3arajbHOl YaCTWUHU, SIKUA 3000B’S3y€
3actocoByBaTd HOpMHU (OcoOMMBOI YACTMHM Ha TIJACTaBI TUX 3arajlbHUX Ta
NPUHILIAIIOBUX TMOJIOKEHHSAX, SIK1 3aKPIIJICHI B HOpMax 3arajibHO1 YaCTUHHU.

3 METOI0 NPUIMHEHHS MISJIBHOCTI 3J0YMHHUX CIIJIBHOT, YYaCHUKIB TaKHUX
CIIJIBHOT, MPUTSATHEHHSI 10 KPUMIHAJIBHOI BIJMOBINAIBHOCTI «3JIOIIB y 3aKOHI», a
TaKOX 1HIIMX YYACHHUKIB 3JIOYMHHUX CHUIBHOT Ta 0C10, MPUYETHUX IO CTBOPEHHS Ta
(GYHKITIOHYBAaHHS 3JIOYMHHUX CHUIBHOT, OyB pO3pOOJICHHMI HACTYITHHM MPOEKT
3akony «lIpo BHecenns 3MiH A0 KpumiHambHOro Kojekcy VYKpaiHU 100
BIJIMOBIJIAJILHOCT1 32 3JI0YMHU, BUMHEHI 3JI0YMHHOIO CIUIBHOTOIO» (peectp. Ne 2513
Binm 2 rpymus 2019 p.). YV mnosicHIoBaNbHIN 3amuciii JO0 IbOTO 3aKOHOIPOEKTY
3a3HAYA€THCS, 0 OpPraHi30BaHa 3JI0YMHHICTh, @ TaKOX OCOOM, SIKI 3/IMCHIOIOTH il
Oprasizaliio Ta KEpiBHUUTBO, — «3J0/11i Y 3aKOHD», (DOPMYIOTh B YKpaiHl THIIOBE JIs
nepxkaB komuiHb0ro CPCP 3mounHHE cepenoBuiie.

BoHO xapakTepu3yeTbcsi HasSBHICTIO KOPCTKOTO KOJIEKCY IOBEIIHKH, CTAIAX
KPUMIHAJIBHUX  Tpaauliid, BUCOKAM PIBHEM OpPraHi30BaHOCTI, 1€PApXIYHOCTI,
3aKPUTOCTI 1 KOHCIIPATUBHOCTI. YXBaJ€HHS 3aKOHOMNPOEKTY, BBAXKAIU HOro
po3poOHuKHN (a BiH OyB BHeceHui n0 BepxoBnoi Pamgu VYkpainu (mami— BPY)
[IpesunenTom VYkpainu), NOCWINTh €QEKTUBHICT, MPOTHUJIII MPaBOOXOPOHHHUX
OpraHiB OpraHi3oBaHIN 3JIOYMHHOCTI, CIIPUSATUME 3MEHIICHHIO BIUIUBY Ha BaXKJIUBI
CYCIIUJIbHI Ta MOJIITHYHI MPOIECH 3 OOKY «3J0/I1iB Y 3aKOHI», 3HIKEHHIO COLIAIbHOT
HAIPYTH, 3pOCTAaHHIO JIOBIPH HACEJIEHHS JI0 TPAaBOOXOPOHHUX OPraHiB Ta JEP)KaBU B
iJI0MY, cTab1Ii3aIi CycniIbHO-TTOMITHYHOT 00CTAaHOBKH B JIEpKaBi TOIIIO.

B ymoBax 3pocTaHHs 3arpo3 BiJl OpraHi3oBaHOi 3JIOYMHHOCTI 3aKOHOJaB4Yl
1HIIIaTUBUA € HEOOX1THUMH, OJHAK BOHU MalOTh OYTHU MPOJAYMAHUMH, aJICKBATHUMH 1
KUTTE3TATHUMU. 3rajjlaHuil 3aKOHOIIPOEKT Mijl YTOUHEHO Ha3Bowo («IIpo BHeceHHS
3MIH JI0 JA€SKUX 3aKOHOJIABUMX aKTIB YKpaiHM I10J0 BiAMOBIAAIBHOCTI 32 3JI0YUHH,
BUMHEHI 3JIOUMHHOIO CHUIBHOTOIO») yXxBasieHO 4 uepBHA 2020 p. sik 3akoH YKpaiHu
(mam — 3axkon Big 4 uyepBHs 2020 p.). Yac mokaxe, HACKUIBKM 3aTpeOyBaHUMHU
MPaBO3acTOCyBa4yaMy CTaHYTh BIAMOBIHI 3aKOHO/IaBUl HOBEJIH.

KpuminanbHo-tipaBoBa ckiazoBa 3akoHy Big 4 uepBHa 2020 p. Bxke
mijgaBaigach OIMIHIN (3a3BUYall KPUTUYHINA) TPEICTaBHUKAMU K TPABHUYOI HAYKH,
TaK 1 TPOMaJITHCHKOTO CYCIJIbCTBA.

Hymopo O. O. 1 Bo3Hiok A. A. TakoXX BUPINIMINA BHUCIOBUTHUCH 3 I[HOTO
MIPUBOJTY, 1 CIOHYKAJIX 70 TAKOTO PIIlIEHHS TpU 0OCTaBUHHU.

[To-nepire, iaKoM Kputhka 3akoHy Bim 4 uepBHs 2020 p. (a BoHa, Ha Haile
NepeKOHAHHs, Ma€ OyTH BUBaXCHOIO) MEXye 3 abcypmoM. Tak, CTBEpIKYEThCS, 110
«KoAH1 Oo(imiiiHl aKkTW Ta/ab0 JOKYMEHTH, sIKI O MOIJIM MiATBEpUKYBaTH (akT
HAssBHOCTI TaKOI'0 CTaTyCcy y ocoOu (MAeThCs MpO CTAaTyC «BOpa B 3aKOHI» — aBT.),
MPOCTO HE ICHYIOTH». XOTLI0Ch O MI3HATUCH y aBTOPIB L[OI'O BHUCIIOBIIOBaHHS, fIKI,
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Ha iXHIO JYMKY, «aKkTH Ta/abo JOKyMEHTH» Maiu O 3acBiuyBaTH HaOYTTs
KOHKPETHOIO 0COO0I0 BiJIMOBITHOTO CTaTyCy Yy 3JIOYMHHIHN 1€papxii.

[To-mpyre, BxKe ChOTOAHI MOKHA KOHCTaTyBaTH aKTUBHICTH IPABOOXOPOHIIIB Y
BKazaHiil cdepi. [{10o oOcTtaBuHy BUeHI MOB’SI3yIOTh HAcaMIlepes 3 OpraHi3aliifHuM
YMHHAKOM — CTBOPEHHSM Y xoBTHI 2019 p. y CprKTypi HarionaneHoi moiTUKA
pralHI/I HOBOTO Mifpo3aury — JlemaprameHnty CTpaTerl‘-IHI/IX poscnigyBanb ([CP) sk
Ml)erFIOHaJ'IBHOFO TEPUTOPIATLHOTO opramy 1 MOCHJIEHHSIM poOOTH 3 npomzm
OpPraHi30BaHUM TpyIaM, 3JOYMHHUM OpPTaHi3allisiM, «3JI0MisIM B 3aKOH1» Ta IHIIUM
KPUMIHAJIbHUM aBTOPUTETAM.

[To-TpeTe, muTaHHsA ONTHUMI3allll KPUMIHAJIBHO-TIPABOBOTO 1HCTPYMEHTApIIO, 3a
JIOTIOMOTOI0  SIKOTO 3JIIMCHIOETHCS MPOTHIISI TakoMy (DEeHOMEHy, SIK OpraHi3oBaHa
3JIOYMHHICTb, POJIOBXKYE CTOSATU HA MOPSJIKY JEHHOMY.

Tak, y po3nun 5.5 npoekty HoBoro KK Vkpainu «3mounnu npoTtu Oe3rneku
CYCNUJIBCTBA BIJl [ISJIBHOCTI 3JIOYMHHUX Oprafizamii» po3MIIEeHo CT. 9.5.2
«3M0UYMHHE JIAEPCTBO». 3 11 TEKCTY BUIUIMBAE, IO PO3POOHUKH MPOEKTY, MEBHOIO
MIPOIO CIIPUMMAIOUH 1€, SIKI MPU3BEn 10 yXBaJleHHs 3akoHy BiJ 4 yepsHs 2020 p.,
BOJIHOYAC PYyXalTbCid BJIACHUM IUISIXOM  yJOCKOHAJIEHHS  3aKOHO/AaBCTBA,
MPUCBAYEHOTO MPOTUALT OpraHi30BaHIi 3JI0YMHHOCTI.

VY 3raganiii TpPOEKTOBaHIM CTATTI WIAETHCS HE MPOCTO MPO HAOYTTSI 0COOOIO0
MIEBHOT'O CTaTyCy y 3JIOYMHHINA 1€papXii (TOOTO mpo HeOEe3NneyHuil cTaH 0coOH, 10 Y
Cy4acHMX YMOBaX € HEIPUMHATHHUM), a IPO CBOEPIIHY OpraHi3aliiHO-yIPABIIHCHKY
JUSTBHICTD, 10 BIITBOPIOE 1 PO3IIUPIOE 3JI0YUHY TOBEIIHKY, € «KOPHUCHOIO»
(moTpiGHOI0) J1JIsi KOHCOJIIaIli 3JI0YMHHOTO CEepEeIoBUINla, TOOTO MPO KOHKPETHI i,
BUMHEHHSI SIKHX YMOXJIMBIIIOE BHCHOBOK IIPO HAJEKHICTH OCOOM 110 pPO3psAy
3JIOYMHHUX JI1IEPIB.

Mu noaiiseMo MO3UIII0 BUSHHUX IIOAO0 HEMPHUITYCTUMOCTI BXKHUBAHHS Y TEKCTI
KPUMIHAJIBHOTO 3aKOHY J>KaproHi3MiB, HEMPUTaAMaHHUX JITEpaTypHiN YKpaiHChKIN
MoBi. Hasite KBK VYkpainu (4. 4 iioro crt. 117) 3a00poHsi€ 3acy»KE€HUM B)KHUBATH
XKaproHHi ciosa. lIpoTu 3ampoBajykeHHs y KpUMIH&JIbHMA 3aKOH CIiB, SKi
XapaKTePU3yIOThCSl EKCIIPECHBHUM 3a0apBIEHHSM Ta € TMpUTaMaHHUMH HOCIIM
BIJIIOBIJTHOT CYOKYJIbTYpH, BUCTYHANIH 1 TAPIAMEHTChKI €KCIIEPTH.

VY BucHoBky 'HEY Amnapaty BPY Ha 3akOHONpPO€EKT, yXBajleHUH sIK 3aKOH B1J
4 gyepHs 2020 p., BKa3yBajaoCh 3-MOMIX 1HIIIOTO Ha T€, 110 3alPOMOHOBAaHA Ie(IHILIIA
«3JIOJIIN B 3aKOHI» BIJIOOpaXkae CUCTEMY IIIHHOCTEH 3JI0YMHIIIB Ta € OJJHUM 13 TIPOSIBIB
KApPTOHY, IKUM KOPUCTYIOTHCSI YHACHUKH KPUMIHAJIILHOTO CBITY.

BBeneHHs 1IbOrO MOHATTS Y LHAPUHY KPUMIHAJIBHOTO 3aKOHOJABCTBA HE TIJIbKU
CBIAUUTH MPO (PAKTUYHY JIETITUMI3ALII0 3J0YMHHOI KYJIbTYpH, @ ¥ MICTUTh HHU3KY
OIIIHHUX TTOHSTb.

Bceymnepeu mpaBuiam yKpaiHCHKOI JIIHTBICTHKHM IPABO3aCTOCOBIII Ta BYEHHI
BUMYILIEHI Ha/Jajli BUKOPHUCTOBYBATU >KAPTOHI3MH 3 ypaxyBaHHSM TOTO, 110 BOHHU
«BaBISIKW»  3YCHWJUISIM  TapJiaMeHTapiiB  CTald  TEPMIHOJIOTIEID  YHWHHOTO
KpuminansHoro kogekcy Ykpainu (gam — KK), a Biarak notpedyroTh TIiyMaueHHS.

Ha mincrai 3akony Big 4 yepBHsa 2020 p., 30kpema, 3a3Hana 3miH cT. 255 KK,
sgKka Hapa3l Mae Ha3By «CTBOpPEHHS, KEPIBHUUTBO 3JIOYMHHOIO CIUIBHOTOK a00
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3JIOYMHHOIO OpraHizaii€ro, a TaKoXX ydacTh y Hii». OJHIEIO 13 HOBEN CTallo
3aMpOBaKCHHS  KPUMIHAJIBHOT  BIAMOBIJAIBHOCTI 32 CTBOPEHHS  3JIOYMHHOI
CHUIBHOTH. 37I0YMHHA CIUIBHOTA SIK CBOEPIHA «KpUMIHAJIbHA HAJOpTaHi3allis — I1e,
3 OIJISAY Ha 3aKOHOJaBYy BKa3iBKy (4. 4 cT. 255 KK), 00’eqnanHs 1BOX 49U OlbIle
37IOYMHHUX OpraHizaiiii. ¥ 3aKOHOMPOEKTI, yXBaJCHOMY MICIsS JTOOIMPAIFOBAHHS SIK
3axoH Big 4 yepBus 2020 p., Hnutock mpo aonoBHeHHs cT. 28 KK vactuHoro 5, sika
MICTHJIa BU3HAYEHHS 3JI0YMHY, BUNHEHOTO 3JI0OYMHHOIO CIUIBHOTOIO (MaBCsl Ha yBasl
37I0YMH, CKOEHMU CTIAKHM 1€papXiyHUM OO0 €THAHHSAM ACKUIbKOX 0ci0 (I’'STh 1
O1bINIE), YIACHUKOM, OPTaHi3aTOpoOM, KEPIBHUKOM Ta/ab0 KOOPAMHATOPOM SIKOi €
«BJI0JIIA Y 3aKOH1D»).

V¥ BucHoBky 'HEY Amnapaty BPY Ha 3akoHONpO€EKT 3BepTajiach yBara Ha Te,
mo Taka 3MiHa cT. 28 KK He 1gae MOXJIMBOCTI MPOBECTH YITKE PO3MEKYBaHHS
(GJIOYMHHOT OpraHizaiii» Ta «3JI0YMHHOI CIUIBHOTHY» SIK CYMDKHHUX (DOPM CITIBYYacCTI.
@DakTUYHO JI0Ka3yBaHHS BUYMHEHHS KPUMIHAJIBHOTO IMPABOMOPYIICHHS 3J0YMHHOIO
CHUIBHOTOIO 3BOAWIOCH O JO BCTAaHOBJICHHS (pAaKTy HASBHOCTI y CKJIAZl BIJIMOBIIHOT
dbopMH cmiBy4YacTi «37011s1 y 3akoHi». HaTtomicTe okpemi AOCIITHUKH BiJCYTHICTbH
3akpimneHoro B cT. 28 KK Bu3HaueHHS 370YMHHOI CHIIBHOTH HAa3UWBAIOTh BaJOIO
3akony Bix 4 uepBHa 2020 p.

3aragoM MOJUISIOYM TO3ULIK0 MNapJaMEHTChKMX €KCIEpPTIB, BOJHOYAC
3ayBa&KMMO, IO HEJOJIKOM  BIJAMOBIJHOTO HOPMAaTUBHOTO  (OPMYIIFOBAaHHA
(4. 4 ct. 255 KK) € HeBpaxyBaHHsS Ti€i OOCTaBMHM, IO JO CKJIAaay 3JIOYMHHOI
CHUIBHOTH MOXXYTh BXOJIUTH ¥ opraHizoBaHi rpynu. [{ikaBo, 1m0 mij yac miAroToBKU
JI0 IPYyroro YMTAaHHS 3aKOHOIPOEKTY, YXBaJeHOTo sk 3akoH Bix 4 uepBHsa 2020 p.,
HapogHUM JnenyTaToM Ykpainu [. dpicom, nepekoHaHWM B SIKICHINH BiJIMIHHOCTI
3JIOYMHHOI CHUTBHOTHM BIJ 3JIOYMHHOI OpraHizaiii, BHCyBajach MPOMO3UIIIS
nornoBHUTH CT. 28 KK wactuHOO 5 BiAmoBimHOTO 3MiCTy («3J0YMH BU3HAETHCA
BYMHEHUM 3JIOYMHHOIO CHUIBHOTOIO, SIKIIO BIH CKOEHUW CTIHKHM 1€papXiuHUM
00’€THAaHHSIM JEKUIBbKOX OpraHi30BaHUX 3JIOYMHHUX Tpyn abo 3J0UYMHHHUX
oprasizariii»), OJlHaK L MPONO3ULisl HE 3HaWIIa MATPUMKH y cTiHax BPY.

Uu He HaOUIbLIE MUTAHb BUHUKAE y 3B’SI3KY 3 BUOKPEMJICHHSIM Ha MiACTaBl
3akony Bix 4 uepBHa 2020 p. Takoi 0coOJMBO KBali(PiKylOUOi O3HAKM 3JIOYMHY,
nepeabaueHoro cr. 255 KK, sk BUMHEHHS HOTO 0CO0010, sIKa 3iHCHIOE 3IIOYHMHHHMA
BIUTUB, a00 € 0c00010, sika repedyBae y cTaryci cy0’€KTa MiJBUIIEHOTO 3JI0YUHHOTO
BIUTUBY, 30KpeMa y cTaTyci «Bopa B 3akoHi» (4.5 cT. 255 KK). ¥V mexax mporo
0cOOMMBO  KBai(hiKOBAHOTO CKJIALy 3JI0OYMHY OO’€IHAaHO TMOBEHIHKY pI3HHUX
Cy0’€KTIB — MEHIII HeOe3MmeyHoi 0co0u, sfKa 3MIMCHIOE 3JIOYMHHUI BIUTMB, Ta 1HIIOL,
Outbln HeOe3meuHoi ocobu, ska mepedyBae y cTaTycl cy0’€KTa IMiJBUILIEHOTO
3JIOYMHHOTO BIUIMBY, y T. 4. Y CTaTyCl «BOpa B 3akoHI». Bka3zany oOcraBuHy, Ha
MIEPINA TIOTIISI, MOXKHA OyJio O BpaxoBYBaTH ITiJl Yac MPU3HAYCHHS TTOKApaHHS — K
MOKAa3HUK CTYMEHS TSDKKOCTI BYMHEHOTO KPUMIHAJIBHOTO  TIPABOMOPYIICHHS
(m. 3 4. 1 ct. 65 KK).

ITin ocoboro, sika mepedyBae y crTaTyci Cy0’€KTa MIJBHUIIEHOTO 3JI0YUHHOTO
BIUIUBY, y T. 4. Y CTaTyCl «BOpa B 3aKOHI», y cTaTTax 255, 255-1 , 255-3 KK cnin
pO3yMITH 0CO0y, sIKa 3aBASKH aBTOPUTETY, IHIIMM OCOOMCTUM SIKOCTSIM YU
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MOKJIMBOCTSAIM 31ACHIOE 3JIOYMHHUNA BIUIMB 1 KOOPJAUHYE 3JI0YMHHY MIiSIbHICTD
1HIIMX 0C10, SIK1 3/IIHCHIOIOTh 3TIOYMHHMM BIUTHB (11. 2 puMiTKa cT. 255 KK).

HagaBmm Taky pediHimito, 3aKOHOJAaBEIb MOPYIIMB BUMOTH (HOpMajIbHOI
JOTIKMA, CTBOPHBIIM «KOJO Yy BHU3HA4YCHHI»: Te, IO BH3HAYAETHCSA, HE Mae
MOBTOPIOBATUCH B MOT0 BU3HAUEHHI aHI MPSMUM YHMHOM, aHi OomocepenkoBaHo. J{ms
Cy0’€KTiB MiABUILIEHOTO 3JI0YHMHHOTO BIUIMBY OOOB’SI3KOBHM € OCOOHCTE 3/11HCHEHHS
37I0YMHHOTO BIUIMBY, @ TaKOXX KOOPJAWHAIlS 3JIOYMHHOI TISTIBHICT 1HIIMX OCI0, SIKi
31ACHIOIOTH 3JI0YMHHUMN BIUIMB.

JIist KoHcCTartaiii HasBHOCTI CTaTycy cCyO’€KTa MIABUIICHOTO 3J0YUHHOTO
BILJIMBY, 30KpEMa y CTaTyCl «BOpa B 3aKOH1», HEOOX1THO BCTAHOBUTH:

1) 31iliCHEHHS] HUM 3JIOYMHHOTO BIUIUBY;

2) 3A1HCHEHHS 3JIOYMHHOTO BIUIMBY 1HIIIMMHU JBOMA YH OljbIie Cy0’€KTaMu;

3) KOOpAMHAII Cy0’€KTOM MiJBUIIECHOTO 3JIOYMHHOTO BIUIMBY 3JOYUHHOI
MISUIBHICTD 1HIIUX OC10, SIK1 3A1MCHIOIOTD 3JIOYMHHUN BILIUB.

[TousTTs Cy0’€KTa MiABUIIEHOTO 3JI0YMNHHOTO BILTUBY € HIMPIINM, HI’K TTOHATTS
«BOp B 3akoHD». OCTaHHIN € pI3HOBUIAOM CyO’€KTa IIJBHILEHOTO 3J0YMHHOIO
BuBY. Hi 3 ¢opmymroBanHs, 3akpimieHoro y 4. 5 c¢r. 255 KK, Hi 3 m. 2 mpumiTku
uiei crarri KK He BumimBae, 1Mo Kareropis «BOp B 3aKOHI» OXOIUIIOE BCl TpU
MOHATTS: «0c00a, sKa 3IIMCHIOE 3JOYMHHUN BIUIUBY; «0co0a, sika mepedyBae y
CTaTycl cy0’€KTa MiABUILIEHOTO BIUIUBY»; «BOP B 3aKOH1».

HaBnaku: He koxHa 0co0a, sika 31HCHIOE 3JI0YMHHUI BIUIMB 1 HaBITh HE KOKHA
ocoba, sika mepebyBae y craryci cy0’€KTa IMiJIBUIIIEHOTO BIUIUBY, €, 33 3aJyMOM
HAIIOI0 3aKOHO/IABIIsl, «KBOPOM B 3aKOH1».

[Ipu pomy m1s kBasmipikamii aii ocodu, sika mepedyBae y CTaTycl «Bopa B
3aKOH1», 3a 4. 5 cT. 255 KK Hemae moTpebu y 10aTKOBOMY BCTAaHOBJICHHI CTaTyCy
«BOpa B 3aKOHI» — JIOCTaTHBO JOBECTH mepeOyBaHHS 0ocoOu y cTaTyci cy0’ekra
H1ABUIIEHOTO 3JI0YMHHOTO BILJIUBY.

BuxopucToByoun BiANOBIHUN 3BOPOT, 3aKOHOJABEIb, BOUEBU/Ib, «3ITpaB Ha
BUINIEPEDKEHHS» —  cnpoOyBaB  BiapearyBaTM Ha  MaidOyTHI  TPYJHOILI
PaBO3aCTOCYBAaHHS, MOB’SI3aH1 3 BU3HAHHIM KOHKPETHOI OCOOM «BOPOM B 3aKOHI»,
MOHSTTSA SIKOTO JI0 TOTO X Y Cy4aCHUX YMOBaX TPaHCHOPMYETHCS.

BusBnserscs, 30KpeMa, IO Ha ChOTOAHI NyOJiYHE 3amepedyeHHs CBOET
HAJICXKHOCTI JI0 YUCJIa «BOPOB B 3aKOH1» MOXE 1 HE TATHYTH CaHKIIIi 10 0COOU 3 OOKY
3JI0AIMCHKOTO CHiBTOBapuCTBA. [Ipo cepito3Hl TPyJHOII JOKa3yBaHHS TOTO, IO
MeBHA 0c00a € «BJI0JIIEM B 3aKOH1», MMUITYTh OKPEMI TIOCIITHUKH.

3 iHmoro 0OKy, iCHye YCHINIHUI TOCBIJ 3acTocyBaHHs po3pobnernx MBC
['py3ii 70Ka30BUX CTaHAAPTIB MO0 BCTAHOBJIEHHS HAJIEKHOCTI MEBHOI ocoOM 10
YHUCJIa «BOPIB B 3aKOHI.

3akpituiere B 4. 5 umHHOI penakmii cr. 255 KK dopmynioBanns, Ha Hamry
IYMKY, HE TIOBHOIO MIPOIO Y3TOJIKY€ETHCS 3 BUPOOJECHUMH TEOPIEID KPUMIHAIBLHOTO
npaBa BHMOTaMU J0 3MICTY KBami(piKylouMX O3HaK sK 3acol0y audepeHiiamnii
KPUMIHAJIBHOI BIAMOBIAAIBHOCTI.

OpHi€ro 3 TAKMX BUMOT € HEXapAKTEPHICTh BIJIMOBIIHOTO BapiaHTy MOBEIIHKH,
TOOTO O3HaKa, fAKIA HAJAETbCs  BJIACTUBICTH  KBadidikyrouoi (0co0IMBO
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KBaJIi(hiKyI0UOi), HE TTOBUHHA OYTH HOPMOIO JjIsi OUIBIIOCTI IEBHOTO KPUMIHAJIBHOTO
MIPABOIOPYIICHHS.

[Ipy upoMy CTBOpPEHHS 1 KEpIBHUITBO 3JIOYMHHOIO OpraHizaiiero abo
3JIOYMHHOIO CHTBHOTOIO, KapaHne 3a 4. 1 1 1. 4 c1. 255 KK, BiamosimHo, nependavae
BUMHEHHS BKa3aHMUX il came 1 TUIbKH Cy0’€KTOM 3JIOUMHHOTO BIUIMBY — 0€3 HHOTO
oco0a BKa3zaHi Aii 3A1MCHUTH IPOCTO HE CIIPOMOIKHA.

Buxonute, 1mo po3riasgyBaHa ocoONMBO KBamidikyloya O3HaKa MOxke (Mae)
BOauatuch y OyIp-KOMY BHIAJIKy BYMHEHHA [i, 3a3HaueHux y 4.1 1
4. 4 cr. 255 KK, mo 3mynrye, Tak OM MOBUTH, aBTOMAaTHYHO KBadi()iKyBaTH CKOEHE
BKe 3a 4. 5 el crarti KK.

31 CKa3aHOro BUILIMBAE, IO Y PO3TISAYyBaHIA YaCTHHI KPUMIHAJIBLHUN 3aKOH
noTpedye He OYKBaJbHOTO, a OOMEXYBAJIBHOIO TIYMAauy€HHS: BBaKaEMoO, MIO 3a
4. 5 cr. 255 KK mijsirae BiZIOBIIAIBHOCTI JIMIIIE «BOP B 3aKOHI» 1 «IIPUPIBHIHUI
JI0 HBOTO CY0’€KT MIJBUILEHOTO 3I0YMNHHOTO BILTUBY.

3aKOHOMPOEKTOM, YXBAJIEHUM SIK 3aKoH BiJ 4 yepBHs 2020 p., IpONOHYBaJIOCh
BCTAHOBUTU KpPUMIHAJIbHY BIJANOBIABHICT 3a MepeOyBaHHA OCOOM B CTaTycl
«@3noxii y 3akoH» (4. 2 c1. 255-1 KK y penakiii mpoexry).

MalyTh, Ha TaKuii KPOK PO3POOHUKIB 3aKOHOIMPOEKTY HAJAUXHYB 3apyOlKHUI
JOCBIJ: BIAMITHOIO O3HAKOI KPUMIHAJIBHOIO 3aKOHOJIABCTBA I'py3ii € BCTAHOBJICHHA
BI/IMOBIJAIBHOCTI 32 3aHHATTSI 0CO0O0I0 BUCOKOTO CTAHOBUIIA Y 3JIOYMHHIN 1€papxii.

3rajiana iHiIllaTHBA, OJIHAK, 3a3Hajia KOPCTKOT KpUTHUKH 3 00Ky (axiBiis [HEY
Amnapaty BPVY, ski ctBep/KyBanu, 1110 cami 1Mo co0l HAJIEKHICTh 0COOM /10 MEBHOI
IPyIU YU CIUIBHOTH (HaBITh 3JIOYMHHOTO CIPSIMYBaHHS ), 3aHHATTS HEIO 0COOJIMBOTO
CTaHOBMIIIA y BIATIOBIIHOMY CEPEIOBUIII, 1[0 HE 3HAUIILIN peaiizailii B 00’ €KTUBHIN
JUHACHOCTI y BUTJIAMI CYCIUIBHO HEOE3NMEeYHOro IisIHHS, HE MOXYTh OyTH BH3HaHI
3JI0YMHOM.

[TokapanHs, K€ € HAWTSHKYOIO 3 THX MPABOBUX CAHKIIH, SKI MOXYTb OyTH
3aCTOCOBaHI J0 TEBHOI OCOOM, Ma€ 3aCTOCOBYBATHCh HE 3a «CTATyC» UM «CTaH»
MeBHOI 0coOM, a 3a [isHHA, SKI 3aBJal0Th IIKOJAU ab0 CTBOPIOIOTH 3arpo3y
3aIIOIiSTHHS IITKOU TIPABOIIOPSIAKY.

Sk OaumMo, y UbOMY pa3l 3aKOHOJABElb MEBHOK MIpOI0 BlIpearyBaB Ha
KPUTUKY NapJlaMEHTChKUX €KCHepTiB, 00 HE 3ampoBaJMB CAMOCTIHHY KpPUMIHAIbHY
3a mepeOyBaHHA Y BIAMOBIIHOMY CIHENU(pIYHOMY CTaTyCi, a BHU3HAB OCTaHHIM
0c0o0JIMBO KBaJTi(hiKYHOUOI0 03HAKOIO 3JI0UMHY, nependadeHoro ct. 255 KK.

dopmymoBanns i 4. 5 «/lii, mepembaueni ...» (mami— 3a TEKCTOM) HeE
JO3BOJISIE TIOTOJUTUCH 13 TBEPKEHHSAMH TPO Te, IO M O3HAKK CKIIATy
aHATI30BAaHOTO 3JIOUYHMHY «IiNagae MpocTo (i3uuHa MPUCYTHICTh «BOPA B 3aKOHI» Ha
Teputopii YKpaiHu... camo 1o co0i nepedyBaHHs 0coOU y CTaTycl «BOpa B 3aKOHI»
Ha TEPUTOPIT YKpaiHU CTAHOBUTH 3JTOUHH).

®daktruHo y umHHIN penakmii cT. 255 KK 3HailmoB BimOWUTTS TEOpeTUYHUI
NIAX14, 3TIJHO 3 SKUM: HE MOXHA pO3IIMPIOBATH ICHYIOYE TMOHATTS IIJCTaBU
KPUMIHAJBHOI BIAMOBIAAIBHOCTI 1 3JI0YMHY JUIsl TOTO, 1100 BOHU HE CyNEpeUYMIH
HopMmaM Oco0nuBoi yactuau KK 11070 perinamenTaiiii ocoOJMBUX B3aEMOBITHOCHH Y
TaK 3BAaHOMY 3JIOYMHHOMY CBITi; CTAaTyC «3JIOAIN y 3aKOH1» SIK NEBHa crenudiyHa
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O3HaKa, 110 OXOILTIOETHCS YMHUCIIOM BCixX crmiByuyacHuKiB, de lege ferenda moxxe Oytu
MOKJIAaJeHO B OCHOBY BHU3HAa4YCHHS CIeUiaJbHOrO Cy0’€KTa SK  O3HAKH
KBaJTi(piKOBAHOTO CKIaay 37104uHy y cT. 255 KK .

Ha mincrasi 3akony Bin 4 yepBus 2020 p. KK 0yno, 30xpema, AOMOBHEHO
CT. 255-1, sKa BCTAHOBIIOE BIAMOBIJAIBHICTE 32 YMHCHE BCTAaHOBJICHHS a0o0
MONIMPEHHS B CYCHIIBCTBI 3JI0YMHHOTO BIUIMBY 3a BIZICYTHOCTI O3HAK, 3a3HAYCHUX Y
4. 5 c1. 255 uporo Koaekcy. [Ipu upomy amns inkpuminyBanHs 4. 5 ct. 255 KK cnig
BCTAaHOBHUTHU O3HAKH, 3a3HaueHi y cT. 2551 KK.

HeMoxnuBicTh OJIHOYACHOTO NPUTSTHEHHS 10 KPUMIHAJIBHOT
BIIMOBIAATBHOCTI Cy0’€KTIB 3JIOYMHHOTO BIUIMBY 3a JBOMa 3abopoHamu (CT. 255 1
cT. 2551 KK) obymoBnena nmosoxxeHHsM 4. 3 ¢1. 2 KK, BIAMOBITHO A0 SIKMX HIXTO HE
MOXe OyTH TPUTATHEHHM 10 KPUMIHAJIBHOI BIAMOBITAIBLHOCTI 32 OJHE 1 TE€ came
KpUMIHAJIbHE MPABOMOPYIICHHS O1IbIIIe OJJHOTO pa3y (B HAIOMY BUMIAJKY 32 YMUCHE
BCTAHOBJICHHS 200 MOITUPEHHS 3JJIOYNHHOTO BILJTUBY).

BincytHicTh 03Hak, 3a3HaueHux y 4. 5 c¢1. 255 KK, 13 mormsiny iHKpuMiHyBaHHS
cT. cT. 2551 KK o3Hauae, mo ocoba, ska yMHUCHO BCTaHOBIIOBaJIa a00 TOIIHMPIOBAIA
3JIOYMHHUN BILIMB, HE CTBOPIOBAJIA 3JI0YMHHOI OpraHizallli, 3JI04MHHOI CIIJIBHOTH, HE
KepyBaja 3JIOYMHHOIO OpraHi3ali€ro, ii CTPYKTYPHUMHU YaCTUHAMH, 3JIOYUHHOIO
CHUIBHOTOIO, HE Opajla y4acTl y 3JI0YMHHIA OpraHi3ali.

LmtocTpyroun cBow Te3y mpo Te, mo 3akoH Bia 4 yepBHs 2020 p. MICTUTh
HU3KY TIOJIOKEHb, SIKI CylepedaTh TMPUHIUNAM IOPUAUYHOI BU3HAYEHOCTI 1
MPOTOPIIIHOCTI, a OTXKEe, MOXKe OYyTH BU3HAHUM HEKOHCTUTYIIMHUM, M. XaBpoHIOK
MOJICNIIOE TaKy CHUTYyallito. byab-skuii 0e3XaThbKO, KMl KOPUCTYETHCS IOBArol0 y
CBOEMY ABOpP1 cepejl 1HIMUX Oe3XaThbKiB 1 MIAOYPUTHh OJHOTO 3 HUX JO 3JICHOTO
YXWJICHHS BiJI CIIJIATH aJliIMEHTIB, BYMHUTH 3JI0UMH, KapaHuii 3a 4. 1 ct. 255-1 KK..

VY 1boMy K KOHTEKCTI BKAa3ye€ThCsl HA MOXJIHMBICTH PO3MOYATH KPUMiHAJIHHE
npoBamkeHHsa 3a 255-1 KK mono: nuckMeHHuka, skuii HanucaB npo PoOGin ['yaa,
a/pKe 1 MOKHA PO3YMITH SK TIOCHJICHHS Ta TMOIIMPEHHS 3JIOYMHHOTO BIUIMBY,
OCOOJIMBO SIKIIO TPUXMJIBHUKHA TBOPY OOHMPATUMYyTh TaKy K MOJEIb ITOBEIIHKH;
akTopa (uIbMy, SIKMI 4epe3 CBOi OCOOMCTI SIKOCTI 1 MOKJIMBOCTI TaK JOCKOHAJIO Ta
MPaBJIMBO 31TPaB KEPiBHUKA 3JIOYMHHOI OpraHizallii, 0 TUM CaMHUM 3/[1CHUB BILJIWB
Ha CBIJIOMICTb OCOOHM, CXMJIMBIIH 11 IO BYUNHECHHS TSHKKUX 3JIOYHMHIB.

3anuInaEeThCs  COOMIBATUCh Ha  MpPOQECIdHICT 1 3J0pPOBUM  IJy3A
paBO3acTOCYBayiB, a BIJITAK HA T€, III0 OKpecieH1 (HaayMaHi?) MPOTHO3U HE CTAHYTh
pPEaNBHICTIO, @ TOMY JI0 BUIAAKIB (30KpeMa, 3aco0aMy MHUCTEITBA) pOMaHTH3AIIl 1
repoizauii KpuMiHanbHO1 cyOKynbTypu cT. 255-1 KK He 3acTocoByBaTuMeThCs.

[lpunaiiMHi 110 TakKoi JYMKH CXWJIS€ ICHYHOYa Ha ChOTOJHI MpaKTHUKa
CKJIaJaHHs 1 BpyYEHHS MOBIIOMIJICHb MPO MiI03py 3a cT. 255-1 KK,

Buiie po3riisiHyTi Jniie oKpeMi KpUMIHAIBHO-TIPAaBOBI HOBEIH, 3alPOBAKEHI
3akoHoMm Bix 4 yepBHs 2020 p. OgHaK HaBITH 13 3aMIPOTIOHOBAHOTO CTHCIIOTO aHAII3Y
3p03yM1JI0, IO HOB1 HOPMATUBHI MOJIOKEHHS, CIIPSIMOBaHI Ha MPOTHU/II0 Cy0’€KTaM,
Kl 3aliMalOTh BWIIE CTAHOBUIIE Y 3JOYMHHIA 1iepapxii, € CKIQJHUMH IS
3aCTOCYBaHHs, YACTKOBO HEOTHO3HAYHUMHU 1 TUCKYCIHHUMH.
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Hes3Baxkaroun Ha 11e, po3MIsilyBaHl HOBEJIM 3arajoM MaroTh (MIOBUHHI MaTH)
NO3UTUBHUI e(eKT, aJke BOHMU TMependadaroTh €JIEMEHTH BIUIUBY Ha JiepiB
3JIOYMHHOTO CBITY, 30KpE€Ma YMOKJIUBIIOIOTH MPUTATHEHHS iX 10 KPUMiHAIBHOI
BIJIMTOBIIAJILHOCTI 32 TIPOSIBH COIIaTbHO HEMPUUHITHOI TOBEIIHKH.

VY 4eproBuii pa3 MEPEeKOHYEMOCHh y TOMY, IO HE MOXKE OyTH KPUMiHAIBHOTO
3aKOHY, B IKOMY O BC1 HOpMU OyJH 0OyI0BaHi 3 TOTPUMaHHSIM OMPISIHOT YITKOCTI —
0e3 MeBHOI HEBU3HAYEHOCTI HE 001MTHCH. 3a TaKUX OOCTaBUH OCOOJIHMBY 3HAYUMICTh
HaOyBae mpodeciiine HayKoBO-TIpakTUuHE KoMeHTyBaHHs cTtateil KK, 3minenux abo
BKJIIOUeHHX 10 1boro Koxekcy Ha miactaBi 3akony Bix 4 yepBHs 2020 p. Y cynosiit
NpaKTUIll BUHUKAIOTh MHUTaHHS WIOJ0 3aCTOCYBaHHS OKPEMHUX IOJIOKEHb
3aKOHOJABCTBa YKpaiHW MPO KPUMIHAIBHY BIAMOBIAAIBHICTh, Kl PETJIaMEHTYIOTh
MPU3HAYEHHS TOKApaHHs 33 FPYIOBI 3I0YHHH.

Hanpukinii po3risty JaHOTO MUTaHHS HE MOXKHA 001MTH yBaroro i npobiemy
peamizanii MeTu nokapanHs, nporosomenoi y cr.50 KK Vkpainu, 3a BUMHEHHS
KPUMIHAJIBHUX TPABOMOPYLIEHb MPOTH IpOMAJChKOi Oe3neku. BoHa oOyMoBieHa,
Hacamrepes, BEIUKOI0 aMIUTITYI0I0 Mk HIDKYOIO Ta BUIIOKO MEXaMHU OJTHOTO ¥ TOTO
caMOro BUJY IOKApaHHA Yy CaHKIISX CTaTed MpO KpHUMIHAIbHI MPaBOMOPYLIEHHS
IpOTU TpoMajachkoi Oe3meku. Tak, cepenHe 3HAYCHHS aMIUIITYJU TMOKapaHHS Y
BUTJISIAI 11030aBJIEHHS BOJII B CAHKIISIX HOPM MPO KpPUMiHAJIbHY BIJIMOBIJAJIBHICTh 32
KPUMIHAJIbHI MPABOMOPYLIEHHS MPOTH I'POMAJChKOI O€3MEKU CTAaHOBUTH 5 POKIB. Y
caHkIli cT. 257 «banauTU3M» aMIUIITy1a MMOKapaHHS y BUTJISI MO30aBJIEHHS BOJII
csarae 10 pokiB, 1[0 B CBOIO uepry cTtaHoBUTh 71 % ycTaHOBIEHOI 3arajbHOIO
YACTUHOK MaKCHMaJIbHO MOKJIMBOI PI3HMIII MK HM)KUOIO Ta BHUILOK MEXEIO 1IbOT0
BUJTy TIOKapaHHSI.

Cnig mam’siTaTd 1 TMPO Te, MO HABITh SIKICHUM KPUMIHAJIBHUN 3aKOH HE
rapaHTy€e CHPaBEUIMBOTO 1 BUBAXKEHOTO IpaBo3acTocyBaHHs. bo edekTHuBHICTH
3aKOHOTBOPEHHS BUMIPIOETHCS MEpeAyCiM MpPaBO3aCTOCYBAaHHSAM: SIKUM Ou He OyB
3aKOH, BiH MOK€ OyTH CIIOTBOPEHUH MPAKTUKOIO HOTO 3aCTOCYBaHHSI.

BucHoBok 10 1 nuTaHHs.

3a3HaveH1 npobyieMu KBamiQikaiii KpUMiHAIBHUX TPABONOPYILIEHb, BUNHEHUX
3JIOYMHHOIO OpraHi3alli€lo, a TaKoX BIJIMEXKYBaHHA iX BiJ 1HIIMX BH/IIB
KPUMIHAJIbHUX MPaBOMOPYILIEHb, BUNHEHUX Yy CIIBYy4YacTi, 0OYMOBJIEH1, HacaMmepe,
BUKOPHUCTAHHSAM 3aKOHOABIIEM OLIIHOYHUX O3HAK, & TAKOXK TaKWX, SKi HE BUPAKAIOThH
COIIIAJIbHO-TIPABOBY ~ OCOOJIMBICT 1 HE TMIAKPECTIOITh CTYIIHb CYCHUIBHOT
HEOE3MEeUYHOCT] TaKoro 00’ €THAHHS.
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2. JINCKYCIAHI INMUTAHHA moa0 3ACTOCYBAHHA
KPUMIHAJIBHOT'O 3AKOHOJIABCTBA, SAKE INEPEJIBAYA€
BIAITOBIJAJIBHICTD 3A KPUMIHAJIBHI ITPABOITIOPYHIEHHS ITPOTHU
I'POMAJICBKOI'O NOPAAKY

B ycix OyHTax Ta pEBOJIOLISIX TOJIOBHOIO IFOYOI0 OCOOOI Ha IOYATKY
iIcTOpUYHOT ApaMu 3aBkaAu OyB HaToBH. Bin 3pyiiHyBaB bacTuiiio Ta mrypMmyBaB
3umoBuii maman. CBOro dYacy areHTH UApChKOTO ypsay TMpaiioBaiud Hajl
«pO3MATIOBAHHSAM MHUPIIABUX JKaJlaHb TEMHOI Macu», HaJAUXaloud HaTOBIIHU
YOPHOCOTIHIIB Ha MOTPOMH Ta MOOUTTS, MTOTIM areHTH aHTUKOMYHICTUYHUX TPyN Ta
opraHizallii MmairpiBajiy MacoBi iICTEPii MPOTH «YEPBOHUXY, PO3MAITIOBAIN HEHABUCTD
oOuBarers.

MacoBi 3aBOpyIIEHHS TOCSTal0Th Ha TPOMAJACHKY O€3MeKy 1 TpoMajCchbKuit
NOPSIIOK. 3riJHO 3 YWHHUM 3aKOHOJABCTBOM YKpaiHM MPO KPUMIHAIbHY
BIJIIIOBIJIAJIbHICTh MAacoOBl 3aBOPYIIEHHS O0’€KTUBHO MPOSBISIOTHCS Yy TaKUX AISX:
HAaCUJIbCTBAX HaJ[ 0c000I0, MOrpoMax, MiJnajiax, BUOyxax, 3HHUIICHHS MaifHa, omopi
NpeJCTaBHUKAM BJIAJW 13 3aCTOCYBaHHSAM 30poi YW IHIIMX NPEIMETIB, SIKI
BUKOPUCTOBYIOTHCA K 30pOs.

Y 4.1 cr. 294 KK Vkpainu nependadeHa BIANOBIJAIBHICTh 3a OpraHI3aliio
MacCOBHX 3aBOPYIIIEHB, @ TAKOK 332 aKTHBHY Y4acTb Y HUX. MacoBi 3aBOPYIICHHS, 110
NpU3BEIN J0 3arubem Jrojedl abo 0 HACTaHHS 1HIIWX TSOKKUX HACHIJIKIB,
kBamdikyroTbes 3a 4. 2 cT. 294 KK Ykpainu.

Takum YWMHOM, 3a YMHHUM 3aKOHOJABCTBOM YKpaiHU NpO KPUMIHAIBHY
BIJIMOBIJIAJIBHICTh Cy0’ €KTaMH BIMOBIAAIBHOCTI 32 MacOBl 3aBOPYILEHHS € JIUIIE iX
OpraHizaTopu ¥ akKTHUBHI YYaCHUKH. Y JisX MACUBHHUX CIOCTEPIradiB MoAii, ki Oyau
MPUCYTHIMH Ha MiCIli BAMHEHHSI MACOBUX 3aBOPYIIIEHb, HEMAE CKJIATy 3JI0YMHY.

VY cr1. 295 KK VYkpainu nepenbaueHa BiANOBIAAIBHICT 3a MyOJIIUHI 3aKJIMKU
710 TIOTPOMIB, 3HHUIIICHHS MaliHa, 3aXOIUICHHS OYIiBeIbh YU CIOPYH, HACHIHHUIIBKOTO
BUCEJICHHS TPOMAJSH, IO 3arpoXylOTh TpPOMAJChKOMY TOPSAIKY, a TaKOX
PO3MOBCIOJKEHHS, BUTOTOBJICHHS 4YHM 30€piraHHs 3 METOK PO3MOBCIOKCHHS
MaTepiaiaiB TaKoro 3MiCTYy.

Y  Teopili KpHUMIH&JIBHOIO TMpaBa OKpeMi MpoOJeMU  KPUMIHAIBHOI
BIIMOBIJAIBHOCTI 32 MAcCOBl 3JI0YMHM JOCHIDKYBJIM Taki BiJIOMI BYE€HI, SK
FO.M. JleMuos, M. Kopxancekuii, B.B. Ky3neno, M.I. Menbnauk, C. Cirene,
M.C. Tarannes, A.M. Tpaiinin, M.1. XaBponrok, C.C. fnenko, Ta iHImi.

PesynbraT HayKOBHX JOCIHIDKEHB IIOJIO 3arajbHUX NUTaHb KBamidikarii
MaCOBUX 3aBOPYIICHb MICTSATh 0araTo 3HAYMMUX TEOPETHYHHUX TOJOKEeHb. OHAK
JIesIK1 3 HUX 1 CbOTO/IHI 3aJIUIIAI0THCS IUCKYCIHHUMU.

30kpeMa, MOBa ijie PO BiAMEKYBaHHS MACOBUX 3aBOPYIIEHb Bijl TPYMOBOTO
MOPYIICHHS TPOMAJICHKOTO TOPSIKY Ta XyJITraHCTBA, a TAKOXK MPO BiAMOBINATBHICTD
3a aKTUBHY Y4acTh Y MaCOBHUX 3aBOPYIICHHSX.

Sk mpukiaa, npuragaeMo MUHYJ nojii, siki Manu Mmicue 16 rpyans 2006 p. B
M.XapKOoBI MiJ] Yac MPOBEACHHS MITHHIY MPOTH OYAIBHUITBA CYNEPMApKETYy, SIKUN
3aKIHUYMBCS JEMOHTaKEM METAJIEBO1 OTOPOXKi Ta O1MKOIO.
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3a manum Qakrom caiguum Bigmgiiiom YCBY Oyma nopymieHa kpuMiHalbHA
CIipaBa 3a O3HAaKaMU CKJIaay 3J04uHY, nependayeHoro 4. 1 cr. 294 KK Vkpainu —
Oprasizaifisi MacOBHUX 3aBOPYIIEHb, II0 CYMPOBOIKYBAJINCS HACHIBCTBOM HaJ
0c00010, 3HUIICHHSIM MaifHa, a TAKOYK aKTUBHA Y4acTh Y MACOBHUX 3aBOPYIICHHSX.

Y mporeci OCYyIOBOTO PpO3CHiTyBaHHS B JIaHIM KPUMIHAIBHIA CIpaBi
NpaBWIBHICTh KBadidikaii Aiif 0OOBHMHYBa4€HHX HEOJHOPA30BO CTaBHUJACS Mij
CYMHIB SIK OpraHaMu IPOKYpPaTypH, TaK 1 CyJOM.

Tak, mpokypop, IpoaHai3yBaBIIM MaTepiaid BUIE3a3HAYCHOI KPUMiHAIBHOT
CIPaBU B XOJ1 JOCYJOBOTO CHiJICTBA, AIMIIOB BUCHOBKY MPO TE, [0 BOHA MiJIsIrae
3aKPUTTIO 32 BIJICYTHICTIO CKJIay 3JI04MHY, iepeadaderoro 4.1 c¢r. 294 KK Ykpainu.
CBoe pilleHHs BiH apryMEHTyBaB THUM, IO IO COpaBl OyJO0 BCTaHOBJICHO, IO
MIPOTHUIIPABHI Jiii (3HUIIIEHHS MaliHa, HAHECEHHS TUIECHUX YIIKOJKCHb) OyJIM BUMHEHI
HE 3 METOI IMOPYIIUTH TPOMAJICBKUNA NOPSAIOK, a y BIJHOIIEHHI KOHKPETHOI
IOPUIUYHOI 0COOM Ta Mij 3arajdbHUM KEPIBHUIITBOM TPYMOIO 0Ci0, y4acTh SIKUX B
akuii OyJyia 3aB4acHO OIIau€Ha.

Hane  pimeHHs  OyJ0  OCKapK€HO  aJBOKATOM  IOTEpPHUIOro  JI0
YepBOHO3aBOJCHKOTO PallOHHOTO CyAy M. XapKoBa, ajle CyJ AIMIIOB BUCHOBKY IPO
BIJICYTHICTh MIJICTaB 100 11 3aT0BOJICHHS.

Bkazana nocraHoBa Oylia ockapkeHa 10 AmNeNsiiiHoro cyay XapkiBCbKOT
o0nacTi. ApryMEeHTYIOYH CBOI 3alepeyeHHs, aJBOKaT IMOCHJIaBCA Ha Te, MO il
OOBHHYBAaU€HHUX, BHACIIJOK SKMX HACTAJM TSHKKI HACTIAKU (CIPUYMHEHHS TUIECHUX
YIIKOJX)KEHb PI3HOTO CTYMEHS TSKKOCTI 26-TH MOTEPHiINM, B TOMY YHCII TSHKKHAX
TIJIECHUX YIIKOJIXKEHb, 3HUIIIEHHSI MaifHa, 10 3aMo/isJI0 MAaHHOBY LIKOJY Y BEJUKHUX
po3Mipax, TyONiyHI 3aKJIMKH 10 JEMOHTaXy METaJeBOi OrOpoXKi, KEpPIBHHUIITBO
HATOBIIOM, 3J1ar0JKEHICTh A1l ii yJ4acHHKIB, peTelIbHa MiArOTOBKA JI0 3aIIaHOBAHOT
aKiii) He MOXYTh OXOILTIOBATHCS CKJIAJOM 3JIOYMHY «XyJiranctso». Kpim toro, B
noctadoBi [Inenymy BepxoBnoro Cyny Ykpainu Ne 10 Bix 22.12.2006 p. 3a3HaueHo,
IO MPU PO3MJISIAI KPUMIHAIBHUX CIIPaB MPO XYJIITaHCTBO BCTAHOBJIEHHIO MiJIATAIOTh
BCl (paKTU4YHI OOCTaBMHHU CIIPaBU, B TOMY YHUCII CIPSMOBAHICTb YMHUCIY, MOTHBH,
MeTa, XapakTep Al KO)KHOrO YYaCHUKA XYJIraHCTBA.

Tak, y BigmoBimHOCTI a0 cT.296 KK VYkpaiHu MOTHBOM JaHOTO CKJaTy
3JIOYMHY € sIBHA HEMOBara /0 CyCHiJbCTBA, a B IOCTAHOBI MPO MPUTATHEHHS B SIKOCTI
OOBHMHYBAYE€HUX YYaCHHUKIB 3a3HAYCHOT'O BHWIIE MITHHTY BKa3aHO Ha KOPHUCIHMBHA
MOTHB BUNHEHOTO HUMHU JTISTHHSI.

PosrnsnyBmm ckapry B amensmii, CyJqoBa MajaTa CyAOBOi KOJerii 3
KPUMIHAJIBHUX CHpPaB JINIIIAa BUCHOBKY TIPO Te, M0 YepBOHO3aBOACHKUN pPaiOHHUMN
CyZl M.XapKoBa JIOMYCTUB HETIOBHOTY B AOCIIKEHH1 310paHUX 1O CIIpaBi MaTepiaiB,
IO MOTATN0 3a cO00I0 MepeayacHICTh Ta HEKOHKPETHICTh BHCHOBKIB y YacCTHHI
OOTPYHTOBAHOCTI TOCTAHOBU MPO 3aKPUTTS KPUMIHAIBHOI CIPaBH 3a BIICYTHICTIO
CKJIay 3JI0UYHHY.

Ha miacraBi BUKJIaIEHOTO CyJ MOCTAHOBHB 3aJ0BOJIBHUTH CKapry aJBOKaTa,
MIOCTAHOBY MPOKYpOpa PO 3aKPUTTS KPUMIHAIBHOT CIPaBH, MOPYIIEHOT 32 03HAKAMHU
CKIady 3i104yuHy, nepegdadenoro 4.l cr.294 KK Vkpainu, ckacyBaTH, CHpaBy
HANPaBUTH MPOKYPOPY AJIs TPOBAHKEHHS JOCYA0OBOTO CIIiICTBA.
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Bce Buiie3asHauene CBiIYUTh PO MPAKTUYHY MOTPEOy 3’4CyBaTH 0COOIMBOCTI
KPUMIHAJIBHOI BiJIITOBIATFHOCTI 32 MAaCOB1 3aBOPYIIICHHS.

YV KpuminaneHomy komekci Vkpaimm 1960 p. 3akoHomasenp y cr. 2061
BCTAHOBHUB BiIIOBIJAIBHICTH 3a MIPU3UBH JI0 TOTPOMIB, HACHIIHHUITLKOMY BHUCEJICHHIO
rpoMajisiH 260 10 BUMHEHHSI 1HIIMX JIH, K1 3aTPOKYIOTh TPOMAJCHKOMY MOPSIIKY Ta
Oesmeri TpoMajsH, a TaK caMO 3a PO3MOBCIODKEHHS abo 30epiraHHS 3 METOIO
PO3MOBCIOIKEHHS MaTepiaiiB TAKOTO 3MICTY (JIMCTIBOK, MJIAKATIB TOIIO).

VY Ham dac crmocTepiraerbesi MpoOyIKeHHST HAYKOBOTO 1HTEpeCy 10 Mpodiaem
BEJIMKHUX COIIAJIbHUX TPYH 1, 30KpeMa, HaTOBIY, K y HayIll KPUMIHAJIBHOIO MpaBa,
TaKk 1 B comliaibHIA Tcuxosnorii. Tak, Hampukian, M.I. Koprkanchkuii MacoBUMH
3aBOPYIICHHSIMHU Ha3WBAa€ TMOPYIICHHS TPOMAJCHKOTO TOPSAKY HEBU3HAUYECHOIO
KUIBKICTIO JIFOJIEW — HATOBIIOM.

VY HaToBMmi JIOJMHA 37aTHA BUMHUTH TE, HA 1110 BOHA HE 3MOTja 0 HaBaKUTHUCS
OKpeMo Bia HaToBIy. lle 3yMOBIIO€ BENUKY CyCHUIbHY HEOE3MEeYHICTh MacOBOTO
37I0YUHY.

3 MeTOI0 3’5ICYyBaTU CYTHICTh TaKOI'O CYCHUIBHOTO (PEHOMEHY, SIK 3JTOUMHHHIMA
HATOBI, CJIJI 3BEPHYTHUCSA IO COIIabHOI Tcuxojorii. Tak, MOHATTSIM «HATOBID)
OXOTUTIOETHCS PSIJ] SBUII ITO3aKOJICKTUBHOT MOBEIIHKH, sIKI HE € OJTHaKOBUMH. Bumn
HATOBITY BUOKPEMITIOIOTH 32 PI3HUMHU O3HAKAMH.

Tak, K110 32 OCHOBY KJacu(ikaii OpaTy xapakTep 3/111CHIOBaHO1 MOBEIIHKH,
TO MO>KHA BUJIIJTUTH YOTUPU BUJIU:

1) BUNaaKOBUN HATOBII, KWW CKJIAJIAIOTh PO335BH, SIKI 3 LIKABOCTI 310panucs
OJIM3bKO MICIIS BYJUYHOI TTOIT;

2) eKCHpeCUBHHI HATOBI, SKUM ABJISE COOOI CYKYIHICTH JIIOACH, Kl
BUPAXKAIOTh CIUIbHI MOYYTTS (HAPUKIIAA, Paa0CTi, TOPS, MPOTECTY TOIIIO);

3) KOHBEHIIWHUI HATOBI, SIKUI 0a3ye€ThCs HA peaibHUX a00 YSIBHUX MpPaBHIIaxX
1 HopMmax. Hampukian, moBeainka risaadiB ¢pyTOOJILHOTO MaT4y BiJIIOBIIA€ SIKUMOCH
OPUMUHATUM [JI1 TOMIOHMX CHUTyalld HOpMaM, aje JaJeKo BHUXOAHWTh 3a MEXI
3BHYAMHOI MOBEJIHKH: BOOJIBAJILHUKKM Ha CTAIOHI INAJIIOTh TaK, SK HIKOJIW HE
JTIO3BOJIAIOTH COO1 B IHIIIMX CUTYallisIX;

4) niroyuii HATOBI, TOOTO TakWi, 1O 3IMCHIOE aKTUBHI Al Y BIJHOIICHHI
KOHKpEeTHOro 00’ekTy. Takuii HatoBm Moke OYyTH arpecUBHUM, IaHIYHUM,
KOPHUCIIMBUM, HECAMOBHUTHM.

Jlitounii HaTOBIT y CBOIO YEPry MOXKe OYTH MOIICHUN Ha ASKIJIbKA MABUIIB 32
XapaKTepoM 1/1€0JIOT1YHOrO (OHY, B SKOMY BIJOYBa€ThCs HOro is, a TaKOX 3a
xapakTepoM camoi faii. Hacammepen ciijg BIAMITUTH MOBCTAHCHKHUI HATOBII, KWW €
00OB’SI3KOBUM aTpUOYTOM YCIX PEBOJIOLIMHUX TMOTPSACIHB. Y TaKWil BUJ HATOBITY
MOXe OyTH OpraHi30BaHO, BHACIIJOK YOTO CTUXIWHUN 3JI0YMH TMEPETBOPIOETHCS B
YCBITOMJICHHM aKT TOJITHUYHOI O0poThOW. JIJis iHIIMIN BUAIB AIFOYOTO HATOBITY IIs
O3HAKa € MEHII XapaKTEePHOIO.

Jlo 1HIMX MABUIIB IIF0YOTO HATOBITY BITHOCATHCS:

1) arpecuBHMH, TIpU SIKOMY PiBEHb EMOIIIMHOTO 30Y/KEHHS, BHYTPILIHBOI 1
30BHIIIHBOI aKTUBHOCT1 CYTTEBO 3pOCTa€. B arpecBHOMY HATOBIII 3’ SIBISIETHCS

HOBUM CTaH, MOB’SA3aHUI 3 HAKONMUYEHHSM ICUXIYHOTO HANpPY>XEHHsS JIOJEH,
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ke 0a3yeThCs Ha BITYYTTSIX Big4aro, THIBY Toiio. OCHOBHOK OCOOJIMBICTIO

arpecCMBHOTO HATOBIY € JIECTPYKTHUBHA, pYyHHIBHA IOBEIIHKA CTOCOBHO

OTOYYIOUMX MIPEAMETIB 1 JIFOICH.

2) HartoBm, skwii psTyeThcs. Hampukmam, groAM MM Yac CTUXIKHHOTO JUXa,

KaracTpodu, siKi nepedyBaroTh y MaHIIl.

3) 3mobOyBaroumii HaToBm. Hampukian, BKIAIHUKKA OaHKY, SIKUH 30aHKPYTYBaB,

SIK1 BAMararoTh MOBEPHEHHS CBOIX BKJIAJIIB.

4) EKCTaTHYHUH HATOBII, Y SIKOMY JIFOJHM JOBOJATH ceOe JI0 HECTSAMHU B CHUTBHHUX

MOJIMTOBHUX a00 PUTYaTbHUX JIsX.

3arajioM yci BUJIM HATOBITY 00'€THY€ TOU (haKT, 110 BOHU € AY>KE JUHAMIUHUM,
MIHJIUBUM YTBOPEHHSM Jitoeii. HaToBIm MoKe JIerko MepexoJUTH BiJl OJHOTO CTaHy
1o iHmoro. I{s odcraBuHa poOUTH HATOBMN TaKWM, SIKUM BOJIHOYAC 1 JIETKO, 1 BaXKKO
KepyBaTH.

[IpoOneMy HaATOBIY Ta 3JIOYMHY AOCTIPKYBaB 1Taiiichbkuil opuct CHumioH
Cirene (1868-1913 pp.). V cBoiit kHU31 «370uMHHUN HATOBI. J[OCBIJ KOJIEKTUBHOL
IICUXOJIOT1(» BIH TIIOCTaBUB Iiepea CcoOOI0 3aBJaHHA — BHU3HAYUTH CTYIIHb
BIIMOBIJAIBHOCTI JIIOJIMHM 32 3JI0YMH, BYMHEHMM HEW Yy HATOBIIL. 3a WOro
TBEPHKCHHSIM HATOBI MOKE OYTH BTATHYTHH Y CKOEHHS HaKOPCTOKIIINX BYMHKIB,
pifITe — miAHATHCS 10 HAaWBHUINWX BEPIIUH CAMOIIOKEPTBH U TepOi3My.

[Ilo6 3po3ymiTH mOpUUMHMU KOPCTOKOCTI HatoBmy, C.Cirene MOAUISAB yCIX
JIOJIeH Ha YOTHPHU TUIH B 3aJICKHOCTI BIJ] iX Opi€HTallli Ha JOOPO YM 3710, CTYIICHS
aKTUBHOCTI YU MTACUBHOCTI, & CaMe, Ha 3JIMX Ta aKTUBHUX, 3JIUX Ta MACUBHUX, J0OPHUX
Ta aKTUBHMX, JIOOpUX Ta MACHMBHUX JItojei. BiH BBaxkaB, 110 HATOBI B OCHOBHOMY
CKJIaJIa€ThCS 31 3JIUX 1 aKTUBHUX Jitoje. Came BOHM Oa)XarOTh JiSITH, 3aBJIaTH IITKOIY
IHIITUM, a TACHBHA JO0OPOTa HE MOXKE BIUIMBATH HA HATOBII 1 KEPYBaTH HUM.

binbme cra pokiB Tomy C.Cirene mwmcaB: «lIcuxonoris HaTOBMY CIIOBHEHA
HecroiBaHkaMu... [li HecmomiBaHKM Maibke 3aBXKad Oe3BiIpagHOl  SKOCTI.
[Toeqnanus n00puX JrOJIEM Maibke HIKOJIM HE Ja€ 4YyJOBUX PE3yJIbTaTiB, 1HKOJH
BUXOJUTh MOCEPEIHIM, a B OIBIIOCTI BUMAAKIB HaBITH Ayxe moraHuil. HatoBm €
cepenioro, Je MIKpoO 3J1a pO3BUBAETHCA HAJA3BUYANHO JIETKO, TOAl SK MIKpoO 100pa
Maifke 3aBXKau Tpomaaae...B HaToBmi A00p1 SKOCTI JIIOAEH 3aMiCTh TOro, 100
M1JCYMOBYBATHCS, BIHIMAIOTBCS.

Otxe, cepel COIIATBLHO-TICUXOJIOTIYHUX MEXaHI3MIB, SIKI COPUYHHIOITH J0
BYMHEHHS HATOBHOM 3j10unHHUX aiii, C.Cirenae BUAIINB TaKi:

1) mepeBara B HATOBII HEraTUBHUX MOYYTTIB, IOIAHUX MTPUCTPACTEH;

2) MOMiHYBaHHS HEraTUBHHX IMOYYTTIB 3yMOBIIIOE arpPECUBHY TIOBEIIHKY;

3) BIUIMB YKMCEIBHOCTI OTOYCHHS Ha MOBEIIHKY 1HIUBIIIB.

ATpEeCcHBHICTh HATOBIY YacTO MPOBOKYIOTh BUCTYIHU OpPATOPIB HA CTUXIAHUX
YK 3a37ajerifp MiArOTOBICHUX MITHHTAX. 1X 3aKJIUKHA CTar0Th puBaOJIMBUMHU HE B
CHJIy TOTO, III0 BOHU € TIEPEKOHJIMBUMH, a 3aBJISIKA BHYTPIIIHIA TOTOBHOCTI HATOBITY
JI0 arpeCUBHOT TOBEIIHKYU Ta BIIUYTTS OE3KapHOCTI.

UumMm OiibIlie HATOBI, TUM AarpeCUBHINIOI € Horo moBeiiHka. Ile 3ymoBiIeHO
CTPIMKHAM 3pPOCTaHHSM YSBIICHHS IPO BCEMOTYTHICTh: «PamToBa BCEMOTYTHICTH Ta
MOXJIMBICTh BOMBATH — 3aHAJTO MIIIHE BUHO IS JIFOJCHKOI HATypH; HACTYyMae
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3allaMOpPOYCHHS, JIIOJIMHA BIAYyBa€ 3amax KpoBi, 1 11 MapeHHs 3aKiHYyeTbCs
KOPCTKOCTSIMI.

[TpuumHamu 3mounaHOTO HaToBIy C. Cirene Ha3WBa€: MiAIATIMBICTD YJICHIB
HATOBITYy HAaBIIOBAHHIO; BIUIMB YHCEIBHOCTI, PE3yJbTaTOM SKOTO € 301JIbIICHHS
IHTEHCUBHOCTI HETAaTUBHUX €MOIlI; MOpaJbHE CIISHIHHA, K€ € PE3yJIbTaToM
NEpPEeMOTrH 1HCTHUHKTIB HaJ BHUXOBAHHSIM CHJIM BOJi; MNPOOYIKEHHS 1HCTUHKTY
BOMBCTBA; CCU(PIYHUN CKIIa] HATOBITY.

Amnanizytoun npukiany, siki Hapoauth C. Cirene, arpecito JIFOAWHA B HATOBIII
CIPUYMHAIOTH TaKi MCUXOJIOTT4YHI MEXaHI3MU:

- B HATOBII 6araropazoBo 30UIBIIYEThCA €(EKT coliaIbHOI (hacrmTarii

(IpUCYTHICTh JIIOJICH, SKI € HaWOUIbII 3HAYYIIUM CTUMYJIOM
MOPIBHSHO 3 IHIIIUMH, CTBOPIOE HEPBOBO-TICUXIUHE 30y/HKEHHS B KOpI
TOJIOBHOTO MO3KYy W TOCHIIIOE JOMIHAHTHY peakiito. [ligBumiene
comianbHe 30y/KEHHs CIpUsi€ iil, HE3aJIeKHO BiJl TOro, MpaBUJIbHA
BOHA YU Hi1);

- 32 HassBHOCTI BEJIMKOi KIJIBKOCTI CTUMYJIIB Hallla CBIIOMICTb POOUTH
MOMWJIKMA B pO3MI3HABaHHI CTHUMYJIB (pO3MI3HABaJbHI KpUTEpIi
11eHTU(IKAaIll TPEeIMETIB HABKOJIUIITHBOTO CBITY CTAIOTh CIA0KIIINMU,
BUHHUKAE iAeHTU(IKalls 3a MOAIOHICTIO O3HAK, a HE 3a IXHIMHU
BIJIMIHHOCTSIMH ).

MexaHizmM poOOTH CBIJJOMOCTI, O3HAYEHUH sIK 17IeHTU(IKAIls 32 MOAIOHICTIO,

Ja€ 3MOTY 3pO3YyMITH TIE€BHY pOJb HACIIAYBaHHS SIK OCHOBHOTO BHUY IOBEIIHKH
JIIOJIMHU B HATOBIMI: CBIJIOMICTh BUOKPEMITIOE TIJILKU MOMIOHI MOBEIIHKOBI O3HAKH M
aBTOMATUYHO 3MYIIy€ THUCSYl JIIOJIed OyTH CXOXKMMH OJUH Ha OJIHOTO B MaHepl
MOBEIHKH.

B maci moaeit Oyab-gKi BIAMIHHOCTI B TTOBEIHII CIIPUHMAIOTHCS CBIJIOMICTIO
K 4yXl, Ha SIKI HE CJiJ 3BEepTaTH yBary, abo SK BOPOXI, SIKI BapTO 3HUIIUTH,
OCKIJIbKM BOHHU HE BIJIMOBIAIOTh KPUTEPISIM 1IEGHTUYHOCTI O3HAK.

C. Cirene BUOKPEMJIIOBAB JIBa TUIH 3JI0YMHHOTO HATOBILY:

1) >KOpCTOKWii, CIINHUA HATOBM, TAaKWUH, IO BTPATUB YCUIAKE MOYYTTA
CIIpaBeIJIMBOCTI i mepedyBae y cTaHi OyHHOTro 00KEBULIIS;

2) HATOBII, SIKWA HE TIEPEXOJHUTHh MEBHOI MEXI, MBHAKO MIKOAYE 3a THM, IO
BUYMHUB 3JI0YHH.

[Ilogo BIAMOBIZAIBHOCTI 32 CKOEHE, TO BUCHHI CTBEPDKYBAaB, IO OYIb-IKUI
3JIOYMH € PE3yJIbTaTOM il JBOX CWJI: 1HAMBIAYalIbHOTO XapakTepy W COIaJbHOTO
cepenoBuiia. ToOTO, Ha 3JI0YMH BIUTUBAIOTH TAKOX CUTyaTHUBHI YNHHUKHU. BogHouac,
Ha JTyMKY JOCJIiJIHAKA, €IMHUM B1JIMOBIIaJIbHUM 32 3JIOYMH y HATOBII IIOBHHEH OYTH
IHIUBIZ, a 3acO00M BUSBUTH Mipy HOTO BIAMOBIAAIBHOCTI € MOTO CXHJIBHICTH IO
HABIIOBAHHSI.

AHaNi3yloud CTPYKTYpY arpecMBHOIO HATOBILY, CJIiJl 3a3HAYMTH, IO BIH €
HEOHOPITHUM 3a CKiIagoM. TyT € pi3Hi MPOIIapKHU:

- OpraHi3aTopy MacoOBHX €KcleciB (0coOH, SIKi MPOBOASATH MiAITOTOBYY

po0OTY, 3a37aJ€er1Ib IVIAaHYIOTh 1 «IIPOTPaOTh» €KCLECH);
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- aKTUBHI y4YacHUKH (Ti, IO MarOTh Ha MeTi Oe3mocepeaHbo OpaTu
y4acThb Yy NPOTUIPABHHUX JisIX 3 METOI HaOyTTsd TakuM YHHOM
ABTOPHUTETY, «BHUIYCTUTH TMapy», TOOTO JaTW BUXIJ HETATUBHUM
€MOIIISIM TOIIIO);

- KOH(IIKTHI 0cOOM (BOHU 3a7Ty4arOThCsl 10 aKTUBHUX YYACHHKIB, /10
«sAIIpa» eKCIECIB TUTPKU Yepe3 BUHUKHEHHS MOXKIIMBOCTI B aHOHIMHIN
00CTaHOBIII 3BECTU paxyHKH 3 ocobamH, siKi rmepeOyBaioTh 3 HUMHU Y
KOH(DITIKTI);

- nig0yproBadi (Taki, skl 0OCOOMCTO HE 30UpAIOThCA AKTUBHO JISTH, a
parHyTh BUKOPHUCTATH IHIIUX JJISI JOCSITHEHHS BJIACHOI METU; BOHU
MaHIMyJOTh CYCHIJIBHOI AYMKOIO, 3BEPTAIOTHCS JO TMPHUCYTHIX 13
3aKJIMKaMu, 30ypIOIOTh HETaTUBHI €MOIIii TOIIO);

- criocTepiradi (CTaBJISIThCS 3alliKaBICHO JI0 TOTO, IO BiOYBa€eThCs, aje
HaMipy OpaTH y4acTh B aKTUBHHX JI5IX HE MAIOTh);

- BUIAJIKOB] (COpUMAIOTh MOAIN0 Oalayke, ajne iXHsA MNPUCYTHICTh
YUCENbHO 30UIbLIYE HATOBI, LIO0 HAJAa€ MPUCYTHIM BIIUYTTA
MOTYTHOCTI, CHJIH).

VY cydacHUX JOCHIIKEHHSX B raiy3i COLIaIbHOI ICUXOJIOTIT MOHATTS «HATOBIT
94acTO MiJIMIHIOETBCA TIOHATTSAM «Maca», M0 € HENPUIyCTUMHUM. AJDKE IS Macu
XapaKTEPHUMHU O3HAKaMH € i aMOp(HICTh, PO3MUTICTh, BIJKPUTICTb T'PaHUILb,
AHOHIMHICTh WICHCTBA, HASIBHICTh MPOTHJICKHOTO 32 CMUCJIOM OO’€THAHHS — EJITH.
[HuBinM Macu BUSBISIIOTH 3arajibHi CTEPEOTUNHN MOBeAIHKH. Ha BiaMiHY Bij Macw,
JIOM Yy HATOBIN BCTYMAalOTh Yy TICHHM KOHTakKT MiX coborw. OpHoctaitHi il
YYaCHHUKIB HATOBIY 3YMOBJICHI SIKUMOCH 3O0BHINIHIM CTHMYJOM Ta 3arajJlbHUM
EMOI[IITHUM CTaHOM.

Tak, y comianpHId TCHXOJOTIl TiJI HATOBIOM PO3YMIIOTh BIJIHOCHO
KOpPOTKOYaCHEe, KOHTAKTHE, YMCEJIbHE CKYMUEHHS JIOJeH, K1 nmepe0yBaloTh y CTaHl
M1JIBUIIICHOTO €MOIIHHOT0 30y/KEHHS Ta 00’ eIHaH1 O6e3MmocepeHBOI0 MTPOCTOPOBOIO
OJIM3BKICTIO i1 3araJIbHUM 00’ €KTOM yBaru.

[lepmi fmOCHIAHMKKA HATOBIY, cepel SKUX Oyid Takl MpeICcTaBHUKU
3aX1JHOEBPOIENCHKOI TpaauIlli BUBUCHHS 1aHOTO (peHoMeny, sk I'. JIlebon, I'. Tapn,
3. ®poiix Ta 1HOI, pO3MISAAIA WOTO SK 1ppalloHalbHY, CHINy U pyWHIBHY CHIly, JI€
MaHyIOTh HEYCBIIOMJICHI IMITYJIbCH, 3apaXKCHHS, HACJIIIyBaHHS Ta HaBIIOBaHHs. BoHu
HaMarajucsi 3HaWTH caMe TICUXOJIOTIYHI O3HAaKH IIbOTO YTBOPEHHS, BOAUaruu ix y
«KOJIEKTUBHIA NyII», «COLIAJIbHOMY pO3yMi» YM B «KOJEKTHUBHIA BoOJI». 3a iX
NEPEeKOHAaHHSM, CBIJOMa OCOOMCTICTh y HATOBII 3HUKA€E, a MOUYYTTS Ta i€l BCiX
OKPEMHUX OJIMHUIb, 1110 YTBOPIOIOTh €JJUHE I[iJIe — HATOBII, HA0YBaIOTh OJHOIO i TOTO
CaMoro raTyHKY.

VY Hami AHI NOWUpPEHHS (EHOMEHY «MAacOBOCTI» B CyYaCHUX CYCHIJIbCTBaX
(OypxnuBuli PO3BUTOK 3aco0iB MacoBoi iH(opmMarllii, ypOaHizamisi, 3pOCTaHHS
YUCENBbHOCTI (hOopMaNbHUX 1 HeOpMalIbHUX 00’ €qHAHb PI3HUX HAMNPSAMIB TOIIO)
00YMOBIIIOE aKTYaIbHICTh IOCIIKEHHS HaTOBIY.

Tak, mopsa 13 TMOMMPEHHSAM MAacOBUX SIBHII Ta yrpylmyBaHb y CYCHUIbCTBAX
CNi BIAMITUTA TEHACHII0 TOLIYKY 3aco0iB YIpaBiiHHS HEOPraHi30BaHUMH,
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CTUXIHHUMH cHiIbHOTaMU. [lepini AOCTITHUKY HATOBITY CTABWJIM IepeJl COO0K0 Take
K 3aBlaHHs. BOHM BBakaJin 3a MOXIJIMBE TIEPETBOPUTH HATOBI HA TPYITy MIISTXOM
3aMpOBaKCHHS TOPSNIKY, OpraHizaiii, IO OB ’SA3yBaJIOCS 3 MaKCUMAaJIbHOIO
3TypTOBAHICTIO, OJHOCTaWHICTIO. BoOHM BBaxamu, w00 JiAepH, BOXII, eJiTa
(1HAMBIAYaTbHOCTI) 3aJUIIAIOTHCS €MMHUMH, XTO HE MiIIA€THCS PYHHIBHOMY BILTUBY
HATOBILY, a OT’KE, CaMe BOHU 3/]aTHI BHECTHU B HHOTO OPTraHi30BaHICTh 1 TOPSAIOK.

I'. JIeOoH, aHami3yr04M HATOBII, TaKi OCHOBHI MTPOOJEMH, SK: ICHXOJIOTIS
IHAWBIIIB, MO0 CKJIAJAI0Th HATOBII; TICHUXOJIOTiSI HATOBMY SK €IWHOTO YTBOPCHHS;
TICUXOJIOTISI BOX/IIB, AIKI KEPYIOTh HAaTOBIIOM 1 HaBiIOIOTh MOMY CBOi 17€i. 3a Horo
NEepeKOHaHHsIM, He Oy/ab-siIke CKyM4eHHs Jitojaei € HatoBmoM. [loTrpiOHa 3aranbHa
COPSIMOBAHICTh IXHIX JYMOK 1 €MOIIHd Yy 3B’A3Ky 3 KOHKDPETHOIO JI€I0
30y/KyBadbHOTO MOTHUBY. ['. JIeOOH BIJKPUB TCHXOJIOTIYHHM 3aKOH JTyXOBHOCTI
€THOCTI HATOBITY, CYTHICTb SIKOTO TOJISATAa€ B TOMY, 1[0 CB1JIOMa OCOOMCTICTh 3HUKAE,
a TOYyTTS Ta i/1ei 1HAMUBIAIB, K1 YTBOPIOIOTH HATOBI, HAaOyBalOTh OJIHOTO W TOTO
CaMOTO CHpsSIMYBaHHS. YTBOPIOEThCS KOJICKTUBHA MyIlla, SKa Ma€ THUMYaCOBUUN
XapakTep 1 MEeBHI BIACTUBOCTI.

BunukHeHHS 1MX crenuivHX BIACTHBOCTEH HATOBITY, SKHX HEMae B
OKpeMUX 1HUBIAIB, I'. JIeO0H MOsICHIOBaB HU3KOIO MPUYUH:

1) BIUIMB 1HCTUHKTIB, SIKI CTAlOTh MPOBIJIHUMH PErYJISATOPAMH MOBEIIHKU JIOAUHU B
HATOBIIl, aJPK€ HATOBIl aHOHIMHUM 1 HE BIAIMOBiAa€ 3a CBOI BYMHKHU (Il MeXaHI3M
BUSIBJSIETHCS 3 JBOX CTOPIH: 3 OJTHOTO OOKY, y4acThb y CKYMYE€HHI BEIMKOI KUTbKOCTI
JOJIeH CTBOPIOE B OKPEMOTO 1HAMBIZA MOYYTTS CHJIM, MOTYTHOCTI, HEIEPEMOKHOCTI;

3 1HIIOTO — aHOHIMHICTH HATOBIYy, TOOTO HWOro 3HEOCOOJEHICTh, ITOPOJIKYE
AHOHIMHICTh 1HJIMBiJIa, HACIIJKOM YOr0 € BHUHUKHEHHS TMOYYTTS OCOOUCTOT
O€3B1AMOBIIATIEHOCTI);

2) 3apakeHHs (y HATOBMI BCAKE MOYYTTS, Oynb-sika i 3apa3iuBi; 1€ MexaH13M
3YMOBJIIO€ TIOMIUPEHHS €JUHOTO TICHMXOJOTIYHOTO CTaHy CEepel I1HIWBIMIB, 3 SKHX
CKJIQJIA€THCS HATOBM);
3) CXWIBHICTH JI0 HaBitoBaHHs (T1J BIUIMBOM HAaBIIOBaHHS JIIOAUM B HATOBII
3MIACHIOIOTh BYMHKH 3 HEBTPUMHOIO CTPIMKICTIO; JAaHUW MEXaHI3M CHpPSIMOBYE
MOBEIHKY HATOBITY 1 MPOSBISETLCSA B TOMY, IO 1HAWBIIA HEKPUTHYHO CIIPUHMAIOThH
Oy/Jb-SK1 CTUMYJIY Ta 3aKJIMKHU J0 M1 1 CIPOMOXKHI 3A1MCHIOBATH TaKl Jii, K1 TIOBHOIO
MIPOIO CyTlepeyaTh X CBIIOMOCTI, XapaKTepy, 3BUUKaM).

Buenuii BBakaB, 110 HATOBH SBJSE COO0OI0 COIiaabHUNM (DEHOMEH, 1HIMBIIN
PO3YHHSIIOTHCS] B HHOMY TI1]] BIUTMBOM HaBIFOBAHHS.

VY uinomy, 70 3arajibHUX XapakTEPUCTHK HATOBITYy, 3a Teopiero . JleGoHa,
HaJIeXKaTh TaKi:
- 3pIBHSIHHS YCIX Y HATOBII, TOOTO 3BEICHHS JIIOJICH IO OJHOTO PIBHS MCHUXIYHHX
NposiBIB Ta TOBEAiHKH. HacmigkoM 1OTO € HEOJHOPIAHICT, HATOBMY, IO
MOSICHIOETHCS 17IC€I0 KOJIEKTUBHOTO HECBIIOMOTO: Y HATOBII JIFOJIA KEPYIOTHCS JIUIIIS
HECBIJIOMUMHU YSIBICHHSIMHU, SIKI € OJHAKOBUMHU JMJiA BCIiX, a YSBJICHHS Ha pIBHI
CBIJIOMOCTI, KOTpi BH3HAYalOTh I1HJIUBIAYaJbHI PO301KHOCTI MIX JIHOJbMH,
MPUTHIYYIOTHCS T4 3HUKAIOTh;
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- 3a 1HTEJIEKTOM HATOBI 3HAYHO HWKYE HIXK 1HIUBIAM, SIKI BXOISATH O HHOTO (BIH
CXHJIBHUN J0 MIBUAKUX MEPEKII0UEHb YBaru, JIETKO Ta HEKPUTUIHO CIpHiMaE Oyib-
Kl (paHTACTUYHI YyTKH, JIETKO MiJAa€ThCS HABIIOBAaHHIO, BIUIMBY 3aKJIHMKIB, Tacel,
BUCTYTIIB JIIJIEPIB);

- Y HaTOBII1 JIIOAMHA CIIPOMO’KHA 3/IIHCHUTH OyIb-AK1 aKTH HACUIIBCTBA, )KOPCTOKOCTI,
BaHJaJIi3MYy, SIKi 32 3BUYaHUX YMOB BOHA HIKOJIH HE 3po0uia 0;

- BHCOKa €MOIIIIHICTb, APATIBIUBICTh Ta IMITYJIbCUBHICTh HATOBIY (IMITYJIbCH, SIKUM
H1KOPSAETHCS HATOBII, TY>K€ CUJIBHI i MOXKYTh 3HUIIUTH OCOOUCT1 IHTEPECH).

Ha aymky 3. ®poiinga, kUil BUKOPUCTOBYBAB TMOHSATTS «Maca» SIK CHHOHIM
MOHSTTSl «HATOBID», CYTHICTb MACH MOJSTa€ B HOBOYTBOPEHUX MPUXUIBHOCTIX ii
YY9aCHHUKIB OJIMH 710 ojHOor0. CaM MeXaHi3M eMOIINHOT cuMIaTIi JOCIIIHUK 03HAYWB
TepMIHOM «ifeHTudikarmiss». BiH cTBep/KyBaB, IO MOTPAIULIIOYM JO HATOBITY,
KOHKpETHa JIIOJIMHA BIJIMOBIISIETHCA Big cBoro «Inmeamy S», 3amiHIOOUM HOTO Ha
MacOBHH 1/1eall, BTUICHUH y BOXi. TOOTO B Maci BUHUKAE MOABIMHUIN BUJ 3B 3Ky —
imenTudikamis ¥ 3amimenHs «lneamy » ocobucTicTio BOXAS. TakuM YUHOM,
norysiiu 3.dpoiina cynepeuyats no3wuilii I'. JleboHa 111010 po3yMiHHSA HECBIIOMOIO Ta
iHauBiAa B HaroBmi. OaHak cTocoBHO pomi Boxas . Jlebon 1 3. @poiin Oynu
cosigapHi. Bonu oOujBa BBaXkaiu, 110 JiIEp MAa€ BEJIUKY CHIIy BIUIUBY Ha MCUXIKY
JIIOJIeH 13 HATOBITY.

[ToMiTHOIO TIOCTaTTIO B 3aXiJHOEBPOINEUCHKIN COIladbHIM MCUXOJOTII, SKa
nociipkye mpobimemu HaroBmy, € C. Mockopidi. JloCHigHUK CTBEp/KYBaB, IO
HATOBI SIK BHUJ JIFOJICBKOI MISUIBHOCTI MPSIMY€E IO HIDKYOTO PIBHS TMCHUXOJIOTIi MOTo
yireHiB. [li1 BIUIIMBOM HATOBMY JIIOJMHI BIACTHBO: BIIXOAWTH BiJl JIOT1YHOTO I
HAJaBaTH TIEpeBary aJorivyHOMY MHCJICHHIO; BTpadaTy 3B’SI30K 3 PEAIbHICTIO; BIPY B
CBOI CHJIM, PO3MEXYBaHHS pAI[lOHAILHOTO W 1ppalioHAJIBHOTO B  JIFOJUHI;
no30yBaTUCSl BIIACHUX IHTEPECIB, KPUTHYHOCTI, 3/IaTHOCTI MPUHAMATH MPaBUIIbHI
pimeHHs; maKopsaTucs Biaaal Boxas. OcHoBHa imes C. MoOCKOBIUl MOJIATa€ B TOMY,
0 BiH c()OPMYJIIOBaB HOBHIA 3aKOH: BCE, IO € KOJCKTUBHUM, — HECBIZJOME; yCe, 110
HECBiIOME, € KOJCKTUBHUM. [Ipyn 1boMy ydeHWU 3ayBaKye, IO TIepIia YacTHHA
nocTynaty HanexuTs . JIeboHoBI, a npyra — 3. @poi0BI.

VY BITUM3HSIHIA TICUXOJIOTIi MpoOsieMa BHUBYEHHS HATOBITY JOCHIKYyBasacs
nepeayciM 4depe3 aHalli3 pojl BOXKIS, T'epOos B HATOBIN, BUSIBJICHHS HECBIIOMHX
IHCTUHKTUBHUX MEXaH13MiB (DYHKI[IOHYBaHHS NICUX1KH, BIUTUBY OTOYEHHS Ha MCUXIKY
JIFOJTUHHU.

Tak, M. MuxaiaoBChbKUi 3a3Ha4yaB, M0 HATOBII € CAMOCTIWHUM CYCIJIbHO-
MOJIITUYHUM SIBUIIIEM, 1I€ Maca, sika 3/1aTHa 3aXOIMUTHUCS, 3BAOUTHCS TIpuKiIagoM. Ha
HOTO TyMKy, y HATOBIIl TOJIOBHOIO € TipoOiiemMa Teposi, BOXKISA. AJIKE BIH — TO
MO3KOBHUH LIEHTP HATOBILY, BIH aKyMYJIIO€ €HEPTil0 HATOBIY 1 € HOTO MOPOKEHHSIM.
['onoBHUI MeXaHI3M CHUIKYBaHHS Ieposi 1 HATOBIy — II€ HACIiAYBaHHS HAaTOBIOM
BOXK/ISI Ta B3a€EMOHACIIITyBaHHSI JIIOJICH, SIKE BUCTYTMAE Y ABOX (popmax: aBTOMATHUHE 1
CBIJIOME.

HatoBn yTBOpIOEThCS CHOHTAaHHO BHACHIAOK SIKOi-HEOyAb MOJIi, sKa
NpUBEpPTAE yBary JioAedl Ta NpoOy/Kye B HHUX 3alliKaBIEHICTh. [HAMBIA, sSKUN
MPUETHABCS 10 CKYMYCHHS JIFOACH, BXKE TOTOBUM BTPATUTH IEBHY YaCTUHY CBOTO
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3BUYAHHOI'O CaMOBJIQJIaHHS Ta OTPUMYBATH 30YyJDKyrouy iH(dopMaliio Bij 00’€kTa
3amikaBieHOCTl. [lounHaeTbess MUPKYISpHA peakiis, sKa CIIOHYKae 310paHHs JIOeH
70 BUSBJICHHS OUIBII-MEHIII OJHAKOBUX €MOIIH Ta J0 3aJ0BOJICHHS HOBHUX
EMOIIIOHAJILHUX TIOTPEO depe3 MCUXO0JIOTIUHY B3a€EMO/Ii10. TakKuM YMHOM, ITUPKYJIIpHA
peaxiisi CKJIaIae mepimii erarn GopMyBaHHS HATOBITY.

[Towatkom gapyroro eramy (popMyBaHHS HATOBIY € MPOIIEC KPYKIISTHHS, B XOI1
SKOTO TIOUYTTSI 1€ OUIbIE 3aroCTPIOIOTHCS Ta BUHUKAE CTaH TOTOBHOCTI J0O
pearyBaHHs Ha iH(OpMaIil0, sIKA HAAXOAWUTH B MPUCYTHIX. BHyTpimiHsS Hampyra
1HJIMBIIIB, CXBHUJILOBAHMX IOMAIE€I0, CIIOHYKA€ iX /10 PyXy Ta CIUIKYBaHHS OJIMH 3
OJIHUM. Y TIpolecl KPYXKJISHHSA XBWJIIOBAaHHS HATOBIY MPOJOBXKYE IMOCHUIIOBATHCS.
JIroau CTaHOBIATHCS CXWJIBHUMHU HE TIIBKU JI0 CIUIBHUX, ajie i O HETalHUX 1.

Tperim eTtamoM € moOsiBa HOBOTO 3arajbHOrO OO’€KTa yBaru, Ha SKOMY
(bOKYCYIOThCSl IMITYJIbCH, TOUYTTS Ta ysABa JoAei. SIKIIO croyaTky 3arajbHUM
00’€KTOM 3aIliKaBJICHOCTI Oyna 30y/uIMBa MOAis, sika 310pana HaBKOJO cebe JItoMeH,
TO Ha JIaHOMY €Tami HOBHM OO0’€KTOM € 00pa3, SKUH CTBOPIOETHCS B IpPOILECI
KPY>KJIIHHSI B pO3MOBaX Yy4YacHHKIB HaroBiy. Lleil oOpa3 € mpoaykToMm TrpymnoBoi
TBOpYOCTI. BiH moainseThes ycima, Ja€ 1HAMBIAAM 3arajibHy OpPIEHTAIIIIO Ta BUCTYIIA€
B AKOCTI 00’€KTa CILJIbHOI MOBEIIHKA. BUHUKHEHHS TaKOTO ySBHOIO O0’€KTa CTae
(dhakTOpOoM, SIKUH 3rypTOBYE HATOBII Y €JIMHE ITLJIE.

OcranHiM etanoMm (GOpMYyBaHHS JIIOYOTO HATOBIY € aKTUBI3AIlis 1HAMWBIJIIB
yepe3 J0JaTKOBE CTUMYJIIOBAHHSI IIISIXOM 30Y/IKEHHS IMITYJIbCIB, SIK1 BIIMOBIIAIOTH
3arajJbHOMY YSIBHOMY 00’ €KTy. Take cTUMYJIOBaHHS B1JIOYBAETHCS YACTIIIE 32 BCE SIK
pe3yJbTaT KEpIBHMIITBA Jifiepa Ta CIOHYKAa€ I1HIAWBIAIB, SKI CKJIAJalOTh HATOBRII,
MPUCTYIUTH O KOHKPETHUX, YaCTO arpeCUBHUX JiH .

OcKinbKu HoOpMu npaea He MoxiCymov Oymu e@pexmueHumMu, SAKWO He
8i000Opasicaomsd CYCRIIbHI ABUWA, MO Pe3yIbmamu Ni3HAHHA YITICHUX COYIAIbHO-
ACUXONO2IUHUX XAPAKMEPUCTUK HAMOBNY, AKI 8U3HAYAIOMb U020 CBOEPIOHICMb ma
cneyupiuHicms MOXCYmb  Cy2y8amu (YYHOAMEHMAIbHOIO OCHOB8010 O0Jisi N0OY008U
HAYKOBUX 8UCHOBKIE NPO HANPAMKU iX YOOCKOHANEHHSL.

3riIH0O YMHHOTO 3aKOHOJABCTBa YKpaiHUM KpHUMIHAJIbHY BiAMOBIIAIBHICTH 3a
cT. 294 KK Tsre 3a co0010 He OyJib-Ka y4acTh Y MAaCOBUX 3aBOPYLIEHHSX, a JIMIIE
«aKTUBHAY.

B kpuminanbHoMy 3akoHogaBcTBl PecnyOmiku I[lombma (c1.254 KK),
Kuraiicbkoi Hapomnoi PecnyOmiku (c1.290), Tak camo, sk 1 Ykpainu,
BIJIMOBIIAJILHOCTI MAJISATAIOTh TITLKA AKTUBHI YYaCHUKH 3JIOYMHHOTO HATOBITY.

[Ipore nmaHa o3HaKa Ma€ HEKOHKPETH30BAaHWM, OI[IHOYHUU XapakTep, IO €
HEJIOJIIKOM 3aIpOIMIOHOBAHOTO 3aKOHOJABIIEM BH3HAYCHHS. AK€ BUKOPHUCTAHHS
OIIIHOYHUX O3HAK Ma€ HeOe3neKy ado 3aHajTo MMPOKOTo, a0 3aHaATO BY3BKOTO iX
TIyMadeHHS, 110 MPU3BEIE 0 MOMUIOK CYAOBHUX 1 TPAaBOOXOPOHHUX OpraHiB. Tomy
IIPY XapaKTEPUCTHIIl TISTHHS Y4aCHUKA MacOBHX 3aBOPYIICHb CIOBA «aKTHBHA y4acCTh
y MacoBUX 3aBOPYIICHHSIX» JOIUIBHO 3aMIHUTH HAa «y4acTb Yy MAacOBHUX
3aBOPYIICHHSX, a caMe, Oe3rnocepeiHe BUMHEHHS AiH, nependayeHux y 4. 1 cr. 294
KK Vkpainm».
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Sk apryMeHT Ha MIATPUMKY JaHOi MO3MIT MOKHAa HABECTU 3aKOHOJABYE
pimenns naHoro mwmrtanHia B KK I'pysii, IlIBeiinapii, Bipmenii, Pecmy0miku
Kazaxcran, binopycii.

Tax, manpukiaz, 3rigHo 13 4. 2 cT. 225 «Macosi 3aBopymenus» KK ['pysii
KPUMIHAIBHO KapaHOI BHU3HAETHCS y4YacTh y MISHHAX, mependadeHux 4. 1 Tiei x
cTarTi. MaeTbCsl Ha yBa3l y4acTb Yy HACWJIBHHUIIBKUX JifX, MOTPOMAax, MiAmanax,
3aCTOCYBaHHA 30poi 4M BUOYXOBUX peYOBMH a00 30pOWHHUN Omip IpeacTaBHUKaM
BJIAQ/IN.

3rimHo 13 cT. 260 «IlopymieHHss TpoOMaJChKOrO TMOPSAKY, TO€IHAHE 3
HACWJIbHHUIIBKUMHU JissMu  rpynu  oci6» KK IlIBeimnapii y4acHHUKH HATOBIY
HNPUTATYIOTHCS 10 BIAMOBIIATBHOCTI, SIKIIO BOHU 00’ €IHAHUMH 3YCUJUISIMU BUMHHIIA
HACWJIbHMIIBKI i1 y BIJHOIICHHI1 JIOJIeW YW pededl abo MpU3MBaId 0 BUYMHEHHS
HAaCUJILHHUITLKUX JI1H, a00 HE M1IKOPUIUCS BUMOTaM BIJIIIOBIIHUX OPTaHiB PO3IUTHCS.

[ToxiOHyM YWMHOM HaJaB  KPUMIHAJBHO-MPABOBY  OIHKY  CYCHUIBHOI
He0E3MeYHOCT] A1 yYaCHHKIB MacOBUX 3aBOPYIIEHb 3aKoHOJaBelb B cT. 225 KK
Bipwmenii, ct. 241 KK Pecniyoniku Kazaxcran, ¢t .293 KK Pecniy6niku binopycs.

VY 3aKOHOAABCTBI MPO KpPHUMIHAJIbHY BIAMOBIIAIBHICTE ABCTpIi MHUTaHHS
KpUMiHami3amii [Aiif yYacHUKIB MacOBHX 3aBOPYIICHb BHUpIMIEHO B CT. 274
«[TopymieHHsT TPOMAACHKOTO TOPSIIKY, MOEIHAHE 3 HACUJIBHUIIBKUMHU AiSIMH TPYITH
0C10» TaKUM YUHOM:

«1. XTo cBimoMo Oepe ydacTh y 310paHHI rpynu 0ci0, siKa IiJi BILTMBOM I[OTO
CTaBUThb Iepea CcOOO0I0 METy BUMHEHHS TSKKOTO BOMBCTBA, BOMBCTBA, TSYKKOIO
TIJIECHOTO YIIKOJDKEHHSI a00 TSKKOTO IOLIKOKEHHS pedel, TOM Kapaerbcs
1030aBJICHHSIM BOJII Ha CTPOK JI0 2 POKIB, SKIIO TaKe HACWIIBHHUIIbKE ISTHHS BCE XK
BUMHSETHCS.

2. XTO BiJITpae KEpiBHY pojb y MOMIOHOMY 310paHHI a00 € CIiBYy4YaCHUKOM
BKazaHUX B a03.1 3JI0YMHHHX JisiHb a00 BHOCHTH CBIM BKJIaJ y iX BUMHECHHS, TOMN
KapaeThCs 1M030aBJIEHHSM BOJII HA CTPOK J10 3 POKIB.

3. BianoBizHo no a03.1 He KapaeTbcs TOM, XTO JOOPOBUIBHO TMOKHUAAE 1€
310paHHsl 200 HAMOJIETJIMBO HAMAraeThCsl 1€ 3pOOMTH Meped THUM, SIK BIH BUMHSAE
HACWJIBHUIBKI 11, OKpIM BHUIIAJKIB, KOJM BIH BIAIrpa€ KEpiBHY poOJib y MOJIOHOMY
310paHHD».

Taka KOHCTPYKI[iSI KPUMIHAJbHO-IIPABOBOi HOPMHU JO3BOJIIE 3aCTOCYBaTH
nudepeHIiioBaHni MiAX1J A0 BH3HAYCHHS MIPU TIOKapaHHS OpraHi3aTopiB 1
YYaCHUKIB MacCOBUX 3aBOPYILIEHb, 3 YypaxyBaHHSM CYTHOCTI Ta BIJIaCTUBOCTEM
HATOBILY, POJI JiJepa, BaTakKka Ha TMOBEIIHKY HOTO Yy4YaCHUKIB 3 TOYKH 30pYy
COINAJIBHOI TICUXOJIOTI].

Ha miacraBi pe3ynbpTaTiB ICTOPUYHOTO JOCIIKEHHS 3aKOHOJABCTBA YKpaiHU
PO KPUMIHAIBHY BIJAMOBIJAIBHICT 32 MAacOBl 3aBOPYIICHHS, MPAKTUKA HOTO
3aCTOCYBaHHS, a TAKOXK MOPIBHSJILHOTO aHAII3Yy KOJEKCIB JCIKUX 3apyOiKHUX KpaiH
JIOBEJICHO, 110 MIiJIBUIIEHY CYCIUIbHY HEOE3MEUYHICTh PO OpraHizaTopa MacOBHUX
3aBOPYIICHb, MOPIBHAHO 3 YYaCHHUKAMH, CIiJI BPaxXOBYBaTH TPHU 3aKOHOJABUOMY
BU3HAYEHHI JUIsI HUX PO3MIPY MOKapaHHs HUIIXOM BUAUIEHHS 3 4. 1 cT. 294 KK
VYKpaiHM MOJOXEHHS MpO KpPUMIHANMI3ALIO i HOro YYacHHKIB B OKpeMYy
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KPUMIHAJIBHO-TIPABOBY HOPMY, B CaHKI[i SKOi BapTO NEepeOayuTH HUXKUY MEXKY
pO3MIipy MOKapaHHS.

KpiM TOro, y KpuMiHaJbHO-TIPABOBIM XapaKTEPUCTHLl MiSTHHS Yy4YacHUKA
MAaCOBUX 3aBOPYIICHb CJiJl BIJIMOBHTHCS Bil O3HaKH «aKTUBHA», BUYCHUMH
3alPONIOHOBAHO HOPMATHBHO BH3HAYHWTH Yy4YacTh y MAaCOBHX 3aBOPYIICHHSX SK
Oe3mocepelHe BUMHEHHSI HACHJIBLCTBA HaJ 0CO00I0, MOTPOMIB, MiANATIB, 3HUIIECHHS
MaiiHa, 3aXOIUICHHs Oy/iBeNb a00 CIOpPYJ, HACHIBLHUIIBKOTO BUCEJICHHS TPOMAJIsH,
OTOpy TpPEACTaBHUKAM BIAJM 13 3aCTOCYBaHHAM 30poi a00 1HIIMX MPEIMETIB, IO
BUKOPUCTOBYIOTHCSA K 30pOs.

Takox, BueHHMMH OyJO0 3ampONOHOBAHO HOBE BHUPIIICHHS MHUTAHHS TMPO
BI/IMOBIAABHICTD 3a MacoBi 3aBopytieHHs B ¢T.294 KK Vkpainu B HOBIH peakiiii:

«1. Opranizailisi MaCOBUX 3aBOPYIIIE€Hb, III0 CYMPOBOKYBAIUCA HACUIBLCTBOM
HaJ] 0c00010, MOrpOMaMH, MiJNajgaMu, 3HUIIEHHSIM MaifHa, 3aXOIUICHHSIM OY/liBelb
a00 cropy/l, HAaCHJIbHUIIbKUM BHUCEJICHHSIM TPOMAJISIH, OIIOPOM TPEICTABHUKAM BJIaJIU
13 3aCTOCYBaHHSM 30p0i a00 IHIIMX MPEIMETIB, IKI BUKOPUCTOBYBAIHCS SIK 30pOsi, —

KaparoThCs 030aBIEHHSAM BOJII HA CTPOK BIJI I’ SITH 10 BOCBMH POKIB.

2. Y4dacth y MacoBUX 3aBOPYIICHHSX, a came: Oe3nocepe/lHE BUMHEHHS
HAaCWJIbCTBA HAaJl 0CO00I0, MOrPOMIB, MIJNANIB, 3HUINCHHS MailHa, 3aXOIUICHHS
OyniBenp abo  CcHoOpyld, HACWIBHHMIIBKOIO  BHUCEIEHHS TPOMAJsSH, OIMOpY
NpeJCTaBHUKAaM BJIaJAM 13 3acCTOCYyBaHHSAM 30poi a00 IHIIMX MPEAMETIB, SKI
BUKOPHCTOBYBAJIHCS SIK 30p0Osi, —

KaparoThCs T030aBICHHSIM BOJII HA CTPOK BiJl TPHOX JI0 BOCBMHU POKIB.

3. Jii, nepenbavyeHi yacTUHAMHU TEPIIOI0 a00 APYTOIO i€l CTATTI, SKIIO BOHU
MIPU3BEIH JI0 3arubeli Jiroaei abo 10 1HIMX TSHKKUX HACTIIKIB, —

KaparoThCs T030aBICHHSM BOJI1 HA CTPOK BiJl BOCBMU JIO I’ ITHAISATH POKIBY.

METOJWYHI MOPA/IA OO0 MATOTOBKHU 0 JAHOI TEMH

[Ipu migroroBui TeMu, cllyXadyaM CJiJi BpPaxoOBYBaTW PI3HOOIYHI HAyKOBI
NIIXOAM [0 PO3YMIHHS Ta BUPIMIEHHS NOPOOJIEMHUX NUTaHb 3aCTOYBaHHS
KPUMIHAJIBLHOTO 3aKOHOJABCTBA, SIKE Iependadyae BiAMOBIIAIBHICTh 32 KpUMIHAJbHI
MIPABOIOPYIIEHHS TPOTH TPOMAJICHKOT OE3MEKH Ta TPOMAJICHKOTO MOPAIKY .

Jl7is BAAmoro 3acBOEHHS 1Ii€l TEeMHU, CyXadaM PeKOMEHY€EThCS 3BEPHYTUCH HE
auiie 10 6a30Boro (00OB‘SI3KOBOT0) CHHCKY JIITEpaTypd, a W J0 IHIIWX HAYKOBUX
JUKEpeTl, SIKi MOYKHA 3HAWTH y 010JT10TeIll YHIBEPCUTETY.

Tax, i yac po3riisaay TeMU, CIiJI, TAKOK, BAKOPUCTOBYBATH HAYKOBI Tparli K
YKpaiHChKMX, Tak 1 3apyObkHMX BueHux. OpHaK, OMpaIbOBYBATH JOJAATKOBY
JITEpaTypy CIiA 3 ypaxyBaHHSM HalllOHAJILHOI IOKTPUHHU, OCOOJMBOCTEH MPaBOBOI
CUCTEMU Y KpaiHU.
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TEMA Ne 11. TIPOBJIEMHU 3ACTOCYBAHHS KPUMIHAJILHOTO
3AKOHOJIABCTBA, IKE IIEPEJIBAUYAC€ BIIITOBIIAJIBHICTD 3A
KOPYIILIHI TA MOB’SI3AHI 13 KOPYIILICIO TPABOMOPYIIEHHS
(4 TOIAHN)

IVIAH JEKIII:

1. JluckyciiiHi TUTaHHS MIOAO CIIBBIIHOIICHHS TOHSTH «IPABOMOPYIICHHS,
MOB’s3aHE 3 KOPYIINEI», «KOPYMIHE MPaBOMOPYIICHHS» Ta «KOPYMIIHE
KpUMiHAIBHE MTPABOMIOPYIIICHHS.

2. TlpobGmeMu 3acToCyBaHHS KpHUMiHAJIBHOTO 3aKOHOJABCTBA, SIKE IMependavae
BIIMOBIAABHICTD 32 KOPYMIIHHI KPpUMIHAJIbHI TIPABOTIOPYIIICHHS.

3. IIpobnemu 3acToCcyBaHHS KpUMIHAIBHOIO 3aKOHOJIABCTBA, AKE Iependadae
BIJIMOBIJIAJILHICTD 32 KPUMIHAIBHI MPAaBOMOPYIIECHHS, TTOB’s13aH1 3 KOPYIILIEIO.

PEKOMEH/IOBAHA JIITEPATYPA:

3. HynopoB Omnekcanap. KpuMiHalibHO-IpaBOBl MPOOJEMU  Cy4acHOI
VYkpainu (BuOpani npaui). Kuis: Baire, 2022. 632 c.
4, Kpuminaneue npaBo Ykpainu: OcoOnuBa yacTuHa : miapydHuk / B.SL.

Tamiit, B.I. bopucos, B.I. TroTtorin ta iH.; 3a pen. B.S. Tamis, B.I. bopucosa, B.1.
TroTrorina. 6-te Bu., nepepoo. 1 qonos. Xapkis. : [Ipaso, 2020. C. 568-636.

S. Kpuminanene npaBo Ykpainu: Oco6inBa yacTUHA : MIJIPYYHUK / 3a 3ar.
pen. nokropa ropuia. Hayk, mpod. B.B. Cyxonoca. Cymu : II® «BumaBHUITBO
«YHiBepcuteTchbka kuurayy, 2020. C. 544-567.

6. Jluceko T. JI., Imak I. M. KpuminanbHa BiANOBIIANBHICTE 3a
KOPYIIIIHI TPaBOMOPYIIICHHS] B YMOBaxX BO€HHOTO cTany. [TyOmiune mpaBo. 2023. Ne
1 (49). C. 74-80.

7. Jluckko T.J., Penkina }O.€. IIpoGremu npaBOBOi BU3HAYEHOCTI
IOPUIMYHUX  Je(DIHIINA KOPYNIIAHUX KPUMIHAJIBHUX MPaBONOPYIIEHb: JesKi
TEOPETUYHI Ta MpPaBO3acTOCOBHI acnekTu. FOpuanunuii BicHuK. IloBiTpsHe 1
kocmivne mpaso. 2020. Ne 4 (57). C. 167-174.

8. [Tacexka O. @. CriBBIJHOIIECHHS NOHAThH «IIPABOMOPYLIEHHS, [TOB’I3aHE 3
KOPYIIII€I0», «KOPYIIIiiTHE MPaBOMOPYIICHHS» Ta «KOPYHIWHUN 3104uH». [Ipaso i
cycninbemso. 2020. Ne2. Y. 2. C. 197-2083.

Q. [Ipo 3amo6iranns kopymiii: 3akoH Ykpainu Big 14.10.2014 p. Ne 1700-
VII. Bimomocti BepxoBuoi Pagu Ykpainu (BBP). 2014, Ne 49. C. 2056. URL:
https://zakon.rada.gov.ua/laws/show/1700-18#Text (nata 3Bepuenns: 10.08.2023).

10. Typumn C. A., Typuun-Kykapina [. B. Ilpobrmemui acnektu
3aCTOCYBaHHS 3aXOJIB KPUMIHAIHHO-TIPABOBOTO XapaKTepy IMIOAO0 IOPUIUIHHX OCi0
3a KOPYMIiiHI MpaBOMOPYUIEHHS, a TAKOXK MPABOMOPYIIEHHS, OB’ sI3aH1 3 KOPYIILIIE.
FOpuanunuii HaykoBU# enekTpoHHuM xypHai. 2022. Ne2. C. 128-131.

META JIEKIII:
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v’ HaBuaimbHa: (HOPMyBaHHS 3HAHb MPO Cy4acHI JAMHAMIYHO-TICPEMiHHI
aKTyalbHI TEOPETHUYHI Ta NPUKIATHI MPOOJEeMHU 3aCTOCYBaHHS KpPHUMIHAJIBLHOTO
3aKOHO/IABCTBa, sIKE Iepeadadae BIAMOBITANBHICTh 33 KOPYMIIiHHI Ta TOB’sA3aHi 13
KOPYIIIEIO IPABOMOPYIIICHHS;

po3BuBarova: (hopMyBaHHS Mi3HABATHLHOT aKTHBHOCTI 37100yBaviB OCBITH,
3aMydeHHS iX y TPOIEC HAyKOBOTO TMOUIYKY JUIsl MOJAJbIIOTO CaMOCTIHHOTO
OCMHUCJICHHSI HUMH TIEPCIIEKTUB Ta TOJIOBHUX HAMpPSAMIB PO3B’SI3aHHSA 3a3HAYCHHUX
npo0OJieM;

v’ BuxoBHAa: (OPMYBaHHsS IIEPEKOHAHHSA IIPO HEOOXIAHICTH AKTHBHOI
MIPABOMIPHOI MTOBEIIHKU K OCHOBHU (DYHKIIIOHYBaHHSI MPABOBOI JIEP)KaBH; IIIHHICHUX
OpIEHTHPIB  BIAMOBIIHO IO i7eadiB TyMaHI3My, JEMOKpaTii, COIllaJbHOI
CHPaBEIUBOCTI.

BCTYII

[Iporunis kopynuii € 0araToaCeKTHUM, CKJIAJHUM 1 TPUBAJIUM IIPOLIECOM,
SKUM 3aJeKUTh BlJ 0araThbOX YMHHUKIB, Y T. Y. SIKOCTI 3aKOHOJaBCTBAa. BHeceHHs
3HAYHOI KUIBKOCTI 3MIH y TIOJIO)KEHHSI T. 3B. aHTUKOPYMNIIIHHOIO 3aKOHOJABCTBA Y
HIMPOKOMY PO3YMIHHI IILOTO MOHATTSA (3aKkoH Ykpainu «lIpo 3ano0iranHs KOpymiii,
KVYnAlIl, KK VYkpainu To1110), 3 0IHOTO OOKY, BUKIMKAE MPUMYIICHHS MPO HIOUTO
NpaBUIBHUHN KypC JIep>KaBU y LIbOMY HaIpsMi, IPOTE 3 1HIIOTO — IPUIHATI 3MIHU HE
JIIIIE HE MOJIETIIYIOTh [IPaBO3aCTOCOBHUM MPOLIEC, a 1, HABIIAKU, HAA3BUYAWHO HOT0O
YCKJIATHIOIOTh 1 MOAEKYU HE BUTPUMYIOTh KOJIHOT KPUTHUKH.

3arajgoM CKJIaJla€ThCs BPaXKEHHS, 110 YJOCKOHAJIECHHS 3aKOHO/JABCTBA B HAIIII
Jep’KaBl  3aBXKAM  ACOLIIOETHCS 3  HOTO  TEPMIHOJIOTIYHUM  YCKJIQJIHCHHSIM,
PO3LIMPEHHSIM Ta 1HKOJAM O€3QyMHUM 3alO3MYEHHSIM HEOOIPYHTOBAaHUX 1
HEanmpoOOBaHMWX Yy HAIIUX pealisiX TMOJOKEeHb HOPMAaTUBHO-TIPABOBUX AaKTiB
MDKHAPOJIHUX 1HCTAHITIN Y¥ 3aKOHO/IABCTBA 3apyOIKHUX JCPIKaB.

Onnak ouyeBHAHUM € TOM (haKT, IO SKICTh HOPMH 3aKOHY 3aJie’KUTh Bij
IPOCTOTH Ta JAKOHIYHOCTI ii BUKJIAJy, BiJ PO3YMIHHS 3MICTY MOJIOXKEHb i€l HOpMHU
OyIb-KUM, BiJ BIJCYTHOCTI KOJII31M 1 KOHKYpEHIIi MDX NpPaBOBUMH HOpPMaMH SK
OJIHOTO 1 TOTO CaMOro HOPMAaTHBHO-NIPABOBOIO aKTa, TaK 1 aKTIB PI3HUX Tally3e
nmpaBa. | 3a BCi€l MPOCTOTH BKa3aHUX AaCIEKTIB 3aKOHOJABEIb MIOpa3y JOIMyCKae, 1

MalyTh JOMyCKaTUMeE, OAHY 1 Ty K NOMWIKY — HpUMaTH HOBHUA HAyKOBO HE
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OOI'pyHTOBaHMM, 3yMOBJICHHI JIMIIE TIEBHOIO CUTYAIlIE€I0, 3aKOH, IKUH 13 4aCOM 3HOBY
IPOJIEMOHCTPYE CBOIO HEE(DEKTUBHICTb.

3BICHO, CTaBUTU Tiepe]] cOOOI0 3aBJIaHHS MPUNHATH 1l€aTbHUA 3aKOH — 1I€
yromis. Takoro B mnpuHuuni Oytn He Moxe. OpHak TIOCTaBUTH 3aBJaHHSA
MaKCHMaJbHO JIAKOHIYHO Ta 3pO3yMUIO BHUKJIACTH HOPMY, fKa pEryJioBaTHUMe
IPAaBOBIIHOCHHM MK OaraTbMa CyO’€KTaMH Ta HE CYNEpeYuTHME MOJIOKEHHSIM

THIITIX HOPMATHUBHO-IIPABOBUX aKTiB, HiJIKOM MOZKJINBO.

1. TMCKYCIVHI IIMTAHHA OO0 CHIBBIIHOIIEHHSA MOHATH
«KOPYHIIMHE ITPABOIIOPYULIEHH», «ITPABOITOPYIIEHHA,
MNOB’S3AHE 3 KOPYIIIEIO» TA «KOPYNIIAHE KPUMIHAJIBHE
HPABOIIOPYHIEHHS

SIckpaBUM MPUKIIAIOM BKa3aHHUX BUIIE MPOOJIEM € MOJOKEHHS 3aKOHOIaBCTBA,
SKE perjaaMeHTy€e MPOTHUIII0 KOPYILIi, aJ)Ke TPYIHOLI BUHUKAIOTh YK€ Y BUSHAUYCHHI
3MICTY, K BUJIA€THCSl, OCHOBOIIOJIOKHUX TOHATHh «IPABOINOPYIICHHS, MOB’sI3aHE 3
KOPYIIII€I0», «KOPYMIIIAHE MPABOMOPYLIECHHS», «KOPYIIHE KpUMiHAJIbHE
MIPABOIPYIICHHS» 1 1X CIIBBIHOIIEHHS.

3araqoM BHU3HAYEHHIO 3MICTY IMX TOHSTH MIOJI0 TUX YU I1HIIMX AacCHEKTIB
MPUCBATUIIN CBOT Tparli Taki aBTopH, sk: €. AmicoBa, K. byraituyk, B. ['enynbsiHoB,
O. 3axapuyk, O. JHynopos, JI. Mocudosmu, I'. Kpaitauk, O.Mapin, B.
MaptunoBcekuii, M. Mensuuk, B. Hactiok, B. Tpenak, A.Capuenko, M.
XaspoHmok, O. [lleBuyk, JI. [llectonanosa, M. llymn’sHa.

[3 mporo mpuBOIY, MONPH 3arajoM HAJECKHUNU PIBEHb TEOPETHUUHOI PO3POOKH
BU3HAYCHHS 3MICTY TaKUX TMOHSATH, SIK «IIPABOMOPYIIEHHS, TTOB’sI3aHE 3 KOPYIIIIEIO»,
«KOPYIIIIiHE MPABOMOPYIICHHS», «KOPYIILIMHE KpUMIHAJIbHE MPaBONPYIICHHS,
CJII HArojJOCHUTH Ha TOMY, IO OKpEMl AacleKTH IIe He BUPINICHI, a TOMY
3YMOBIIIOIOTh HEOOXI1THICTh OJAJIBIIUX IPYHTOBHUX MOIIYKIB y 111 cdepi.

Jist epexTuBHOT MPOTUAIT KOPYHIIMHUM TposiBaM, O€3yMOBHO, HEOOX1JIHO
MaTu SKICHUH, y T. Y. 3aKOHOJIABUMM, IHCTPYMEHTApii, KU Ia€ 3MOTy HE JIMIIE

NPUTATYBATH JI0 BiANOBINATBHOCTI KOPYIIIOHEPIB, a i 3a0e3neuyBaTu AISUIBHICTD T.
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3B. AQHTUKOPYIMIIMHUX 1HCTAHIIA B MeXaxX YMHHOTO 3aKOHOJABCTBA, OCOOIMBO 3
oryisiAy Ha nosioxkeHHs: KonctuTyii Ykpainu.

Ha mepumii mormnsij, ckiagaeTbcs BpaKeHHs, IO 3 UM Yy Hallliil JepkaBi Bce
rapasza, amxe aie 3akoH Ykpainu «lIpo 3amoGiraHHs KOpymiii», SKUHA BHU3HAYA€E
MOHATTSL  «KOPYIIIIMHOTO TMPABOMOPYIICHHN», «KOPYMII», «IPaBONOPYIICHHS,
noB’s3aHoro 3 kopymuieo»;  Komekc  Ykpainm  mpo  aaMiHICTpaTHBHI
npaBonopymieHns (mam — KYnAIl) nepenbadae okpemuii po3ain 31 CKIaJaMu
IPaBOIOPYIIEHb, TMOB’SI3aHUX 13 KOPYIIIEI; BHECEHO 3MIHM JI0 TOJIOKEHBb
Kpuminansnoro koaekcy Ykpainu (nani — KK Ykpainu) oo Bu3HaueHHs! TOHSTTS
KOPYNLIMHUX KPUMIHAIBHUX MPABONPYLIEHb.

OpHak, 3aHYpHUBIINCH Y 3MICT IIUX MOHATH, CTA€ OYEBHUIHUM, IIIO 1I€ HE TaK.

Sx copaBemmBo Big3Hauae M. XaBpOHIOK, €HICTh MPaBO3aCTOCOBHOI
NPaKTUKH Yy 3aCTOCYBAHHI AHTUKOPYIIIMHOTO 3aKOHOAABCTBA € HAJ3BUYAITHO
BXKJIMBOIO 1]l KyTOM 30py JOTPUMAaHHS MPUHIUIIB PIBHOCTI BCIX MEPE]l 3aKOHOM 1
CyJIOM Ta CIpaBeIuBOCTI. Ha »anb, muie BiH, 4acTO JiSJIbHICTB 13 3amoOiraHHs
KOpYMIlli 3I1MCHIOEThCS HE Yy TMOBHIA BIAMOBIAHOCTI JI0 3aKOHY — SIK 4Yepes
HEelMpaBWJIbHE PO3YMIHHS a00 3aBIJOME CHOTBOPEHHS 3MICTYy 3aKOHY OKPEMUMU
cy0’eKTaMu HOT0 3aCTOCYBaHHS, TaK 1 YEpe3 BaJu CaMOro 3aKOHY.

AmKe B HayKOBUX JDKepeJax HaroJomIyeThCs, M0 3a0e3nedeHHs
TEPMIHOJIOTIYHOI BH3HAYEHOCTI Y YWMHHOMY 3aKOHOJABCTBI, OCOOJMBO 3 MHTaHb
3ano0iraHHsl KOpyMIlii, 3yMOBJIEHO peali3alll€l0 MPUHLUIYY BEPXOBEHCTBA MpaBa y
MPaBO3aCTOCOBHIH AISUIBHOCTI TPAaBOOXOPOHHUX OPTaHiB.

Hacammepen cmin 3BepHyTH yBary Ha Te, mo 3akoH «[Ipo 3amoGiranHs
KOPYIILIi», SKUid € 6a30BUM JUIs 1i€i cdepH, BU3HAYAE HE YC1 IOHATTS, aJKEe OJHE 13
HUX, a CcaMe€ «KOpPYMIIiiHe KpUMIHAJIbHE MPaBOMPYIICHHSN», TMepeadadeHo
nonoxkeHHsiMu KK VYkpainu. SIxk BumaeThcs 1€ ¥ cTajgo ogHUM 13 (aKTOpiB, SAKUN
BUKJIMKAB PSiJ] IPOOJIEM.

BinnoBigHo, KopymijiiiHe MpaBOMOPYUIECHHS Y MOJIOKEHHAX 3aKOHy YKpaiHu
«IIpo 3ano6iranHs KOPyMIlii» BU3HAYAETHCS SIK JIISTHHS, 110 MICTUTh O3HAKHU KOPYIILIi,

BUMHEHE 0C00010, 3a3HaueHol y 4. 1 cT. 3 mporo 3akoHy, 3a SIKE 3aKOHOM
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BCTAHOBJICHO KpUMIiHAJIbHY, JUCHUIUIIHApHY Ta / a0 IUBUILHO-TIPABOBY
BI/IIIOB11aJIbHICTb.

Otxe, omHi€O 3 000B’SI3KOBUX O3HAK TAKOr'O JISHHS € T¢, [0 BOHO ITOBHHHO
MICTUTH O3HaKM Kopymmii. | 1 o3Haka KIHO4YOBa, OCKUIbKKM 0€3 11 HasBHOCTI
BITHOCHUTH T€ UM 1HIIE JISHHS 10 KaTEropii KOPYMIIMHUX HEMAE MiACTAaB.

VY mpoMy pasi BUJAETHCS, IO BUSHAYCHHS KOPYIIIIHOTO TIPABOTIOPYIIICHHS HE
CKJIaZ]a€ OCOOJIMBUX TPYAHOIIIB, a/)K€ MOHATTS KOPYIILIi MICTUTHCA Y MOJIOKEHHSIX
3ralaHoro 3akoHy TEX.

Tak, mig KOpPYMIE PO3yMI€TbCSI BUKOPUCTaHHS 0CO0010, 3a3HAYEHO0 Yy 4. 1
cT. 3 3akony «IIpo 3amobiranHs KOpynuii», HaaHUX il CIy>KOOBUX MOBHOBAXKEHb YU
OB’ A3aHUX 13 HUMHU MOXJIMBOCTEHN 13 METOIO OJICp>KaHHS HETPABOMIPHOI BUTOAU 200
NPUHAHATTS TaKOi BUTOAW YU TPUUHATTS OOIIMHKHU / MPOIO3HINT TaKOi BUTOIU IS
cebe uM 1HmMX Oci0, abo BIANOBIAHO OOINAHKA / TPOMO3UIA YW HAJAHHS
HEIMpaBOMIPHOI BUToaM 0c001, 3a3HayeHid y 4. 1 cT. 3 mporo 3akoHy, abo Ha ii
BUMOTY 1HIIMM (I3UYHUM YH IOPUAUYHUM 0CO0aM 3 METOIO CXWJIUTH IH0 0COOYy 0
MPOTUIIPABHOTO BUKOPUCTAHHS HATAHUX il CITY’)KOOBUX MTOBHOBAKCHB UM OB’ I3aHUX
13 HUMH MOJIUBOCTEH.

3 ornggy Ha 1€ KOpYMNIiHE MpaBONOPYIICHHS  XapaKTEpHU3yeThCs
IIIOHAWMEHIIIe TPhOMa KITFOYOBUMHU O3HAKAMH:

1) BOHO mOB’s3aHE 3 BUKOPUCTAHHSIM OcoOaMu, 1 HE OyAb-SKUMH, a JIHIIE
THMH, SKI YITKO BHU3HA4YCHI 3aKOHOM HAJaHUX iM IOBHOBa)KCHb UM IIOB’S3aHUX 13
HUMHU MOXJIHUBOCTEH;

2) crnemiajJbHOK METOI — OJIEpKaHHS HEMPaBOMIPHOT BUTOAM UM OOIISTHKH /
MPOMO3UIIIi TAKO1 BUTOJIH;

3) 3a HBOTO MependadyeHO BUKIIOUYHO KPUMIHAIbHY, AUCHMILIIHApHY Ta / abo
[UBLILHO-TIPABOBY B1/IMTOBITAIBHICTb.

[Tonpu Te, M0 HAyKOBIl 3 TPUBOAY BU3HAUCHHS O3HAK IHOTO TOHSTTS
OJTHOCTAiTH1, HEOOX1HO 3BEPHYTH yBary Ha Take:

[To-nepire, 3BakaroyM Ha XapakTep KOPYIIIHHOTO MPABOMOPYIICHHS Ta HOTO

O3HAKH, HE 30BCIM BHIIPAB/IaHOIO0 Oyia BiJIMOBAa 3aKOHOABIA BiJ] 3aCTOCYBaHHS 1O
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oco0u, fiKka BYMHHWJIA KOPYIIIMHE MNPaBOMOPYIIEHHS, 3aXOJIB aJMIHICTPATUBHOTO
BIUTUBY. AJiKe okpemi nmisiHHA, nepeadadeni B KYnAIL, oXomiooTs 4u 3a MEBHUX
YMOB MOXYTh OXOIUTFOBAaTH YCI O3HAKH KOPYIIIHHOTO TPaBOMOPYIICHHS
(mampukian, cT. 164-12 KYnAII «IlopymeHnHs 0r0KeTHOTO 3aKOHOJIaBCTBa» y pasi
BUMHEHHS TaKUX i 13 METOI0 OJep’KaHHS HEMpaBOMipHOI BuUTOaM). Bumaerbes,
BIACYTHICTb Yy BH3HAQUEHHI KOPYMUIMHOTO MPaBOMOPYUICHHS  MOJIHMBOCTI
MPUTATHEHHs] BUHHOI OCOOM /10 aJMIHICTPATHBHOI BIAMOBIAAIBHOCTI HE MOXKE 1 HE
MOBHUHHO 3MIHIOBATH KOPYMIIITHOTO XapakTepy Takoro NisHHA. Ha mio oOctaBuHy
3BEPTAIOTh yBary M i gocuigauku (Hanpukian, [llecromnanosa JI.).

Bumaerbcss Takok BUIpPaBIaHUM JIONMOBHUTH BH3HAYCHHS KOPYMIIHHOTO
npaBornopyiieHHs: y  3akoHi «lIpo 3amoOiraHHs KOPYMIIE»  MOXKIIHUBICTIO
MPUTATHEHHs] 0COOMU IIIe ¥ 0 aJMIHICTpaTUBHOI BIAMOBiIalbHOCTI. KpiM Toro, Ha
3pa3zok npuMiTku 10 cr. 45 KK VYkpainn pouuieHo BuzHauutu B KYnAII nepenik
MIPaBOMNOPYIIIEHD, K1 HAJIEKATH JJO KOPYMIIIHHUX.

[To-Tpere, oOkpeMi BHM3HA4Y€HI Yy 3aKOHI KOPYMIMHI isHHS, 30Kpema
KOPYMIIIAHI 3JI0YMHHU, HE 3aBXKIU MICTSITh BCl O3HAKH, IO € OOOB’SI3KOBUMH IS
KOPYMIIIMHOTO TPaBOIOPYIICHHS, 1 HaBMaKW, OKpPEeMi MiSHHSA, SIKi, SK BHJIA€THCH,
MICTATh BCl O3HAKU LOTO MOHATTS, KOPYNUIHHUMH HE BU3HAIOTHCS.

3 1mpOro mMpUBOAY CIYHIHO 3ayBaxye B. Tpenak, mo aesxki KOpyHIliiHi
3JI0OYMHH HE € KOPYMNI[IHHUMHU MPaBOMOPYIICHHIMHU y pO3yMiHHI 3aKOHY 1, HABMAKH,
YaCTUHY KOPYMIIMHUX MPaBONOPYIIEHb, 3a AKl Mepea0ayeHo BIAMOBIIAIbHICTh, HE
BU3HAHO KOPYMIIIIHHUMU .

[TinTBEpHKEHHS IIHOTO TBEPHKEHHS 3YCTPIYAE€THCS M y MpallsiX 1HIIUX aBTOPIB.
Tak, Ha nymxy B. T'enynwsiHoBa, xoda 3akoHoM VYkpainu «IIpo 3amoOiranHs
KOPYIIIIii» 3aKpIIUICHO KOHIENT KOPYIIIii, TPOTe aHTUKOPYIIIIMHE 3aKOHOJIABCTBO
VYkpainu He oOMexeHOo MpodIIbHUM 3aKOHOM, a y mpumucax, 30kpema Kopgekcy
VYkpainu npo aaMiHICTpaTHBHI TpaBonopyiieHHs, KpuMmiHanbHOTO KOAEKCy YKpaiHu,
nepeadayeHo CKJIaM TOPYIIeHh YHHHOTO aHTHUKOPYIIIIMHOTO 3aKOHOJABCTBA, IO

BUXOJSITh 32 MEXI KOHIIENTY «KOpymiis» 3a 3akoHOoM Ykpainu «IIpo 3amobiranss
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Kopymniii». Takuil cTaH MPaBOBOrO PEryJIOBaHHS BH3HAYa€ HEOOXITHICTH MOIIYKY
HOBOI1 YHIBEPCaJIbHOT TEOPETUYHOT (POPMYIIH, SIKa € y3araibHIOIOUOIO.

Hanpuxman,  3akoHomaBelnb ~ HE  BpaxyBaB — O3HAaKM  KOPYHIITHOTO
MPaBOIOPYILICHHS,  BUIHICIIM 10  KaTeropii  KOPYHIIMHUX  KpUMIHAJIbHE
npaBonopyiieHss, nepeadadene cr. 320 KK VYkpainu «llopyiieHHs] BCTaHOBIEHHX
paBuiI 00ITY HAPKOTUIHKX 3aCc001B, iX aHAJIOTIB a00 MPEKYPCOPIBY.

HaromicTe 11010 TpOTUIIEKHOTO BHUMANKY, SK 3a3Hadyae A. CaBYeHKO,
npoOJIEeMHUM € Te, [0 3aKOHOJAaBEIb 3aCTOCYBAaB OOMEKEHUN MIAXIJ A0 PO3YMIHHS
KOPYIIIMHUX KPUMIHAJBHUX MPABOMOPYIIEHb, OCKUIBKM HE BIJHIC 10 HHUX
KPUMIHAJIbHI TPABOMOPYILIEHHS, SIKI MOKE€ OyTH BUMHEHO «CIY>KOOBOIO 0CO00I0 3
BUKOPHUCTAHHAM (CBOTO) CIy>KOOBOrO CTaHOBUINA» (Hampukiaa, 4. 2 cT. 149,
yactuHu 3 14 c1. 157, 9. 4 c1. 158, 4. 2 cT. 169, 4. 3 cT. 176, u. 2 c1. 189, 4. 2 cT.
201, 9. 3 cT. 206-2 TOIIO), a TAKOXK JIESAKI 1HII TOCITAaHHS, IMepea0adeHi pPO3IiIoM
XVII Oco6auBoi yactuau KK Vkpainm.

Ha migtpumky 1i€i  AyMKH 3 OINIIAy Ha O3HaKd  KOPYMIIHOTO
MIPaBOMNOPYIICHHS AOUUIBHO MOroauTucs 3 no3uuiero O. Mapina, o KOpynuiiHUM €
KpUMIHAJIbHE TPABOMOPYIICHHS, SIKE BUMHSAETHCS CIIY>kOOBOIO 0Cc00010, KOTpa HaAae
nyOJIiyH1 MOCTYTYM 3 BUKOPUCTAHHSM MOKJIMBOCTEW CBOTO CHELIalbHOTO CTATYCY 3
METOI0 OJIEp’KaHHd HempaBoMipHOi BUroau, a takux y KK Vkpainu 6mauzpko 100
MOCSITaHb.

bineme ToOro, 3akoHOAaBelh IMIIIMIIOB [0 BHU3HAYCHHS KOPYMILIHHUX
KPUMIHAJIbHUX TPABOIMOPYIICHh HE 30BCIM MPaBUJIBLHO, a/KE Y MPUMITII 10 CT. 45
KK VYkpainu 3anexnapoBaHo JMIIe MEPENTiK CKIIAJIB KpUMIHAIBHUX MPABOMOPYIICHD,
K1 HaJIeXaTh N0 KAaTeropii KOPYMIIMHUX 4YM HaleXaTh A0 HUX 3a MEBHUX YMOB.
BiamoBinHO, XapakTepHUX O3HAK caMe KOPYMIIIHHUX KPUMIHAJIIBHUX MTPaBOTIOPYIIICHb
y TIOJIOXKEHHSIX I11€1 CTATTI HE MICTUTHCS.

3 oy Ha pO30DKHOCTI MK BU3HAUYCHHSM KOPYHIIHHOTO MTPABOTIOPYIIICHHS 1
MEPENIIKOM KOPYMNIIIHHUX KPUMIHAIBHUX TpaBOMNpyIieHb, mepeadauenux y KK

VYkpainu, TEOPEeTHKH TEeX HE 3MOIJIM BUPOOUTH OJHO3HAYHOIO MIAXOAY U100
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BU3HAYEHHS XO04a O TEOPETUYHOrO0 TMOHATTA  «KOPYILIMHE KpUMIHAIbHE
MPaBONPYIICHHS» 1 HOTO 03HAK.

Tak, KOpyHIIMHUM  KpPUMIHAJIBHUM  MPABOMOPYIICHHSIM, Ha  JyMKY
O. 3axapuyka, cIiJi BBaXaTH CYCIUIbHO HeOe3leuHe [ISHHS, SKe IO0CATae Ha
OXOpPOHIOBaH1 KPUMIHAJIBHUM 3aKOHOM BIJHOCHMHHU Yy cdepl HaJaHHSA MyOJIYHUX
MOCITYT, 32 BYNHEHHS SIKOTO CY0’ €KT KPUMIHAILHOTO MPABOMOPYIIECHHS IPUTATAETHCS
JI0 BCTAHOBJICHOT KPUMIHAJIbHUM 3aKOHOM BIJIITOB1TaJIbHOCTI.

HaTtomicte M. MenpHUK KOPYNIIHHUMU KPUMIHATEHUMH MIPABOMOPYIICHHSIMU
BHU3HAUA€ KPHUMIHAJIbHI MPABONOPYIIECHHS, $KI MOJATaloTh y HENPAaBOMIPHOMY
BUKOPHUCTAHHI (3JI0BXMBAaHHI) MOCaJOBUMU OCOOAMH OpPTraHiB JepKaBHOI BiIagu abo
OpraHiB MiCIIEBOTO CaMOBpsAyBaHHS HaJaHOl iM Biaad abo CBOTO IOCaTOBOTO
CTAHOBHIIIA B OCOOMCTHX iHTEepecax ado 1HTepecaxX TPeTiX ocio.

BianoBinHoO, BIAIIYKaTH apryMEHTH 100 BIAHECEHHS TOTO YU IHILIOTO CKIIaTy
KPUMIHAIBHOTO IMPABONOPYIICHHS N0 KaTeropii KOPYHILIHHOro, Kepyruuch
O3HaKaMHU KOPYMIIMHOIO NpaBOMOPYIIEHHS, CbOIOJHI HE BHJAETHCS MOMIJIMBHM,
OCKIJIbKM HE BCl KOPYNIIMHI KpPUMIHAJIbHI MPABONOPYIIEHHS BIAMOBIAAIOTH iM, 1
HaBIIaKK, HE BCl [ISHHSA, SKI TaKUM O3HAKaM BIJAIIOBIJAIOTh, HaJIeXKaThb JI0
KOPYMIIIHHUX.

3 ormsay Ha 1€ Mepetik KOPYMUIMHMX KPUMIHAJIBHUX IPaBOMOPYIIEHb
MOBUHEH OYTHU MEPETIIHYTHH, 3MIHCHUHM 1 IONOBHEHUH.

BucHoBku 10 nuranus 1.

Takum ywHOM, MEXaHI3M TIPABOBOrO 3a0e3MeyYeHHsT NPOTUIIT KOPYIIii
noTpedye KOpeKIii, a 1€ MATBEPKYE ITOIUIBHICTh TOMAJBIINX TIPYHTOBHHX
HAyKOBHX TMOMIYKIB MIOJI0 YAOCKOHAJIEHHS UYWHHOTO 3aKOHOJABCTBA YKpaiHU B
YaCTUHI perjiaMeHTallii BiIMOBIJATHHOCTI 32 KOPYMIIHHI Ta MOB’sA3aH1 3 KOPYIIIIEO
KPUMIHAJIbHI TPABOMOPYIIEHHA Ta, BIAMOBIIHO, BHECEHHA 3MIH JO YHMHHOIO

3aKOHOJIaBCTBA Y KpaiHH.
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2. NMMIPOBJIEMHXN HOJO 3ACTOCYBAHHSI KPUMIHAJIBHOI'O
3AKOHOJABCTBA, JSIKE IIEPEJBAYA€ BIANOBLIAJIBHICTD 3A
KOPYIIUINHI KPUMIHAJIBHI TIPABOIIOPYIIEHHSA

VY cBoix myOmikaiisix, MPUCBSIYEHUX IJUCKYCIMHHUM acleKTaM KpUMIHAJIbHO-
IIPABOBOI XapaKTEPUCTUCKW 3JI0BXKMBAHHS BIUIMBOM, BUYEHI HAaroJjoUIylOTh, IO
cT. 369-2 KK motpebye noxmananns kBamidikoBaHux 3ycuib 3 00ky BC. Amke BoHa:
3 OJIHOTO OOKYy, aKTMBHO 3aTpeOyBaHa Ha IPaKTHIl; 3 1HIIOro, ii BKIIOYCHHS (Ha
BUKOHAHHS MDKHApOAHO-TIPaBOBUX AOKyMeHTIB) no KK mocmnmino ka3yicTH4HICTB
OCTaHHBOT'O, CTBOPUJIO SIK HAJMIPHICTh 3aKOHOJABYOIO OINHUCAHHS KPUMIHAIBHO
MIPOTUIIPABHOI MOBEIIHKH, OB A3aHOI 3 KOPYIIII€I0, TaK 1 MIATPYHTS JJIs MPaBOBOi
HEBU3HAYEHOCTI.

HenoctatHbo sIKICHUHM piBeHb IMIUIEMEHTAIlll TOJOXEHb AHTUKOPYHIIHHUX
KOHBEHI[I CBOIM pE3ylbTaTOM Ma€ HE JIMIIE CYNEpEewIMBICTh TEOPETUYHOTO
TIyMadeHHs YM HE BCIX KIIIOYOBMX O3HAK CKIAJiB 3J0YMHY «3JIOBKHWBAaHHSA
BIJTUBOM», a i BIICYTHICTb €JHOCTI IMPABO3aCTOCYBAHHS.

O. lynopoB Bif3Hauae, 110 HaBiTh cyaai BC MaroTh pi3He YSIBICHHS PO KOJIO
0ci0, CIpOMOXXHUX BiamoBigaTu 3a 4. 2 cT. 369-2 KK, mo, 3 ormsmy Ha «SIKiCTb»
I[OTO KPUMIHAJIBHOTO 3aKOHY, OCOOJMBO HE JWBYE, MPOTE HETATUBHUM YHHOM
BILJIMBAE HA OJTHAKOBICTH CYJIOBOI MIPAKTUKHU.

K. 3anos tak camo moBoauB, mo cynepewinBl miaxoan KKC BC y wactuni
KBaMi(ikaiii 370BKUBaHHS BIUIMBOM 3JaTHI 3aBECTH CYAOBY MPAKTUKY Yy «TIyXUU
KyT».

Ha nymky BueHoro, HopMmaTHUBHA (ikcailisi 3JIOBXKHBAaHHS BIUIMBOM SIK
aOCOJIOTHO HOBOTO Il KPUMIHAJIBHOIO TIpaBa YKpaiHM THUNY CYCHUJIBHO
HeOe3MeYHOT MOBEIIHKN XapaKTePU3y€eThC YUCICHHUMU HEAO0IIKaMHU, TIOB’ I3aHUMHU 3
HEMOBHUM BPaxXyBaHHSAM BIJIMOBIIHUX TMOJIOKEHb aHTUKOPYMIIIIMHUX KOHBEHUIH. /o
TOTO X Yy CaMHX IMX KOHBEHISIX O3HAKU 3JIOBKHBAHHS BIUTMBOM C(HOPMYITHOBaHi
JIOCUTh HEOAHO3HayHO. Sk © MU [0 LBOTO HE CTAaBWIUCh, aj€ YacTKOBA

JUCKpEeauTAallisl mapiJaMeHTChKoi mpouenypu BHeceHHs 3MiH 1o KK (mpu tomy, 1o
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1HIIIOT TIPOIIEAYPH Y JEMOKPATHUHOMY CYCHIBCTBI OYTH HE MOXKE) CIIYTye YUNHHUKOM
PO3IMOBCIOIKEHHS CYA0BOI MPABOTBOPUOCTI. Y CBITIi ckazaHoro noctanosa OIl KKC
BC crana A0BroovikyBaHUM JTOKYMEHTOM, SIKMM AicTaB (I[JIKOM MPOTHO30BAHO)
pi13HOBEKTOpHI oIiHkH. ko, Hampukiaana, O. JlygopoB OIIHUB #oro 3arajiom
CXBaJbHO, BUCJIOBUBIIM crojiiBaHHs Ha Te, mo, xo4u mocranoBa OII KKC BC 1 He
MOKJIage Kpail TEOpEeTWYHHM JIMCKYCisiM, BIJIrpaBaTUME TMO3UTHUBHY pOJIb ¥y
3a0€3IeUeHH1 0JIHAKOBOCTI CYJI0OBOI MPAKTUKH Ta ii mporuo3oBaHocTi, To B. Kupuuko
Ha3BaB oO0cToroBane KKC BC TiymauenHs o3Hak cy0’€KkTa 3JI09MHY, MEPe10a4eHOTO
4. 2 cT. 369-2 KK, HenpaBUIbHUM 1 TaKUM, 1[0 MOXE BUKIMKATH HETATHUBHI MPaBOBI
HACJTIIKA CHUCTEMHOTO XapakTepy. BUeHmil MpoaOBKye HAIMOJIATaTH HA TOMY, IO
0c000¥10, Ky IMiJAKYIOBYIOTh IIPH BYMHEHHI 3JI09MHY, nepeadadeHoro ct. 369-2 KK,
MO>Ke OyTH JIMIIE CHeIiadbHul Cy0’ €KT:

1) cnyxx0OoBa ocoba (Oyab-sikoro Buay) abo 2) oco0a, sika Hajgae myOJiyHi
MOCIIYTH.

YacTkoBO HE MOTOKYIOUHCH 13 MiaxoaoM, BTUleHHM y moctanoBi OIl KKC
BC, O. MapiH HaTOMICTb CTBEP/KYE, 11O CYO €KTOM 3JIOYMHY, TepeadadeHoro
y. 2 cT. 369-2 KK, moxe 6yTu Oyap-sika 0coda, KpiM ciry:k00BOi.

Biarak € cenc y Tomy, 1100, 1me pas 3sepHyBiuch 10 nocranosu OI1 KKC BC,
3’CyBaTH, HACKUIbKH BiI0WUTE y HIM TIIyMad€HHS YAHHOTO KPUMIHAJIBHOTO 3aKOHY €
BJIaJIUM, apPryMEHTOBAaHUM, VY3TOJDKEHUM SIK 13 TEHIEHIISIMH ChOTOIHIIITHHOTO
paBO3aCTOCYBAaHHS, TAK 1 HOTpeOaMu MPOTUIIT KOPYIILIIi.

3 ommsay Ha o 3a3HaueHe, METOK IPOIOHOBAHOI CTaTTI €  OIiHKa
chopmynsoBanoro KKC BC npaBo3acTOCOBHOTO OpIEHTHPY, MPUCBIYEHOTO
kBai(ikaiii 370BXKHUBaHHS BIUIMBOM. (CBOEYACHICTH PO3KPUTTS OOpaHOi TeMHU
3yMOBJICHA 1 Ti€I0 OOCTaBMHOIO, IO Hapa3l MPOJOBKYEThCS PoOOTa HAJl MPOEKTOM
HoBoro KK, 1 me#t qokymeHT, mBHIIIE 3a BCe, MICTUTUME aHayor ctarti ynHHOTO KK
PO BiATIOBINAILHICTH 32 3JIOBXKUBAHHS BILTMBOM. BakimBo, 11100 Mpy MOJICITFOBaHHI
«rpaBoHacTynHukay cT. 369-2 KK Oynu B3sTi 10 yBarum K 3100yTKH FOPUIUYHOT
HAyKW, TaK 1 HANpallOBaHHS CYIOBOI MPAaKTUKUA. Tum Oulblie, 1O B IOPUIAUYHIN

JiTEpaTypl 3yCTpIYAEThCA JyMKa TMIPO 3aiBICTh BHOKPEMJICHHS 3JIOBKHBAHHS
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BIUIMBOM Yy caMoOCTiiHy cT. 369-2 KK; Takuii KpoK Ha3BaHO HACIIAKOM HEBJIAJIOTO
CHUHTE3y MI>KHAPOJIHOT0, HAI[IOHAIBHOTO 1 3apyO1’)KHOTO IMIIXO/I1B.

[TutanHs mpo cyO’eKkTa «MACHBHOTO» 3JIOBKHBaHHS BIUIMBOM (4. 2 cT. 369-
2 KK) y Teopii KpuMiHaJIBLHOTO IIpaBa BUPINIYETHCS BKpai cyrnepewinBo. Tak, SKIIo
OJIHI HAYKOBIII BU3HAIOTh CIY>KOOBY 0CO0y TakuM CyO’€KTOM, TO iHIII 3amepedyoTh
III0 TOYKY 30pY, MPOMOHYI0UM KBasi(piKyBaTH BIAMOBIAHI Jii Takoi ocobu 3a cT. 364
abo cr.368 (368-3) KK. Hampukian, Ha mornsa K. 3amoi, cy0’ekToM 35104YMHY,
nependaderoro 4. 2 (4. 3) ct. 369-2 KK, € ocoba, sika HE BUKOPUCTOBYE CTAaHOBUIIIE
mpalfiBHUKa MIIIPUEMCTBA, YCTAaHOBH, OpraHisailii, Biaay, CIy>KOOBE CTaHOBHIIIE
CIIy’k00BOi 0cOOM a00 MOBHOBAXEHHSI 0COOM, sika Hajdae MmyOsiyHl nmociyrd. CBoro
MO3UIII0 JTOCTIAHUK (POPMYJIIOE, PETPAHCIIOIOYM Ha KpUMIHAJIbHE 3aKOHOJIABCTBO
VYkpainu Bigoutry y IloscHroBanpHii 3amucii g0 KpumiHanbHOI KOHBEHIIT Mpo
00poTHOY 3 KOPYIILIEIO T€3Y MPO TOPTIBIIO BILTUBOM SIK MPOSB «(HOHOBOI» KOPYIILIIi.

B.M. Kupuuko, HaBMaku, 3 ypaxyBaHHSM CHUCTEMHHX 3B’si3KiB cT. 369-2 KK 3
iHmMu  ctattamu KK, a  Takok TPUIKCIB  MDKHAPOJHUX  KOHBEHIIIH,
iMmiemenToBanux y ik crarti KK, Hamonsirae Ha Tomy, 10 Cy0’€KTOM 3JI0UYMHY,
nepeadoadeHoro 4. 2 c¢r. 369-2 KK, MoXyTh BH3HABaTUCh JHIIE OCOOM, 3J]IaTHI
BIUIMBATH HA TOrO, XTO YIOBHOBaXEHWM Ha BHUKOHAHHS (QYHKUIA Jep:kaBu abdo
MICIIEBOTO CaMOBPSTyBaHHSI, IJISIXOM BUKOPUCTAHHSA MOXJIMBOCTEH, TIOB’3aHUX 3 1X
CIIy’kOOBUMH  CTQHOBHUIIIEM, TTOBHOBRXEHHSMU B iX IIUPOKOMY PO3YyMiHHI
(0OyMOBJIEHHX TaKMMHU MOBHOBak€HHSIMH). Lle — TuibKK ciyk00B1 0codbu Ta ocodw,
K1 HaJalTh MyoniuHi nocnyru. Bukopuctanuit y cr. 18 Konsenrii OOH npotu
KOpYIIii 3BOPOT «Oynb-siKa iHIIA 0c00a» Mpu OaxkaHHI MOXe OYyTH MiAIaHul
00MeKyBaTbHOMY TIyMAau€HHIO — II€ JIMIIe 0co0a, 3/1aTHA 3JI0BKUBATH BIUIMBOM 1 B
IIbOMY CEHCl «MpHUPIBHSIHA» JO JEPKABHOI TOCATOBOT OCOOM 3a XapakTepoM
3MIIMCHIOBAHUX HEIO (DYHKIIIH Ta MOBHOBAYKEHb.

Bomnouac HaBeneHuii apryMeHT HIBENIOETbCS THM, 1[0 TPUCBSIYCHA
3JIOBKUBAHHIO BILTUBOM CT. 12 KpumiHaibHOI KOHBEHIIIT PO 00POTHOY 3 KOPYMITIEIO

HaBITh HE YTOUHIOE, IO «OyIb-iKa 0co0ay», sika BUMarae, oJepxye abo mpuiimae
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MIPOTO3UIIII0 UM OOIISHKY HaJaHHS HEMPaBOMIPHOI IIepeBary 3a BiJMOBIIHUI BIUIHB,
MOKe OYTH «JIEP>KaBHOIO MOCATOBOI 0OCOOOI0Y.

[Ile oqHUM apryMEeHTOM Ha KOPHCTh HAJICKHOCTI aHaJi30BaHOTO Cy0’€KTa 0
qyyucia CremialbHuX CIyTrye Te, 10 HaBeaeHe y npumitii cT. 354 KK BuszHaueHHs
noHsATTss npono3urii HB (i1 oOingHku), ske momuproeThess 1 Ha cT. 369-2 KK,
oOMexye Koo aapecatiB HB mpaniBHukoM mignprueMcTBa, yCTAHOBH UM OpraHi3alii,
oco0o0r0, sKa Haaae MyOJiYHI TMOCIyTH, 1 CiIyk00Bow ocobor. Ha aymky
B. Kupnuka, npumitkoro cT1.354 KK Bu3HaueHO He JsHIie 3MICT TPOMO3HITIi
(o6inssaku) HB, 30KkpemMa y ckiajii «aKTUBHOTO» 3JIOBKMBAHHS BIUIMBOM, a 1 KOJIO
CHeriaJbHuX CyO’€KTIiB 3JI04MHY, TnepembadeHoro 4. 2cT.369- 2 KK. Ha
MIEPEKOHAHHS BYEHOTO, KOHKPETH30BAaHE 3HAYCHHS IIOJIOKEHL 1.3 TMPUMITKH
cT. 354 KK y nocranori OIl KKC BC 6e3niacTaBHO HE B3STE JI0 yBaru.

AHali3 OpUHOI JIITEpaTypyd JI03BOJISIE BECTH MOBY TIPO  ICHYBaHHS
IIOHAWMEHINIe aJbTEPHATUB Yy BUIJIAJI BU3HAHHSI Cy0’€KTa  «IIaCHUBHOTO)
3JTOBKUBAHHS:

1) ciemiansHUM — 1€ 0co0a, sKa HE € CIy)X00BOIO, ajic Mae€ MOXKJIHMBICTb
BIUTMHYTH Ha TMPUUHSTTS PillIeHHS 0C00010, YTOBHOBAKEHOIO HA BUKOHAHHS (DYHKITIN
JepkaBu a00 MICLIEBOIO CAMOBPSITyBaHHS;

2) 3araJlbHUM — 1€ MOXe OyTh ciyx0oBa ocoba, ocoba, ska 3IiHCHIOE
npodeciiiHy IISUTBHICT 3 HAQJaHHS MYOMIYHMX TIOCHYr, abo0 TMpaliBHUK
MIJNPUEMCTBA, YCTAaHOBHU, OpraHizailii — 3a yMOBH, IO [ii IIOTO CyO0’€KTa, SKl
CTaHOBJISITh 3JIOBKMBAHHS BIUIMBOM, HE O3HA4YalOTh BUKOPUCTAHHA 1i CIIy’)KOOBOTO
CTAaHOBMIIA YW HAJAHUX i1 MOBHOBA)XXEHb. 3a TAKOTO MIAXOMy CKJIaJIu 3JIOYMHIB,
nependoadeHux crartsamu 354, 368, 368-3, 368-4, 369, 3 ogHoro Ooky, 1 cT. 369-2 KK,
3 1HIIOTO, BB@XAIOThCS CYMDKHMMM 3a O3HaKor cy0O’ekrTa. BiamoBinHO, SKIIO
«IOCEPEHUKY», KU Mpononye (00ilsi€) 3M1MCHATA BIUIMB HA TPUUHATTS PIIIECHHS
0Cc00010, YMOBHOBO)XCHOID HAa BUKOHAaHHA GYHKIIA JAepkaBu abo MICIIEBOTO
CaMOBDSIyBaHHS, € TPAIlIBHUKOM IIANPUEMCTBA, YCTaHOBH, Oprasizaii,
«IyOJIIYHOI0»  CITY’)KOOBOIO 0C0000, CITY’KO0BOIO 0CO00I0 IOPUIUYHOT OCOOU

MPUBATHOTO TipaBa abo 0co0or0, sika 3MiCHIOE TPOodeciiiHy AISTBHICTh 3 HaJaHHS
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MyOJIIYHUX TOCIIYT, TO TIPOTMO3UILis, OOIISTHKA UM HAJIaHHS HOMY, a TaKOX MPUHHATTSI
HUM TpOIOo3uIlli, o0iugHKu abo oxepkaHHs HB 3a Takuii BIiuB, 371HCHEHHH 3
BUKOPHUCTAHHSAM CITy>KOOBOTO CTaHOBHIIA YW HaJaHUX MMOBHOBA)XCHb, MA€ KapaTHCh
He 3a cT. 369-2, a 3a ctartamu 354, 368, 368-3, 368-4, 369 KK;

3) coemiaJbHUM — II¢ JIMIIE TaKi 0COOM, sIKi 3/1aTHI BIUIMBAaTH HAa TOTO, XTO
YIIOBHOBaXCHHUI HAa BUKOHAHHS (PYHKIIIH AepxaBu a00 MiCIIEBOTO CaMOBPSTyBaHHS,
IUIIXOM  BHUKOPUCTAHHA  MOXJIMBOCTEH, TOB’S3aHUX 3 iX  CIy:KOOBUMU
MOBHOBAKEHHSIMHU B HIMPOKOMY PO3YMiHHI (0OOYMOBIEHUX TAaKUMH MOKJIUBOCTSIMH).
MatoTbcst Ha yBasi Ciry00B1 0cOOM Ta 0co0H, K1 HAAAIOTh MyOIiYHI TOCITYTH.

Came ocTaHHS 3 HaBEJEHUX TOYOK 30py 3HaWlLIa BIAOOpPaKEHHS B yXBajl
koJerii cynaiB Tperboi cynooi nanatu KKC BC Big 25 nuctonana 2020 p. y crpasi
Ne 554/5090/16-k, B sKifi apryMEHTYBaJOCh TOJOXEHHS MpPO Te, M0 CyO’eKT
3mounHy, nependoadeHoro 4. 2 cr. 369-2 KK, e cnemianpauM: y i KpUMiHAJIBHO-
MpaBOBId HOPMI HAETHCS HE TPO BUKOPUCTAHHS OyIb-SKOro BIUIMBY Ha 0CO0Y,
YIOBHOBa)XEHY Ha BUKOHAHHA (PYHKIIN Jep>KaBH, a JIMIIE MPO 3JIOBKUBAHHS TaKUM
BILJIMBOM, IKMH O€3MOCepeHbO MOB A3aHUH 3 HasIBHICTIO y Cy0’€KTa 3JI0YMHY BIaJIH,
CJIy’k00BOT'0 CTAaHOBHUIIA UM TIOBHOBAKEHHAMH Ta 00YMOBIICHUN HUMU.

Otxe, cy0’ekToM 31M04nHy, nepemdadeHoro 4. 2 ct. 369-2 KK, € He Oynp-ska
¢di3uyHa ocoba, sika gocsiria 16-piyHOTrO BIKY (3arajibHui Cy0’€KT), HE ClykO00Ba
ocoba, sika BUKOPHCTOBYE BILIUB, 3YMOBJICHHWW I103aCITy>KOOBUMU BIJHOCHUHAMH 3
0Cc00010, YIMOBHOBa)XCHOI0 HAa BUKOHAHHSA (YHKIIA JepXaBu, a JIHIIE CIyXO00Ba
ocoba abo ocoba, sika Hamae MyOJIYHI TOCIYTH, 1 BHUKOPHUCTOBYE MOMJIUBOCTI,
MOB’si3aHl 31 CBOIMH CIYKOOBMMH (y IIMPOKOMY PO3YMIHHI) MOBHOBaKEHHSMH,
OOyMOBJIEHI TaKMMH TTOBHOB)XCHHSMH, JJs HE3aKOHHOTO BIUIMBY Ha 0CO0Y,
YIIOBHOBaXX€HY Ha BUKOHaHHsS (QYHKIIN JepxaBu. 3 OIJIsAy Ha cKa3zaHe 1 Te, IO
MOMIIENHChKUM, 3acy/keHuid 3a 4. 2 cT. 369-2 KK Bupokom  OKTAOpCHKOTO
paiionHoro cyay M. IlonraBu (Bupok 3anuineHo 0e3 3MiH yxBajow [lonaTraBchbkoro
ameJSIiiHOTO CYyy), TiSB IIJISXOM BUKOPHUCTAHHS CBOTO HECITYXKOOBOTO BIUIHBY,
oyno BupimeHo mnepenaru Ha po3rmsiy OIl KKC BC BiamoBigHe KpuMiHalbHE

npoBa/pKeHHA. B  #oro Mexax BHUpINIYBAJIOCh TUTAaHHS TMIPO MPABUIBHICTh
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kBaiikamii i crmiBpoOITHUKA MO (OMEpyIOBHOBAXKEHOTO), siIkuii ofepxaB HB
y po3mipi 200 mon. CILIA 3a BruiMB Ha MPUAHATTS PIIICHHS 1HIIUM TOJIIEHCHKUM —
cmmguuM [lonraBcekoro Bimminry mosmimii I'Y HIT B TlonraBehkiit 06macti — 11070
aKTHBI3allli PO3CIIIyBaHHS KPUMIHAIBHOTO TIPOBA/KEHHS, MPOBEACHHS JOMUTY
ocobu, Ha SIKy BKa3yBaB MOTEPHUIMIA, 1 MPOBEACHHS IHIIUX HEOOXITHUX CHIIYUX 1
poIeCyaTbHUX JIH.

Sx Bxke 3aznavaniocs, OIl KKC BC 3po0Ouna BUCHOBOK MpO Te, M0 CYO’€KT
«IMACWBHOTO» 3JIOBKMBAHHS BIUTMBOM HE MAa€ SIKUXOCh JOJAaTKOBUX O3HAK, KpiM
OCYJHOCTI Ta BIKY, 3 JOCSITHEHHSIM $KOTO 0co0a MOXK€ HECTH KpUMIHAJIbHY
BIJINOBIJIAJIBHICTE. Ha KOpHUCTHh MONOMXKEHHS MPO Te, 10 1€l Cy0’€KT € 3arajbHuM,
B. HaBpoupkuii HaBOAWTH, 30KpeMa, Takl apryMeHTH: 1) BIICYTHICTh OyJb-IKUX
BKa3iBOK 3 MPUBOAY cy0’ekTa y TekcTi cT. 369-2 KK; 2) y MiXKHapoaHO-TIPaBOBUX
aKTax, SKI TOCTYyXKWIW TifcTaBoro gomoBHeHHsS KK craTTero mpo 37m0BKHBaHHS
BIJIMBOM Ta SIKi1 TIEpeAyCIM MalOTh OpaTUCh 10 YBaru Mpu 371HCHEH] TEJIC0JIOTTYHOTO
(mimboBoro) TiaymadeHHst cr. 369-2 KK, Bkazyerbcs Ha Te, 10 Cy0 €KTOM
3JIOBXKMBAaHHS BIUIMBOM MOX€ OyTH Oynb-sika ocoba; 3) (akTU4YHA MOKIIMBICTb
3MIICHEHHS] HEMPABOMIPHOTO BIUIMBY 3aJICKUTh BiJ] 1HAMBIIYaTbHUX CTOCYHKIB MIXK
JIOJIbMH, @ HE BiJ 1X COI[aJbHOTO YW MPABOBOTO CTATYCy; HASBHICTH JOJATKOBUX
O3HaK B 0Ci0, sIKi MPUTSITAIOTHCA 10 BIAMOBimambHOCTI 3a 4. 2 (4. 3) cT. 369-2 KK y
KOHKPETHUX BHIAJIKaX, HE CBIIYUTH MIPO TE, IO BIJMOBIIHI 03HAKK € 000B’I3KOBUMHU
JUTSL BCIX CYO’€KTIB PO3IIIAlyBAaHOTO 3JIOUHHY.

Takoi )X TOYKH 30py JOTpUMYEThCS, Hanpukiaa, H.M. Sdpmu, sxa nuire, mo
cy0’€KT 3JI04MHY, TepeadadyeHoro BciMa yactuHaMmu ct. 369-2 KK, 3akoHO1aBIIeM HE
BU3HaYeHM, y npuMitui cT. 364 KK He 3ragyerbces, yepes 110 HUM Moxe 0yTH Oyib-
ska ocoba. Y m. 61 Tperboro payHay omiHtoBaHHS «OIIHOYHHI 3BIT MO YKpaiHi»,
3arBepkeHoro  GRECO Ha 52-my Ilnenapuomy 3aciganni (CtpacOypr, 17—
21 xoBtHs 2011 p.), Tak caMmo 3a3HAYAETHCS, 10 CYO’EKTOM aKTUBHOTO 1 MTACHBHOTO
3JIOBKWBAHHS BIUTMBOM, mependadeHoro ct. 369-2 KK, moxe Oytu Oynb-sika ocoba
HE3aJIe)KHO BiJI TOTO, YA € BOHA CIOyk00Bow. Y migpo3aini 3.4 «3510BXKUBaHHS

BIUTUBOM 3 KOPHUCIMBOIO METOIO» [Jocapis MIDKHApOIHUX CTaHIApTiB y cdepi
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KpumiHaiaeHoro mnpara «Kopymiisi», pospoosneHoro y 2007 p. OECP, Tak camo
MOKHa TMPOYUTATH, IO CYO €KT «IACHBHOIO» 3JIOBXKHBAHHS BIUIMBOM MOXE 1 HE
OyTH CITy’)KO0BOIO 0CO00I0.

B omHomMy 3 KpUMIHANbHHUX  TIPOBA/KEHb, PO3MISHYTHX  Buium
anTUKOpymnuianM  cyaoM  (mami  — BAKC), 3axucHuk O0OBHHYBA4€HOTO,
3arepevuyrur MpaBWiIbHICTh KBami(ikarlii it octaHHboro 32 4. 2 cr. 369-2 KK,
CTBEp/)KYyBaB, 110 HOro MiJ3aXUCHUNM HE HajiexaB /10 OCI0, YNOBHOBaXXEHUX Ha
BUKOHAHHS (DyHKIIIN Iep>kaBu ab0 MICIIEBOTO CaMOBpsIIyBaHHS, HE OyB 0c00010, siKa
Maja MpaBO Ha 3MiHY KBamidikaiii 370YMHY B KPUMIHAIBHOMY JOCYJAOBOMY Ta
CyJIOBOMY TIpPOBaJ’K€HHI Ta MOIJIa BIUIMBaTH Ha Taki Jii 3a CBOIM MPaBOBUM
crtatycoM. CIIpOCTOBYIOYM MO3UIIII0 3aXUCTY 1 BUCJIOBIIIOIOUUCH CIIB3BYYHO MO3UIIII,
BiOuTiil y moctanoBi OIl KKC BC, Anemsiiina namata BAKC Bkazana Ha Te, 110
cy0’exT 3moumHy, mepeadadeHoro cr. 369-2 KK, 3okpema ii 4.2, € 3araJbHHM.
CreumiaibHuM Mae OyTH JjMiie Ccy0’€KT, Ha SIKOTO 3IIHCHIOETHCS 3J0BKHBAHHS
BITMBOM, OJTHAK BKa3aHa O3HaKa CKJIAy 3JI0YMHY HAJEXKHUTh O WOro 00’ €KTUBHOI
CTOPOHM. 3M1ICHEHHs BIUIMBY HAa TAaKOI'O CHELIaJbHOr0 Cy0’e€KTa MOXXe Oa3zyBaTuCs
HE JIMIIE Ha BIJHOCHHAX CIY>KOOBOT MIAMOPSAIKOBAHOCTI (K PO 1€ 3a3HAYUB
3aXMCHUK), a 1 Ha IHUX pecypcax (rapHi CTOCYHKH, Y T. Y. CIyXOOBi, Apyx0a,
3QJIEKHICTh OCOOMCTOTO XapakTepy ToIio0). HasBHICTH MOMJIMBOCTI 31MCHIOBATH
BKa3aHWI BIUIMB Ha TMIJACTaBl TPUBAJIUX pPOOOYMX KOHTAKTIB IO CIyXO1
OOBMHYBAU€HOI'O fK CIIYOTO MPOKYpaTypu 13 MPOKYpOpaMH, sIKi 3A1HMCHIOBAIN
npoliecyaibHe KePiBHUIITBO, Ta IXHIMHU K€PIBHUKAMU, MIATBEPKYETHCS MaTepiajlaMu
KPUMIHAJILHOTO MTPOBA/KEHHS.

3a 4. 2 ct. 369-2 KK 3acymxeHo ocoly, sika, Oyay4u IpUBaTHUM MiAIPUEMIIEM
1 mepedyBaoyu y MPUATEIbCHKUX CTOCYHKaX 13 MpalliBHUKAMU YIPaBIiHHS KalliTaHa
Onecbkoro MOpChKOTo Nopty, oaepkana HB 3a BriuB Ha NpUMHATTS OpailiBHUKAMU
BKQ3aHOTO YIPaBIiHHA pilIeHHsS 1010 odopmieHHs ocoli, ska Hagama HB,
MOCBITYCHHS 0COOM Mopska. Taky X KpUMIHAJIBHO-TIPABOBY OINIHKY JaB CyH JisIM
cy0’exra, sikuii, 3a1iicHIo0un B iHTEpecax TOB « APTTAMAK)Y ropunnuHuii cynposiz

LUBLIBHOI CIIpaBy, 110 NepedyBasia Ha po3rsial y Bumomy crenianizoBaHOMy Cy/Ii
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VYkpainu 3 po3risily HUBUIBHUX 1 KpuMiHainbHUX crpas (npani — BCCY), onepxas HB
115 cede 3a BrtuB Ha cyaniB BCCVY y BkazaHiil uBLIBHIN cripaBi. OOBHHYBauCHUIMA
i 9ac CIUIKyBaHHS 3 npeAcTaBHuielo TOB moBigoMuB iH, 1110 y HBOTO € «BUX1I»
Ha cyaniB BCCVY 1 nmonpocus 3a 11e rpoimoBy Bunaroponay (50 tuc. ponapis CIIA), a
TaK0>X TOBOPHB, IO y pa3l HEHaJaHHsA HOMY BHUHArOpOAH y BH3HAYEHOMY PO3Mipi
cipaBy Moxe OyTu BupimeHo He Ha KopucTh TOB «APTAMAKY.

3a 4. 2 c1. 369-2 KK 3acymxeHo naTpyiabHOTO MOJILEUCHKOTO, SIKUM OJepKaB
HB 3a 3xiiicHeHHSI HUM BIUTUBY (3 BUKOPHCTAHHSAM CBOiX OCOOMCTUX CTOCYHKIB) Ha
ciy:x00Bux oci6 JKoBTHeBoro paifoHHoro cyay M. J{HIMpONETPOBCHKA, IIOAO HE
IPUTSATHEHHS. OCOOM JO aJMIHICTPAaTUBHOI BIAMOBIAAJIBHOCTI 3a MOPYIIEHHS HEIO
[IpaBui1 TOPOKHBOTO PYXY.

[Ipy npoMy HEe MOKHa HE BIJ3HAYUTH T€, IO MOUIMPEHE HAa MNPAKTHII 1
niarpumane OIT KKC BC 6e33actepexHe OXOMIEHHS MOHATTSAM BIUIUBY (3 HOTJISLY
kBamikaiii 3a 4. 2 cr. 369-2 KK) BUKOpUCTaHHS IPYXKHIX, POAMHHUX 1 MOJIOHUX
CTOCYHKIB 3 0CO0O0, YINOBHOBaXCHOIO Ha BUKOHAHHS (YHKIN JepxaBu adbo
MICIIEBOTO CaMOBPSIyBaHHS, CYNEpPEUYUTh 3aKOHOJIABUYOMY BH3HAUYCHHIO TOHSTTSA
KOpYyHIlli K BUKOPUCTAHHS BiAMOBIIHUM Cy0’€KTOM CIy>KOOBHX MOBHOBa)KCHb UM
MOB’s13aHUX 3 HUMU MOXUTUBOCTEH (CT. 1 3Y «Ilpo 3amobiranHs KOpymiii»).

Jo Toro x useranbHa JediHILisS MOHATTS KOPYHNIIHHOrO MPaBONOPYIICHHS
«TpUB’A3aHa» 10 0C10, BUYEPITHUIN TIEPEITiK SIKUX HaBOJAUTHCS y 4. 1 cT. 3 3ramaHoro
3akoHy. 3a3HaueHi 0OCTAaBMHU CTaBJIATH M1J CYyMiB IMPAaBUIBHICTh 0€33aCTEPEKHOIO
3aKOHOJIaBUOTO BiHeceHHs (rpumMiTka cT. 45 KK) 3510BKrBaHHS BIJIMBOM J0 4YHUCIA
KOPYMIIHHUX KPUMIHAIBHHUX MTPABONOPYIICHD.

3 uporo npusoxy H. SApmuin BUCIOBIIOETECS KATETOPUYHO: «... Y pasl, KOJIH
JIOAMHA MAa€ JIMIIE IPYKHI YU CYCIAChKI CTOCYHKH, 3aBJISIKH SIKHM MOKE€ BIUTMHYTHU
Ha 0co0y, sika BUKOHY€ (DYHKIIi Jep>KaBH, BOHAa HE € Cy0 €KTOM KOPYNUIAHOIO
3n0unHy. TuM Oiblie, 110 BOHA i HE 3a3HaU€Ha cepell TakuxX y cT. 3 3aKoHy, A0 SKOi
BIJICUJIA€ BU3HAUCHHS KOPYMITIi».

Jlo cioBa 'y po3MsiAyBaHIM 4YacTUHI  3JIOBKWBAHHS  BIUIMBOM  HE

BU3HABATUMETHCS KOPYMIIHHUM 37109MHOM 1 3 nioryisany npoekty KK, 60 HaBeneHne y
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HbOMY BH3Ha4deHHS (1. 24 4.1 ct.1.3.1) Takoro 3JI0YMHY HAroJoOIIye 3-IMOMIDXK
IHIIIOTO Ha BUKOPHUCTaHHI CIY)KOOBUX TOBHOBa)XKCHb, CTAHOBWINA Y TIOB’S3aHHUX 3

HUMH MOKJIUBOCTEM.

3. HNPOBJEMH 3ACTOCYBAHHA KPUMIHAJIBHOI'O
3AKOHOJABCTBA, SAKE IIEPEABAYA€ BIAINIOBIJAJIBHICTD 3A
KPUMIHAJIBHI ITPABOITIOPYIIEHHS, ITOB’AI3AHI 3 KOPYIILICIO.

3. JMCKYCIAHI  MUTAHHS  MOJO0  3ACTOCYBAHHS
KPUMIHAJILHOTO  3AKOHOJABCTBA, SIKE  TEPEJBAYAC
BIIMOBIJIAJILHICTh 3A KPUMIHAJBHI TIPABONMOPYIIEHHS,
MOB’SI3AHI 3 KOPYIILIIEIO

27 xoBTHa 2020 poky BimOyBCs MOTY)KHHM ynap MO MeXaHI3My NPOTHLl
kopynuii B Ykpaini: Konctutymiitnuii Cya VYkpainn (mami — KCVY) npuiinsas
pilIEHHS, sIKE€ MPU3BENO 10 4acTKOBOI «mapamnizauii» podorn HA3K Ta «3Hu mieHHs»
OKpPEMHUX I1HCTPYMEHTIB e€JeKTpoHHOro aekiapyBaHHs. Pimenns KCVY, 3o0kpema,
nepeadayanio BHU3HAHHS Takoko, 1o He Bianosinae Kouctutymii VYkpainu (e
HEKOHCTUTYI1HHOI0) cT. 366-1 KK Ykpainu.

Taki [1i €gAMHOrO OpraHy KOHCTUTYIINHOI IOPUCAMKIII B YKpaini Oynu
HEOJHO3HAYHO CHPUUHSTI MPEJCTAaBHUKAMHU TPOMAISHCHKOTO CYCIUIBCTBA: OJTHI
niarpuManu no3uiio KCVY, a iHmn — BU3HaAMM ii Takolo, 10 Ma€ CyTTEBI HEJOJIKH.
Onpumoanenss pimeHHs KCY Big 27 »xoBTHs 2020 poKy NpU3BENO A0 aKTUBI3ALl
3aKOHOIPOEKTHOI pOOOTH, CIIPSIMOBAHOI Ha «peaHimalito» BiinoBinHoi ctatTi KK.

3 METo CTBOPEHHS HOBOI 3a00pPOHHOI KPUMIHAJIBHO-NPABOBOi HOPMH,
MIPUCBAYEHOI JEKIapyBAaHHIO HEIOCTOBIPHOI 1H(pOpMAIIl Ta YMUCHOMY HEMOJIaHHIO
neknaparii, y Bepxosuiii Pami  VYkpainm Oyno  3apeecTpoBaHO  HHU3KY
3akoHomnpoekTiB:Ne 4301 Big 02.11.2020 (I. I'epamenko Tta iH.), Ne 4307 Bin
02.11.2020 (FO. Tumormenko), Ne 4309 Bix 03.11.2020 (JI. MoHacTHpCchKHMA Ta iH.),
No 4310 Big 03.11.2020 (. Monactupcekuii ta iH.), Ne 4434 pig 27.11.2020
(BHecenuit IIpesuaentom Ykpainn), Ne 4441 Big 30.11.2020 (. Monactupchkuii Ta
1H.), Ne 4460-n1 Bix 03.12.2020 (/1. MoHacTHpCHKHUI Ta iH.).
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Ypemrti-pemit 4 rpyaus 2020 p. nmpuiinaro 3akoH «IIpo BHeceHHs 3MiH 0
NESKUX 3aKOHOJABYMX aKTIB YKpaiHM 1I0JI0 BCTAaHOBJICHHS BiJIMOBIJAJIBHOCTI 3a
NEKJIapyBaHHS  HEJOCTOBIpHOI iHQoOpMaIlii Ta HENoJaHHA CyO0&apos;EKTOM
JeKJIapyBaHHs JAeKiapailii 0coou, yIOBHOBaXEHOI HA BUKOHAHHS (DYHKIIHN JepKaBu
ab0 MICIIEBOTO CaMOBPSIIyBaHHS», IKUM Mepe10adaeThbCs BIIHOBICHHS KPUMiHAIBHOT
BIJIMOBIIATTLHOCTI 3a JCKIapyBaHHS HemocToBipHOi iHGopMmamii (ct. 366-2 KK
Vkpainn) Ta HemoJaHHSA  Cy0’€KTOM  JICKJIapyBaHHsA  JeKjapalli  ocoowu,
YIIOBHOBaXEHOI Ha BUKOHAHHS (YHKIIH JepkaBu ab0 MICLIEBOTO CAMOBPSAyBaHHs
(ct. 366-3 KK Ykpainn).

BaroMmum  BHeckOM y  po3poOJjieHHs ~ OpoOJeMaTUKH  KPUMIHAJIBHOI
BI/IMOBIJAILHOCTI 3a JEKJIapyBaHHS HEeIOCTOBIpHOI iH(popMarii € gociipkerHs O. O.
Hynoposa, /I. I'. Muxaiinenka, A. B. Capuenka, M. 1. XaBpoHIoKa Ta 1HIITUX BUCHHUX.
[Torpu 3HAYUMICTh PE3YJILTATIB MPOBEICHUX OCIIPKEHb, CTBOPEHHS HOBUX IT1JICTaB
KPUMIHAJIBHOT BIAMOBIIAILHOCTI 3a JEKJIapyBaHHS HEAOCTOBIpHOI 1HMOpMalii u
YMHCHE HEMOJaHHA JAckjapaiii oOyMOBIIOIOTH HEOOXIIHICTh  MOJAJBIINX
JOCTIIKEeHb yKa3aHo1 MpoOJIeMaTHKH.

Crnoci0, y skuii BigOyBanacs peaHiMallisi KPUMIHAJIBHO-TIPABOBOI 3a00pOHU
JIeKJIapyBaHHS HEAOCTOBIpHOI 1HQOpMAIli Ta YMHUCHOTO HEMOJIaHHS JeKjaparlii,
BUKJIMKAE TEeBHI 3ayBaxkeHHs. 3 ormsany Ha Te, mo KCY BusznaB cr. 366-1 KK
YKpaiHu HEKOHCTUTYIIIHOIO, BapTO Oysi0 OUIBII AETAJIbHO 3BEPHYTH yBary Ha ii
AKICTh, MPOOJIEMH, SIKI BUHHMKAJIM Ha MPAKTULI 1 BpaXxyBaTH 3a3HAYEHE B HO- BUX
KOHCTPYKIIiSIX 3a00poHHUX HOpM. OHaK 11bOTo HE O0YJ10 3p00JIeHO, SIK 1 HE CTBOPEHO
rpyny 3 (axiBIiB, sIKI JOCTIKYBaIM 10 TEMATHUKY 1 MOTJIH O PO3pOoOUTH OLIbII
JIOCKOHAJTy MOJIJIb BIJIMOBIIAJIbHOCTI 3a TI€BHI JT1STHHS.

3a Takux OOCTaBHH 3aKJIAJAlOThCA «BUOYXOB1 MIHM», SIKI MOXYTb 3HOBY
«CTIpalloBaTU» IO MEXaHI3My MpoTHli Kopymiii B YKpaiHu. 3 1HIIOTO OOKy
BIJIHOBJICHHS TIIJICTAB BIAMOBIIaILHOCTI 32 HETIOAAHHS JCKJapallii Ta JeKIapyBaHHS
HEJIOCTOBIpHOT 1H(GOpPMAIll € BaXJIMBUM KPOKOM Ha MUIAXY MPOTHAIl KOpyMIlli B
Vkpaini. A TpUAHATTS HOBUX HOPM, Kl MICTSATh NEBHI HEJOJIIKH, HE BHUKIIOYAE

MOJKJIMBOCTI 1X nmogajJibmoro BAOCKOHAJICHHA, 3BaXXarO4YuW Ha AKTUBHUM Imponcec
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pedbopmMyBaHHST KPUMIHAJIBLHOTO 3aKOHOJABCTBA. BITHOBIEHHS KpPUMIHAJIBHOI
BIIMOBIAABHOCTI 3@ JCKJIApyBaHHS HEJOCTOBIpHOI 1HQoOpmarlii Ta yMHCHE
HEMOJJaHHS JeKJIapallii CypoBOIKYBaJIOCS aKTUBI3AII€I0 3aKOHOTBOPYOi POOOTH.

Ha ocHOBiI aHamizy MOJIOXKEHb IIMX 3aKOHOMPOEKTIB, a TaK0XX BUBYCHHS
3apyO1’KHOTO TOCBIAY BIAMOBIIAIBHOCTI 32 JEKJIapyBaHHS HEJAOCTOBIpHOI iH(pOpMaIIii
Ta HEMOJaHHS JeKiapaimii MOXXHAa BHOKPEMUTH TpPHU MOJAENI TMiACTaB TaKoi
BI/III0B11aJIHOCTI:

1) kpumiHanbHO-TIpaBOBY  (mepen0adyae  BCTAHOBJICHHS  KPUMIHAIBHOI
BI/IMOBIATBHOCTI 32 111 TISTHHSA);

2) aaMIHICTPpATUBHO-TIPaBOBY (Iependayae BCTAHOBJIEHHS aJMIHICTPATUBHOT
B1IMIOBITAJIBHOCTI 3a I11 JISTHHS);

3) 3mimiany (BKJIOYA€ MIJCTABU PI3HUX BUJIB BIAMOBIIATBLHOCTI 3a 111 JISTHHS).

O3HallOMJIEHHS 3 OCHOBHUMH TIOJIOKCHHSIMH 3aKOHOTIPOEKTIB, IO CTOCYIOTHCS
BIIMOBIAANBHOCTI 3a JIEKJIapyBaHHS HEIOCTOBIpHOI 1H(OpMAIli Ta HEeMo aHHS
JeKaparlii, CBIIYUTh NPO T, IO OKPEMI EJEMEHTH 3alpONOHOBAHMX Yy HHUX
M€EXaH13MIB MarOTh IIEBHI BaIH.

1. 3amuwaemvca niorpynms 07 GU3HAHHA HEKOHCMUMYYIUHUMU HOBUX
3A00POHHUX  KPUMIHANbHO-NPABOSUX  HOpM. Y  OUIBIIOCTI  3aKOHOIPOEKTIB
MPOTIOHYIOThCA KOHCTPYKINi cTarTi (cTared), sSIKi MaKCUMalbHO HAOJMXKEHI, a B
NMEeBHUX BHMaakax TOTOXHI cT. 366-1 KK Vkpainm, sika Oyna BU3HaHa
HeKoHcTUTyIIMHO0. Hanpuknan, 3akononpoekt Ne 4301 Big 02.11.2020 (1.
['epamienko Ta iH.) mepen0dayaB JuIlle 3MiHY Ha3BU 1 HOMEPY CTATTi (MPOMOHYETHCS
CT. 366-2 «YxXxujeHHs Bl  JIeKJIapyBaHHS  JOCTOBIpHOI  iH(opMaIiii»).
3akoHnompoektom Ne 4307 Big 02.11.2020 (FKO. TumomieHKo) NTPONOHYBAIOCS
BuBe eHHs cyaiB KCVY 3 psany cy0’ekTiB JekiapyBaHHS, a BIATOBIIHO, 1 Cy0’ €KTIB
KPUMIHAJBHOI BIJAMOBIAATBHOCTI 3a BIAMOBIIHE KpUMIHAJIBLHE IMPABONOPYIICHHS.
3akonompoekt Ne 4310 Bim 03.11.2020 (JI. Monactupcekuii Ta 1iH.) MICTUB
MOJIOKEHHS 100 3MIHM HOMEpa CTarTi (TmpomoHyeTbes 366-2) ta cankmii (mrpad
oy Big 2 500 mo 3 000 HMJI', a mpononyetbcs Big 3 000 no 6 000 HM/T;

BUKJIFOYEHO T030aBJeHHS BOJIi A0 2 p.). Y Tphox 3akoHompoekTax (Ne 4441 Bin
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30.11.2020, Ne 4434 Big 27.11.2020 Tta Ne 4460-1 Bix 03.12.2020) mpomnoHyeThCS

BCTAaHOBUTH KPHUMIHAJIBHY BIAMOBIAANIBHICTD 3a T1 JK caMil JISHHS B PI3HUX CTATTIX
(ct. 366-2 Ta 366-3 KK Vkpai#w), 30UIpIIATH TOPIT BiAMOBIZATBHOCTI 32
JeKJIapyBaHHS HEJOCTOBIpHOI 1H(OpMaIli Ta 3MIHUTH CaHKIII (3OUIBIIUTH PO3MIP
mrpady Ta BUKIIOYUTH 1M030aBICHHS BOJI).

3 ornsAy Ha Taki HE3HAYH1 3MIHHU, 3aJIHMINAETHCS MIAIPYHTS AJS TOBTOPHOTO
BU3HAHHS BIAMOBIIHOI CTaTTI HEKOHCTUTYIIHHOM. | 116 HEe TMBHO, OCKUJIBKH B MEXax
KPUMIHAJIEHO-TIPABOBOI MOJEII BiAMOBINATBLHOCTI 3a BKa3aHl JISSHHSA B 3apyODKHHX
KpaiHaX 37e01IpIIOT0  KPUMIHAMI30BAHO JIMINE HEMOJaHHS JeKjapalii Ta
JIEKJIapyBaHHS HENOCTOBIpHOI 1H(MopMalii. Biarak 3anponoHyBaTH KapAMHAILHO
1HOIl IHCTPYMEHTM JJsi  3a0e3leUeHHs MEXaHI3My JeKJIapyBaHHS o0cobamu,
YIOBHOB)XCHUMH HA BUKOHAHHS (DYyHKIIIH AepkaBu a00 MICIIEBOTO CaMOBPSITyBaHHSI
HEMOXJIMBO. MOHA JIUIIIE IEPEUTH 10 1HIIIOT MOJIEI1, HAPUKIIA, aAMIHICTPATUBHO-
IIPaBOBOI.

2. Yu docmamnvo niocmas aomMiHicmpamusHoi 8i0no8ioanbHOCMI 3a 8KA3AHI
Oisnua? 3axoHompoektoM Ne 4309 Big 03.11.2020 mpomoHyBanacsi BUKIIOYHO
aJMIHICTpaTHBHA BIJIMOBIIAJBHICTS 3a BIAMOBIAHI disHHA y cT. 172-6 KYmAII
(HecBoeyacHe MoJaHHs 0e3 MOBAKHUX MPUYUH JeKiapanli (4.1); ymucHe HenogaHHs
nekapailii (4.6); moanHs 3aB1IOMO HEJJOCTOBIPHUX BIIOMOCTEH y JeKJapallii, K10
Taki BIOMOCTI BIAPI3HAIOTHCSA BIJ JOCTOBIpHMX Ha cymy: Bim 100 mo 250
MPOKUTKOBUX MIHIMYMIB JUIsl mpaie3faaTHux ociod (4.4) ta nmoHaa 250 mpoKUTKOBHUX
MIHIMYMIB JUIsl Tipare3gaTtHux ocid (4.6). Ilo-mepine, 1ie He mae rapaHTidi TOTO, IO
KCYV B maiitOyTHbOMY HE 3MOK€ BU3HATH 3a3HAUYCHY HOPMY HEKOHCTHUTYIIHOO. [lo-
Ipyre, 9YM 3MOXYTh 3a TakWx OOCTaBMH TIPABOOXOPOHIII TPHUTITHYTH 1O
BIJIMOBIIAJILHOCT1 TOMKOPYMIIIOHEPIB, a/pKe 310paT TOKa3H iX MPOTHUIPABHUX IiSTHb
aJIMIHICTPaTUBHO-TIPABOBUMH 3acobamu Oyne Henerko. Ilo-Tpere, 3apyOikHMIA
JIOCB1JI CBIAYMTH MPO T€, L0 3a BKa3aHl JISHHS B OJHUX KpaiHaX 3aCTOCOBYIOTH
3aX0JM aaMIHICTpATUBHO-TIpaBoBoi (Hampukiazn, bimopycis, Benecyena, /[lanis,
OiunsHaIsg), a B APYrMX — KPUMIHAIBHOI BIAMOBIAAIBHOCTI (Hampukiaa, Yexis,

[Tonpmia, JIutea, JlatBis, bonrapis, Monnosa ta Ilepy). Bigrak, y xoxHii KpaiHi
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oOMparOTh T1 PaBOBI IHCTPYMEHTHU 3a0€3MeUCHHS MeXaH13My JCKJIapyBaHHs JOXO/IiB
Ta BUIATKIB, SIK1 BBOKAIOTh HAMOUIbII €PEKTUBHUMH B MEXKax CBOET JepKaBH.

3. Yu eapmo i3 caukyiti 8i0n0gioHUX cmamell UKTIOYAMU NOKAPAHHA Y 8UOL
nozbaenenns eoni? Y 3akoHompoektax Ne 4310 Big 03.11.2020, Ne 4441 Bin
30.11.2020, Ne 4434 Big 27.11.2020, Ne 4460-x Big 03.12.2020 i3 caHkIiii HOBOI
3a00pOHHOT KPUMIHAJILHO-TIPABOBOI HOPMH TPOMOHYETHCS BUKIIOUATH TaKe
MOKapaHHs, SK T1030aBJCHHS BOJI Ha TNEBHUUA CTpoK.Takuil KpOK, OYEBUIIHO,
0OyMOBIICHHI HEOOXITHICTIO YCYHEHHS 3ayBakeHb, BHCIOBIEHUX Yy pimenHi KCY
npo Bu3HaHHA cT. 366-1 KK VYkpainu HexoHCcTHTyLIMHOW0. OMHAK, 3HOBY K TakKd
3BEpTAI0 yBary Ha Toil (akrt, mo 3a3HaueHe pimeHHss KCY Oyino HeoOrpyHTOBaHUM.
Ha migTBepkeHHs CBO€ET MO3MIIT HaBeAy SIK apryMeHT Xxo4a O Toi (akT, 1m0 Taki
MOKapaHHs ICHYIOTh y CAHKIIIAX BIJIMOBITHUX HOPM 1HIIMX KpaiH.

Hanpuknazn, y bonrapii Taki [ii kapatoTbCs MO30aBJIEHHIM BOJI Ha CTPOK JI0
TphoX pokiB (cT. 313 KK Bosrapii), y JIaTBii — TUMYacoBUM M030aBJICHHSIM BOJIi 200
Mo30aBJIEHHSAM BOJII Ha CTPoK A0 NBOX pokiB (cT. 219 KK Jlarsii) , y Yexii —
1030aBJICHHSIM BOJII Ha CTPOK BiJ] IIIECTH MICSIIB /10 TphoX pokiB (§ 227 KK Yexii) , y
MounoBi — mo30aBieHHsAM BoJil Ha TepMiH 10 1 poky (ct. 352-1 KK Monnosu) , y
[Tonbuii — mo36aBneHHsAM Boi Bij 6 micauiB A0 8 pokiB (4. 1 ct. 233 KK Ilonbmi) , y
MakenoHii — mo30aBaeHHSIM BOJI1 BiJl IECTHU MICSIIB 10 I&aPOs;ATH pokiB (4. 1 CT.
359-a KK MakenoHii) . 3akoH mipo eTuky B ypsai 1978 poky Ta 3akoH npo pedopmy
etuku 1989 poky CIIA nependadaroTh CyBOpl 3aXOAM TMOKapaHHS 3a MOPYLIEHHS
KOH(JTIIKTY 1HTEpEeCiB Ta 3JIOBKMBaHHS, TOB’si3aHl 3 BiacHicTio. [IpoTu THX, XTO
HABMHCHO HaJa€ HempaBauBy 1HGOpPMAIIIO, TMOPYUIYETbCS  KPUMIHAJBHE
npoBajkeHHs. BoHn MoxyTh OyTH 3acyipkeHi 1o mrpady B po3mipi go 250 000
nosapiB CIIIA abo 5 pokiB mo30aBieHHS BOJII .

Bapro takox noroautucd 3 /. I'. MuxaiyieHKOM y TOMy, 110 BCTaHOBJICHHS
JIOCTaTHHO JKOPCTKUX TIOKapaHb 3a JEKJIapyBaHHS HEIOCTOBIpHOI iH(opMarii i
BIJICYTHICTh  3aKOHOJABYMX MIACTaB JUIsl  3BUIBHEHHS BIJ  KPUMIHAJIBHOI

BIIMOBIJAIBHOCTI, TOKapaHHs 1 Horo BiAOyBaHHS TIOBHOK MIpPOIO BIJINOBIAA€E
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KpUTepisiM  €(DEeKTUBHOCTI MPABOBUX HOPM  JJId  MNPOTHAIl  KOPYHIIHHUM
PaBOMOPYIICHHSM.

4. 3amaomo 6uUCOKUM BUOAEMbCA NOpie KPUMIHAILHOI BION0BIOAILHOCHIL.
KpuminanbHa BIANIOBIAIBHICTE 3a MOJAHHS 3aB1JIOMO HEJIOCTOBIPHUX BIJIOMOCTEH J10
neknaparii parime (y cr. 366-1 KK Vkpainu) HacTaBama, SKIIO0 Taki BiOMOCTI
BIPI3HSUIMCS BiJl JOCTOBIPHUX Ha CcyMy Biag 250 MPOXUTKOBUX MIHIMYMIB IS
nparne3aaTHux oci6. BogHouac, HuHi, BianoBigHo 10 cT. 366-2 KK Ykpainu, BoHU
NOBUHHI BIAPIBHATHCS Ha cyMy moHag 500 MpOXUTKOBUX MIHIMYMIB IS
npane3gaTHux oci6. TakuM 4YMHOM, Ha ChOTOJIHI 3a OpEeXHIO0 B JACKJapallii o0
KBapTUPHU UM ABTO MOKE HACTABATH aJMIHICTpaTHUBHA BIANOBIJAIbHICTb.

TakuM 4YWHOM, BIJHOBJICHI TMIJCTaBHM KPUMIHAJIbHOI BIAMOBIAATBHOCTI 3a
JeKJIapyBaHHSI HEJIOCTOBIPHOI 1H(OpMaIlii Ta HEMmoJAaHHs Jekiaparlii y cT. 366-2 Ta
366-3 KK VYkpainm MakcUMalbHO CXOX1 O THX, IO icHyBamu y cT. 366-1 KK
VYkpainu Ta Ky BU3HAJIU HEKOHCTUTYIIIITHOIO.

Ha nepmmii morssia, 3a3Ha4eHe CBITYUTH MPO TE, 110 ICHYIOTh MEePEIyMOBH IS
BU3HAHHS  HOBHUX  CTared 3aKOHY NP0  KPHUMIH&JIbHY  BiANOBIAAJIBHICTb
HEeKOHCTUTYIIHHUMU. OJIHAK, SKIIO BpaxoByBaTH ToM (akt, mo pimenns KCY e
HEOOIPYHTOBAHUM 4Yepe3 Opak HEOOXITHUX apTyMEHTIB, IMOBIPHO, TAKUX HE3HAYHUX
3MiH JOCTaTHHO JJIsS BIJIHOBJICHHS TMIJCTaB KPUMIHAJIBHOI BIAMOBIJAIBLHOCTI 3a IIi
JISHHS, OJIHAK TaKUuX 3MIH HEJOCTaTHhO [IJIs IIJBHINCHHS e()EKTUBHOCTI
3aCTOCYBaHHS BIANOBIIHUX 3a00pOHHUX MPABOBUX HOPM.

5. Yu obrpynmosanum € 8x#cu8anHs mepmina «3asioomicmoy y cm. 366-2 KK
Vipainu? Haiibinpiie TPyIHOUIIB MiJ 4Yac PO3CTIAYBaHHS LBOTO KPUMIHAIBLHOTO
MIPaBOTIOPYIIICHHS TTOB’SA3aHO 13 JIOKa3yBaHHSAM YMHCIy Ha TOJaHHS HEIOCTOBIPHOI
iH(dopmarrii 710 eneKkTpoHHOoi Aekiapairii. CkiaaaHoI 00yMOBJIEHI TUM, IO Cy0’€KTH
JIeKJIapyBaHHS MTOCUJIAIOTHCS Ha Pi3HI 0OCTaBUHU, 110 CTABJIATH M1l CyMHIB HasIBHICTh
yMHUCHOT (pOpMU BHHH, 30KpeMa Ha TakKi: HE BOJIOJIHHS MOBHOKO 1H(POPMAIIIEIO PO
aKTHBU YJICHIB CIM’1; BUKOPUCTAHHS IMOMIYHHUKIB JUIS 3alIOBHCHHS JCKJaparii, sKi

MOXXYTh IIOCh MEperuryTaTd abo HEe BKa3aTH; HEIOCTAaTHBO YITKI Ta 3PO3YyMuJI
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3aKOHOJIaBUl MOJIOKEHHS, 1[0 BU3HAYAIOTh OCOOJMBOCTI 3allOBHEHHS Ta MOJAHHS
CJICKTPOHHO1 ACKJIapyBaHHs; BiMoB1AHI po3’scHeHHs HA3K Ttoro.

Y Bumagky JAekiapyBaHHS HEAOCTOBIpHOT iH(opmamii He Cy0’ekToM
NEeKJIapyBaHHs, a Ha HOro NpOXaHHS IHIIOK OCO00I CKJIaJ KPUMIHAJIBHOIO
IpaBOIOpYIIEeHHS, iependadeHoro ct. 366-2 KK Ykpainu, Oyne BiACyTHIH.

He craig Bukmoyatu 1 MOXIMBOI 3MOBH CyO’€KTa JACKJIAapyBaHHS 31 CBOIM
MOMIYHHUKOM III0JI0 BHECEHHSI HUM HEIOCTOBIpHOI iH(dopMalii. ¥ TakoMy BUITQJKY
TOBECTH (PaKT BUYMHEHHS KPUMIHAIBHOTO MPABOMIOPYIICHHS Oy/Ie Ay»e CKIaaHO, a B
MEBHUX BHUIIAJIKaX —IIPAKTUYHO HEMOKIIUBO.

Ak tomi OyTH, SKIIO B JIeKjapailii HasBHI HEMpaBAWBI BIAOMOCTI, OJHAK
BIJICYTHSl a00 HeZl0BeIeHa yMUCHA (popMa BUHU? OUEBUIHO, IO JJIS1 TAKMX CUTYalld
BapTO Tepen0aynTy MEXaHi3M BHECEHHS BIJMOBIJHUX BUIIPABJICHb JO BXKE MOJAHOI
JeKJIapartii.

Boanodac BUHMKa€e 3anUTaHHs, Y4 MOXKJIMBA HeoOepexHa (opMa BUHU TI1]] Yac
HEMOJaHHs JeKapallii 4yu JeKJIapyBaHHs HEIOCTOBIpHOI 1HGopmarlii? Axkimo i Tak,
TO IOPUAMYHA BIANOBIJANBHICTh (KpUMIHAJIbHA YW aJMIHICTPATUBHA) 3a Il JISHHS
OyJie BUKIIIOUATHUCS 3 OIJISIIY Ha T€, [0 BOHH MOXYTh BUMHSTHUCS JIUIIE 3 YMUCHOIO
dbopmoro BUHU. Bugaerbes 3aiiBUM OJHOYACHE 3aCTOCYBAaHHS B KOHCTPYKIUII JIsSIHHS,
nepeadoayeHoro cr. 366-2 KK Ykpainu TepMiHIB «KYMHCHO» Ta «3aB1JJOMO», OCKIJIbKH
BOHU OOM/IBA BKa3ylOTh Ha YMUCHY (pOpMYy BHHH, 30KpeMa TEPMiH «3aB1JIOMO» — Ha
NPSAMHAM YMHCEIL.

OkpiM 1bOTO, IMOBIPHO, BapTO MITH TUM MIISAXOM, SKUM pPyXaJIHUCS
3aKOHO/JIaBIll B OKPEMHUX 3apyOIKHUX KpaiH, 1 BUIYYUTH 3 KOHCTPYKIIH BIAMOBIIHUX
JIISIHb CJIOBA «YMHCHO» Ta «3aB1OMO» ab0 JuQepeHIIoBaTH BIAMNOBIIAIBHICTh 3a
BIIMOBIAHI JISHHSA 3QJICKHO Bia (HOPMH BHHHM B PI3HHUX CTaTTSIX, ad0 B PI3HHUX
YacTWHAX OJIHIET CTaTTi. 3a TaKUX OOCTAaBMH KpUMiHAJIbHA BIJMOBIAAIBHICTH 3a
BKa3aHl [ISIHHS MOXE HAcTaBaTH y BHIIAJKy iX BUMHEHHS $AK YMHCHO, TaK 1

HEOOEPEIKHO.

BucHoBku 10 nuranHg 3.
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[TinOuBarouu macyMKH, ciif chOpMyJIFOBAaTH HU3KY BUCHOBKIB.

1. BuokpemisieHO TpW MOJEII IiJICTaB BIJAMOBIIAIBHOCTI 3a JCKIapyBaHHS
HEJI0CTOBIpHOT 1H(MOpMAIIil Ta HETOJAHHS ACKIapaIii:

1) xpumiHadbHO-TIPABOBY  (Tependadyae  BCTAHOBJICHHS  KPUMIHAIBHOI
BIIMOBIAAIBHOCTI 32 IIi TISTHHSA);

2) aaMiHICTPAaTUBHOIIPABOBY (Tependavyae BCTAHOBJICHHS aJMiHICTPATHBHOI
BI/IMOBIATBHOCTI 32 111 T1STHHSA);

3) 3mimany (BKJIIOYAE MIACTABUA PI3HUX BUIB BIAMOBINATBLHOCTI 3a 111 JISTHHS).

2. HoBi miacraBu BIANOBIAQJIBHOCTI 3a JEKJIApyBaHHS HEJIOCTOBIPHOI
1H(popMaIlli Ta HENOJaHHs JIeKJIapalli, a TAKOK MPOMO3ULIi 100 HUX, BUCIOBIIEHI Y
BIJIMOBITHUX 3aKOHOMPOEKTAX, MAIOTh TaKl BaJIU:

1) BanummaeTscs MIATPYHTS [JI1 BU3HAHHS HEKOHCTUTYIIHHUMU HOBHUX
3a00pOHHUX KPUMIHAJIBHO-TIPABOBUX HOPM (1I€ MOSACHIOETHCS HAcaMIIEpe] THM, IO
pimenHst KCY mono Bu3nanus ct. 366-1 KK Ykpainu € HeoOrpyHTOBaHUM; Y MEKax
KpUMIHAJBLHO-TIPABOBI MOJIEJ1 BIJAMOBIIAJLHOCTI 3a JEKJIapyBaHHS HEAOCTOBIPHOI
1H(popMarlii He Jauiie B YKpaiHi, aje i B IHIIUX KpaiHax, OKpPIM KPpUMIHAJI3aLll1 TaKUX
TsSiHb, 3alpOIOHYBaTH KapAWHAIBHO 1HIN 1HCTPYMEHTH JUIsi 3a0e3MeUeHHS
MEXaHI13My JeKJIapyBaHHS HEMOKIIUBO);

2) miJICTaB BUKIIYHO aIMIHICTPATUBHOI BIJMOBIAAIBHOCTI 3a HEMOJAaHHS
JeKJIapallii 4 JeKJapyBaHHS HEIOCTOBIpHOI 1HdoOpMaIlli, 04eBUIHO, HEJOCTATHBO,
OCKUIBKM MPUTATHYTH [0 IOPUAMYHOI  BIAMOBIJAJIBLHOCTI  TONKOPYMI[IOHEPIB,
BUKOPUCTOBYIOUH JIMIIIE aJMiHICTPAaTUBHO-TIPABOBI 3ac00HM, B YKpaiHW HHUHI JOCUTH
CKJIAJTHO;

3) He BapTO OyJO 13 CaHKIIA BIAMOBIIHUX CTAaTed BUKIIOYATH MOKApaHHS Y
BUTJISII1 TO30aBJICHHSI BOJI1, IO MIATBEP/KYE TOCBIJT 3apyOIKHUX KPaiH;

4) mopir KpUMIHAJIBHOI BIJMOBIJATIBHOCTI 3a JAEKJIapyBaHHS HEJOCTOBIPHOT
1H(DopMaIrii € 3aHaITO BUCOKUM, @ TOMY HOTO CIIiJl 3HU3UTH;

5) 3 orAmy Ha BIACYTHICTH B OKPEMHUX BHITaJIKaX YMHUCHOI ()OpPMH BHHH
MOJaHHSI HEJOCTOBIPHUX BIJOMOCTEH, BapTO Mepen0ayuTd Il TaKUX CUTYyallii

MEXaHi3M BHECEHHS BiIOBITHUX BHIIPABJICHB 0 BXKE MOTAHOI IeKIaparlii;
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6) BHIA€TbCS 3ailBUM OJHOYACHE 3aCTOCYBAaHHS B KOHCTPYKIII JISHHSA,
nependayeHoro ct. 366-2 KK Ykpainu TepMiHIB «yMHCHO» Ta «3aB1OMO», OCKIJIbKU
BOHHM O0M/IBa BKa3ylOTh Ha YMHCHY (OpMYy BHHH, 30KpE€Ma TEpMiH «3aBIJOMO» Ha
MIPSIMAN YMHUCET;

7) 3 KOHCTPYKIIN BIAMOBIAHUX [isiHb BapTO BUIYYUTH CJIOBAa «yMHCHO» Ta
«3aBioMO» a00 AudepeHIiioBaTH BiAMOBIAANBHICTh 3a BIAMOBIIHI JISHHS 3aJI€KHO
B (OpMH BUHH B PI3HHX CTATTAX, 400 B PI3HUX YACTHHAX OJHIET CTATTI (3a TaKUX
O0OCTaBMH KpUMiHAIbHA BIAMOBINATIBHICTh 3a BKa3aHl JISHHSA MOXE HAcTaBaTH Yy

BUIIAJIKY iX BUMHEHHS SIK YMUCHO, TaK 1 HEOOEPEXKHO).

TEMA 12. IPOBJIEMHU 3ACTOCYBAHHS 3AKOHO/JIABCTBA, SIKE
NEPEJBAYAE BIIHOBLIAJIBHICTD 3A BIMChKOBI KPUMIHAJIBHI
IMPABOITIOPYIIEHHSA
(2 ronunm)

ILinan

1. TlpoGnemui nutanHs KBamiikaiii KpUMIHAIBHUX MPABONOPYILIEHb MPOTH
BCTAHOBJICHOTO TIOPSAJIKY HECEHHsSI BIMCBHKOBOI CIIyXOHW (BIMCHKOBI KpUMIiHAJbHI
paBoONOpyIIEeHHS) (3arajabHl MOJIOKEHHS).

2. [lpobnemHui mnuTaHHS KBamiikaiii AesKUX BIHCHKOBUX KPUMIHAIBHUX
IPABOIIOPYIIICHb.

PEKOMEH/OBAHA JIITEPATYPA:

1. Kapnieako M., ®ecenko O., IlIaunko O. Jlo muTaHHS OO0 CyO’ €KTIB
BIMICHKOBUX KpPUMIHAIBHUX TpaBomnopymieHb. HaykoBi 3amucku  JIbBIBCHKOTO
yHiBepcuTeTy Oi3Hecy Ta npaBa. Cepis exkoHomiuHa. Cepist ropuanyuna. 2022. Bumyck
33. C. 247-254.

2. Kpuminaneae mpaBo Ykpainu. OcobmvBa yacThHa : HaB4. moci0. / A.A.
Bacunwses, O.0. Xurtnnmii, €.0. I'magkoBa ta iH.; 3a 3ar. pea. O.M. JluTBuHOBA.
Xapkis. : [Ipaso, 2020. C. 341-365.

3. Kpuminanbne npaBo Ykpainu: OcoOnuBa yacTUHA : MIJIPYYHUK / 3a 3ar. pe/l.
noktopa topua. Hayk, npod. B.B. Cyxonoca. Cymu : II® «BugaBHUIITBO
«YHiBepcureTchbka kHUTa»y, 2020. C. 396-423.

4. KpuMiHalbHI TPOCTYNKH: HAYKOBO-TIPAKTHYHUNA KOMEHTAp CTaTei
KpuminansHoro kogekcy Ykpainu / M.1. XaBpontok. KuiB : BJ[ «lakop», 2020. C.
159-172.

5. Typxor M.C. 3arambHa XapaKTepUCTHKA BIMCHKOBUX KPUMIHAIBHUX
npaBomnopymieHb / BilicbkoBl KpuMiHaibHI mpaBomnopymieHHs: Pozmin  XIX
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Oco6mmBoi vactuHu KpumiHambHOro KoAekcy VYKpaiHM 3 MOCTaTeHHUMH
MaTepiaJaMi MPaKTUKH €Bponencm<oro Cy/ly 3 TpaB JIOJIHH, BepxoBHoro Cyz[y
VYkpainu, BepxoBaoro Cyay, anensmiiHux 1 miciieBux cymiB. Ctanom Ha 11 ciuns
2021 p.: mayk.-npakt. moci6. / ykaaza.: M.C. Typkor, A.B. Cronithili, .M. Psa6enxo,
C.B. Imanensa, O.M. Xomenko, B.M. AnekcanapoB; 3a peA. KaHI. IOpUI. HayK,
nonenta M.C. Typkora. KuiB, Hopma npasa, 2020. 478 c.

Merta Jiekuii:

JOTIOMOTTH 3/100yBayaM BHIIOI OCBITH 3’sicyBaTh IipoOjieMu KBasidikariii
BIMCHKOBUX KPUMIHAJIBLHUX MPABOMOPYIIEHb, a TAKOXK MPOOJIEMHU BIIMEKYBaHHS ITUX
MOCSATaHb Bl CYMIKHUX CKJIaJ1B KPUMIHAJIBHUX MPABOMOPYIICHb.

Beryn

3aXUCT CYBEpPEHITETY 1 TepUTOPIaIbHOI LUIICHOCTI YKpaiHu, 3a0e3nedyeHHs ii
€KOHOMIYHOI Ta 1H(opmaniiiHoi 6e3neku, 3rigHo 31 cT. 17 Konctutyuii Ykpainu, €
HaBaXJIMBIIIUMHU (QYHKI[ISIMU JIEpKaBH, CIPaBOIO0 BCHOTO YKpPaiHCHKOTO HApOIy.
ObOopona VYkpaiHM, 3axuCT 1i CYBEpEHITETY, TEPHUTOPIAIbHOI IIIICHOCTI 1
HEJIOTOPKAHHOCTI TMOKJIaaarThest Ha 30poiiHi Cwim  VYkpainu. 3abe3neueHHs
Jep’KaBHOI OE3MEeKH 1 3aXHUCT AEP’KaBHOIO KOPAOHY YKpaiHU IOKIJIAJaloThCs Ha
BIJIIIOBIJIHI BIMCBKOBI ()OPMYBaHHS Ta IPAaBOOXOPOHHI OpraHu JepkaBu. Opranizamis
1 TOpANIOK JisTbHOCTI 30poiHux Cui, yciX 1HIIMX BINCHKOBUX (popMyBaHb YKpaiHu
Ta MPaBOOXOPOHHUX OPraHIB BU3HAYAIOThCS 3aKOHOM. BiJ craHy 3akOHHOCTI Ta
BIMICHKOBOTO TIpaBonopsiAKy y 30poitHux Cuiax Ta IHIIMX BiICbKOBUX (HOPMYBAHHSIX,
0 JMIIOTh BIATOBIAHO JI0 3aKOHOJABCTBA YKpaiHW, 3aleKUTh €(PEKTUBHICTH
BUKOHAHHS MOKJIAJIEHUX HAa HUX KOHYE BAXKJIUBUX JIEP’KaBHUX 3aBJaHb. BilicbKOBI
CTaTyTH, OKpPEMi 3aKOHHU Ta MiJ3aKOHHI HOPMATHUBHO-TIPABOBI aKTH B IIJIOMY JOCHUTH
YITKO 1 JIOCTaTHHO TIOBHO PETJIAMEHTYIOTh yC1 cpepu KUTTS Ta AisIbHOCTI 30pOMHIX
Cun, 1HWUX BIACHKOBUX (OpPMYBaHb 1 MPABOOXOPOHHUX oOpraHiB Ykpainu. Ha
BIMCHKOBOCIIYKOOBIIIB  MOKJIAA€ThCA OOOB’S30K HEYXHJIBHOTO JOTPUMYBAHHS
Konctutymii Ykpainu, 3aK0oHIB 1 MiJI3aKOHHUX aKTiB, BiliChKOBOI MpucATH, HaKa3iB
KOMaHJUpIB (HayaJdbHUKIB). Yce Le 0araTo B YOMY BU3Hayae creuudiky Ta sKICTh
(YHKLIOHYBaHHS CYCHUIBHUX BIIHOCHMH y c(depl HECEeHHS BiMChKOBOI CIy»KOH, a
TaKOX OCOOJIMBOCTI U CyCHUIbHY HEOE3MEYHICTh MPaBOMOPYIIEHb, Y TOMY YHUCHI U
BIICLKOBHX 3JIOYMHIB, III0 HA HUX ITOCATAIOTh.

1. MNPOBJEMHI MUTAHHS KBAJII®IKALIII KPUMIHAJIBHUX
IMPABOIIOPYHWEHDB ITPOTHU BCTAHOBJIEHOTI'O ITOPAAKY HECEHHSA
BINCHKOBOI CJIYXbBH (BIHCHKOBI KPUMIHAJIBHI
IMPABOIIOPYHIEHHS) BAT'AJIBHI ITOJIOKEHHS)

VYei  ckiamm  BIMCHKOBHUX KPUMIHAJBHUX MPaBONOPYLIEHb, NependayeHi
pozauiom XIX KK Vkpainu, MokHA MOAUIMTH HA JIB1 TPYIIN:

1) K6a3igilicbKo6i KpUMIHANbHI NpPABOnOpyuwieHHsa, TOOTO Ti, SKi
BIJIPI3HSIIOTHCA BiJl 1HIIMX 3arajbHO KPUMIHAJIBHUX MPAaBONOPYLIEHb MEPEBAXKHO 32
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cy0’exToM. BoHu mocsraioTh BoJIHOYAC Ha JBa OCHOBHHUX Oe3nocepenHix 00’ekTa, a
TOMY MarOTh 3HaUHY KUIBKICTh CYMIKHHX 3arajibHO KPUMIHAIBHUX MPABOMOPYIICHb.
[le xpuMiHATBHI IPABOMOPYIIIEHHS:

— MPOTH MOPSAIKY M1UIETIIOCTI 1 BIICHKOBOI 4ecTi, MOB’sI3aH1 13 3aCTOCYBaHHAM
(b13MYHOrO0 YM TMCHUXIYHOTO HACHUIIBCTBA: OMIp HAYaJbHUKOBI YM 1HIIIN 0CO01, sKa
BUKOHY€E OOOB’SI3KM 3 BIMCHKOBOI CIIy:kO0M, a00 MpHUMYIIyBaHHS iX JO MOPYIICHHS
CIIy>k00BUX OOOB’SI3KiB, y T.4. MOB’s3aHI 13 YMHCHMM BOWMBCTBOM HadajdbHUKa a00
iHmoi ocobu (ct. 404); morpo3a ab0 HAaCHILCTBO IMOAO HavambHHMKa (cT. 405);
MOPYIICHHS! CTAaTyTHUX MPaBWJI B3a€MOBIJIHOCMH MIX BIHCBHKOBOCIYKOOBLISIMU 3a
BIJICYTHOCTI BiTHOCHH mijytersiocTi (ctT. 406). Lli kpumiHaabHI IpaBOMOPYIIIEHHS CIiA
BIJIMEKOBYBATH BiJ BIJIMOBIAHUX KPUMIHAIBHUX MPABOMOPYIIEHb MPOTH KUTTA 1
310pOB’sl ocoOu (30kpema, 1. 8 4. 2 cr1. 115, cT.cT. 120-122, 125-127, 129, a Takox
cT. 195) 1 mpoTu aBTOpUTETY OpraHiB JAep:kaBHOI Biaau (cT.cT. 342, 343, 345);

— MpPOTU BIJIACHOCTI, MPEAMETOM SKUX € BIMCbKOBE MAalHO: BUKPAJCHHS,
NPUBJIACHEHHS, BHMAaraHHS BIMCHKOBOTO MaiHa, 3aBOJIOJIHHS HHUM IUIIXOM
maxpaiictBa a00 3JIOBKMBAaHHS ClOyKO0oBuM craHoBumeM (ct. 410); ymuche
3HUIIECHHS a00 MOIIKOKEHHS BIHCHKOBOTO MaiiHa (cT. 411); HeoOepexkHEe 3HUIIECHHS
a00 MOIIKOJKEHHsI BINChbKOBOTO MaitHa (CcT. 412). CyMiXKHUMH 3 HUMH € BIATOBIIHI
KpUMiHAJIbHI MPaBOMOPYIICHHS MPOTH BiacHOCTI (cT.cT. 185-187, 189-191, 194,
196), npotu rpomanacbkoi 0e3neku (ct. 262), y cdepl 00iry HaQpKOTHYHUX 3aco0IB,
NICUXOTPOITHUX PEYOBHH, 1X aHAJIOTiB a00 mpekypcopis (cT.cT. 308, 312-313);

— TIOPYIICHHS TpaBUJ TOBOJDKEHHS 31 30pO€r0, a TakoX 13 pEeYOBUHAMH 1
npeaIMeTaMy, IO CTAaHOBJIATH MiABHILEHY HeOe3neky ansi oToueHHs (cT. 414).
CyMIDKHUMU € KpUMIHQJIbHI TMPaBOMOPYIICHHS MPOTH BiIacHOCTI (4. 2 cr. 194),
noBkitst (ct. 250), rpoManchkoi Oe3meku (CT.cT. 264, 265, 267, 269), Oe3neku
BUpOOHUIITBA (CT. 273), Oe3meKku pyxy Ta eKcruiyaTallii Tpaacnopty (cT. 282);

— TIOPYIIICHHSI MPaBWJI BOAIHHS a00 eKcrutyaTallii MamuH (cT. 415); mopyrieHHs
NpaBWI TOJKOTIB a00 mMArOTOBKM A0 Hux (ct. 416); mnopyuieHHS MpaBUI
kopabneBofiHHsa (cT. 417). CyMDKHMMHM 3 HUMH € BIANOBIJIHI KpPUMIHAJbHI
MPaBOMNOPYIIECHHS. POTU OE€3MeKu pyXy Ta eKCIulyaTalli TpaHcrnoprty (cT.cT. 276—
277, 281-282, 286-287);

— PpO3TOJIOIICHHS BIJIOMOCTEH BIHCHKOBOIO XapakTepy, L0 CTaHOBIATh
JepKaBHY TAEMHUIIO, a00 BTpara JOKYMEHTIB YW MaTepiaiiB, 110 MICTATh TaKi
BitomMocTi (cT. 422). Ile kpuMiHambHE MPABOMOPYIICHHS CJiJ BIIMEKOBYBaTH Bij
KPUMIHAJILHUX TPABOMOPYIICHb, TependadeHux cr. 328 1 ct. 329, pozaiiom XIV
Oco6mmBoi yactnau KK;

— Hemdalie CTaBJCHHS O BIWCBHKOBOI ciyx0Oum (ct. 425); O6e3misIbHICTh
BIICHKOBOT Biiau (cT. 426). CyMDKHIMH 3 HUMHU € KPUMIHAJIbHI TPABOTIOPYIICHHS Y
cdepi ciryx060B0oi TisTbHOCTI (CT.cT. 364, 367);

—  JesSKI  KpUMIHQJIBbHI  TMPABOMOPYIICHHS  TPOTH  TOPAAKY i
BIICHKOBOCIIY’KOOBI[IB B YMOBaX BOEHHOI'O CTaHy abo B 00iloBiii 0OcTaHOBII (CT.CT.
432-435). 1li kpuMiHAJIbHI TPABOMOPYIIEHHA € CYMIXHUMH, 30KpeMa, 3 JACSIKUMU
KPUMIHATBPHUMH  TIPABOMOPYIIEHHSMH TPOTH MHpY, O€3MeKd JOJCTBAa Ta
MDKHApOJHOTO TMpaBonopsaky (cr.ct. 438, 442, 445). Hampukian, MapoaepcTBo,



206

HACUJILCTBO HAJ| HACEJEHHSM Yy pailloHI BOEHHMX [Id 1 TOraHE IOBOXKEHHS 3
BiiCbKOBOIIOJIOHEHUMH MOKYTh CTAHOBUTH COOOI0 TMOPYIICHHS 3aKOHIB Ta 3BUYAiB
BiifHH (CT. 438);

2) 61ACHe BIlICbKOBI KPUMIHAIbHI NPAGONOPYyWeHHA, TOOTO Ti, SKI HE
MalOTh CyMIDKHUX 3arajJbHO KpUMIHAJIBHUX MPABOIMOPYIICHD (pelITa cTaTed po3aiuty
XIX OcobauBoi yactunu KK). 1li kpumiHaibHI MpaBONOPYLICHHS MOCITAIOTh TUTBKU
Ha BCTAHOBJICHUM 3aKOHOAABCTBOM IMOPSAJOK HECEHHs a00 MPOXOKEHHS BIMCHKOBOI
CIIy>KOM 1 MOXYTb MaTH MEBHUI JOJATKOBUI 00’ €KT, ajne Juiie K (aKkyIbTaTUBHUM.
CyMIXHUX 3arajdbHO KpPUMIHAJIBHUX MPABOMNOPYIIEHb, CXOXHUX 32 00 €KTHUBHOIO 1
Cy0O’€KTMBHOIO CTOpOHaMH, BOHM He MaloTh. Jl0o Takux KpUMIHAJIBHHUX
MPaBONOPYILIEHb HaNIeKaTh KPUMIHAJIBHI TPABOTIOPYILICHHS POTH:

— nopsaaky migeraocTi (ct.ct. 402—403). BoHu monsraioTh y HEBUKOHAHHI
BIICbKOBOCITYKO0OBLIEM 3aKOHHOT'O HaKa3y CBOI'0 HAUaJIbHUKA;

— TOpANKY TPOXOJKEHHA BiiickkoBOi ciyx0u (ct.ct. 407-409). lLle
JI€3epTUPCTBO Ta 1HIII CMOCOOM YXWJIEHHS B1JI CIYXOHM, a TakoX NIpsMma BiAMOBa
HECTH ii. 3a MEBHUMHU O3HAKaMU III KPUMIHAJIbHI MPABOMOPYLIEHHS CXOXI1 3
YXWJIEHHSAM B1J] IPU30BY Ha CTPOKOBY BIMICBKOBY CIYKOYy Ta YXWUJIEHHSM BiJ MPU30BY
3a moOum3amiero (cr. 335 1 cr. 336). Ane ocraHHI JBa KpUMIHAJIBHUX
IIPaBOMOPYIICHHS] MOXKYTh BUMHHMTH TUIBKA OCOOM, SIKI 1€ HE € ab0 B¥XKE HE €
BIMCHbKOBOCITYKOOBIISIMU; KpPIM TOTO, BaKJIMBE 3HAYEHHS JUISl iX BIAMEKYBaHHS BiJl
BICHKOBUX KPUMIHAIBHUX MPABOMOPYIIEHh € MOMEHT IIOYaTKy BiJIMOBIIHOTO
yXWJeHHA (JUIsl TPU30BHUKIB, HAMPUKIIAJ, TOYATKOM MPOXOPKCHHS BIACHKOBOL
CIIy)kOM € JIeHb BIJIPABJICHHS y BIMCHKOBY YacTUHY 3 PalOHHOTrO (MICBKOTO)
BIICBKOBOTO KOMicapiaTy); — MOPSIKY HECEHHsS CIemialbHuX ciyx0 (cr.cT. 418—
421). Jlumie nnsi BIMCHKOBOI CIY)KOM TMPUTAMAaHHUMU € HECEHHS TaTPYJIIOBAHHS,
BapTOBOi (BaXTOBO1), MPUKOPJOHHOI, BHYTPIIIHBOI CIIy>kOU, O0MOBOTO YepryBaHHS Ta
KpUMIHAJIbHA BIAMOBIJAIBHICT 3@ MOPYIIEHHS MPAaBWI iX HECEHHS; — MOPSAIKY i
BIICHKOBOCITY’KOOBI[IB B YMOBaX BOEHHOI'O CTaHy abo B 00il0Biii 0OcTaHOBLI (CT.CT.
427,428, 429, 430, 431 KK).

Otxe, npunaiiMHi 12 13 32 crareid po3aity XIX Ocob6muBoi yactunun KK e
3aBUMM 1 NIIJISITAIOTh BUKIIIOUEHHIO, OCKUIBKUA CTBOPIOIOTH:

a) MIJCTaBU [Jis MOPYILIEHHS BCTAaHOBJEHUX y cT. 8 1 cT. 24 KoHcTuTyuii
YkpaiHu TPHUHIMIIB BEPXOBEHCTBA IMpaBa (30KpemMa HOTO CKIAJA0BOI — MPUHIIUITY
IOPUUYHOT BU3HAYEHOCT1) Ta PIBHOCTI YCIX MEpe1 3aKOHOM;

0) HenoTpiOHI ckiIamHOINI Mpy KBamidikamii 3710unHiB. Hanpukian, BifickkoBa
ciyx6oBa ocoba 3rimHo 13 cT. 426 KK moke Oytu mokapaHa 3a Oe3misuIbHICTH
BIMCHKOBOT BIIaJH, SIKa COPUYMHWIIA ICTOTHY INKOMY, JIWIIE 332 YMOBH, IO PO3MIp
30UTKIB (B SKUX JIICTa€ BHSIB 115 MIKOjA) nepeBuinye 863 250 HMAT; HA BIIMIHY BiJ
IIbOT0 «IIJJAHKA» KPUMIHATBHOCTI «OC3IISUIBHOTO 3JI0BKHUBAHHS, BAMHEHOI'O 1HIIIOO
myOJIigHOI0 CITy’k00BOI0 0c00070, 3rimHO 13 cT. 364 KK, 3HaAXOAUTHCS 3HAYHO HUKYE
— «Ha piBH» 100 HMAr. 3 iHIIOro 00Ky, HEMAE XKOJIHUX MiJCTaB B KPUMIHAIBHOMY
MOPSAKY KapaTu BIHCHKOBOCTY>KOOBIIIB 3a IIUBIJILHUM 32 CBOIM XapaKTEPOM JETIKT —
HeoOepe)KHE 3HMINEHHS YHM TOUIKOKEHHS BiMCHKOBOTO MaiHa, IO CIPUYMHUIIO
MaitHoBYy 1mikoay (4. 1 ct. 412 KK). 3a ananoriuni AissHHS IMBLIbHI OCOOM HECYTh
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KPUMIHAJBHY BIJMOBITAIBHICT JIMIIE 3a YMOBH, IO iXHIM HACIIJAKOM OYJIH TSXKKI
TIJIECHI YIIKOJDKEHHS 9M 3aruoens moaei (4. 1 cr. 196 KK).

3aneXHO BiJl BUJOBUX 00’ €KTIB, 10 BUCTYMAIOTh AK MiACTaBa Kiacu]ikarii
CHCTEMHU BIICPKOBUX KPUMIHAJIBHUX MPAaBOMOPYIIEHb, iX MOKIMBO MOIUIUTHA Ha Taki
BIJTHOCHO CaMOCTIHI TPYIIH:

- KpuminanbHi npaBonopyueHHsl MPOTU MOPSIIKY MiAJETI0CTI Ta BIICHKOBOI
gecti (cTarti 402—406);

- KpuminanbHi npaBonopyuieHHs IpOTH NOPSAKY epedyBaHHs Ha BIMCHKOBIM
ciryx6i (crarrti 407-409);

- KpuminaibHi ~ mpaBONOpPYUIEHHST MPOTH  MOPSAKY  30€pekeHHsS  Ta
KOPHCTYBaHHS BiliCbKOBUM MaiiHOM (cTarTti 410-413);

- KpumiHasibHI TpaBOMOPYILIEHHS IPOTHU MOPSJIKY €KCILTyaTallii 030po€eHHs Ta
BiliCbKOBOI TexHiKkHU (cTaTTi 414-417);

- KpumiHanbHi [paBONOpPYIIEHHS NPOTH MOPSJIKY HECEHHS CHEIlalbHUX
ciryx0 (crarti 418—421);

- KpuminanbHi mpaBOmOpYyHIEHHS TPOTH TOPSAKY OXOPOHU Jep>KaBHOI
TaeMHUII (CT. 422);

- KpuMmiHalibHI ~ MpPaBONOPYIICHHS MPOTH TMOPSAKY 3A1MCHEHHS  CBOiX
NOBHOBAaXEHb  BIMCBKOBUMH  CIIy>)KOOBUMH ~ oco0aMu  (BIMCBKOBI  CITy:KO0O0BI
KpUMIiHAJIBHI paBonopymieHHs) (cratti 4254261 );

- KpumiHanbHi NpaBOMOPYIIEHHS MPOTH MHOPSAAKY BHUKOHAHHS BIHCHKOBOTO
000B’s13Ky B 0010 Ta IHIIIMX OCOOIMBUX yMOBax (ctarti 427-432);

- 3JIOYMHH MPOTH MOPSAJIKY JOTPUMAHHS 3BUYAIB Ta MpaBuJi BiiHU (cTaTTi 433—
435).

KpumiHaibHO-TIPaBOBOIO HOBEJIOI0 € KPUMIHAIBbHE MPaBOMOPYIICHHS, SKE
nependayeHo cr. 435-1 KpuminanpHOro Kojekcy YkpaiHu, mpo obOpasy decTi 1
T'1IHOCTI, TOTPO3Y 1010 BICHKOBOCITY>KOOBIISL.

2. HHPOBJIEMHI IIUTAHHA KBAJIIOIKAIII JAEAKHUX
BINCbKOBUX KPUMIHAJIbHUX ITPABOIIOPYIIEHD.

Ilpobaemu keanighixauii KpuminanbHUX NPaAGoOnOpPyuieHbL NPomu NOPAOKY
nioneznocmi ma eiiicbk06oi 2ionocmi (Cmamms 404. Onip HauanbHuxko8i abo
NPUMYULYBAHHSL 11020 00 NOPYULEHHSL CTLYAHCOO0BUX 0008 '[3Ki8).

CycninbHa HeOE3MeYHICTh IBOT0 3JI0YMHY TMOJsrae y TOMYy, IO BiH
MEPEIIKODKAE HOPMAaJbHIA CIY)KOOBIH JiSTIBHOCTI KOMaHAMPIB (HAYaJIbHUKIB),
MPUBAE IPUHITUT €JUHOHAYAILHOCTI Ta aBTOPUTET BIHCHKOBOCTY>KOOBIIIB, HA SIKUX
MOKJIaJIEHO TEBHI CITy:k00B1 000B’s13ku. [Ipu 1IbOMY MOCSTaHHSA HAa BCTAHOBJICHUH Y
36poitnux Cunax VYkpaiHM TOPSIOK MIAJETJIOCTI YacTO Ma€  BIAKPUTHM,
JEMOHCTPAaTUBHUM Xapaktep. Ormip HayaJbHUKOBI a00 NpPUMYIIyBaHHS HOTO 10
MOPYIIEHHS CIY>KOOBUX 00OB’SA3KIB MOENHYETHCS 13 3aCTOCYBAHHIM (DI3UYHOrO abo
MICUXIYHOTO HACWJIbCTBA. 3 OIVISAY Ha 1€ JAHUM 3JI0YMH TOCATAE PA30M 3 MOPSIKOM
MIJJIETNIOCTI e W Ha 0co0y BiMCHKOBOCTYKOOBI. Ormip HayaabHUKOBI a0o
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NPUMYIIYBaHHS HOro 70 TOPYIIEHHS CIYKOOBUX OOOB’SI3KIB € HaMOUIBII
HeOe3nmeyHuM 3709ynHOM Yy 30porHmx Cumax VYkpaiHW Ta 1HIIMX BIMCHKax.
[linBuieHa cycmiyibHa HEOE3MEUHICTh IUX 3JI0YMHIB MOJSTAE Y TOMY, IO BUHHUN
BIIKPUTO 1 3yXBajJl0 BTPYUYAETHCSA y CIYyKOOBY MisUTbHICTh HAaYaJIbHUKA YW IHIIOTO
BICHKOBOCITYKOOBIISI, 11O 31HCHIOETHCS B IHTEpECax BICHKOBOTO MOPSIKY, 3 METOIO
OPUMUHATH a0o0 3MIHUTH ii 3akoHHMI xapaktep. Illkoma, 3amomistHa 0co0i,
Oe3mocepelHb0 BIUIMBAE Ha CTYIIHb CYCHIUJIbHOI HEOE3MEYHOCTI BYMHEHOTO
BIICHKOBOTO 3JIOUMHY, a XapakTep Mi€i IKOAM MOXE OyTH BU3HAHUU OJHIEI0 3
KBaJTi(DiKyrOUUX 0OCTaBUH.

[le kpuMiHaJIbHE MPABOMOPYIICHHS 32 CBOEI0 KOHCTPYKIIIEIO € TBOXOO EKTHUM,
B sSIKOMY 0e3mocepe/IHIiM 00’ €KTOM BHCTYIMA€E BCTAHOBJICHUN MOPSAOK MiIETIIOCTI Ta
BIMCBKOBOI 4YecTi, 10 3abe3neuye HOpPMalIbHY CIYKOOBY IisUTbHICT KOMAaHJIUPIB
(HadanpHUKIB) a00 1HIIMUX OCi0, 1110 BUKOHYIOTH OOOB’SI3KM MO BIMCHKOBIM CITYXKOi.
JonatkoBum, (hakyJbTaTUBHUM 00’ €KTOM IIbOTO KPUMIHAJIBLHOTO MPABOMOPYIICHHS
€ JKUTTA, 3/I0pOB’f, TIJI€CHAa HEIOTOPKAHHICTh HAYAJIbHHUKIB a00 I1HIIMX OCiO, 10
BUKOHYIOTb ITOKJIJIEHI HA HUX 000B’SI3KH 3 BIHCHKOBOI CITYKOU.

O0’eKTMBHA CTOPOHA KPUMIHAJIBHOTO MPABOMOPYIIEHHS , NepeadadyeHoro u. 1
cT. 404 KK, Moxe BUSABIATUCSA y TAKUX AJIbTEPHATUBHUX (HOpPMAX:

1) omip HayadBLHUKOBI, @ TAKOX 1HINIK 0COO1, SIKa BUKOHYE MOKJIAJEHI Ha Hel
000B’SI3KM BIMCHKOBOI CITyXOH;

2) NpUMYIIYBaHHS IIUX OC10 710 MOPYIICHHS MOKIaJICHUX HA HUX 00O0B’SI3KIB T10
BIMCBKOBIH CITyKO1.

[ToTepmisiimMu ~ BiJT KPUMIHAJIBHOTO  MPABOMOPYIICHHS MOXYTh  OyTH
HAYaJIbHUKW Ta I1HII OCOOU, SKI BHKOHYIOTh OOOB’SI3KM 3 BIMCHKOBOI CITYXKOWU.
HavanpuukoM € ocoba, $KIM MOOCTIMHO YW THMYacoBO IIJJIETH  1HIII
BIMCHKOBOCITYkO0BIII. [HITMMU ocoOamu, SiKI BUKOHYIOTh OOOB’SI3KH 3 BIHCHKOBOI
CIIy0H, € BIMCHKOBOCTY>KOOBII: 0coOU O(DIlepChbKOro CKIaay, MPanopIIuKy,
MIYMaHH, BIACHKOBOCIYKOOBLI CTPOKOBOI 1 HaJCTPOKOBOI CIY>KOM Ta BIHCHKOBOI
CiIyk0M 3a KoHTpakToM 30poiHux Cun Ykpainu, [IpukopaoHHHX BIMCBK YKpaiHH,
Cyx0u Oe3rnekn YKpaiHu, BINChK HUBIILHOT 0OOPOHU, a TAKOX 1HIIKUX BIMCHKOBHUX
dbopmyBaHb, sIKi CTBOPIOIOThCA BepxoBHoto Pamoro VYkpaiHu, cTpaTeriyHux Cuil
00OpOHH, SIKI JUCIOKYIOThCS Ha TEpUTOPIi YKpaiHU, BIMCHKOBOCTY>KOOBII-KIHKH,
KYpPCaHTH BIMCHKOBHUX HaBYAJIBHUX 3aKJIaiB, Kl MPOXOJATh BIUCHKOBY CIYKOy (CT.
401 KK). Jo iummux oci0, 1110 BUKOHYIOTh TTOKJIa/IeHI HA HUX 000B’A3KH 3 BIHCHKOBOI
ClIy>)kOM, HalexaThb TaKOX BIHCHKOBOCIYKOOBIl, IO TmepedyBalOTh y CKIajl
KapayJsiB, maTpyist ab0 HapsiAiB BHYTPIIIHBOI CiIyk0a, a TakoX 1HII 000B’SI3KH MO
BIMCHKOBIN ciTy’k01. Omopom € akTuBHA (Pi3UyHA MPOTHIIS 3/IMCHEHHIO Ha3BAaHUMU
0c00aMM TOKJIAJIEHUX Ha HUX CIIYy:KOOBUX OOOB’sI3KIB a00 00OB’S3KIB 3 BIMCHKOBOI
ciny:x0u. Ilpu 1poMy nii TOro, XTO UYHMHUTH OIIp, MOXYTh OYTH CHIpPSMOBaH1
Oe3nocepelHbO TPOTH OCOOM, HAMpPHKIA] HadaJlbHUKA (BUHHUN MEpelKOoIKae
BIMICbKOBOMY HaYaJbHUKY 3/IIMCHIOBATH 3aXOJIU 1100 3a0€3MEeUeHHs JUCHIUIUIIHU Y
BIMICHKOBOMY TMIAPO3/AUII Ta MIATPUMAHHSA HaJEXHOI 00€34aTHOCTI), ab0 MPOTH
peaMeTIiB, HEOOXIIHMX Jii BUKOHAHHS Ha3BaHUMM OCOO0aMHM CBOiX OOOB’SI3KIB
(BUHHMM 3HHUINYE THUCHbMOBUM Haka3, SIKUM BIMCHKOBUM HAYaJIIbHUK TIE€pPElIaB Y
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OIAPO3AUT  JJis BHUKOHAHHS; 3aco0M 3B’SI3Ky Ta OINEpPAaTUBHOTO KEpyBaHHSA
M1IMOPSIKOBAaHUM HAYAJIBHUKY ITiIPO31IIOM).

Bin mMoxe 1 He CympOBOIKYBAaTUCS HACHIBCTBOM, a BUPAXXATHCS Y CTBOPEHHI
HepernoH, crnpobi BUpBaTHCA MiJ yac 3aTpuMaHHs Ta iH. Omip XapakTepu3yeThes
TaKUMH O3HaKamu: 1) mossirae B aKTHBHUX AisX; 2) dii COpSAMOBaHI Ha OpraHi3Mm
MOTEPMIOro Ta BUSBISIOTHCSA Y 3aCTOCYBaHHI (PI3UYHOI CUIM O HHOTO ab0 MpOTU
MPEIMETIB, HEOOXITHUX MJIi BUKOHAHHS HUM CBOIX OOOB’S3KiB; 3) IMEpEIIKOIKAE
(mpoTH/i€) BUKOHAHHIO TOTEPIIIMM CBOIX (PYHKIIIH, peamizallii HOBHOBaXXEHb; 4) il
BUHHOTO BYHMHSIOTHCS MiJ Yac BUKOHAHHS TMOTEPHUIMM TMOKJIAJCHUX Ha HBOTO
000B’s13kiB. JIJis 00’€KTUBHOI CTOPOHM HEOOXiJHO, al0W oOmip BHABISABCS MPH
BUKOHAHHI3a3HAYCHUMHU TIpalliBHUKAMHU CIYy)KOOBUX OOOB’SI3KIB 4YM OOOB’SI3KIB 3
BIMCbKOBO1 Cityx0u. [lpu omopi BUHHUN HaMaraeTbCs HE JOMYCTUTU BUKOHAHHS
HAaYaJIbHUKOM a00 1HIIOI 0CO000I0 CIIy’)KOOBHX OOOB’SA3KIB, HE JaTh HOMY
MOXJIMBOCTI JISITH B JaHIM KOHKPETHIM CHUTyaIlli BIAMOBIIHO /IO 3aKOHY, BHUMOT
BIMICBKOBUX CTaTyTiB a00 Haka3dy HadJaJbHUKa. SIK MpaBwio, Mepes OMOpoM
BIJIOYBAETHCS AKECh MOPYIIECHHS BINCHKOBOI AUCIUIUIIHM, @ CaM OIp € PEeaKI€ro
N1JUIErJI0ro Ha MpaBOMIpHI [1i HayalnbHUKaA (0COOM, sIka BUKOHYE IMEBHI O0OOB’SI3KH 3
BIMCHKOBOI CNyKOM) 10 MpUIKMHEHHIO mopyueHb. lle, Hanpuknaa, BUNAgKu
NepelKkoKanHa 1HcnekTopy BAI 3aTpumaT BiicbKOBOCTYKOO0BLS, SIKHIl MOPYIIUB
[IpaBuia [OOpPOKHBOTO PYXY, KOMaHIWpPy — BIANPAaBUTH MiJJIETIOrO0, SKOTO
3aapeliTOBaHO B JMCLUIUIIHAPHOMY MOPAJKY, Ha TaynTBaxTy Touio. Omip Moxe
BUMHATUCA TUIBKH 1]l YaC BUKOHAHHS HAYaJIbHUKOM a00 1HIIOI OCOOOI0 TOTO YH
IHIIOTO OOOB’SI3Ky 3 BIMCHKOBOI CiaykOm. BiH Moke 1 HE CYNpPOBOKYBaTHCS
HACUJILCTBOM, a BUpPAXAaTHCS Yy CTBOPEHHI NEPENoH, ChpoOi BHPBATHCS IMiJl 4Yac
3arpuManHs Toulo. [IpaBuibHO KBami(iKOBaHO AK OMip HavadbHUKY 3a 4. 1 cT. 404
KK Vkpainu nii psgoBoro C., sikuil croyaTKy HE BUKOHaB BHUMOTH YE€pProBOTO TIO
MOJIKY Ta Horo nmomiyHuKiB — odinepiB T. Ta K. 1 BIIMOBHUBCS 3aJIUIITUTH TPUMIIICHHS
Ka3apMU CYCIJIHBOTO MiAPO3AiTY, a MOTIM, KOJIU OCTaHHI CIIPOOYBajy BUIITOBXHYTH
Horo 3 miapo3aity, 3aBAaB KO)KHOMY 3 HUX T10 JeKUIbKa yAapiB PyKoIo.

Onip cniiz BIAPI3HATH B1J HEMOKOPH, BIJIMOBIJAIBHICTD 3a Ky Mepea0adyeHo CT.
402 KK. BiaMiHHICTh ONOPY BiJl HEMIOKOPH MOJSATA€E y TOMY, IO ONIp — 1I€ aKTUBHA
¢13M4HAa TPOTUIIS 3aKOHHIA MISUIBHOCTI MOTEpPHUIMX, a HENoKopa — IacMBHA
noBeAinka. CKilaJ aHali30BaHOTO0 KPUMIHAJIBHOTO MPABOMOPYIIEHHS BIACYTHIA Y
BUIAJIKAX YYMHEHHS OTMOPY HAYaJbHUKOBI MPH 3IMCHEHHI HUM SIBHO HE3aKOHHUX
niit. JIo Takoro omnopy ciiijJi 3aCTOCOBYBAaTH MpaBuiia HEOOX1AHOI 000POHH.

Kpuminanbae paBomopyIieHHs BBAKAETHCSA 3aKIHYCHUM 3 MOMEHTY aKTHBHOI
npotunii. [IpumynryBaHHSIM € TpoTHNpaBHUM (Pi3MUHUNA a00 TCUXIYHUN BIUIMB 3
METOI0 TPUHEBOJUTH MOTEPIIJIOT0 BHUKOHATH, YCymneped HOro OaxxaHHIO, SIBHO
He3akoHH1 Aii. s ckiagy MpUMYLIyBaHHS BXOSATH Taki 0OOB’SI3KOB1 O3HaKu: 1)
3aCTOCYBaHHSA JI0 HaYaJbHUKAa YW 1HIIOI OCOOM, sIKa BHKOHYE OOOB’SI3KM TIO
BIMCBKOBIN Cyk01, MCUXIYHOTO YM (PI3UYHOTO HACUJILCTBA; 2) MpE] SBJICHHS 0
3a3HauEHUX 0Ci0 KOHKPETHUX MPOTH3aKOHHUX BUMOT, CIPSIMOBAaHUX Ha MPUITHHEHHS
ab0 3MiIHY XapakTepy iX CIy»)00BO1 AisILHOCTI. [IpuMyIiryBaHHS MOXE CTOCYBAaTHUCS
CIIy’)kOOBUX [if, SIKI BHKOHYIOTBCS SIK Y MOMEHT NPOTHIPABHOTO BIUIMBY Ha
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MOTEPHIIOro, TaK 1 A, 110 MOBUHHI (a00 MOXYTh) BUKOHYBAaTHCh Y MaiOyTHBOMY.
Sxuio mij yac 3acTocyBaHHS (PI3UYHOTO a00 MCUXIYHOTO HACHUIIBCTBA 10 HAYaJIbHUKA
a00 1HIIOTO BINCHKOBOCTY)KOOBI[I HE CTaBUTHUMYTHCS KOHKPETHI BHUMOTH IIIOJO
NOpyILIEHHS OOOB’A3KIB MO BINCHKOBIM cioyk0i, TO MOAIOHI Iii MOXYTh OyTH
KBaJTi(piKOBaHi SIK MMOTPO3a HAYAJbHUKOBI 00 HACHMJIBHHUIITBO CTOCOBHO HaudajJbHHUKA
(ct. 405) um sx omip (ct. 404).

[Tin ¢i3uyHUM HACUIBCTBOM pO3YMIIOTh HE3aKOHHE T030aBIEHHS BOJIL,
3B’3yBaHHS, 3aMOISTHHS 3a3HaUYe€HUM 0c00aM ynapiB, HOOOIB, TUIECHUX YIIKOKECHb,
IHIIIl HACWJIBHUIIBKI Jii, MYYEHHs, 3B’SI3yBaHHs, IIMapraHHs Tomo. Ilorposa
3aCTOCYBaHHS HACUJILCTBA — II€ Jii a0 BUCIIOBIIIOBaHHS, 1110 JOBOISATHCA 0 BioMa
MOTEPIIOT0, BUPAXAIOTh HaMIp BHUHHOIO 3acTOCyBaTd (i3WyHE HACHIBCTBO
CTOCOBHO IMX camMuX 0ci0. PsyioBuit A. mij yac BUKOHAHHS 000B’A3KiB BapTOBOIO Y
CTaH1 aJIKOTOJIBHOTO CIT’SIHIHHS 3 XYJIITAHCHKUX MOTHBIB CTaB OMTH BapTOBUX, & KOJIU
pO3BiIHUI cepxkaHT B. mouaB Bumaratu Bifi A. NPUIUMHUTUA MPOTUIIPABHI i Ta
HamMmaraBcs BiJliOpaTu aBToMar, A. BUMHUB HoMy ormip. Opranu 10Cyn0BOro CIiJICTBa
kBajiikyBamu 1ii A. SK OCOOJMBO 3JICHE XYJITaHCTBO 3a O3HAKaMu OCOOJIUBOI
3yXBaJOCTI, ONOpPY 0co01, sfiKa Hamarajgacs OPUIUHUTH XYJITaHChK1 Jii, Ta crpoOu
3acTOCyBaHHA 30poi. AJle Taka kBaiidikaiis Oyjia MOMUIKOBOIO, OCKUIbKU B. OyB
HAYaJbHUKOM A. Ta y IOMY BUNQAKYy OYyJO0 BYMHEHO 3J0YMH MPOTH MOPSAKY
nipieraocti. Sk mpuMylIyBaHHS — Cli  KBaNi(iKyBaTM  BUMNAIKHA,  KOJH
BIMCHKOBOCITYKOOBIII CTPOKOBOI CITy:KOHU, siki Oyl TpHU3BaHI Ha CIyXOy paHilie,
IUIIXOM 3aCTOCYBaHHS pI3HUX (OpM HACWIbCTBA HAMAaraloTbCsi MPUMYCHUTU
CEp)KaHTIB Ta CTapIIMH, $KI OylW Mpu3BaHI Ha BIMNCHKOBY CIIYXOy Mi3HIIIE,
CTBOPIOBATH 1M IOJIETIIEHI YMOBH BIMCHKOBOI CIY>KOM, HE IPU3HAYATH B HAPSIH, HE
BUMaraTl BUKOHAHHS JIEHHOTO PO3MOPSAKY, HE IPU3HAUaTH A0 TOCHOIAPChKUX POOIT
TOILIO.

[To-nepiie, mpuMynTyBaHHSI BIJIPI3HSETHCS Bijl OMOPY THUM, IO Tepeadadae
npe’ IBJICHHST Ha4aJbHUKY KOHKPETHOI BUMOTH IMPO BUYMHEHHS a00 yTpUMaHHS Bif
3MIMCHEHHS AKUX-HEOY b A1H, sIKI BIMCHKOBOCIYKOOBEIb TOBUHEH 31MCHUTHU 3T1THO
31 CTaTYTHMMHM MpaBwiaMH a00 Haka3oM. BIJICYTHICTP TakMX BHUMOTI BHKIHOYA€E
MO>KJIMBICTh KBaji(ikamii Aiil BUHHOTO K NPUMYIIyBaHHS. TOMY 3acTOCYyBaHHS
HACWJIbCTBA JI0 HayaJlbHMKAa Ha MIiACTaBl HE3aJ0BOJICHHS MHOro CiIy>K00BOIO
JUSTBHICTIO, alie 0e3 mpel’sIBICHHS KOHKPETHUX BUMOI HE MOXKe OyTH BHU3HAHO
MPUMYIITYBAaHHAM, HAaBITh SIKIIO MIJJIETIUN IIUM HAMara€ThCs 3MIHUTH CIIYKOOBY
TISTBHICTD HavanbHUKA. Taxki mii coig kBamidikysatu 3a cT. 405 KK.

[lo-npyre, BUMHEHHS OINOPY MOXJIMBO JIMIIE OE3MOCEPEIHbO B MOMEHT
BUKOHAHHS TOTEPHUIMM KOHKPETHOTO CIY>KOOBOIO 3aBJaHHA, a MPUMYIIYBaHHS
MO’K€ BHUKOHYBAaTHCh SIK Y LIbOMY BHUIAJKy, TaK 1 BIJHOCHO OCOOM, fiKka 3apa3 He
BUKOHY€E CIIy’)X00BI OOOB’sI3kM, ajie B MaillOyTHbOMY iX BHUKOHYyBatume. T00TO
mucnosuuio cr. 404 KK y vactuHi, sika CTOCYeTbCA OMOPY HAUYAJbHUKY YW 1HIIIN
0c001, BUKJIQJEHO TaKUM YMHOM, IO KBaji(iKyBaTH 3a LI€I0 CTATTEI0 MOKIIMBO
JWIEe Yy BWIIAJKaX BUMHEHHS 3JIOYMHY IIiJi 4aC BHUKOHAHHS TOTEPIIUM CBOIX
000B’513KIB 3 BIMCHKOBOI ClIy>kOu. [Ipu 11bOMY MOKJIMBE MPUMYIIYBAHHS HaYalbHUKA
YM 1HIIOI 0COOM A0 MalOyTHHOTO MOPYIIEHHS OOOB’A3KIB 3 BIMCHKOBOI CIIYyKOH,
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HAIpPUKIIAJ NMPUMYLIYBaHHS HayajJbHUKAa B MallOyTHbOMY HE BKJIOUATH I1JJIETIIOrO
10 BapToBOi ciyx6wm. Ilim 060B’s3kamMu 3 BilickkoBOi cy0u 3a cT. 404 KK ciin
pO3yMITH HE TUIbKH (PakT mepeOyBaHHS Ha BINCHKOBIA CiIykO0l, a KOHKpPETHI
CIy’k00B1 000B’sI3KH, IO iX BHKOHYE BIHCHKOBOCTY)KOOBEIhb Ha TIiJACTaBI BHUMOT
CTaTyTiB a00 Haka3y HayaJlbHHMKA 3 IHTEPECIB BICbKOBOI ciayx0u. 3a u. 1 cT. 404 KK
HacaMmIiepea Ciia KBamiiKyBaTH OMip, BUMHCHHWA O€3 HACWIBCTBA. 3a IEI0 XK
YaCTHHOIO MAlOTh KBaJi(DiKyBaTHUCh OMIp Ta MPUMYIIYBaHHS, SIKI CYIPOBOKYIOTHCS
3arpo30I0 3aCTOCYBAaHHS HACHJIbCTBA, BKIIIOUAIOUYH 3arpo3y BOUBcTBOM. YacTtuHa 1 CT.
404 oxOomI0€ TaKOX OMip Ta MNPUMYLIYBAHHS, SIK€ CYNPOBOJKYETHCS (DI3UUHUM
HAaCWJIbCTBOM HaJi Ha4aJIbHUKOM a00 0c00010, sIKa BUKOHY€E O0OB’SI3KH 3 BIHCHKOBOI
CITY>KOH, y BUIJISAI HAHECEHHS yaapiB, M0OOIB, HACHIBLHUIILKOTO MO30aBJIEHHS BOJII,
CHPUYMHEHHS JIETKOr0 a00 cepeaHbOl TSKKOCTI TUIECHOTO YHIKO/JKEHHS. 3a3HaueH1
BUIM (13MUHOTO HACWJILCTBA HAJl 0COOOI0 MOTEPIUIOr0 HE BUXOATh 32 MEX1 4. 1 CT.
404 3rigHo 13 caHKII€ 1€l yacTHHY (11030aBJICHHS BOJI1 HA CTPOK Bijl ABOX JIO I SATH
pokiB). TomMy BOHM MOpSA 3 IHIIMMH OOCTaBUHAMU OIOPY YW MPUMYIIYBaHHS
MOXXYTh OyTH 3apaxoBaHl B TOPSAKY I1HAMBIAyali3alii IMMOKapaHHS. 3arnofisiHHS
YMHCHOTO TSDKKOTO TIJIE€CHOTO VIIKO/KCHHS TOBHHHO BH3HABATHCh SIK THKKUN
HACJIIZI0K OMOpY YM MPUMYIIYBaHHs, 110 MoTpedye kBamidikamii 3a 4. 2 cr. 404 KK.
Ko onopy 4¥ NpUMYIITYBAaHHIO IEPEAYBAIIM XYJIITAHCHKI JIli, SIKI HE OXOIUTIOOTHCS
O3HAaKaMM I1HIIMX BIMCHKOBUX KPUMIHAJIBHUX MPaBOMNOPYILIEHb, MA€ MICIE peajibHa
CYKYITHICTh JIBOX KpUMIHAJIbHUX NPABONOPYUIEHb, NepeadaueHux cTarTsMu 296 Ta
404.

BuuHeHHs  BIMCBKOBOCITYXOOBLIEM OIOPY MPEJICTaBHUKY BiIaaun  abo
MPEACTaBHUKY T'POMAJICHKOCTI, IO OXOPOHSIOTh TPOMAACHKUM TOPSAIOK, 1 OMIp
MpaIiBHUKY Ml a00 WieHy TpoMajiCbKOro OpMyBaHHS 3 OXOPOHHU TPOMAJICEKOTO
MOPSIZIKY, a TaKOX BIMCHKOBOCITYKOOBIIO TIpY BHKOHAaHHI IIMMH OcoO0aMu
MOKJIAJICHUX Ha HUX O00OB’S3KIB 3 OXOPOHHU I'POMAJICBKOTO MOPSAAKY KBaTi(IKyIOThCS
3a cr. 342 KK. IlpumynryBaHHs NpaliBHUKIB NPAaBOOXOPOHHUX OPraHiB 3 4YHCIIA
BIMCHKOBOCITYKOOBI[IB 0 TOPYIIEHHS HUMHU OOOB’SI3KIB, TMOB’A3aHUX 3
BIJIIPABJIEHHSAM MPABOCYAJIA, PO3KPUTTAM 3J0YMHIB 200 IHIIMX MPABOMOPYLIEHb YU
3ano0iraHHsAM  iM, ciig  KBamiiKyBaTH 3a CTaTTsAMHU, L0 nepeadayaroThb
BIJIOBIJIAJIBHICTh 32 KPUMIHAJIbHI MPABONOPYIICHHS MPOTH MPaBOCYAs Ta MOPSJIKY
yOpPaBMIHHA. SIKIIO TaKUMHU AiiMA OyJI0 BUYMHEHO W€ i TMOCSITaHHS Ha MOPSJIOK
HECEHHs BINUCHKOBOI CIy’)kOU, CKOoeHe Tpeba KBamiikyBaTh 3a CYKYIHICTIO
KPUMIHAJIBHUX MPaBOMOPYIICHb: IPOTH MPABOCYANS YW MOPSIKY YIOPABIIHHA Ta 3a
ct. 404 KK. KpuMmiHaiabpHi npaBONOPYIIEHHS] BU3HAIOTHCS 3aKIHYCHUMH 3 MOMEHTY
(aKkTUYHOrO BUMHEHHS OMOpY ab0 MPUMYIIYBaHHS HE3QJIEKHO BiJ JOCSITHEHHS
BUHHHUM CBOiX IIUJIEH TEPEIIKOIUTH BICHKOBOCITYKOOBIIO BUKOHATH TMOKJIAJCHI Ha
HBOT'O 00OB’SI3KH MO CIIyk01 200 MPUMYCHUTH IX MOPYIIUTH.

I3 cy0’€KTUBHOL CTOPOHHU KPUMIHAJIBHOTO MPaBOIOPYILICHHS
XapaKTepU3y€eThCs MPSIMUM YMHUCIOM. BHHHUIN YCBITOMITIOE, 1[0 YMHUTH OTIp caMe
Bu3HaueHuM y 4. 1 ct. 404 KK norepninum i1 Oa’kae TUM CaMHM TEpPEUIKOAUTH
BUKOHAHHIO HUMHU CBOiX OOOB’SI3KIB UM MPHUMYCHUTH JI0 iX mopymieHHs. Skmo ocoba
HE YCBIIOMJIIOBaja, W0 YWHHUTh OMNIp Ha3BaHUM 0co0aM, CKJIaJ JaHOTo
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KPUMIHAJBLHOTO TIPaBOMOPYIIEHHs BiACYTHIN. Ilpu mpuMyinyBaHHI MOTEPHIIUX 0
nopyuieHHs: 000B’sI3KiB MO BICHKOBIN CITy»01 000B’A3KOBOIO O3HAKOIO CY0’ €KTHBHOT
CTOPOHM € MeTa — MPUIMMHEHHS a00 3MiHa XapakTepy MPaBOMIPHOI IiSITBHOCTI
MOTEPIMLIOTO.

Cy0’exTOoM KPUMiHAIBHUX IIPABOIIOPYILIECHb MOXYTb OyTun
BIICHKOBOCITYXOOBIIl ~ PSAOBOIO, CEPKAHTCHKOTO 1 CTapIIMHCBKOTO  CKIIATy,
MPanopIIMKA 1 MiUMaHHM, a TaKoXX 0coOM odimepchkoro ckiamy. 3a 4. 2 cr. 404
KBai(piKyeThCsl oOmip a0o MPUMYIIYBaHHSA, BYMHEHE 3 OOTSHKYIOUMX OOCTaBHH:
BUMHEHHS 3JIOYMHY TPYIOK o0ci0 abo 13 3acToCyBaHHSAM 30poi, YM SKIIO IIi
MPOTUIPABHI J1i MOTATIM 3a cCOO0K TsDKKI Hachiaku. JUist ckinagy Oyab-sIKOro 13
Ha3BaHMX KPUMIHAJIBHHUX MPABOMOPYIIEHB TOCUTh X04a O OJHIET 13 ITUX O0TSHKYHOUHMX
obOctaBuH. 151 HASBHOCTI TPy OC10 K KBaTi(hiKyrO4Oi 03HAKH HE 000B’SI3KOBO, abU
MDK BUHHUMHU Oyja TONEpenHsl JOMOBIICHICTh. HasBHICTH MOMEpPEeNIHbOI 3MOBU
CBITYUTHME PO OiIbI HeOe3neuny ¢hopmy onopy. CHUIbHICTh YMHUCIY 1 CyMICHICTb
J1 MOXXYTh BUHHMKHYTH 1]l 4YaC BYMHEHHS ONOPY YW NpumyuryBaHHs. HeoOxigHO
TIJIbKH, a0U KO’KHA 0c00a YCB1IOMJIIOBAJIA, IO BOHA YHHUTH OIIP YU MPUMYIIYBaHHS
pa3oM 3 IHIIUMU 0COOaMHu.

[TutanHs PO BIAHECEHHS] THX YW 1HIIMX MPEAMETIB IO MEBHUX BUJIIB 30pOi
BUPINIYETbCS 3 YypaxyBaHHSAM OO0’€KTUBHUX 1 CyO’€KTHUBHUX KpUTepliiB. 3a
00’€KTUBHUMH O3HaKaMH 30pO€I0 € MPEIMETH, 3[aTHI 3aMOIATH IIKOJAY XKUTTIO Ta
3I0pPOB’I0 JIIOJMHU 3 ypaxyBaHHSAM iX (opMH, MacH, MIIIHOCTI, 30KpeMa TBEPIOCTi
Marepiary, 3 SKOrO BHUIOTOBJIIGHO Bpa)Kaldl YacTUHU, KOHCTPYKTUBHHUX
ocoommBocteil. CyO0’€KTMBHO BOHM TMpPHU3HAYEHI JUIsl YpaKEHHS KUBOT CHJIM —
VIIKO/UKEHHS TUJIa 1HIIOI JIFOJAWHHU, TOOTO HE MOBMHHI MAaTH IHIIOTO MpPHW3HAYCHHS:
rOCIOAapChKOTO, MOOYTOBOTO, CIIOPTUBHOTO, OOPSIIOBOTO TOIO. BUKOpHcTaHHS TIpH
OTIOp1 MPEIMETIB TOCMOIAPCHKOTO MPU3HAYEHHS, HATPUKJIA] COKUPH, TAJIUII 1 MO/,
He Ja€ mijcTaB kBamdikyBartu i aii 3a 4. 2 cr. 404 KK. V pa3i BUHUKHEHHS CYMHIBY
II0JI0 HaJIEKHOCTI TOTO YW 1HIIOrO MpeaMeTa A0 30poi ciif MpU3HayaTH BIAMOBIIHY
CynoBy ekcniepTu3sy. [Ipy BU3HAYEHHI MOHSATH BOTHEMAIBHOI Ta XOJIOIHOI 30p0Oi CITijt
MaTl Ha yBa3l pO3’SCHEHHs, IO MICTAThCS B nil. 4 Ta 8§ moctaHoBu Ilnenymy
BepxoBHoro Cyny Ykpainu Big 26 kBiTHS 2002 p. Ne 3 «IIpo cynoBy mpakTuky B
CIpaBax MpO BUKPAJACHHS Ta 1HIIE HE3aKOHHE MOBOJKEHHS 31 30po€to, 00OBUMHU
npunacamMu, BHOYXOBHMH  PEYOBHHAMH, BHOYXOBHUMH  TPHUCTPOSIMH YA
paJlOaKTUBHUMU  MaTepiajiaMu». 3acTOCyBaHHS 30poi  o3Hayae  (akTUYHE
BUKOPHUCTAHHSA ii 1y Pi3ugHOro ado MCUXIYHOrO HACHILCTBA HAJl HAYAIIBHUKOM a0o0
iHmom ocoboro. Ilorpo3a oroneHoro 30po€ro, po3MaxyBaHHS HEKO MOBUHHI
BHU3HABATHCA 3acTOoCyBaHHSAM 30poi. Ilorposa crmoBamm 3actrocyBatu 30poro 0e3
BUMHCHHS 3a JOIOMOIOI Hei KOHKPETHHX Jii (JIeMOHCTparis 30poi, BUKOHAHHS
MOCTPLILY BrOpY TOLIO) HE € 00TSKYIOU0I0 00CTaBUHOIO, epeadadeHoro . 2.

[Tpo mousTTs Tsxkux HachiakiB auB. cT. 402 KK. Ilpu iboMy HaBiTH yMHCHE
3aMOiSIHHS ITiJT 9ac OIMOpPYy YM TMPUMYIIYBAHHS TSDKKOTO TUIECHOTO YIINKOJDKEHHS
xo4ya O onHIM mgroauHi abo cepeaHbOl TSHKKOCTI JEKUIBKOM o0co0aM, a TaKoX
HeoOepeXKHE 3aloJITHHS CMEpPTI HE TATHE 3a COOOK J0JaTKOBOI KBamidikarii 3a
CTaTTSAMH PO 3JI0UYUHM MPOTU ocodu. Omip adbo NmpUMyIIyBaHHS, YHACHTIJIOK SIKOTO
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OyJI0 YMHUCHO 3aroJIisTHO TSDKK1 TUIECHI YIIKOJKEHHS, 110 MOTATIN 32 COO0I0 CMEPTh
NOTEPHUIOro, HEOOXimqHO  KBadi(pikyBaTM 3a  CYKYNHICTIO  KpHUMiHaJbHHUX
npaBornopyiieHb — 3a 4. 2 cr. 404 ta 4. 2 cr. 121 KK. I3 cy0’ekTHUBHOI CTOPOHU
KPUMIHAIBHOTO MPAaBOMOPYIIEHHS XapaKTEePU3y€eThCS MPSIMUM yMHUCIOM. CTaBlIeHHs
JI0 TSOKKAX HACHIKIB (4. 2) MOKe OyTH SIK YMHUCHHUM, TaK 1 3 HEOOEPEKHOCTI. 3a 4. 3
cT. 404 KK kBamidikyroTecs aii, mepeadadeni 4. 1 abo 4. 2 mi€i cTarTi, AKIIO0 BOHU
Oynu BYMHEHI B yMOBax BOEHHOTO CTaHy 4d B 00iloBiif oOctaHoBHi. [Ipo moHsATTS
BOEHHOTO CTaHy Ta 0oiioBoi oOctaHoBKHM auB. cT. 401 KK. 3a 4. 4 ct. 404 KK omip
a00 TpUMyIIyBaHHS KBaTi(IKYIOThCS y BHMIaJKaX, KOJU € Xoua O OJHA 13 O3HaK,
nependoayeHux yactuHamu 2, 3. Kpim toro, tpeba, abu nmissHHA Oyso moOB’si3aHE 3
YMUCHUM BOMBCTBOM HauajbHUKA YM 1HIIOI OCOOM, IO BUKOHYBAaJIU OOOB’SI3KH 3
BIMCHKOBOT CiIy’k01. ¥ 1[bOMY pa3i Omip YM NPUMYILIYyBaHHS, MOB’sI3aHI 3 YMUCHUM
BOMBCTBOM, HE TOTPeOYIOTh J0/1aTKOBOI kBamidikariii 3a ct. 115 KK.

Ilpobaemu keanighixauii KpumiHaAIbHUX NPAGONOPYUIEHb NPOMU NOPAOKY
nPOX00sHceHHA ilicbK06ol cyxycou (Cmamms 408. [lezepmupcmeo)

3 O00’€KTHBHOi CTOpPOHM KpUMIHAJIbHE TMPABOMOPYUICHHS TOJNSTaE y
CaMOBUIBHOMY 3aJMIIEHH] BIMCHKOBOI 4YacTUHU a00 Michsd CIyXOH 3 METOI0
MOBHICTIO YXUJIUTHUCS B1J] MMPOXOXKEHHS BIIICHKOBOI CIIy>kOM a00 HE3 SBIJICHHI 3 TIEIO
K METOIO Ha CIIy>)kOy B pasl NpU3HAYCHHS, IEPEBEACHHS, 3 BIAPSKCHHS, BIJIITYCTKH
ab0 3 JIKYBaJILHOTO 3akjiaay. BilicbKOBOCIY:KOOBEIb, KWW BUUHSE AE€3€PTHUPCTBO,
MPOTU3AKOHHO TIPUMMHSE BUKOHYBATH CBi1il KOHCTUTYIIWHUN 000B’s130K (cTaTTi 17,
65 Koncturymii VYkpainu) 100 3axucty BiTuM3HU, HE3aJIeKHOCTI Ta
TEPUTOPIATBHOI IUIICHOCTI YKpainu. Jle3epTUpCTBO € TpUBAIUM 3JIOYHMHOM 1
pPO3MOUMHAETLCS Ta BBAKAETHCA 3aKIHUCHUMSIK CKJIQJ 3JI0YMHY 3MOMEHTY
CaMOBUJIBHOTO 3aJIMIICHHS BIMCHKOBOI YacTMHM ab0 MiCHs CIy)kKOM, a TaKoX
HE3 ABJICHHS Ha CIYXO0y Yy pa3l Npu3HAYCHHS, TEpPeBEACHHS, 3 BIIPSIKECHHS,
BIIMYCTKA a00 3 JIKYyBaJbHOTO 3aKjaJy Ta TPUBAE TMPOTATOM YCHOTO dYacy
3HAXO/KCHHs T103a CIIy’k0010. MOMEHTOM TPHUIHMHEHHS N1€3€PTUPCTBA BBAKAETHCS
Yyac, KOJM BMHHUW caM, 3a BJIACHUM OaXaHHSM 3 SBHBCS JI0 OpraHiB JAepKaBHOI
BJIaAM a00 HA MICIE CIIYOH 3 METOIO MIPUIMHUTH JA€3€PTUPCTBO YU OyB 3aTpUMaHUN
IPaBOOXOPOHHUMH opraHamu abo komanayBaHHsAM. Ocoba, sika Je3epTupyBaiia, He
nepecrae  OyTM  Cy0’€KTOM  BIiMCBKOBHUX  MPABOBIJIHOCHH, TOMY,  SKIIO
BIICHKOBOCITY’KO0OBEIlb y MPOLECI 3aTPUMaHHSI YMUCHO BUMHHUB CAMOCKAaJIIYeHHS, TO
fioro il ciij kBamidiKyBaTH 3a CyKyMmHICTIO 3710unHIB 3a cratrTsamu 408 ta 409 KK.
st 3aKiHYEHOro CKJIaAy IbOTO0 KpHUMIHAJIBHE TMPABOMOPYIICHHS TPUBATICTh
YXWJICHHS BINCHKOBOCTY>KOOBISI B BIMCHKOBOI CIyXOM HE Ma€ 3HAUYCHHS.
[ToBepHeHHSs nme3epTvpa A0 MicCIs ciIy>kOu abo ioro mpuOyTTs 1O OpPraHiB BN €
3’SBIICHHSIM 13 313HaHHSIM Ta Ha KBamiQiKailito 3JI0YMHY HE BIUIMBAE, A€ BU3HAETHCS
K 00CTaBHMHA, IO MOM’ SIKIIye MOKapaHHs, 3rigHo 3 . 1 cr. 66 KK. ®aktnuna
TPUBAIICTh YXWJIEHHS BiJl BIMCHKOBOI CIIy’)kKOM MOXXE€ MaTH 3HAUYCHHA JIMIIE TpU
BU3HAUCHHI CTYIEHsI CYCIUIbHOI HEO0e3MeYHOCTI IBOTOo JisHHA Ta MpPU3HAYCHHI
MoKapaHHA. SIKIO0 TMPOMiIkKOK Yacy CaMOBITBHOTO HAXOKEHHS Mo03a CIyx00t0 OyB
HETPUBAJIMM, Ta 3 YpaXyBaHHSM IHIIMX WiACTaB (IIUpEe KasTTs, 3’SBICHHS 13
313HAHHSAM, 1HII TOM SIKIIYKOYl OOCTaBUHHU), [li BIACHKOBOCTY>KOOBLS, SIKI
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dhopmMaIbHO MICTATH O3HAKM CKJIAy 3JI0YMHY, epeadaderoro ct. 408, Ha mijacTaBi 4.
2 cr. 11 KK MOXyTh OyTH BH3HAaHMMHU HE3JOYMHHUMH. ['OTyBaHHS Ta 3amax Ha
JIE3ePTUPCTBO MOXKIJIMBE JIUIIIE 10 MOMEHTY CAMOBUIBHOTO 3aJMILIEHHS YaCTHMHU abo
0 MOMEHTY 3aKiHYEHHS CTpPOKYy 3 ’sBIIEHHS Ha choyxk0y. [oTyBaHHA Moxe
BUSIBIIITUCS Yy MIANIYKYBaHHI 3ac00iB AJisi O€3MEPEIIKOJHOTO 3aJHIIEHHS YaCTHHH
abo 11 MPUXOBYBaHHS MaiOyTHHOTO HE3aKOHHOTO NepedyBaHHS 1032 MEKaMu
YaCTHHU YU MICIS CIY)OHM abo 1HIIOMY YMHUCHOMY CTBOPEHHI YMOB IS BUMHEHHS
Je3epTUPCTBA (HAMPUKIIA, TPUAOAHHS MiAPOOICHUX TOKYMEHTIB, KBUTKIB 1 TOJI.).
3amax Ha JE3epPTUPCTBO MOXIJIMBUN y BUIVISAI YMHCHHMX [, Oe3mocepeaHbo
CIPSIMOBAHMX Ha 3aJIMIICHHS TEPUTOPIi YaCTUHU ab0 MICI CIyXOMW (Hampukiai,
cpoba g0 BTeui). JloOpoBuIbHA BiAMOBa BiJ J€3€pTUPCTBA MOJKJIMBA JIMIIE 0
MOMEHTY 3aJIMIIEHHS YacTUHU a00 MiCIs CIyXOM 4Ydh J0 MOMEHTY 3aKIHYEHHS
CTPOKY 3’SIBJICHHS /10 YaCTUHHU. SIKIIO BIHCHKOBOCITYXOOBELb 3aJUIIMB YaCTUHY 3
METOI0 YXWJICHHS BiJ MPOXOJKEHHs BIMCHKOBOI CIyXOH, aje MOTIM 4epe3 JAeSKUl
INPOMIKOK 4Yacy, HE3aJIEKHO BiJ KOro TPUBAJIOCTI, MOBEPHYBCA A0 YacCTHUHU YU
3’SIBUBCS 1O OpPTaHiB BJIAJH, Y 19X BUHHOIO Oy/e 3aKIHYEHUH CKJIaJ Ae3epTUPCTBA, a
fioro 3’sBJCHHS [0 YaCTWHU YU OPTaHiB BIaAW CIiJ PO3MNIANATH SK 3°SIBICHHA 13
313HAHHSAM.

Cy0’exTMBHAa CTOpOHa KpPUMIHAJIbHE TMPABOMOPYIICHHS XapaKTepPHU3y€eThCS
TUIBKH MPSMUM YMHUCJIOM (TOOTO BHHHHI YCBITOMIIIOE, IO MPOTHUIPABHO 3aJUIIAE
yacTHUHY a0o0 1HIIE MiIClle CHYy>KOM YU He 3’SBISETHCS y CTPOK Ha CIyxO0y) 1
CHEIiajIbHO 3a3HAYEHOI0 Yy JIMCIIO3MINI CTaTTI METOI0 YXWJIUTHUCS BiJ BiMCHKOBOI
city:k0u. Meta Moxke 3’IBUTHCS Yy BIHCBKOBOCITY>KOOBIS TIEPE]] 3aIMILIEHHSAM YaCTUHU
abo B Tpoleci CaMOBIJILHOTO 3aJIMINCHHS YAaCTUHU, MPU MOBEPHEHHI /10 YaCTHUHU 3
BIJIpSi/KEHHS 1 o1, HasiBHICTH 111€1 METH BiJIPI3HSIE JE3€PTUPCTBO BiJl CAMOBLIBHOTO
3JIMIIEHHST YaCTUHU a00 MICIS CIIyOH, OCKUIbKM TPH CaMOBUILHOMY 3aJIMIIIECHHI
BIMCHKOBOI YaCTHMHM 3JI0OYMHEIb Ma€ HaMip d4epe3 NEeBHUI Yac MOBEPHYTHUCS [0
BUKOHAHHS 00OB’SI3KIB 3 BIMCHKOBOI CIIyKOH, a JisTHHS KBaII(PIKYETHCS 3aJI€XKHO BiJl
CTPOKY MHOro YyXWJIEHHS BIJ BIMCbKOBOI CiyxkOu. ToMy TpHUBaJICTh YyXWUJIEHHS
BIMCBKOBOCIIYKOOBIISI  BiJl BIACHKOBOI CIYXOW TMiJg 4Yac Je3epTUpCTBA Ha
kBaiidikamito He BruMBae. OO ’€KTUBHUMM JaHUMH, IO MIATBEP/KYIOTh M1MCHI
HaMIpu BIACBKOBOCTY>KOOBILS, SIKHA BYMHUB JI€3€PTUPCTBO, MOXKYTh OYyTH:
npuaOaHHA HUM 1)1 ce0e (PIKTUBHUX TOKYMEHTIB, MPOKUBAHHS IM1]1 Yy>KUM IMEHEM 1
MPUXOBYBAaHHS CBO€1 HAJIEKHOCTI N0 BIHCHKOBHX (OpMYBaHb, MPOKMBAHHS Ha
HeJIeTalbHOMY CTaHOBUII Tomio. Ha mpakTuil migyac BHHUKAIOTH TPYIHOII TPH
kBamidikarmii Aiif BUHHOTO 3a IIIEI0 CTaTTEI0 y 3B’S3Ky 3 HEBU3HAUCHICTIO YMHUCIY.
Hanpuknan, BificbKOBOCTYKOOBELb 3aJIMIIAE YAaCTUHY 3 HamMipoM OyTH BiJCYTHIM
JeSIKUM 4ac, a MOTIM MOBEPHYTUCS 1O BUKOHAHHS CBOIX OOOB’S3KIB 3 BIHCHKOBOI
ciy:x0u. OHaK y MoJanblIoMy BiH BUPIIIYE HE MOBEPTATUCS Ha CIY>KOy Ta 30BCIM
YXUIUTUCA BiJ Hel. Y 1boMy pasi Horo ail KBamiiKyrOThCS SIK I€3epTUPCTBO. Tak
caMO MaloTh KBaJli(iKyBaTHUCh /i1 BUHHOIO, SIKIIO BIH MaB HaMmip CaMOBUILHO OyTH
BIJICYTHIM 11032 CTy>K0010 HEBU3HAYECHUM Yac, HAMPUKIA] «TOKH HE 3aTPUMAIOTh)»

MoTuBu  Ae3epTUpCTBa MOXKYTh OyTH  pPI3HOMAHITHUMHU:  HeOaKaHHS
BUKOHYBAaTH OOOB’SI3KM 3 BIMCHKOBOI CIIyOH, IPUUYUHU POJUHHOTO Ta MOOYTOBOIO
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XapaKkTepy, HamMaraHHs YHUKHYTH KpHUMIHQJIbHOI BiANOBIIAJbHOCTI 32 BYMHEHUM
37I0YMH, OOSITY3TBO, JIETKOAYXICTh TOIIO. MOTHBHU J€3€pTUPCTBA HE BIUIMBAIOTH HA
KBaTi(hiKaIlito MiSHHSA, MPOTE YPAaXOBYIOTbCS NMPU BU3HAYEHHI CTYIEHS CYCHUIBHOT
HEOE3MEeUYHOCTI  I[bOTO  3J0YMHY Ta  TNPU3HAYeHHI  MoKapaHHA.  SIKmIo
BIICbKOBOCITYKOO0BEIb, SIKHII BUNHUB J1€3€PTHUPCTBO, HE3AKOHHO TMEPECIK JIep:KaBHUN
KOpIOH YKpaiHM Ta Ha TepUTOpil IHIIOI JAepkKaBHM BUIAB 11 MpeACTaBHUKAM
BIJIOMOCTI, III0 CTAaHOBIIATH JEPKaBHY TAEMHHINO, a00 HajaB 1HO3EMHIN IepkKaBi
HIIy JTIOTIOMOTY B IPOBEACHHI BOPOXKOI MISITBHOCTI 3 METOIO 3amOJisIHHS IIKOIU
30BHIIIHIM Oe3neni YkpaiHu, To HOro il MOBMHHI KBaji(iKyBaTHCS K JepKaBHA
3paga3act. 111 KK.

Cy0’exTamu KpUMIHAJIbHE MPaBONOPYIICHHS MOXYTh OoyTu
BIMCBKOBOCITYKOOBIIl CTPOKOBO1 CIIyKOH, y TOMY 4YMCII H Ti, IO BigOYyBaIOTh
MOKapaHHs B JHUCIMIUIIHAPHOMY OaTallbiiOHI, KypCaHTH Ta clyXadl BilChKOBO-
HAaBUYAJbHUX 3aKJIaiB, MPANOPIIUKUA, MIUMaHH, OCOO0M O(IIEepChKOro CKIay,
BIMCHKOBOCITYKOOBIII, SIKI TPOXOASATh CIYKOy 3a KoHTpakToM. Ocobu, 110
BIIOYyBalOTh KpHUMIHAJIbHE I[IOKAPAaHHA B JUCUUIUIIHAPHOMY OaTajibiioH1 abo
B1I0YBaIOTh AUCHUIUTIHAPHUNA apellT Ha raynrBaxTi, 3a CBOIM ITPaBOBUM CTaTyCOM €
BIICBKOBOCITYKOOBIISIMU 1 HECYTh YC1 00OB’SI3KH 3 BIMCBKOBOI CITy>KOH, MOKJIaJI€H1 Ha
HUX 3aKOHAaMHU Ta BINCHKOBMMHU CTaTyTamH. ToMy B pa3l BT€Yl 3 MicUs CITyKOu
(raynTBaxTH 4d JUCHUIUIIHAPHOTO OaTajlbiiOHYy) 3 METOI0 YXHWJIMTHUCS BiJl BIMCBKOBOI
CJIy’kOM BOHU MOBHHHI HECTH BIAMOBIAAIBHICTH 3a A€3€PTUPCTBO. Y BUIIAJKAX, KOJIU
BIMCBKOBOCITYKOOBIIS MPUTSATHEHO JI0 KPUMIHAJIBHOI BIAMOBIAAIBHOCTI 3a 3JI0YMHH,
3a sIKl mepeadavyeHo MOKapaHHs y BHUJ1 1M030aBJIEHHS BOJI, a SIK 3aMO01KHUI 3aXij
oOpaHo nepeOyBaHHS IMi/1 BAPTOIO B CI1YOMY 130J151TOpi 00 HA raynTBaxTi, TO BTeua
3 UX ycTaHOB Mae kBamidikyBatucs 3a ct. 393 KK. fkmo mig yac neseprupcraa
BUYMHEHO 1HIII 3JI0YMHU, TO 11 BAHHOI 0COOM MaroTh KBaTi(hiKyBaTHCS 32 CYKYITHICTIO
[IUX 3JI0YMHIB. Y 4. 2 BCTAHOBJCHO BIIMOBINAIBHICTH 3a KBali(pikoBaHI BHUIU
JIe3EPTUPCTBA — IC3EPTUPCTBO 31 30p0o€ro a0 3a MoMnepeIHHOI0 3MOBOIO TPYIIOIO OCIO,
10 CTaHOBJATh NIABUIIEHY HEOE3MEUHICTh [JIsl BIMNCHKOBOTO MPABOMOPSAKY.
He3zeptupcTBO 31 30po€to nepeadayae, Mo BIChKOBOCTYKOOBEIb, 3AJIMIIIAI0YU MICIIE
CIIy’KOHM 3 METOI YXWJIUTHUCA BiJ BIMCHKOBOI CIIy>kOHM, BUHOCUTH 13 COOOIO0 HITaTHY
30por0 (BOTHEMaIbHY, XOJOAHY). SIKIIO 30posi HAaMa€ThCsl BIMCHKOBOCITYKOOBIIO Y
3B’SI3Ky 3 BUKOHAHHSM HHMCHEIIaIbHUX OOOB’SI3KIB 3 BIMCHKOBOI CIIy’)KOH, TO
BUYMHEHE HUMJIE3EPTUPCTBO 13 30pocto nependadeHe y 4. 2 cT. 408. 3aBoyoAiHHS TIPpH
IbOMYy 30pO€r0 J0JaTKOBOi KBami(ikariiza iHmuMU ctartsmu duHHOro KK He
noTtpedye. Kpanixkka 30poi — 11e mpoTUIipaBHE 3aBOJIOIHHS BOTHEMAIHHOIO 30pPO€I0 3
HaMIpOM TIPUBJIACHUTH BUKpaZieHE a00 PO3MOPSIUTHCS HUM 32 BIACHUM PO3CYAOM
a6o iHmuM yuHOM. J[ii BMHHUX OCI0 y TakuxX BUMNAJKax Ciia KBamidiKyBaTH 3a
CYKYMHICTIO 370unHIB 3a ctarTsmMu 408 ta 410, a TakoX 3a MOPYIICHHS MPaBHII
BUKOHAHHS CTEIabHOI CITY>KOH, SKIIO 1€ CIPUYUHUIIO HACTIAKU, JJIS 3am00iranHs
SKUM OyJI0 BCTAHOBJIEHO BUKOHAHHSI JIAaHOTO BUJY CIIEIIajbHOI BIICHKOBOT CITY>KOH.
Tpeba ypaxyBatu, 110 JIE3EPTUPCTBO 31 30pocro kBamidikyeThes 3a 4. 2 cT. 408 KK
JUIIe y TOMY pa3l, KOJM BIJCYTHI O3HAaKW BUKpazeHHs 30poi (ct. 410), TOOTO
3aJIe)KHO BiJl YMUCITy BUHHOI ocoOu. Hampukiiaz, sSKio ae3epTupcTBO OysI0 BUMHEHO
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31 30po€r0 ISl OAAJIBIIOTO 30epeKeHHs 111€l 30poi, HeIONYyIIeHHs i1 BTpaTH, AJs ii
nepesaBaHHs 0 OpraHiB BIaJH, TO Take JAE3EPTUPCTBO JOJATKOBOI KBamidikarii 3a
ct. 410 KK ne motpebye. Jle3epTUpCTBO 3a MOMEPEIHBOI0 3MOBOIO TPYIOIO OCI0
nependavae mii 1BOX 1 Oinblne BiHCHKOBOCTYXOOBIIB, 00’€IHAHUX CHUIBHUM
YMHCIIOM Ta METOI0 YXHWJIMTHUCS Bl BUKOHAHHS 000B’SI3KiB BiHICHKOBOI cimyxoOu. [lpu
TPYHIOBOMY J1€3€PTHUPCTBI KOXKHHM BiIMCHKOBOCTYOOBEIb yCBIAOMIIIOE, IO BIH
JIE3epPTUPYE PA30M 3 IHIIUMH BIHCHKOBOCIY>KOOBISIMH Y CKJIAJl TPYIH, TIPO IO MIXK
HUMU OyJIO TOCSATHYTO MOMEpPEAHbOI 3MOBHU. SIKI0 Oy/ie BCTAaHOBIIEHO, IO JCKIIbKa
BIMCHKOBOCIIYKOOBIIIB YYUHWJIM JI€3€pPTUPCTBO OJHOYACHO, ajie MOIMEpPeaHbO He
JIOMOBJISITUCS Ha CYMICHICTD [T, TO TJCTaB JIJIs KBadi(piKyBaHHS 3a 4. 2 HEMAE.

Ilpobnaemu keanighikauii KpumMiHAAbHUX NPABONOPYULEHb NPOMU NOPAOKY
30epesricenna ma KopucmyeanHns ginicokosum mainom (Cmamms 412. Heobepeowcne
SHUWEHHS AO0 NOUWKOONCEHHS BIICKOBO2O MAUIHA)

O0’eKkTHBHA CTOpPOHA KPUMIHAIBHOIO MPABOMOPYUICHHS MOJISATa€ y 3HUILEHH]
ab0 MOUIKOKEHHI130poi, O00MOBUX MpHIACIB, 3aCO0IB NEepecyBaHHS, BIMCHKOBOI 1
CHELIAIbHOI TEXHIKM 4YM 1HIIOTO BIMCHKOBOIO MaiHa, IO 3amodisjo IIKOAY Y
BEJIMKHUX PO3MIpax, CHPUYMHIIIO 3aru0esb Jroei a0 1HII TSKKI HACTIKH.

Cknan KpUMIHQJIBHOTO IIPABOMNOPYIICHHS € MarepiajJbHUM, IO O3HAYae
000B’SI3KOBY HASIBHICTh HACJIKIB, 3a3HAUYECHUX Y AUCIIO3ULIT cTarTi. L{e KkpuMiHabHe
NPaBOMNOPYIICHHS. MOX€ OyTH BYMHEHO $K AaKTUBHMMH [IIMH, TaK 1 BHACIIJIOK
0e3isIbHOCTI. 3aKIHYEHHM KpUMIHAJIbHE MPABOMOPYIICHHS BBAXKAETHCA MICIS
HAcTaHHs HAcHiakiB. [lpu BuUpIIEHHI TMUTaHHS MPO T€, YA € PO3MIp 3aroJIIHOI
IIKOAW BEJIMKHUM, CIiJ] YpaxOByBaTh HE TUIbKH BapTIiCTh, PO3MIP 3HHUIIEHOrO abo
MOIIIKO/PKEHOTO MaiiHa B HATYpaJIbHOMY BUIJISIL, & 1 HOTO 3HAYYIIICTh JJIsi HECEHHS
BIMCHKOBOT CIiIy:kOM, 3a0e3medeHHs 00€3MaTHOCTI Ta OOErOTOBHOCTI BIMCHKOBOTO
nigpo3aury. s 3actocyBaHHS I11€i CTATTI CJIiJI BCTAHOBUTH HASIBHICTH MPUYUHHOTO
3B’SI3KY MDXK JisiMu (O€3/1sTbHICTIO) OCOOM Ta HACHIAKAMU, 1110 HACTAIH.

Cy0’exkTMBHA CTOpOHA KPUMIHAIBHOTO MPABOMOPYIICHHS XapaKTEpU3YyEThCs
HeoOepexkHoro  (GopMoro BHHM: o0coba miepeadadyae MOMXKIIMBICTH  3HUIIEHHS
(TOIIKOI>KEHHS) BIICBKOBOTO MaifHa 31 CIIPUYMHEHHSM 3aruoeni jrojend adbo 1HIIMX
TSOKKUX HACIIAKIB, ajie JETKOBAXHO PO3PAXOBYE HA BIABEPHEHHS TSKKHUX HACHIIKIB
ab0 He nependayae MX HACIIAKIB, XOUa MOBMHHA OyJja 1 MorJja ix nepeadayuTy.

Cy0’ekTamMu  KpUMIHAJIBHOTO MPAaBOMOPYIIEHHS €  BIMCHKOBOCITYKOOBII
30poiinnx Cun YkpaiHu, a TakoK 1HII 0coOM, BU3HAUYCHI 3aKOHOM. 3HHUILCHHS a0o0
MIOIIKO/DKEHHST BIMCHKOBOTO MaiiHa BHACHIAOK HEBUKOHAHHA a00 HEHAJIEKHOIO
BUKOHAHHS BIICBKOBOIO CITY>KOOBOIO 0CO0OI0 CBOIX CIY)OOBHX OOOB’SI3KIB TSTHE 32
co0010 BiJIMOBIIATLHICTh 33 HeI0aIe CTaBJICHHS /10 BIHCHhKOBOI cy»k0u (cT. 425 KK).

Ilpobaemu keanighixayii KpumiHaibHUX NPAGONOPYUIEHbL NPOMU NOPAOKY
excnyamauii eiiicokosoi mexnixu (Cmamms 415. Iopywenns npasun 600inHs a60
eKcniyamayii MawiuH)

O0’eKTOM  IIOTO  KPUMIHQJIBHOTO  MPABONOPYLIEHHS €  BIACHKOBUH
NpaBOMOPSAIOK, SKUM 3a0e3medye Oe3leKy pyxXy Ta eKclutyaTtauii OoHOBHX,
cCHeniajJbHUX Yd TpaHCHOpTHUX MamuH y 30poiHux Cunax Ykpainu. IIpenmerom
KPUMIHAJIBHOTO MPaBOMNOPYILIEHHS € BIMCHKOBI MalMHU. J[0 HUX HanexaTh mepiu 3a
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Bce OOMOBI MAaIIMHHU: TaHKW, OPOHETPAHCIIOPTEPH, CaMOXIAHI apTUJIEPIACHKI 1
pakeTHi YCTAaHOBKH, MAIllWHH, an3Haqu1 UIsi OYKCHpPYBaHHS apTUIEPIHCHKUAX
CUCTEM 1 anqernB 1HIT caMOX1aHI TexHiuHI 3aco0u. CrerianbHi MallMHA — I1e
CaMOXIJTHI TEXHIYHI 3ac00H, SIKi BUKOPUCTOBYIOTHCS 3a CIEIlaJbHUM PU3HAYCHHSIM
3aJICXKHO BiJ] THITY MAIIIMH 1 BCTAHOBJICHOTO Ha HUX YCTaTKYBaHHS.

Jlo HUX HanexaTh 1HXKEHEPHI MaIllMHU, PEMOHTHI MalcTepHi, jaboparopii,
CaHITapH1 MAIIMHU TOIIO, MALTUHH, IPU3HAYCHI JIJIs IEPEBE3CHHA 0COOOBOTO CKIIAMY,
030po€HHs, OoempumaciB, MPEAMETIB TOCHOJAPCHKOTO, KYJIbTypHO-IIOOYTOBOTO
00CITyroByBaHHS BiMChK. 3 00’ €KTUBHOI CTOPOHU 3JI0YMH BUPAKAETHCS B:

1) mopyiieHH1 npaBwiI BOJIHHS a00 eKCIUTyaTallli 3a3HaueHUX TPaHCIOPTHHUX
3ac001B;

2) 3amnojisiHHI TMOTEPHIIOMY CEPEAHBOT TSKKOCTI, TSOKKHUX — TIICCHUX
YIIIKOJI>)KEHb a00 CMEepTI;

3) IpUYMHHOMY 3B’S3KY MIXK JISHHSM 1 3al0JIITHUMH HACITITKAMH.

VY nucno3uiii po3risiiyBaHoi CTaTTl JISHHS ONUCAHE SIK MOPYIICHHS MPaBUIl
BOAIHHS OOMOBHX, CIHEUIATbHUX YM TPAHCIOPTHUX MAalIMH. BOJIHHA MalvH
PO3MOYMHAETHCS 3 MOMEHTY TIOYaTKY PYXY 1 3aKIHUYEThCS MPUITMHCHHSIM pyXy. Pyx
MalluH MMOBUHEH 3A1MCHIOBATHCS BIAMOBIAHO A0 IIpaBuil TOpOKHBOTO PyXy, 1HIIHX
HOPMATHBHUX aKTIB, 1HCTPYKLii Tomo. JlisHHA 0coOM MOKe BHpa)xaTHCS SIK B
aKTUBHUX JisIX, TaKk 1 B Oe3misuibHOCTI. [lopyllieHHs mpaBui Oe3MeKu pyXy MOXKe
MOJIATaTH y TIEPEBUIIICHH] BCTAHOBJIEHOI IIBHJKOCTI PYyXy, MOPYIIEHHI MpaBUII
OOroHy TpaHCHOPTHHUX 3aco0iB, 00’131y MepemKoJ, Mpoi3ly MepexpecTh, pyXy Ha
3a00pOHEHUN CHUTHald CBITI0GOpa, HEMPABHUIBHOMY KOPUCTYBaHHI CBITIIOBUMU
MpuiIaaMy, TMOPYIICHHI MpaBuil OyKCUPYBaHHS MPUYENiB Ta 1HIIMX TPAHCIOPTHHUX
3aco0iB. Jlucmo3uilis i€l cTarTi Mae OJAaHKETHUM XapakTep, TOMY JJIS BUPIIIECHHS
MUTaHHS MPO KBali(iKaiil0o BYMHEHOTO CJiJ] 3BEpTATUCA 10 HOPMATUBHUX AaKTiB
IHIIUX Tally3ed TpaBa, Kl PEryJioTh TMOPSIAOK PyXy TPaHCHOPTHUX 3acoOiB.
HaiiBaxxnmuBimmM mpaBoBUM akToM € [IpaBmia  JOpOXHBOTO  Pyxy, sKi
pPErJIaMeHTYIOTh TMOPSAJOK pyXy TPAHCHOPTHUX 3aco0IB Ta IHIIMX YYACHHKIB
TOPOKHBOTO PyXy. BUKOHAHHS MUX MPaBUJI CIIPUSIE OE3MEUHOMY PYXY TPAHCTIOPTHUX
3ac001B, SIKI € JpKepesJaMy MiABUIIEHOI HeOe3neku. [[ns BU3HAUYEHHS XapakTepy
MOPYIIEHHS MPaBmWI 0€3MeKH PyXy B KO)KHOMY BUNAJAKY MOTPIOHO BCTAHOBIIIOBATH,
Kl MPUIUCU TPaBWUJI MOPYIIEHO 1 SKMMH HOPMaMH, maparpadamu, CTaTTAMHU I
nopyuieHHs nepeadadeHo. OcoONMMBICTh OJaHKETHUX JIHUCIIO3MUIN TOJATaE Yy TOMY,
0 BOHM BIJCWJIAIOTH JO HOPMAaTUBHHUX aKTIB IHIIUX Tally3ed TMpaBa
(amMIHICTPAaTUBHOTO, TPYJAOBOTO, IIMBIIHLHOTO TOIMIO). Pyx O0iOBUX, ClEHiaIbHUX YU
TPAHCIIOPTHUX MAIUH YacTO 3IHCHIOETHCS B OCOOJMBHX YMOBax MpPH BHUKOHAHHI
OOMOBUX 3aBlaHb. Y TMEPEBaXHIA OUIBIIOCTI BWITAJKIB 1€ BiIOYyBAa€ThCS HE Ha
JIOpOTax, MariCTpassx Yd BYJIUIIX, a B YMOBaX O€3IOPIXKIKS, B JIC1, TIOJI1, OOJIOTHCTIH
MmiciieBocTi Tommo. Tomy, kpim 3akony Ykpainu «IIpo mopoxHiit pyx», y 30poitHUX
Cunax Ykpainu Jit0Th CHielialibHI BIICbKOBO-HOPMATUBHI aKTH, SIK1 PErJIaMEeHTYIOTh
BOJIIHHSI BIICBKOBOT1 TEXHIKHM B YMOBaxX OOMOBOi 0OCTaHOBKH, 1]l YaC HaBYaHb TOIIIO.
[TopyiieHHs mpaBUJI eKCILTyaTallli 00ioBo1, CrieliaIbHOI Yd TPAHCTIOPTHOT MAIIIUHU €
JPYTUM BHUJIOM JISTHHS, TIOPSJT 3 BOJIHHSM, MPO 110 TOBOPUTHCS B JUCIO3UINT CT. 415
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KK. BoHo B nepiiry uepry Moxe BUpPaKaThCsl y HEBUKOHAHH1 BOJIIEM TEXHIYHUX YMOB
eKCIUTyaTallii TPaHCIOPTHOTO 3aco0y, MOPYUICHHI MpaBUJ PO3MILIEHHS TPY3iB,
OOMOBOi TEXHIKM Ta IX 3aKpilJIeHHI, MOPYIIEHHI YMOB, 3a SKHUX 3a00pPOHEHO
eKCIUTyaTar(ito TpaHCIOpTHOTO 3aco0y. Lli yMOBH CTOCYIOThCS OCHOBHUX BY3IIiB,
MEXaHi3MiB Ta OOJaJHAHHS TPAHCIHOPTHOTO 3aco0y, SKi 3a0e3meuyroTh Oe3MeKy iX
pPYXy, TOOTO CTOCYIOTHCSI TEXHIUHOTO CTaHy TPAHCIIOPTHOTO 3aco0y, SKHIl TTOBHHEH
BIJIMOBIIaATH BHUMOTAM CTaHIApPTiB, MPABWJ TEXHIYHOI €KCIUTyaTallii, IHCTPYKIIA Ta
1HIIIOT HOPMATHBHO-TEXHIYHOI MokyMmeHTarlii. OgHak HE BCI TOPYIICHHS TMPaBWII
eKcIuTyaTallii MoxXyTh OyTy KBamdikoBaHi 3a cT. 415 KK, 30kpemMa Taki mopyIuieHHs,
K1 3a0e3neuyroTh O€3MEeYHi YMOBM TIpalll IIpd  BHKOHAHHI  BaHTa)KHO-
PO3BAHTAXKYBAJIBHUX POOIT, MOB’A3aHUX 3 PEMOHTOM, OOCIYTrOBYBaHHSM, 3aMIPaBKOIO
TPAHCIIOPTHUX 3ac001B TOIIO0. BUKOHAHHS IMX pOOIT HE MOB’A3aHO0 3 0E3IEeKOI0 PyXY
Ta EKCIUTyaTalli€l0 TpaHCHopTy. Tomy JHille TOPYIICHHS MpaBUJl eKCIUTyaTallii
TPAHCIIOPTY, SIKE€ IOB’si3aHE 3 OE3MEKOI pPyXy TPAHCHOPTHUX 3aco0iB, MOXe
KBaM(iKyBaTHCh 3a L€l crarrero. KpiM muMX mopymieHb OpaBWil €KCIUTyaTalli
00ii0BOi, cCHeliaJIbHOI YW TPaHCIOPTHOI MAaIlMHU, 10 1X, SK [PaBUIIO,
NPUITYCKAIOThCS BOJIi 3a3HAYEHHMX TPAHCIOPTHUX 3ac001B, MiJ MOPYIIEHHS MpPaBHII
eKCIUTyaTalii MmanajaaTb W 1HII JISHHS, KOTpl, K MPAaBUIIO, BUMHAIOTH CIYKOOBI
BIMICBKOBI 0COOM, BIJANOBIAAJIBHI 32 TEXHIYHUH CcTaH abo0 eKCIUTyartallito
TPaHCTIOPTHUX 3aco0iB. Jlo Takux MOpyIIeHb HaleXaTh: BUIYIIEHHS Yy peiic
TEXHIYHO HECIIPAaBHOI MalIWHU; JOIMYIICHHS A0 KEpyBaHHS MAIIMHOIO BOJIIS B CTaHi
CI’SIHIHHSI; TepeaBaHHs KepyBaHHS MAIMHOIO 1HIIUM BIMCHKOBOCIYKOOBIISIM, SIK1
abo He MaroTh, ab0 1M030aBJIEHI MpaBa KepyBaTU TPAHCHOPTHUM 3aco0oM, rpyode
MOPYIICHHST PEXUMY poOOTH BOJIA (YHACHOK XBopoOu, mepeBToMu Toiio). Lle
MOKe OyTH NOMYIIEHHS 0 KepyBaHHS BOJIsl, KM HE Ma€ MpaB MEBHOI KaTeropii,
ab0 BUNYIEHHA B PEHC 3 BAXXKUMH yMOBaMHU PyXy BOAis, KBamidikarlis 1 JTOCBiJ
SKOTO HE BIJIIMOBIJAIOTH IMJABUIIEHUM BHUMoraMm, Ttomio. Ciig MaTh Ha yBasi, IO
Ha3BaHl MOPYUIEHHS MpaBUJl €KCIUTyaTalli, BUIYLIIEHHS B €KCILTyaTalll0 TEXHIYHO
HECIPaBHUX TPAHCHOPTHUX 3acO0iB HE BUJUICHI B OKPEMUM CKJaj BIMCHKOBHX
3JIOYMHIB Ha BIJIMIHY B1Jl 3JI0YMHIB IPOTHU OE3MEKU PYXy Ta EKCILIyaTallli TpaHCHIOPTY
(po3min XI KK), ne € okpema crarts 287 «Bumyck B ekcrulyaTaliro TEXHIYHO
HECIPaBHUX TPAHCTIOPTHUX 3ac001B 200 1HINIE MOPYIIEHHS MPABUII iX €KCIUTyaTarii.

OOOB’SI3KOBOI0  03HAKOIO 00’ €KTMBHOI CTOPOHM ULBOIO KPUMIHAJIBHOTO
MPaBOIOPYIICHHS € HAcCHiAKW. BinmoBimaibHICTh AU(EpPEHITIMOBAHO 3aJICKHO Bif
TsOKKOCTI HachiakiB. Y 4. 1 c1. 415 KK roBoputThes mpo 3amojissHHS CEepPeaHBOT
TSOKKOCTI UM TSOKKUX TUIECHUX YIIKOJKEHb a0 CMEpTi MOTEpIioMy, B 4. 2 — PO
3arubenp JEeKUTbKOX 0ci0. XapakTep TUIECHOTO YINKOKEHHS BHU3HAYA€ CYyI0BO-
MEIUYHA eKCIepTh3a BIANMOBIAHO 10 [IpaBun cyaoBO-MEIUYHOTO BU3HAYCHHS
CTYNEHSl TSKKOCTI TUIECHHX YIIKOI)KEHb, 3aTBep/pkeHux 17 ciuna 1995 p.
[TprunHHMIA 3B’S30K MK JISSHHSM 1 HaclliIKAMHA € TPEThOK O3HAKOK 00’ €KTUBHOI
CTOpoHHU. JIJI1 BCTAHOBJICHHS MPUYUHHOTO 3B 3Ky BAXKIMBO 3 SICYBaTH XapakTep
MOPYIICHHS, SIKe B KOHKPETHIA oOcTaHOBIl cTBOpuio Po3ain V. 3nmouunHu mpotu
MOPSAKY eKCIUTyararlii BIHCBKOBOI TEXHIKM peajbHy MOMJIMBICTh HACTaHHS
3a3HAYEHUX HacaiKiB. TpyaHOIIlI TpW BCTAHOBIEHHI MPUYMHHOTO 3B’SI3KY
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BUHUKAIOTh TOJ1, KOJHU IIKIJJIMBI HACIIIKM HACTAIM YHACTIOK JCKUIBKOX MPUYHH.
[le MoxxyTh OyTH MOPYIIEHHS 3 OOKY 1HIINX YYaCHUKIB PyXy, OCOOIUBOCTI TOPOXKHIX
YMOB, TIOTOJM YM TPAHCIIOPTHOTO 3aco0y Tomio. SKio Oyae BCTAaHOBIICHO, IO TSHKKI
HACNIJIKU 3HAXOJATHCS B NMPUYMHHOMY 3B’A3KY 3 MOPYLICHHSIMH TMpaBuil Oe3MeKu
pyXy Ta eKCIUTyaTallii, o X MPUIYCTUINCS 1HIII 0COOM, TO BUHUKA€E MUTAHHS PO 1X
BIJIMOBIAANBHICTh. YCTAHOBJICHHS MPUYMHHOTO 3B’A3KYy TMPH BHIIYIICHHI B
eKCIUTyaTaIlll0 TEXHIYHO HECIPaBHUX TPAHCHOPTHHUX 3aco0iB abo IHIIOMY rpyooMy
NOpYIIEHH] MPaBUJ 1X eKCIUTyaTallii, ke BUMHSIIOTH CITy:KOO0B1 BiliICbKOBI 0coOu, Mae
NeBH1 0co00MMBOCTI. [IpyuurHHUN 3B’ 30K TyT Ma€ HE MPSAMHM (TISTHHS — HACIJIOK), a
onocepeakoBaHuil xapakrep. HKiAIMBI HACTIAKK Y UUX BUMNAAKAX CHPUUYUHSIOTHCS
He 0e3rnocepelHhO BUHHOIO 0CO00I0, a 1HIIOK OCO00I0 — BOMIIEM, SIKUH Kepye
TEXHIYHO HECIIPAaBHUM TPAHCIIOPTHUM 3aCO00M.

Cy0’exkTUBHa CTOpPOHa IBOTO KPUMIHAJIBHOIO IPABONOPYIIEHHS, i OKpemi
O3HaKM HE BKa3aHI B JUCHO3MUIII CTaTTi. XapakTep BUHU Yy LbOMY 3JI0YUHI
BI/I3HAYAETHCS CKJIAJIHICTIO MOro 00’€KTUBHOI CTOPOHM, SIKa XapaKTepU3yeThCs
JISHHSM, HACHIJIKaMUA Ta MPUYUHHUM 3B’SI3KOM MIK HUMH. Y 3B’SI3Ky 3 UM CIiJ
BCTAHOBJIIOBATH ICUXIYHE CTaBJIEHHS BUHHOI 0COOM /10 ()aKTy MOPYIICHHS MPaBHII 1
CyCcHuIbHO HeOe3nmeuHux HachiakiB. lIcuxiyHe CTaBlieHHS BHHHOI 0COOM [0
MOPYIIEHHS MpaBmiI 0E3MeKH PyXy Ta eKCIUTyaTailii TPaHCIOPTYy MOXE BHPaXaTHCh
K B YMHUCJI1, TaK 1 HEOOEPEKHOCTI. Y CTAaHOBJIEHHS (DOPMHU BHHHU JI0 JISTHHS € IEBHUM
€TaroM BU3HAYCHHSI BUHU BITHOCHO TSDKKUX HAcCHiAKIB. TyT ICHye meBHA 3aJIekKHICTh
MK HuUMH. KpiM Toro, me Mae BaxJIMBE 3HAUEHHS J[UI1 XapaKTEPUCTUKU
HEOE3MEeYHOCTI KPUMIHAJIBHOTO TMPABOMOPYIICHHS 1 OCOOM  3JIOUMHIIS, IO
BPaxoBY€EThCS Cy/IOM MPpU IPU3HAUEHHI TOKapaHHs. Ba)xJMBO Takok BCTAHOBUTH BH/]L
YMUCITY YU HE0OEepeKHOCT1 BITHOCHO AisiHHS. CylloBa MPaKkTUKa CBITYUTH TIPO T€, 10
MOPYIICHHS TTpaBui O€3MEeKH pyXy Ta eKCIUTyaTallii TpPaHCTIOPTY MOXKe OyTH BYMHEHO
JUIIE 3 MPAMUM yMHUCJIOM a0o0 yepe3 304uHHYy HeadamicTs. [Ipu npsmomy ymwuci
BUHHA 0Cc00a YCBIJJOMJIIOE CYCH1JILHO HEOE3MEeUHUM XapaKTep CBOTO JISHHS, PO3yMi€
HOro MpOTUNPABHICTh 1 Oa)kae BUMHHUTU 1€ AisHHA. KpuMiHaIbHO NpOTHIpaBHA
HeAOAIICTh BIAHOCHO (DaKTy MOPYLIEHHS MpaBUil OE3MEeKH pyXy Ta eKCIuTyaTalli
TPAHCIIOPTY Ma€ MicCIe TOJ1, KOJIU 0co0a HE YCBIIOMIIIOE (haKTy MOPYIICHHS MpaBul,
Xoua TOBMHHa Oyna 1 Momia ix YycBiAOMIIIOBaTH. Takli MNOPYIIEHHS 4YacTo
TPAIUSIIOTECA 4Y€pe3 HEYBAXKHICTh BOJIS NPHU KEpPyBaHHI TPAHCHOPTHUM 3acO0O0M.
Hacnigky KpuMIHAJIBHOTO TMPaBOMOPYIICHHS, sIKI € O00OB’SI3KOBOIO O3HAKOKO HOTO
00’€KTUBHOI CTOPOHHU, MOXYThb OyTH IHKPUMIHOBaHI OCO01 JIMILE 32 YMOBH, SIKIIO
BOHA CIPUYMHWIA iX dYepe3 HeobepexHicTh. [Ipo 1e TroBOpUTHCS B MOCTAHOBI
[Inenymy BepxoBhnoro Cyny VYkpainu Bix 23 rpyans 2005 p. «[Ipo mpaktuky
3aCTOCYBaHHA CyAaMH YKpaiHH 3aKOHOJIaBCTBA Y CIIpaBax MpoO AEsKl 3JI0YMHU MPOTU
Oe3leKn JOpPOKHBOTO PYyXy Ta eKCIUTyaTalli TpaHCIOPTy, a TakKoX Ipo
aJMIHICTPaTHBHI  TPABOMOPYIICHHS  Ha  TpaHcmopTi». lle  kpumiHanbHe
MPaBOMOPYILIECHHS 1 JAESKi 1HII TPAHCHOPTHI KPUMIHAIbHI IPABOMOPYIIEHHS MalOTh
po3risinatucs Sk HeoOepexHi. Ilpu BupimeHHi nuTaHHa npo (GopmMy BUHHU [0
HACNIJIKIB CIiJ] TOJAaBaTH Te, 3 SIKOK (OPMOI0 BUHU CTAJOCS MOPYIICHHS IMPaBUIL
[Ipy KpUMiHAJIBHO MPOTUIPABHIA CAMOBIEBHEHOCTI BOJIINA Mependayae MOKIUBICTD
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HACTaHHS TSDKKUX HacliJIKiB. BoJbOBUH MOMEHT CTOCOBHO TSDKKMX HACHiJIKIB
MOJIATa€ 'y JIETKOBAKHOMY pO3paxyHKy Ha CBIA JOCBiJ, 3HAHHSA, HAIIAHICTH
TPAHCIIOPTHOTO 3aco0y, MOBEMIHKY 1HINX 0ci0 Tomo. Ha ioro mymKy, 111 00CTaBUHU
30aTHI BIABEpHYTH TsDKKI Hachiaku. [lpore Taki po3paxyHKH BHSBHINCS
JICTKOBKHUMHU 1 TSDKKI HACHIIKKA HacTanu. BuHa 0coOM 10 TSHKKUX HACIIIKIB IIHOTO
37I0YMHY MOXE BUPAKATHUCS 1 y KPUMIHAJIFHO MPOTHUIIPABHINA HeA0aI0CTl, KO 0ocoda
HEe Tepeadayae MOXIMBOCTI HACTaHHA TSKKMX HACHIJKIB, XO04a MOBUHHa Oyna 1
MorJia ix nependauntu. lle Moxe OyTH 3yMOBJICHO CKJIAHICTIO OOCTAaHOBKH, B SIKIA
pyxaeTbcs 0oiloBa UM TpaHCHOPTHA MalIvHA. SIKIO BOAIN MOPYIIMB MpaBuiia 4epes
KpPUMIHAJIBHO MPOTHUIPABHY HEAOAIICTh, TO JO HACHIAKIB MOKE€ OyTH BCTaHOBJICHA
a00 KpuMiHaJbHA MPOTUIIPABHA HeA0adicTh, ab0 Kaszyc, 3a SIKUM KpHUMiHaJbHA
BIJINOBIJIAJIBHICT, HE HacTae. TakuM YUHOM, KpUMIHAJbHE MPaBONOPYIICHHS,
nependayeHuit ct. 415 KK, moxxe Oyt BUMHEHMIA:

1) y pamkax oaniei popMu BUHH — HEOOEPEKHOCTI, KOJM MOPYIIEHHS MTPaBUII
MPUITYCKAETHCS HYepe3 3JOYMHHY HEO0aNICTh 1 CYMPOBOKYETHCS TAaKOK CaMOIO
(GhopMOI0 BUHU BIJIHOCHO HACHIJIKIB;

2) y paMkax ckiaaHoi (OpMH BUHH, KOJIM TCHUXIYHE CTABJIECHHS OCOOH [0
PI3HUX O3HAaK O00’€KTHMBHOI CTOPOHHU € PIZHOPILAHUM. YMHUCHO MOPYLIYIOYHM IpPaBUIIA,
oco0a 3 HEOOEpPEXKHICTI0O CTaBUThCS [0 HACHIAKIB AisSHHS  (KpUMIiHAIBHO
NPOTUIIPABHA CAMOBIEBHEHICTh a00 3704uMHHA Hexdamicth). Lli ocoOmuMBOCTI He
BIIMBAIOTH Ha KBaJli(PiKallito, a BpaXOBYIOThCS MIPHU MPU3HAYCHH] MTOKApaHHS.

Cy0’exTom KPUMIHAIBHOTO MIPaBOTIOPYIIICHHS MOXYTh OyTu
BIMCHKOBOCITYKOOBIIi, SIKI MOPYIIMJIA TpaBujIa BOAIHHS a00 eKcIuTyarailii 00HoBOI,
CHeIiajgbHOI YK TpaHCHOPTHOI MamuHu. [Ipu mpoBeeHH] HaBYAIBLHOTO KEepyBaHHS
TPAHCTIOPTHUM 3aCO00M CYO’€KTOM € HE€ KYypCaHT, AKUH CHIUTh 3a KEpMOM, a
IHCTPYKTOp, SIKUW TPOBOJUTH HABYAHHS 1 BIJMOBIJA€ 3a O€3MeKy pyXy HaBUYaIbHOI
MaliuHu. 3a TOPYIICHHS TPaBWJI EKCIUTyaTallii BIHCHKOBOI TEXHIKHM Cy0 €KTOM €
0oco0M, BIJMOBIJATBHI 32 BUIYCK y PEHC TPAHCHOPTHOTO 3acoly, eKCIulyaTauiio 1
TEXHIYHUI CTaH BIMCHKOBOI TEXHIKH, MEXaHIKW, HAYaJIbHUKU Tapaxky, 3aCTYIHUK
KOMaHJMpa MO TEXHIYHIM YacTHHI, HAYaJIbHUK KOHTPOJIbHO-TEXHIYHOI'O MYHKTY, a
TaKOX caMm BOJIM. [HOAlI cy0’€KTOM IIbOT0 KpPUMIHAJIBHOIO MPABOMOPYIIEHHS MOXE
BUCTYNaTH CTapIIUH MAaIWHHW, SKIIO BiH TMPUIYCTHBCA TOPYIICHHS TIPaBHII
eKcIuTyararii 00il0BOi MallIMHU YU TPAHCHIOPTHOTO 3ac00y, 10 MPHU3BENO 10 THKKUX
HaciakiB. Hampukian, 7OMycTHB 10 BOAIHHS MAIllMHUA BOJMIS B CTaHI CI’SIHIHHS YH
0e3 mpaBa KepyBaHHS TPAHCIIOPTHUM 3acO00M ab0 MOPYIIUB PEXKUM POOOTH BOJIIB
tomo. Ilpore iHOAI crapmMii MamIMHA MOXKE HECTH BIANOBIAANBHICTH HE 3a
TPAaHCIIOPTHE KPUMIHAJIBHE TIPABOMOPYIIEHHS, a 3a 3JI0BKUBAHHS BiHCHKOBOIO
CIIy’k00BOI0 0c00010 Biaior0 abo ciayx6oBuM cranoBuiieM (cT. 423 KK) um 3a
Hej0ane cTaBiaeHHS 10 BichbkoBOi ciyxOu (ct. 425 KK). Ak 3moBkuBaHHS CIijl
PO3IIIHIOBATH il CITy»)KOO0BOi 0COOM, KOTpa HE3aKOHHO BUKOPHUCTOBYE TPAHCIIOPTHI
3aco0u, MPUMYIIYE BOAIS MEPEBUUIUTH MIBUIKICTb PyXy 1 moA. SKiio crapiiumid
MAIIMHA HE BXXMBAE 3aXOJliB 100 MPUNHHEHHS BOAIEM MOPYIICHb MPaBWI, TO BiH
MOX€ HECTH BIMOBIIAJIbHICTh 32 He0ale CTaBJICHHS JI0 BIMCHKOBOI CITyk0u (CT. 425
KK).
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Ilpoonemu keanighikauii KpuMinanibHUX NPABONOPYUWIEHb NPOMU NOPAOKY
HeceHHA 001106020 YepeysanHHAa ma IHWUX cneyianbHux cayxco (Cmamms 421.
Topywenua cmamymuux npagui 6HympiuiHboi c1yxicou)

CycminbHa  HEOE3MEeYHICTh  I[bOTO0  KPUMIHAJIBHOTO  MPABOMOPYIICHHS
BUPAXa€ThCS y TOMY, IIO BHYTPIIIHS chyk0a 1000BOTO Hapsdy, sika MOBHHHA
3a0e3revyBaTi BUKOHAHHS MPaBWJI BHYTPIIIHBOTO PO3MOPSAKY, 30epexeHHs 30poi,
OoemnpumaciB Ta IHIIONO MalHa TOIIO, Yepe3 3J0YMHHO-HEeADOane CTaBJICHHS 0
BUKOHAHHS CBOiX OOOB’SI3KIB MOKE MPHU3BECTH 0 J€30praHizaiii BHYTPIIIHHOTO
NOPSIIKY A0 BTpaTH MaiiHa, TEXHIKH, 030pO€HHS, CTBOPIOE YMOBHU J/Jii BUMHEHHS
THIIUX 3JIOYMHIB Ta MPABOMOPYIIEHb.

OG’eKTOM KpHUMIHAJILHOTO MPABOMOPYIICHHS € CYCHiJIbHI BIIHOCHHH, SKi
3a0€31euyI0Th BCTAHOBJICHUHN MOPSAI0K HECEHHS BHYTPIIIHBOI CIYXOH (KpIM BapTH,
BaXTH Ta 0OHOBOTO YepTryBaHH).

Baytpimnas cioyx6a — 11e cucTeMa 3axoiB, 10 BXKHUBAIOTHCS IS OpraHizaii
MOBCSIKICHHOTO JKUATTS 1 JISUJIBHOCTI BIMCHKOBOI YAaCTHHM, MIiAPO3AUIB Ta
BIMCHKOBOCITY>KOOBIIIB 1 3/IICHIOIOTHCS 3 METOIO MIATPUMAHHA Y BINCHKOBIN YaCTHHI
NOPSJIKY Ta BIMCHKOBOI JMCLMIUIIHYA, HAJIEKHOTO MOPAIbHO-TICUXOJOTIYHOTO CTaHy,
0 3a0e3MevyloTh MOCTiifHY OOMOBY TOTOBHICTh Ta SKICHE HaBUYaHHS OCOOOBOTO
CKJIaly, 30epeKeHHs 3J0pOB’s BiHCHKOBOCIYOOBIIIB, OpPraHi30BaHE BUKOHAHHS
1HIIINX 3aBIaHb.

BayTpimHs ciyx06a opraHizoBye€TbCsl BIANOBIAHO 0 cTaTyTy BHYTpimHbOi
ciyx6u 30poitHux Cun Ykpainu, Kopabenbaoro cratyry BMC VYkpainu, a Takox
3aTBEepKeHUX MiHICTpoM 00OpoHM VYKpaiHM MOCIOHMKIB 1 IIOJIOKEHb, IO
pErIaMEeHTYIOTh 000B’SI3KM CITY’KOOBHX 0C10, HE TepeadadeHi MuMu cratyTaMu. Jis
MIATPUMaHHS BHYTPIIIHBOTO TOPSAKY, OXOPOHHM OCOOOBOTO CKIamay, O30pO€HHS,
OoenmpunaciB, 00HOBOI Ta 1HIIOI TEXHIKH, MPUMIIIEHb 1 MaifHa BIMCHKOBOI YaCTUHU
(miapo3ainy), KOHTPOJIIO 3a CTAaHOM CHpaB y MiApO3iidax 1 CBOEYACHOTO BIKUTTS
3aXO/IB IIOJI0 3aro0IraHHs MPaBOMOPYLIEHHSM, a TAaKOX JJIsl BUKOHAHHS 1HIIMX
000B’SI3KIB BHYTPIIIHBOI CIIY>kOU MpHU3HavyaeThest 1000BUM Hapan (ct. 267 Cratyry
BHYTPIIIHBOI cy>k0u 30poitHux Cun Ykpainn).

O06’exTHBHA CTOPOHA IIHOTO KPUMIHAJIBFHOTO MPABOMOPYIIICHHS BUPAKAETHCS B!
a) mistHHI (A1sX 4K 0e3M1sUIbHOCT1); 0) HACTaHHI TSYKKHUX HACTIAKIB; B) MPUYUHHOMY
3B’SI3Ky MDK JISHHSAM 1 Hacmijakamu. JlissHHS B 1bOMY KPUMIHAJIbHOMY
MPaBOMOPYIICHHI BUPAXKAETHCS B TMOPYIICHHI CTaTyTHUX NPaBWJI BHYTPIIIHBOI
ciyx6u. [{e Moxxe OyTH 3aNHIICHHS MICIISI HECEHHS CITY»OH, JOMYIIIEHHS! CTOPOHHIX
oci0 B Ka3zapMy, B MapK, /i€ 3HAXOAUTHhCS BIMNCHKOBA TEXHIKA, 030po€HHS, ab0 B
CEKpETHY YaCTHUHY, JaBaHHS JI03BOJTy HA BUHECEHHsI 30poi Ta 6oenpumacis 3 MicIis ix
30epiranHs abo BUi3y BilICBKOBOI TEXHIKH.

Jlucno3uiiis po3riisiAyBaHol CTaTTi € OJIaHKETHOIO, TOMY B KOKHOMY BHIAJIKY
MPUTATHEHHS 10 KPUMIHAIBHOT BIAIOBIIAIBHOCTI HEOOXITHO BCTAHOBIIIOBATH, SK1
ctarTi, nyHKkTH CTaTyTy BHYTpIIHBOI ciayk0u (KopabenbHOro craTyty Ta 1HIIMX
HOPMATUBHUX aKTIB) OYyJO MOPYLIEHO 1 Yy YOMY 1€ BHpaxanocd. 3 ypaxyBaHHSIM
0COOJIMBOCTEH CITy»KOM B KOHKPETHUX BIMCHKOBUX YaCTHHAX Ta HAa KOPaOJsX AIIOTh
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THCTPYKIIi1, BUJAIOTbCS HAKa3H, Kl PErJIaMEHTYIOTh MOPSIOK HECEHHsI BHYTPIIIHbOT
CITYKOHU.

Jlpyroio 03HaKkow 00’€KTUBHOI CTOPOHHU € TSKKI HacHiAKH. Jlo HUX HaleXaTh:
MOIIKOKEHHsI a00 BTpara 30poi, OOempuIiaciB iHIIOTO BiIMCHKOBOTO MaifHa; YrOH
BINCHKOBUX  MalIMH 3  TepuTopli  BIWCHKOBOI  YacTHUHH,  OTPYEHHs
BIICHKOBOCITYKOO0BIIIB a00 MOIHMpeHHs 1H(EKIIIHNX 3aXBOPIOBaHb TOLIO. TpPEThOIO
O3HAKOI0 00’€KTHUBHOI CTOPOHU € MPUYMHHUN 3B’SI30K MK MOPYIICHHSIM CTaTyTHHX
TIPaBUI HECEHHS BHYTPITHEO! CITY’KOH i TSHKKMMH HacIigkaMmu. MueTbcs mumre 1mpo
TaKl HaCJIAKH, 3alI00ITaHHs SKUM BXOJHUJIO 0 000B’A3KIB JJaHOI OCOOH.

Cy0’ekTMBHA  CTOpOHAa  KPUMIHAIBHOTO PaBOMOPYIIEHHS MOXKe
XapaKTepU3yBaTUCs K YMHUCHOIO, TaK 1 HeoOepexkHOIo (Gopmoro BuHU. [lopyiieHHs
paBui MOKe OyTH BUMHEHO 3 MPSIMUM YMUCIJIOM 1 4epe3 3J04YMHHY HenoanicTs. [Ipu
OpsIMOMY  yYMHUCHI oco0a yCBLAOMIIOBaja, WLI0 MOpPYIIye MpaBuja HECEHHs
BHYTPIIIHBOI CIIY>kKOU, YCBIIOMJIIOBAJIa CYCHIJIbHY HEOE3MEUYHICTh 1 MPOTUIIPABHICTh
BUMHEHOTO MisHHA 1 0axaina Woro BUYMHUTHU. Ilpu 3mounHHINA HendanocTi ocoba HE
yCcBiIOMIIIOBana (hakTy TOpPYLIEHHS TpaBWi BHYTPINIHBOI CHY»KOu, aie 3a
oOCTaBMHAMM CIIpaBU NOBUHHA OyJia 1 MorJia yCBIJOMIIIOBATH, SIKI IpaBWja BOHA
nopyurye. Lle Moxxe MaTu Miclie 4epe3 COH IiJl Yac YEepryBaHHs, HEYBaXHICTh MpU
BUKOHAHHI 00OB’s13KiB, 3a0yBaHHs ToIIO. 110 CTOCY€EThCS TSKKUX HACHIAKIB LIBOTO
3JIOYMHY, TO BHHA MOX€ OYTH yMHCHOIO (NMpAMHA YW HENmpsIMUK ymmuces) ado
HEOOEPEe)KHOIO (3JI0OYMHHA CaMOBIIEBHEHICTh YW 3JI0OYMHHA Hem0ammicTh). Ko
npaBuia MOPYUIEH] 13 3I0YMHHOI0 HE0ANICTIO, TO 100 HACTIAKIB MOMJIMBA TAKOX
3JI0YMHHA HeAOAICTh. SIKIO X MpaBWiia MOPYUIEHO 3 MPSIMUM YMHCIIOM, TO LIOJ0
HACJIIKIB MOJIUBA Oy/b-sika ¢opMa BUHH. OTKe, KpUMiHAJIbHE MPABOMOPYIIICHHS,
nependauene cT. 412 KK, moxe Oytu BumHeHO B: 1) pamkax ymMucHOi ¢GopMH BHHH,
KOJIM YMHUCHE MOPYILIEHHSI MPAaBWJI CYNPOBOKYETHCS TaKOK CaMOI0 (pOPMOIO BHHHU
BIJIHOCHO HACTIJKIB; 2) paMKaxX CKJIagHO1 ()OpMU BHUHHU, KOJM TICUXIYHE CTaBJICHHS
0CO0M 10 PI13HUX O3HAK 00 €KTHBHOI CTOPOHU € PI3HOPITHUM. YMHUCHO MOPYLIYIOUU
nmpaBuiia, o0cob0a 3 HEOOEPEKHICTIO CTaBUThCS JI0 HACHIJKIB  (3JI0OYMHHA
CaMOBIICBHEHICTh UM 3JI0YMHHA HendaiicTh). [le Ha kBamidikailito He BIUIMBAE, aje
BPaxOBY€ETHCS CyJIOM NP NPU3HAYEHH] TOKapaHHSI.

Cy0’€KTOM KpUMIHAJILHOTO MPABOMOPYIIEHHS € 0c00a, sSIka BXOJIUTH A0 CKIaay
1000BOrO Hapsay (3a BUHATKOM BapTH, BaXTH Ta marpyis). BianmosimHo 1o cT. 268
Craryty BHYTpilHBOI ciayx0u 30poirnux Cun Ykpaiau Bim 24 6epesns 1999 p.
N00OBUI Hapsia BiIMCHKOBOI YaCTUHU NPU3HAYAETHCS Y TAKOMY CKJIAJl: YEproBHUM
YaCTUHU; TOMIYHHUK YEpProBOr0 YAaCTHUHHW; 4YEPTrOBUU MIAPO3MIT; HYEProBUH 1
JTHIOBAJIbHI TIApKy, @ TaKOXX MEXaHIKH-BOJIi (BOJIi) YEproBUX TsTayiB, YEePrOBHIA
denpamep ado caHiTapHUIN IHCTPYKTOP 1 JHIOBAIbHI MEIUYHOTO MYHKTY; YEPTOBUH 1
NOMIYHUKHM YEProBOr0 KOHTPOJBHO-NPOMYCKHOIO IYHKTY; YEpProBUM iganbHI Ta
pOOITHUKM imanbHI; YEepProBUi MmTa0y YaCTUHU Ta TOCWJIbHI, YEPTOBHM CUTHAIICT;
MOXKEeKHUM Haps; BOAIl YEproBUX aBTOMOOLIIB, YEProBUM POTH (TYPTOKHUTKY);
THIOBIBHUM poTH (TYpTOXHUTKY). KpiM TOro, 3aMmictb 4eproBux poT y JEIKUX
OaranpiioHaX 3aJ€XHO BIJl iX YHMCEIBbHOCTI Ta YMOB PO3MILIEHHS 3a pIIIEHHSAM
KOMaHJAupa BIACHKOBOT YaCTMHU MOKE MPU3HAYATHCS 4YEpProBUM OaTaibioHY, a y



223

MiIpo3/aiaax 3a0e3leueHHs] y pasl iX CYMICHOTO PO3MIIIEHHS — 4YeproBi IHX
H1APO3ITIB.

Cxmam 1000BOTO Hapsily OTOJIOIIYETHCS HAKa3o0M IO BIMCHKOBIM YacTHHI.
[[logeHHO HaKa30M IO YAaCTHHI MPU3HAYAIOTHCS UYEPrOBHA YACTHHH, IMOMIYHUK
YeproBOT0 YacTHHH, HAYaJbHUK BapTH, YEPrOBUU MApKy, YCPrOBHM MiAPO3MIii, a
TaKOXX MIIPO3AUTH, BiA SIKUX BHUAUISIOTECA JOOOBUI Haps] YacTUHU 1 0COOOBUM
CKJIaJ] TSI BUKOHAHHS HapsAiB Ha poO0TH. BilicbKOBOCTYKOO0BITI->KIHKH, K MPABUJIO,
0 CKJIamy A000BOTO HapsIy HE NPHU3HAYAIOTHCA. BilCHKOBOCITYKOOBIIIB-KIHOK
3aJIe’KHO B1J] BINCHKOBOTO 3BaHHS Ta MOCAIW MOXKYTh y pa3l MOTpeOu MpU3HAYaTH 3
JOCP>)KaHHAM 3aKOHOJABCTBA YEPTOBUM (eabIaIIepoM (CaHITAPHUM 1HCTPYKTOPOM)
9y yepropuM 1mtady. BilicbKOBOCTY)KOOBII-)KIHKM TPU3HAYAIOTHCS TaKOX Ha
yepryBaHHs 3a crHemiaibHicTIO. [loYyaTKOBMM MOMEHTOM BHKOHAHHS —CIIy:KOU
1000BUM HapsIJIOM € MOJaBaHHsA Mij Yac po3Boay KoMaHau «CTpyHKoO!» JIs 3ycTpidi
yeproBoro mo dyacTuHi. KiHIIEBUM MOMEHTOM HECEHHSI CIIYXOHW CIiJi BBa)KaTu
JIOTIOB1/Ib BIANOBIIHOMY HAYaJbHUKY MPO 3/1aBaHHA yepryBaHHs. Y 4. 2 cT. 421 KK
BCTAHOBJICHO BIJNOBIAAIBHICTh 3@ JiSIHHA, NepefdadyeHe y 4. 1 crarTi, BUMHEHE B
yMOBaX BOEHHOT'O cTaHy a00 B 001oBiii o0cTanoBi (1uB. cT. 401 KK).

Ilpobaemu keanighikauii iticbKo8UX KPUMIHAIbHUX NPABONOPYUIEHD RPOMU
NOPAOKY HeCeHHA GIICbKOBOT C1yHcOu Ha nouai 00w, 6 pailoni Holloeux Oiii ma 6
[HUWUX HAO36UYATIHUX CUMYAUIAX

Cmamms 429. Camoginbre 3anuuenus noas 60t abo 8iomosa oismu 30poe€ro)

BiiickkoBi ~ cTraTyrh  Ta  BiiiCbKOBa  TIpHCiIra  MOKIAAalOTh  Ha
BIMCHKOBOCITYKOOBIISI 000B’S30K 3axHINAaTH YKpaiHy, HOTPUMYBATHCS ITHUCHUILIIHU
MiJ] 4YaC HECEeHHS CIyxO0u, a y pa3l OUTBH 13 CYNPOTUBHUKOM — BHUKOHYBATH
nocTaBjieHe 00HOBE 3aB/IaHHS.

CycrmiiibHa HeOE3MeYHICTh CaMOBUIBHOTO 3aJIMIICHHS MOJi OO0 Ta BIIMOBH
TATA 30po€r0 TiJ 4Yac 30pOHHOTO KOH(IIKTY € OYEBHIHOI0 — IMOCIA0II0EThCS
0oe3naTtHicTh 30poitHux Cui, MOPYLIYEThCS OpraHizaiis O0OMOBUX MAid, BHOCUThLCS
NaHlKa y BIMCbKOBI JaBH.

O0’eKTUBHA CTOPOHA IBOTO KPUMIHAIBHOTO TIPABOMIOPYIIECHHS MOJIATAE Y TBOX
3aKOHOJJaBYO BU3HAYEHUX (popMax:

1) caMOBUTbHOMY 3aJIMILIEHHI MO 0010;

2) BIIMOBI M1 yac 0010 JIiSITH 30POEro.

CamoBIIbHE 3aUIICHHS MOJA 0010 — I 3aIMIICHHS BIHCHKOBOCITY)KOOBIIEM
0e3 103B0JIy KOMaHIupa MPOCTOPY, B MEXKAaX SKOTO BiH TOBUHEH BECTH OOMOBI Jii IMiJT
yac 0e3mocepeHhOro 30pPOMHOTO 3ITKHEHHS 13 CYNPOTMBHHKOM a00 TOJI, KOJU €
Oe3rmocepeiHs 3arpo3a Harajay CyNMpOTHBHUKA, a00 Tepea MOYaTKOM aTakKh CBOTO
nigpo3auty. TpuBamicTe 3anuiieHHs moysi 000 Ha KBamidikalliio 3JI0YMHY HE
BITMBaE. BimMoBa mig yac 0010 MisITH 30pOE€I0 BUSBIAETHCS y BIAKPHUTIN 3asBi
BIMCHKOBOCITYKOOBIISI TIpO HeOaxaHHS JisAiTH 30po€r0 B 000 abo y (akTuyHOMY
HE3aCTOCYBaHHI30poi B 000 (Hampukiaja, MPUIIMHEHHS BOTHIOMOHENPHUSTEN0) 3a
HasBHOI MOMJIMBOCTI Ta HEOOXIOHOCTI 1ii 3acToCcyBaTH, Xouya BIJKPHUTO
BICHKOBOCIIY’)KOOBEIlb MOXE€ W HE 3asiBUTH MpPO TaKe CBOE HeEOAKaHHS.
OO0O0B’SI3KOBOI0 03HAKOIO CKJIATy JAHOTO KPUMIHAJIBHOTO MPABOMOPYIICHHS € MICLe
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Horo BumHEHHsI — mosie 6oro. [lig mosiem G010 po3yMieThesl Oyab-sSKUH MPOCTIP —
HA3eMHUH, MOBITPSIHUM a00 BOIHUM, 7€ BiI0YBA€THCS 3ITKHEHHS 13 CYNIPOTUBHUKOM.
3anumieHHs Micus CIy»KOM 1Mo3a MeXKaMu OOCTaBMH BeACHHsS 00I0 3 HEMpHsITeNeM
BUKJIIOYAE BIAMOBIIANBHICT 3a IIEI0 CTATTEI0 Ta MOXKE 32 HAsBHOCTI HEOOX1THHX
O3HaK YTBOPIOBATHU CKJIAJl IHIIOTO BIHCHKOBOTO 31mounny (ctarti 407, 408 KK Ta 11.).
Kpuminanbue mpaBomnopyuienss, nepeaoadene cr. 429 KK, BBaxaeTbes 3aKiHUCHUM
3 MOMEHTY 3aJIMIICHHs MOJs 0010 mij yac 6010 abo 3 MOMEHTY 3asBH MPO BIIMOBY
JisTH 30po€ro ((haKTUYHOTO MPUITMHEHHS ii 3aCTOCYBaHHS). YMHCHE TOIIKOIKEHHS
30poi uM 1HIMX 3aco0IB BEICHHS 000 3 METOK YHUKHYTH yd4acTi B 000 CIij
KBaJTi(DiKyBaTH 3a CYKYITHICTIO KpUMIHAJIBLHUX MPaBOINOPYIIEHb (3a cTaTTsamu 411 Ta
429 KK). I3 cy0’ekTUBHOI CTOPOHH II¢ KpUMIHAJIbHE IIPABOIOPYIICHHS
XapaKTEPU3y€eThCS TUTBKU MPSAMUM yMUCIOM. MOTUBU HOro BUMHEHHS (0O0STY3TBO,
MaJIOIyIIHICTh, MAHIKEPCTBO TOIO) 3HAYEHHS Ul KBamidikaiii He MaoTh. Pazom 3
TUM BUMHEHHS Iepen0aueHuX JaHOK CTAaTTel0 Al 3 METOK CHpUSHHS BOpPOTY,
nociabnenHss 30poitHux Cun Ykpainu ytBoproe nepxkaBHy 3paay (ct. 111 KK).
Cy0’€KTOM KpHMIHAJIBHOTO MPABOMOPYIIEHHS € Oyb-sIKUI BIICbKOBOCITYKOOBEIIb.

Cmamms 432. Mapooepcmaso

CycninpHa HEOE3MEeUHICTh JaHOTO KPUMIHAIBHOTO MPABOMOPYIIEHHS MOJSArae
y TOMY, 1110 BIH O€3MOCEepPEIHbO MOCITa€e Ha BIMCHKOBY AUCIUILIIHY 1 00€3aTHICTD
apmii. BiiicbkkOoBOCITyK0OBEIb, SKUWA BUWHSIE MapOJEPCTBO, IMEPETBOPIOETHCS HAa
BUKpajayda 4yXoro MaiiHa. MapoaepcTBO NMPU3BOAMTH 0 3HMXKEHHS 0O€3/1aTHOCTI
BIMICHKOBOT YaCTWHU, MIJIPUBY aBTOPUTETY apMii, BTpaTH TiTHOCTI ii OliIIB B o4ax
HACEJICHHS.

OO0O0B’SI3KOBOI0 03HAKOIO I[HOTO KPUMIHAIBHOTO MPABOMOPYIICHHS € MPEAMET
KPUMIHAJIBHOTO TPAaBONOPYLIEHHS, SIKAM BHUCTYNAKOTh peul, [0 HaJeXaTb
nopaHeHoMy a0 3HaxoIAThbCs Mpu BOuUTOMY. [lif peyamu po3yMIIOTHCS TIPEIMETH
OOMYHIMpPYBaHHS Ta OCOOMCTI pedi, 10 HaJeKalu BOMTOMY a0 3HAXOIATHCS Y
BJIACHOCT1 MOPAHEHOro 4u nepeOyBaloTh y HHOTO B KOopucTyBaHHI. Jlo mpenmera
JTAHOTO 3JI0YMHY HE HaJekaTh 30posi Ta OoenpunacH, BiiCbKOBI Ta 1HILI JOKYMEHTH.
[IpotunpaHi [ii, TOB’si3aHI 3 BWJIYYEHHSM TaKHX HPEIMETIB, YTBOPIOIOTH CKJajl
1HIIOT0 KpUMiHANBHOTO npaBonopyueHHs (ct. 410 ado ct. 262 KK).

OOG’exTUBHA CTOpPOHAa MapoAEPCTBA MOJISITA€ Y BUMHEHHI [i, MOB’A3aHUX 3
BUKPAJCHHIM pedeil y BOUTHX 4 MOpaHeHuX. BukpaaeHns Moxe OyTu TaeMHUM ab0
BIJIKDUTUM, 13 3aCTOCYBAHHSIM HacWUJILCTBA uu 0e3 Takoro. OOOB’SI3KOBOIO O3HAKOIO
00’€KTUBHOI CTOPOHU JAHOTO 3JI0YMHY € MICIIe WOTO BUMHEHHS. Y MUCIIO3HINI CT.
432 KK mpsimo BKa3yeTbcs Ha BYUMHEHHSI BIAMOBIAHUX Aiil Ha moi 60t0. lo moist 6010
MPUPIBHIOETHCS TAKOXK MIJITHKA THITY, SIKa MiAaanacs o0CTpuTy CyIPOTUBHUKOM Ta Ha
K1 3HAXONUTHCS TMOpaHeHW abo BOWTHI. BukpaneHHs pedeit He Ha moJi OO0
(Hampukiam, y  caHITapHOMY  TOTs31 ab0o0  IMIMUTal)  yTBOPIOE  CKIIAJ
3arajJbHOKPUMIHAIBLHOTO 3JI0YMHY — I1e Moxe Oytu kpaaikka (cT. 185 KK), rpabixk
(cr. 186 KK) Ttomo. Tak camo He KBami(iKyBaTUMETbCS SIK MapoAepCTBO
3aBOJIOJIIHHS BIJMOBIIHUMHU TIpeAMETaMH 3 YK€ MOXOBAHUX BIHCHKOBOCITY>KOOBIIIB.
Taki a1i ciif po3risiAaTi g3 3JI0YMH MPOTU FPOMAJICHKOTO MOPSAKY Ta MOPAIbHOCTI
(ct. 297 KK). Jlna mapojiepcTBa HE Ma€e 3HAUYCHHS, JI0 SIKO1 apMii HaJleKaTh MOpaHeH1
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abo0 BOWTI, pedl SKUX BWIYYalOTbCS BHUHHUMH, Ta KOJU CcaMe BIJOyBa€TbCs
IPOTUIPAaBHE BUIYYEHHS peyeil — A0 O0ro, miJg yac HHOro abo BxkKe Mmicis IHoro
3akiH4ueHHsA. He Moxke po3rimsgaTucs sSK MapoAEepCTBO IMPOTUIIPABHE 3aBOJIOMIHHS
pedaMu 370pOBUX BIHCHKOBOCITY>KOOBIIIB, OCKUTBKK B camiil pucmoswmii cT. 432 KK
IpsIMO TOBOPHUTHCS MPO BHUKPAIEHHS peueH, 110 3HAXOISATHCS MpPU MOpPaHEHUX abo
BOMTHX. 32 HAIBHOCTI 1HIIMX O3HAK BUMHEHE CJIIJl PO3TJISAATH JIUILE K KPUMIHAIBHE
IPaBOMOPYIICHHS TMPOTH BIACHOCTI. MaponepcTBO BBaXA€ThCS 3aKIHYCHUM
KPUMIHAJIbHUM  TIPABOTIOPYIICHHSM 3 MOMEHTY MPOTHUIPABHOTO BUIYUYEHHS
BIJIMOBIHOTO TIPEAMETA.

[3 Ccy0’eKTHBHOI CTOpPOHU MapOAEPCTBY NpUTaAMaHHI MNPSIMHUI yMuUCET Ha
3aBOJIO/IIHHS peyaMy BOUTHUX 1 MOpaHEHUX Ta KOPUCIHBI MOTHBH.

Cy0’eKTOM JaHOTO KPUMIHAJIBHOTO MPABOMOPYUIEHHS MOXE€ OyTH JIUIIe
BIMCBKOBOCITYKOOBEIIb.

Ilpobaemu keanighikayii KpuMiHaILHUX NPABONOPYULEHD, BIONOGIOAILHICHb
3a AKi nepedbauena mixchapoonumu koueenyiamu (Cmammsa 433. Hacunbcmeo
HAO HACENeHHAM Y PAUlOHT 60CHHUX Oill)

Kenercbkoi koHBeHIlI No 4 «IIpo 3aXMCT IUMBUILHOTO HACENEHHs Mij 4ac
BiifHU» Ta cTaTTi 2, 3 Ta 7 « OCHOBHUX MPUHILMIIIB 3aXUCTY I[UBUILHOTO HACEJIICHHS B
nepion 30poiiHux KoHMIIKTIB» ['enepanbHoi Acambiei OOH Big 9 rpyans 1970 p.
3a00pOHSIOTh OyJb-Ke 3aliIKyBaHHs, Tepop, MOrpaOyBaHHS 1 penpecii 00
IUMBUIBHUX OCI0 Ha OKymoBaHiii abo 3axoruieHiit Tepurtopii. Ili MixHapomHi
HOPMATHUBHO-TIPABOBI aKTH 3a00pOHAIOTh 3HUIIEHHS MaiiHa, SKIOIO0 1€ He
BUKJIMKAJIOCS BIHCHKOBOIO HEOOXIAHICTIO, MNPUMYCOBE TMEpPEMIIIEHHS Ta 1HIII
MOCSTaHHS Ha HEIOTOPKAHHICTh rpomaasH. Came Ha BUKOHAHHS 3a3HAYCHUX
MOJIOKEHb BCTAHOBJICHO KPUMIHAJIbHY BIAMOBIIANBHICTE Yy CT. 433 KK.

JonatkoBUM 6e3rmocepeHIM 00’€eKTOM bOTO KPUMIHAJIBHOTO
MPaBOMOPYIICHHS] BUCTYIAIOTh 3J0POB’S JMOAUHU Ta (a00) BIAHOCHHU BIACHOCTI.
[llxoga nmomaTkoBOoMYy O0’€KTy TMPU  BUYMHEHHI  JTAHOTO  KPUMIHAJIBHOTO
IIPaBOMNOPYILIECHHS 3aMOII0EThCS y Oyib-sIKOMY pa3l. SIkuil came 10JaTKOBHA 00’ €KT
CTPaXXJA€ BiJ BYMHEHHS LBOIO0 KPUMIHAIBHOTO MPaBOMOPYIICHHS, 3aJ€XUTh BiJl
crnoco0y #oro BYMHEHHS Ta BUAOBOI /ii, IO YTBOPIOE OO’ €KTUBHY CTOPOHY
KPUMIHAJIBHOTO TTPaBOTIOPYIIICHHS.

OO0’€KTHUBHY CTOPOHY KPUMIHAJIBLHOTO MPABOIMOPYIIEHHS, epeadadyeHoro 4. 1
ct. 433 KK, cranoBuTh 0ofHa 3 Takux (opM HOro BUMHEHHS, SKI B allbTepHATHBI
3a3HA4YeHI B JIMCIIO3MINI CTATTI, a caMme: 1) HAaCWIbCTBO IIOJ0 HACEJEHHS B pailoHI
BOEHHUX [Iiif; 2) MPOTH3aKOHHE 3HUIICHHS MaiHa, 0 HAJICKUTh HACEJEHHIO, ]l
MPUBOJIOM BOEHHOI HEOOXIAHOCTI; 3) MPOTHU3aKOHHE BIMIOpaHHS MaifHa, SKe
HAJICKUTh HACEJICHHIO, MiJ[ MPUBOJAOM BOEHHOI HeoOXimHocTi. ¥ 4. 2 cT. 433 KK
BCTaHOBJIEHO KBaTi(hiKOBAHHIA CKJIa]] PO3IJISIAYBAaHOTO KPUMIHAIILHOTO
MIPaBOTIOPYIIICHHS, a caMe Po30iii 010 HACEJICHHS B PailOHI BOEHHUX JTii.

OO0O0B’SI3KOBOI0 03HAKOIO CKJIaAy JTaHOTO KPUMIHAJIBHOIO MPAaBOMOPYIIECHHS €
Miclle WOro BYMHEHHS. PaliloHOM BOEHHHMX AiM BBa)Ka€TbCsl YaCTHHA TEPUTOPIi, HA
AKIA TIeBHI BIACHKOBI (hOpMyBaHHSI BEIyThb BOEHHI Ali, y 3B’S3KYy 3 UMM Ha LiH
TEpUTOpli HE JIIOTh LMBUIbHI OpPraHd JAEep>KaBHOI BIaJW, a BCS MOBHOTA BJIAJH
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HaJIeXUTh BINCHKOBOMY KOMaHAyBaHHIO. [l HaceiaeHHSM pO3yMilOTh LMBIIBHUX
0ci0, SKi MEIIKaTh a00 NepedyBaloTh Y pailoHI BOEHHUX [1i, HE BXOISATH 0 CKIaay
30poHHUX CUJI Ta HE OepyTh y4acTi y MAacOBUX CTUXIMHHMX 30pOMHUX BUCTYMAaX, Y
TOMY 4MCTi ODKEHIl, eBaKyiOBaHl, MPUMYCOBO MepeceseHl CYMPOTUBHIUKOM Ta 1HIII
ocoOM, SKi 3 TUX UM IHIIMX MPUYHH ONMUHWIKCA B pPailOHI BOEHHUX Aiil. SIKIIo
TaKi3JIOYMHHI [1i BUNHSIOTHCS CTOCOBHO OCI0, SIKI MEIIKAIOTh 1032 MEKaMH PanoHy
BOEHHMX [ili, TO BOHM YTBOPIOIOTH BIANOBIAHI CKJIAaJud  KpPUMIHAJIBHHUX
IIPaBOIOPYIIEHb MPOTH 0COOM UM MPOTH BiIacHOCTI. [locAraHHs Ha HaceIeHHS MOXeE
OyTu cropsMOBaHe fK MPOTH I'POMAJSH BIIACHOI JEp’KaBU, TaK 1 MPOTH TPOMAISH
COIO3HOI JIep»KaBU 4M JIep>KaBH, MPOTH AKOi BeIyThCs BOeHHI ii. HacuiabcTBO Han
HACEJICHHSIM MOKe OYTH SIK (DI3UUYHHMM, TaK 1 ICUXIYHUM, TOJIATaTH y pi3HUX (PopMax
MoCsATaHb Ha JKUTTSA 1 370pOB’s, YEeCTh 1 TIJHICTh LMBIILHUX OCi0: BOMBCTBA,
3aMoJIisSIHHS TIJIECHUX YIIKOJKEHb, 3TBAITYBAHHS, HE3aKOHHE IM030aBJICHHS BOJI Ta
1H. SIKI110 HACUJIBCTBO 1100 HACEJICHHs B pailoHI BOEHHUX [ MOJSATa€E B YMHUCHOMY
n030aBJIEHHI OCOOM JKHUTTS, TO BYMHEHE YTBOPIOE 1J€AIbHY CYKYIHICTh 3
BIIMOBIHUM 3JI04MHOM TIpoTH KUTTA ocobu (ct. 115 KK). Tak camo yTBOproe
CYKYNHICTh 3 KpHMIHAJIBHUM NIPABONOPYIIEHHAM, mnependoadenum cr. 433 KK,
BUMHEHHS y NPOLIECI HACWIBbCTBA HAJl HACEJEHHSM y pailOHI BOEHHUX 1M 1HIIOrO
OUIBII TSKKOrO 3704MHY (Hampukiazg, Ooanautusmy (ct. 257 KK), 3rBantyBaHHs
(uactunu 3 ta 4 ct. 152 KK) Tomo). [IpoTtuzakonue BigiOpaHHs MaifHa i IPUBOIOM
BOEHHOI HEOOXITHOCTI — II€ TaKe IMOCSATaHHS Ha MailHOBI IpaBa HACEJICHHS, KOJIU
MalHO BIIKPUTO BHJIYYAETHCS 3 BOJOAIHHS MOTEPIUIOrO BCynepey Moro Boi HIOUTO
HA 3aKOHHMX IiJICTaBaX IiJl MPUBOJOM BUKOPHUCTaHHS HOTO Yy 3B’S3KYy 3 BOEHHOIO
HeoOXimHicTI0. [IpoTe 3aBigomMO JJis BHHHOIO 3a3HadyeHl [ii peaJlbHO HE
BUKJIMKAIOThCSI BOEHHOIO HEOOXIJHICTIO Ta Cynepedyarb HaBEJICHUM HOpMaM
MDKHApOJHOTO TipaBa. [Ipu mpoMy He Mae 3HaY€HHS, HAa YUIO KOPUCTh BUITYUYAETHCSA
Take MaiHO: Ha KOPUCTh BHHHOTO YM IHIIUX OCI0 — HadalbHUKA, HAa TOTPEOH
BIMCHKOBOTO MIAPO3LIY TOIIO. [[pOTH3aKOHHUM BBa)Ka€ThCS TaKe 3HMILEHHS MaiiHa
a00 3aBOJIOJIHHS HHMM, SKE€ HE BHKJIMKAJOCS OOCTAaHOBKOIO BIMCHKOBHMX 1N 4YH
BOEHHOIO HEOOXIHICTIO. SIKIIO X 3aBOJIOJIIHHS MalHOM abo0 HWOro 3HUINEHHS OYJIO0
BUKJIIMKAHO BOEHHOIO HECOOXITHICTIO, TO IIsI 0OCTaBMHA BUKJIIOYAE BIAIIOBIIABHICTD
3a c1. 433 KK. HasiBHiCTb BOEHHOi HEOOXITHOCTI ISl 3HMIICHHS YU BiJIOpaHHS
MalilHa BH3HAYA€ThCS Y KOXKHIA KOHKPETHIA CHUTyallii 3 ypaxyBaHHSM II1JICTaB
BUHUKHEHHS TaKOi HEOOX1THOCTI.

Ckman KpUMIHAJIBHOTO TPABOMOPYIICHHS € (GOopMallbHUM. BUKOHaHHS
3a3HAYCHUX Y AUCTIO3MIIIT CTATT1 Mii HE3aJIC)KHO BiJ] HACIIIKIB, SIKI HACTAJIN, YTBOPIOE
3aKIHYEHUH CKJIaJ KPUMIHAIBHOTO MPABOIMOPYIIICHHS.

Cy0’ekTHBHA CTOPOHA KPHUMIHAJILHOTO TPABOIOPYIIEHHS Mepeadayac BUHY y
dbopmi MPSAMOTO YMUCITY.

Cy0’eKTOM KPUMIHAJIBHOTO TPABOMOPYIICHHS MOXe OyTH OyIab-saKuit
BilicbKOBOCITYk00Belb 30poiiHux Cuil YKpaiHu Ta IHIIUMX BIMCHKOBUX (POpPMYBaHb,
110 nepeOyBae B pailoH1 BOEHHUX iil.

BUCHOBKMU 3 TEMMU:
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TakuM 4YWHOM, PO3MJISHYTI B JIEKIIl KpUMIHAJIbHI MPABOMOPYIICHHS MNPOTU
BCTAHOBJICHOTO TIOPSJIKY HECEHHsS BIMNCHKOBOI CIIyX)OW (BiCHKOBI KpHUMiHAJbHI
MpaBOTIOPYIICHHS). Bu3HavyeHi mpoOiieMHI  TNWTaHHA  10A0  KBasmiikarrii
KPUMIHAJIbHUX MPABOMOPYIICHB MPOTH BCTAHOBJICHOTO MOPSIKY HECEHHS BIHCHKOBOI
CITy>k0u (BIICPKOBI KpUMIHAJIbHI TPABOMIOPYILICHHS).

METOJWYHI OPAJIA OO0 MIATOTOBKHA 0 TAHOI TEMH

[Ipy miaAroToBIll TeMH, ciyxadaM CJiJi BpaxOBYBaTH pPi3HOOIYHI HayKOBi
MIJXOU 10 PO3YMIHHSI Ta BHUpILIEHHS MPOoOJeM 3aCTOCYBaHHS 3aKOHOJABCTBA, SIKE
nepeadavae BiMOBIIATBHICTh 32 BINCHKOBI KpUMIHAJIBHI IPABOIIOPYIIICHHS.

JJist BIAjoro 3aCBOEHHS 111€1 TEMH, CIyXayaM PEKOMEHY€EThCS 3BEPHYTUCH HE
auie A0 6a3oBoro (000B‘SI3KOBOTr0) CHMCKY JITEpaTypu, a W JO IHIIMX HAyKOBHUX
JOKEpedl, sSIKi MOYKHA 3HalTH y 010J110Tell YHIBEPCUTETY.

Tax, i yac po3risay TeMH, CIiJ, TAKOK, BAKOPHUCTOBYBATH HAYKOBI Iparll K
YKpaiHCbKMX, TakK 1 3apyODKHUX BueHuX. OHAK, ONpanbOBYBAaTHU JOJATKOBY
JiTepaTypy CiHiJ 3 ypaxyBaHHSIM HalllOHAJIbHOI JOKTPUHHU, OCOOJMBOCTEN MPaBOBOI
CUCTEMH Y KpaiHH.



