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3aBJaHHS W CHUCTEMa KypCcy HaBYaJIbHOI JUCHUIUTIHM «KPUMIHAJIbHO-BUKOHABYE
IPaBO».
BCTYII

KpuminaiibHO-BUKOHABYE MpaBO YKpaiHW — Taixy3b MpaBa, sika PErIaMEHTYE
HOPSAZOK 1 YyMOBU BHKOHAHHSA Ta BiIOYBaHHS KPUMIHAJIBHUX TMOKAapaHb 3 METOIO
3aXUCTY KOHCTUTYIIMHHUX MpaB 1 3aKOHHUX 1HTEPECIB 0COOH, CYCIIIbCTBA 1 JepKaBU
IUIIXOM CTBOPEHHS YMOB JJI BHIPABICHHS 1 pecoljiamszalii 3acymaKeHux,
3aro0iraHHs peluIuBY 3J10YHHIB 3aCyI)KEHUMH Ta X BUMHEHHIO 1HITUMH 0c00aMu, a
TaKO’ 3aro0iraHHs TOPTypaM Ta HEIJICHKOMY a00 TaKOMY, 110 IPUHUKYE T1IHICTb,
MOBOJIPKEHHIO 13 3aCY[KCHUMHU.

Matoun caMOCTIMHUN mpeaMer 1 METOJl TPABOBOTO  PEryJIlOBaHHS
MPaBOBIIHOCHH y c(depi BHKOHAHHS 1 BIAOYBaHHS IIOKapaHb, KPHUMIHAIBHO
BUKOHABYE€ IMPaBO TICHO TOB’si3aHO 3 (GUIOCOPCHKUMH,  CYCIUIBHUMH,
IPUPOI03HABUYMMHU, TPAaBOBUMHU Ta IHIIMMH HAyKaMHU.

1. KPUMIHAJIbHO-BUKOHABYE ITPABO SIK I'AJ1Y3b ITIPABA 1
I'AJ1Y3b 3AKOHO/JABCTBA.

KpuminanpbHO-BUKOHaBYE TpPaBO — II€ Taly3b MpaBa, CUCTEMa IOPUAWYHUX
HOPM, IO pEryJjIo€ CyCHUIbHI BIJHOCMHU Yy c(epl BUKOHAHHSA W B1IOyBaHHS
nokKapanb, nepeadaveHnx KpumiHaibHHM KOJEKCOM YKpaiHu, a TakoxX y cdepi
3acTOCyBaHH4 Mpooaiii.

Hopmu  kpuMiHanbHO-BUKOHABUOTO TMpaBa  PEryJiOTh  KPUMIHAJIBHO-
BUKOHABYl IMPABOBIJHOCHHU. 3MICTOM OCTaHHIX € MEPEayCIM CYCIUIBHO 3HAuyIlla
JUSTBHICTD, 0 3a0e3Medye MOpsI0K Ta YMOBH BUKOHAHHS 1 BIIOYBaHHS TOKapaHb.
[{i BIZHOCMHN BMHHMKAIOTh Ha ITiJICTaBl OOBHHYBAJIBLHOTO BHPOKY CyIy ab0 1HIIOTO
pillieHHs Cyay, Kl HaOpaJd 3aKOHHOI YMHHOCTI, a TakoXX 3akoHy Ykpainu «IIpo
aMHICTIIO» Ta akTa TnomuwiIyBaHHs. (CaMe 3a3Hau€HI BIJHOCHMHHM 1 € TPEIMETOM
KpUMiHAIHHO-BUKOHABYOIO MpaBa. [3 MpeaMeToM MpaBOBOTO PETYIIOBAHHS TICHO
MOB’SI3y€THCS 1 HUM OOYMOBIIOETHCSI METOJ KPUMiHAJIbHO-BUKOHABUOTO TpaBa —
MIAX1J 70 BIOPSAAKYBaHHS  aHATI30BaHUX  BIAHOCHH. TakuM  BHU3HAETHCS
IMIIepaTUBHUN MeToA (MeTojA CcyOOpAMHAIlll), MPUTAMAaHHUWA MEpeayCciM MyOJIYHUM
rajiy3sMm MpaBa. IMmepaTHBHMII METOJl MPaBOBOIO PETYIIOBAHHS INependavae
KaTerOpuYHy W JOKJIaJHYy perjiaMeHTaIlll0 HEOOXiJHOI TMOBEAIHKH CyO’ €KTIB
CYCIUJIBHUX BIJIHOCHH; MOTO 3aCTOCYBaHHSI YHEMOKIIUBIIIOE OOpaHHSI HUMU BapiaHTIB
MOBEIHKYA HA BIIACHUHN PO3CYI.

Oco0aMBICTh LOTO METONy y KPUMiHAIbHO-BUKOHABUOMY IIpaBi IMOJISTaE B
TOMY, IO Jep’kaBa HE3aJeKHO BiJ] 1HTEPECIB 1 BOJI 3aCyKEHUX YCTAHOBIIIOE
MOPSIIOK T4 YMOBH BUKOHAHHA ¥ BiIOyBaHHS MPU3HAYEHUX IM MokapaHb. BogHouac
BCTAHOBJIIOIOTHCSl 1 TMpaBwWJia TOBEAIHKMA JJIS TPAIliBHUKIB OpPraHiB Ta YCTaHOB
BUKOHAHHS NOKapaHb Ta 1HMMX oci0. IlpukinagoM MOXYTh CIYryBaTH IMOJIOKEHHS
yactuau 1 cr. 8 KBK: «KepiBHuk aamiHicTpailii yCTaHOBM BUKOHAHHSI MOKapaHb
HEce MEepPCOHANbHY BIAMOBIAAIBHICTh 32 PO3MIIICHHS 3aCYDKEHHUX, 110 MPUOYIH 10
yctaHoBU. [Ipu 1boMy 3a00pOHSETHCA PO3MIMICHHS TaKUX OCIO y MPUMIIICHHSIX
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pazoMm 13 ocobamu, 110 MarOTh /Bl a00 OLIbIIe CYIUMOCTEH, a TaKoXX 0Co0aMH, SIKi
MOKYTh HETaTUBHO HAa HUX BIUTUHYTH 3a CBOIMU MICUXOJOTIYHUMU SKOCTSIMI.

OxpiM IMIEpaTUBHOTO METOAY PEryIIOBaHHS CYCHIJIBHUX BIJHOCHH, Y
KpUMIHAJIbHO-BUKOHABUOMY TIpaBi SK JOMOMDKHI (cyOcwmiapHi) OOTpyHTOBAHO
3aCTOCOBYIOTBCS TaKOX 1HIII METOAM — 3a0XOUYyBaJbHUM 1 JHUCIO3UTHUBHUI.
BuxopuctanHs mepuioro METOIy 3yMOBJIIO€ HASIBHICTh Y KPUMIHATIBHO-BUKOHABUOMY
3aKOHO/IABCTBI HHM3KM 3a0XOYYBAJbHUX HOpM, Hampukiag Hopmu cT. 130 KBK
«3axoau 3a0X0YEHHs, 10 3aCTOCOBYIOTHCS 70 0C10, T030aBIEHUX BOJI» W HOPMH CT.
154 KBK IIpo nmopsimok 10CTPOKOBOTO 3BIJILHEHHS BiJl BiIOYBaHHS IMOKapaHHSI.

JMcno3uTuBHUI METOJ (METOJ KOOpIWHAIli) Y KpUMiHAIbHO-BUKOHABUYOMY
npaBl Mae oOMekeHe 3acTocyBaHHS. [[1s LbOro METONly € XapaKTepHUM IpPaBOBE
peryjifoBaHHs Ha 3acajax 1HIIIATUBHOCTI Ta BUIBHOTO PO3CYAYy YYacCHHUKIB
BIIMOBIAHUX BigHOCHH. 30KpeMa, BiamoBiaHO a0 yactuHU 1 c1. 118 KBK Vkpainu
3acypKeH1 0 1030aBJIeHHs BOJII MAlOTh MpaBo mpaitoBatu. [Ipatist 3/1iHCHIOETHCS HA
NO0OpOBUIBHIA OCHOBI Ha MIiJCTaBl JOTOBOPY LMBUIBHO-IPABOBOIO Xapakrepy ado
TPYJOBOTO JIOTOBOPY, SIKUWA YKJIAIAa€TbCd MIXK 3aCyJKEHUM Ta (PI3UYHOIO0 0CO0O0K0 -
nigopueMieM abo IOPUAMYHOI0 0CO00I0, I AKUX 3acCyJDKEHl 31HCHIOIOTH
BUKOHAHHS pOOIT YU HAJAaHHS MOCIYT. 3BICHO, 32 YMOBH 3a0€3ME€UYEHHS 1X HaJEeXHOI
OXOPOHHM Ta 130JIS111i.

HaBenemo mie ofuH TNpUKIaA 3aCTOCYBaHHS TUCHO3UTHBHOTO METONY Y
KpUMIHAJIbHO-BUKOHAaBUOMY TipaBi. Cepen TMiJcTaB 3BUIBHEHHS BiJ BiJ0OyBaHHS
nokapanHs cratts 152 KBK Ykpainu nependavyators 3aKkoHU Y KpaiHU PO aMHICTIIO,
ajyie JUIsl YXBAJICHHS BIAMOBIIHOTO CYJIOBOTO PIIIEHHS BHUMAra€ThbCs JOTPUMAHHS
000B’SI3KOBOT YMOBHU — BOJICBUSBJIICHHS OCOOHM, Ha SIKy TMOIIMPIOETHCS ISl IHOTO
3aKOHY. 3a0XOUYyBJIBHUHN 1 JUCMO3UTUBHUM METOJM TOEIHYIOTHCS 3 OCHOBHUM —
IMIIEPAaTUBHUM METOIIOM.

JIist po3yMiHHS TOHATTS KPUMIHAJIBHO-BUKOHABYOTO TMpaBa CIiJi MaTd Ha
yBa3i, 10 B Cy4acHIM IOPUIWYHIA Haylll BOHO BXKHUBAETHCA Yy TaKUX 3HAUYCHHSX:
rajxysb Mpasa, rajay3b 3aKOHOJAABCTBA (YK€ PUMCHKI IOPUCTH PO3PI3HSIN jus — MPaBO
Ta lex — 3akoH), Hayka KpHUMIHAJIbHO-BUKOHABUOIO TMpaBa (JIOKTPUHA, TEOpid
KpPUMIHAJbHO-BUKOHABUOTO TMpaBa), HaBYaJlbHA JUCHUIUIIHA (TIpeAMET, IO
BUKJIAJAETHCA B IOPUANYHUX HAaBYAIBHUX 3akiajax). i moHsTTs o0’e€qHye Te, 110
BOHU IPYHTYIOThCS TNEpeayCiM Ha €AWHI HOpMaTuBHIA 0a3i — KpumiHanbHO-
BUKOHABYOMY Kojekci Ykpainu (nmam — KBK VYkpainn). Bognouyac iM nputamanHi
TIeBHI 0COOJIMBOCTI.

KpuminajibHo-BHKOHABYE NMPABO K rajy3b NpaBa — 1€ HE JIUIIE CUCTeMa
BIIMOBIAHUX FOPUAUYHUX HOPM, OCKUIBKH IIOHATTS KPUMIHAJIBHO-BUKOHABYOTO
mpaBa Ta KpUMiHAJILHO BUKOHABYOTO 3aKOHOABCTBA HE 301ratoThCsl.

Aripiopi € IpOIyKTUBHUM Ti3HAaHHS Oy/Ib-5IKO1 Taly3i MpaBa Ha PiBHI 3arajbHOT
Teopii mpaBa. Bapro cnpuiiHATH MIpKyBaHHS CHEIUANICTIB y IIii Tadxy3l 3HaHb,
30kpema Te, 1m0 «IIpaBo HapOKYETHCS Ta YepHae CBOi CUJIM B TJIMOUHAX JIFOACHKOTO
#uTTsA. [IpaBOBI HOPMU MOXKYTh 3HAWTH CBOE peajibHE BIAOOpakeHHsS y 0araTbox
JoKepenax. 3aKOH BUCTYIA€ TUTBKM OJHUM 13 TaKUX JDKEpE..., 3aKOH MOXKE MICTUTH
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TaKl IMOJIOKEHHS, K1 MOPYIIYIOTh HEBiJ’€MHI Ta HEBIIUY>KyBaHI IpaBa 1 cBOOOAM
JFOAVHU.

VY TakoMy BUMaJKy MU TOBOPUMO PO HEMPABOBUH 3aKOH, TOOTO TaKHii, 10 HE
BigoOpaskae CyTHOCTI Ta I[IHHOCTI MpaBa. .. JIIou He CIpUuiMaTUMYTh 3aKOH, SIKMI HE
BIJIMIOBIIa€ IXHIM MOTpedam Ta iHTepecam, BiH OyJie YacTille MOPYIIyBaTUCH.

[IpukinagoM HempaBoBOTO 3akOHY Moxe ciyryBatu ctarts 26 KBK Ykpainu
(MOpsIIOK BUKOHAHHA MOKapaHHs y BUAL mTpady). Y yactuHi 3 1i€l CTATTI HAIMCAHO
Take: «Y pasi HecIUIaTH 3acyPKeHUM mTpady y CTPOK, nepeadaueHuil 4acTUHOIO |
i€l cTaTTi, CyA 3a IMOJaHHSIM KpHUMIHAJIbHO BHMKOHABUOi IHCHEKINI pO3IJIsiaae
NUTaHHS [P0 PO3CTPOUKY BHIUIATH HecIUIayeHoi cyMu MmTpady abo 3amiHy
HecIU1auyeHoi cyMH mTpady MoKapaHHSIM y BUJII TPOMAJICHKUX, BUIPABHUX POOIT a0
1030aBJICHHST BOJII BIJAMOBITHO /10 3aKOHY». AHAJOTI4HI MPaBOBI HACIIAKUA y pasi
HEBUKOHAHHS 3a3HAYCHOr0 TMOKapaHHs mepeadadeHo 1 yvactuHoio 4 cr. 26 KBK
Ykpainu.

i HOpMHM $K MOXiAHI Yy 3arajlbkHOMYy BUIJIAJl BIAOOPaXKalOTh MOJIOKEHHS
IHIIIOro HENMpPaBOBOIO 3aKOHY SIK OCHOBHOro — wacTuHu 5 c1. 53 KK Vkpainu® mpo
mtpad. 30KkpeMa, y Hii HaAMCaHO, L0 «CYyJl 3aMiHIOE HECIUIadeHy cymy mTpady
MOKapaHHAM Y BU1 T030aBIEHHS BOJI» 3aJIe)KHO BiJl HECIUIAYCHOI CyMH ITpady U
TSHKKOCTI BUMHEHOTO 3JIOUYHHY «B1JI OJTHOTO JIO IT'SITH», «BIJ IT’ATH 10 ECATH» 1 «BIJ
JIECSATH JI0 IBAHAISATA» POKIB. SIK pearyBaTu Ha Taki Bajgu?

[To-nepiuie, icuye ct. 389 KK Vkpainu, sika nependavae BiIMOBIJATBHICT 3a
YXUJIEHHS 3aCy/PKEHOro BiJl TOKapaHHs, 30KpeMa BiJ ciuiatd mrpady, a He 3a
Hecruiaty mrpady (piAKICHUNA BUMAIOK, KOJIM HOPMH 3arajbHOI YaCTHUHHU IIHOTO
Konekcy «mkiamiuBo KOHMIIKTYIOTH 3 HOpMaMu Oco0IMBOT YaCTHHM); TIO-JIpyTe, 3a
(dbakTOM Takoro yXwieHHS Ma€ OyTH MpOBEJEHE JIOCYIO0BE PO3CIITyBaHHSA, a BXKE
MOTIM — CyJOBE PIIIEHHS, 1 aX HISK HE NP0 «3aMiHy HECIJIAYeHOl CyMH...
MOKapaHHAM»; TIO-TPETE, CAaHKIII] 3a3HAYEHO] CTaTTI HE BCTAHOBIIOIOTH TTOKApaHHA Y
BHUJII TPOMAJCbKUX POOIT 1 MO30aBJICHHS BOJI; MO-4eTBEPTE, 3a OyAb-SKUX YMOB
MO3MLIsS 3aKOHOAABI B3arajii 1mo30aBiieHa 3J0pPOBOrO TIy31y, OCKUIbKM YXWUJIEHHS
Bil wTpady — 1€ YMUCHUN 3JIOYMH, HATOMICTh «HEcIulata mTpady» He €
KPUMIHAJIBLHO KapaHUM JISHHSM (HaBIIO BUTpayaTH 4ac 1 3yCWJUIS Ha JOBEJCHHS
YMHUCITY B AISIX 3aCyIKE€HOTO, SIKIIO JOCTaTHHO 3a(iKCyBaTH JUIIe (aKT HECIJIaTH
mrpady?).

A sk TyT OyTM 3 TNPUHIUIIAMH KPUMIHAJIBHOTO TMpaBa, 30kpemMa «nullum
crimen, nulla poena sine lege» («HeMae 37104YHMHY, HEMAa€ MOKapaHHs 0€3 3aKOHYY,
TOOTO HE mependadeHoro 3akoHoM)? Y 3araiibHii (popMi 11e TOT0KEHHSI 3aKPITIIICHO
B Konctutymii Ykpainu: «Hixto He Moke BIAMOBIAaTH 3a MisTHHS, K1 Ha 4Hac ix
BUMHEHHS HE BU3HABAINCS 3aKOHOM SIK MTPABOMOPYIICHHs» (4. 2 cT. 58). 3MiCT IbOTO
npuHiuny po3kpubae KK Ykpainu (ct. 2, yactunu 3, 4 ct. 3).

Ha mnpuHmmmi BiAMOBIJANBHOCTI JIMINE 3a HASBHOCTI BUHU IPYHTYETHCS
MIPE3YMIIisi HEBUHYBATOCTI, 1[0 B 3arajJbHOMY BUIJISAI Mae Taky popmyny: «Ocobda
BBAXKAETHCSI HEBUHYBATOIO Yy BYMHEHHI 3JI0YMHY 1 HE MOXe OyTu mijjaHa

! Kpuminansauit komexc Yxpainu: 3akon Ykpainn Bix 05.04.2001 p. Ne 2341-I11: cranom Ha 27 ciunst 2023 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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KPUMIHAJIbBHOMY MTOKapaHHIO, IOKU 1l BUHY HE OyJie TOBEJAEHO B 3aKOHHOMY MOPAIKY
1 BCTAHOBJICHO OOBHHYBaJILHUM BUPOKOM cyay» (4. 1 cr. 62 Koncrutyuii Ykpainm).
e monoxxenns takox BigTBopeHo B KK Ykpainu (u. 2 ct. 2).

B acmekrti anamizoBaHOTO MUTaHHS AopedHo mpuragatd [Ipotoxom Ne 4 mo
KoHBeHIi1 nmpo 3aXuCT MpaB JIOJUHUA Ta OCHOBOIIOJIOKHUX CBOOOJI, SIKHW TapaHTY€
JiesiKl mpaBa Ta cBoOou, He nependadyeHi B KonBeniii i y [lepmomy mpoTokosi 10
Hei. Cratts 1 «3abopona yB’si3HeHHs 3a Oopr» 1poro IlpoTokonmy MiCTUTH Takui
npunuc: «Hikoro He wMoxke OyTu mM030aBIeHO CBOOOAM JIMIIE HA TIACTaBI
HECITPOMOXHOCTI BUKOHATH CBOE JOTOBIpHE 3000B’s3aHH». Kepyrounch aHanori€eo
KPUMIHAJILHOTO TpaBa (a He 3aKOHY), AOMYCTUMO MOLIUPUTH IIUTOBAaHY HOPMY TaKOX
1 HAa KPUMIHAJILHO-TIPABOBI BIJHOCHMHU M, 3BICHO, — Ha KPUMIHAJIbHO-BUKOHARBYI
BIJTHOCHUHH.

[Ilo6 3po3yMiTH BiAMIHHICTP MIX TPAaBOM 1 3aKOHOJABCTBOM JIOILIJIBHO
3BEPHYTHUCS TaKOX JO aHrmiicekoro tepmiHa «Rule of Laww». Y BiamoBigHOMY
nokymeHTi Ilapnamentcbka Acambines Pagu €Bponu 23.11.2007 p. 3a3Hauwnina, mo
nepekiiaz pociiicbkoro TepMida «Rule of Lawy sk «BepXOBEHCTBO 3aKOHY» (a HE fK
«BEPXOBEHCTBO IpPaBa») BUKJIHMKAE CEPHO3HY CTypOOBAHICTh, OCKUIBKM B JAESKHX
MOJIOZUX JEMOKpAaTHYHUX JaepkaBax CxigHoi €Bpomu Bce e MPHUCYTHI, TOMPHU
BEPXOBEHCTBO IpaBa, MEBHI TPaAMIIl TOTAIITApPHOI AEp’KAaBU SIK y TEOpii, Tak 1 Ha
IPaKTHUIII®,

27.06.2017 p. y Kuesi 6yB npe3eHTOBaHUYN HAJI3BUYAIHO BAXIIMBUN JOKYMEHT
€Bponeiickkoi KoMmicii «3a gemMokparito yepes npaoy» (Beneriancbkoi komicii) «Rule
of Law Checklist»*,%> mepeknageHuii yKpaiHCBKOI 3 aHMIINCHKOI K «Mipuio
npaBoBianss». llepexian TEKCTy YKpaiHCHKOIO 3pO0JIEHO BHEpIE, aBTOPCTBO
HanexuTh Ceprito ['onoBaromy. Pocilicbkuii BapiaHT nepekiiaay Ha3BU JOKYMEHTa —
«KOHTpOJIBHBIN CITUCOK BOIPOCOB IS OLEHKH COOJIIOEHHUS BEPXOBEHCTBA IpaBay °.

VY 11b0My TOKYMEHTI HaroJIOIIYETHCS, 30KpEMa, Ha TAKOMY: «3BEJCHHS MOHATTS
«rpaBo» Jmiie a0 nucanux HopMm («Law by Rulesy) — yce me e mpukiamamu
CIIOTBOPEHOTO TJIyMAyeHHs MPaBOBIAMJIsA»; BEPXOBEHCTBO IIpaBa «HE O3HAYA€
BCbOT'0-HABChOTO (pOpMalbHYy 3aKOHHICTh, SKa YMOMJIMBIIOE TPaBUJIBHICTh 1
JIOTIYHICTh Yy JOCATHEHHI ¥ MPUMYCOBOMY 3a0€3IeUeHHl JEMOKPATUYHOTO MOPSIKY,
HATOMICTh BOHO O3Haya€ CIPABEJIUBICTH, 1[0 3aCHOBAaHA HA BHU3HAHHI i TOBHOMY
OPUHAHATTI  HAWBHUIOI IIHHOCTI  JIFOJICBKOI  OCOOMCTOCTI Ta  rapaHTOBaHA

2 Mpuamun Rule of Law — nus. Pesomomms 1594(2007)1: wmikmapogmuii moxyment [Emextpommmii pecypc]. URL:
http://www.coe.int/  t/r/parliamentary assembly/[russian _documents]/[2007]/%5BBratislava200  7%5D/Res1594 rus.asp (mara
3BepHeHHs: 06.12.2017); IIpo MOHATTS BEepXOBEHCTBA MpaBa JMB. TAKOXK: 3arajbHa Teopis Mpasa : MiApy4yHUK / 3a 3ar. pea. M. L.
Ko3srobpu. Kuis : BAITE, 2016. C. 358-391.

8 Checklist (amep. 'tfeklist) — criucok, mepesik, KOHTPONbHHI CIIHCOK (TeperiK).

4 3axin opranizoBaHo 3a miarpumku ITporpamu ArentctBa CIIIA 3 mixkzaponsoro possutky (USAID) pedopMyBaHHS CEKTOPY
foctunii «Hose mpaBocyans» cminbHO 3 Panoro 3 mutans cynoBoi pedopmu Ta odicom Pagm €Bporm B Ykpaini. us.: Mipuio
ocHoBHoOro npuHiuny [Enexrponnuii pecypce] / TYT (3a mo3Haukor «/») 3akoH i bisnec URL: http://zib.com.ua/ua/print/
-stali_vidomi_kriterii_verhovenstva prava teper ukrainskoyu.html (mara 3Beprenns: 06.12.2017).

5 Mipuio npasonanns [Enexrponnuii pecypc] // 3akon i Bisuec URL:

http://www.google.com.ua/url?url=http:// vasu.gov.ualuserfiles/file/Zakonodavstvo/venkom2017.doc&rct=j&q=&esrc=s
&sa=U&ved=0ahUKEwjwlceK8fnUAhVCQJoOKHRWRDEWQFggZMAE&uUsg=AFQj CNFiy-m7E3108-YFPFXDQclFbyllkg
(mara 3Bepuenns: 06.12.2017).

6 KpuminansHO-BHKOHABYE TIPaBo Ykpainu: miapyaruk : TOM I (y K82 2-x 1.) / [Mysuka A. A., Kononenscokwuii B. 4.,
ITucemencekuit €. O Ta iH.]; 3a 3ar. pex. I-pa Iopua. Hayk, mpod. €. FO. bapama. — Kuis : Ham. akan. Baytp. cripaB, ®OII Kanxuba
T.I1. - 2018. — 364 c..
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IHCTUTYIISIMH, SIK1 3a0€3MeUy0Th KICTAK JUIsl 1i HAUMOBHIIIOTO BUpaXeHHs» (1. 15),
WIOHATTA «MPpaBo» (BiJ aHTI. «law») OXOIUIIOE HE JWIe KOHCTUTYINi, Mi>KHApOIHE
IpaBoO, CTAaTyTHE MpaBO Ta IMIJ3aKOHHI aKTH, a W TaKOXK — J€ JOpPEYHO —
cyanecTBopene npao (judgemade law), IK-TO HOpMH 3arajIbHOTO MPaBa, BC1 3 AKUX €
30008’ s13a16HOT Ipupoan» (1. 46).

OTxe, cynoBa MpakTHKa — MEpeayciM TMEeBHI aKTH HAWBUIIOTO CYAOBOTO
Opra”y B CHUCTEMI CYJIIB 3arajibHO1 ropucAuKIii Ta pimeHHs Koncruryiiitnoro Cyny
YKpaiH — OXOIUTIOETHCS MOHSATTSAM «IPaBo» (OUIbII KOPEKTHO, SK 3a3HAYalOTh Y
JTiTEpaTypi, — e «CYI0BE MPaBOTBOPEHH», «CYJIOBHI PO3BUTOK IpaBa») 8. IIpaBom
HaIroBHEHE «Oe3/1oraHHe (PYHKIIIOHYBaHHS CYJOBOI BJIaJ{, YWi PIIlICHHS BUKOHAHO B
nieBuit criocio» (1. 39 «Mipuiia mpaBoBIAI ).

MixHapoaHa cy0Ba MpaKkTUKa, Cepell 1HIIOro mpakTuka €Bpomnericbkoro Cyay
3 IpaB JIIOJAWHHU, IO CTOCY€ThCA, 30KpEMa, BUKOHAHHS Ta BIIOYBaHHS IOKapaHb,
nependauenux KK Vkpainu, — ne takox mpaso. /o HaligaBHIIMX JKEpes MpaBa
HaJeXaTh NPUHIUIIM [paBa Ta NpaBoBa JNOKTpuHa. Tak, crarta 38 Craryrty
Mixunapognoro Cyny OOH no mxepen mpasa, aki 3actocoBye MixHapoauuii Cyg,
BIJIHOCUTh, 30Kp€Ma, Takl: C) 3arajbHl MPUHUUIMN [paBa, BU3HAHI LUBLII30BAHUMHU
HaiiaMu; d) Cy/loBI pillleHHS ¥ TOKTPUHU HAWOIbIN KBaMi(iKO-BaHUX CIIEIIATICTIB 3
nyOJIYHOTO MpaBa PI3HUX HAIM AK JTOMOMDKHHM 3aci0 JJIsi BU3HAYEHHS IPABOBHUX
HOpM».

VY MO3UTHUBHOMY acHeKTI MOKa30BUMU € OKpemi KOoAu(piKOBaHI aKTH, SKi
poOJIATh aKIEHT Ha MPUHIMUIOBIN HETOTOXHOCTI aHaJI30BaHUX sBuUIl. Hanpukian,
[HuuibHu kogeke CxiaHoi Nanuuunan 1797 p. posnounnascs raasoro «IIpo mpaso 1
3aKOH» 1 B TEKCTI YITKO PO3MEXKOBYBAB 11l MOHATTA. Y yMHHOMY L{MBLIBHOMY KOJEKCI
VYkpainu nepeadayaroThCs «aHAJOT1sl 3aKOHY» U «aHaJoris mpasa» (CT. 8).

OTxe, OTOTOXXKHEHHS TpaBa W 3aKOHY — XapaKTepHa O3HaKa TOTaJiTapHOI
JIEp’KaBH, B KA BU3HAETHCS, M0 0cOo0a Ma€ JIMIIE Ti MpaBa ¥ y ToMmy oOcs3l, sKi
napye i nepkaBa; MpaBO — 1€ MPHUPOJHE SBUINE, Y 3aKOHI MpaBO HaOyBae€ JUIIIE
nepxaHo-odiniiinoi dopmu (M. M. Kopxkauceknii). IIpaBo Mae cIyryBaTH
«KPUTEPIEM CIIPABEUTUBOCT» (APICTOTEND).

VYce 3a3HaueHe B acleKTi pO3MEXYBAaHHS IMOHATh MpaBa 1 3aKOHY IOBHOIO
MipOIO CTOCYETHCS PO3YMiHHS KpMMiHAILHO BUKOHABYOTO TpaBa sK raiysi npasa °,

KpumiHa/ibHO-BHKOHaBYe NMPaBo SIK rajy3b 3aKOHOAABCTBAa — 1€ CUCTEMA
BUKITFOUYHO IOPUANYHUX HOPM; TaKe 3aKOHOJABCTBO «PETIAMEHTYE MOPSIOK 1 YMOBHU
BUKOHAHHS Ta BIAOYBaHHS KPUMIHAJIBHUX MOKapaHb 3 METOI 3aXHUCTYy I1HTEpPECiB

" Mipuio npasosnanns [Enexrponnuii pecypc] // 3akon i Bisuec URL:

http://www.google.com.ua/url?url=http:// vasu.gov.ua/userfiles/file/Zakonodavstvo/venkom2017.doc&rct=j&g=&esrc=s
&sa=U&ved=0ahUKEwjwlceK8fnUAhVCQJoKHRWRDEWQFggZMAE&uUsg=AFQj CNFiy-m7E3108-YFPFXDQclFbyllkg
(mata 3Beprenns: 06.12.2017).

8 Hepinko, Ha %aJb, TPAIUIAIOTECS | HEMPABOBi Cy 0B pimenns. Jlus.: [TpakTuka 3actocysanns Bepxosaum Cynom Ykpainu
MOJIOKeHb 3aranbHol yactuHl KpnminansHoTo Koekey Ykpainu / [ykman. O. I1. Topox] ; 3a 3ar. pex. A. A. My3uku. Kuis : [lentp
yuboBoi miteparypu, 2017. 524 c.; [Ipaktrka 3acrocyBannsi BepxoBuum Cynom Ykpainu nonoxeHb OcoOIHBOT YaCTUHN
KpuminansHoro kozxekcy Ykpainu / [yknazn. O. I1. Topox] ; 3a 3ar. pex. A. A. My3uku. Kuis : Lentp yu6oBoi 1-pu, 2017. 915 c.

® Vcrap Opranusanun O6benuuénnbx Hanmit u Yeras Mesxnynapoanoro Cyma [Enexrponnuit pecype] // BJl «3akoHomaBcTBO
Vpainu» / BP Ykpaiau. URL: http://zakon.rada.gov.ua/laws/show/ 995 010/page2 (nata 3Bepuenns: 06.12.2017).

10 KpuminansHO-BHKOHABYE TTpaBo YKpainu: migpyanuk : TOM I (y K82 2-x 1.) / [Mysuka A. A., Koronenscekuii B. 5.,
ITucemencekuit €. O Ta iH.]; 3a 3ar. pen. A-pa I0pua. Hayk, mpod. €. 0. bapama. — Kuis : Ham. akan. BHyTp. cripaB, ®OII Kananba
T.II. —2018. - 364 c.
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0co0M, CycHiIbCTBA 1 JAEp>KaBU IUIAXOM CTBOPEHHS YMOB Il BUIIPABJICHHS 1
pecomiamzaiii 3acyKeHHUX, 3amo0iraHHS BYMHEHHIO HOBHX KPUMIHAJIBHUX
MPABOTIOPYIICHb SIK 3aCy/DKEHWMH, TaK 1 IHITUMH OCOOaMH, a TaKOXK 3amoOiraHHs
TOPTypaM Ta HEIIOJICBKOMY a00 TakoMy, IO MPUHUXKYE TiAHICTH, TIOBOKEHHIO 13
3acyokenumn» (4. 1 cr. 1 KBK Ykpainnm).

KBK Vxkpainu Qopmymtoe TakoX 3aBIaHHS KpPUMiIHAJILHO-BUKOHABUOTO
3aKOHOJIaBCTBa YKpaiHu. /|0 HUX HaJIeKUTh BUSHAUCHHS

. MPUHITUIIB BUKOHAHHS KPUMIHAJLHUX TIOKapaHb, MPaBOBOTO CTaTyCy
3aCyJ/DKEHHX, TapaHTIN 3aXUCTY iXHIX IpaB, 3aKOHHUX 1HTEPECIiB Ta 000B A3KIB;

. MOPSJIKY 3aCTOCYBAaHHS /IO 3aCy/UKEHUX 3aXO[IB BIUIMBY 3 METOIO
BUIPABJICHHS Ta MPOGUIAKTUKH acOIlialbHOT MOBEIHKH;

. CUCTEMHM OpraHiB Ta YCTaHOB BHUKOHAaHHS TOKapaHb, iX (YHKIH 1
MOPSAKY JiSITBHOCTI,

. HarJIsIy ¥ KOHTPOJIIO 32 BUKOHAHHSAM KPUMIHAJIBHUX MOKapaHb, y4acTi
IrPOMAJICBKOCTI B IbOMY MPOLEC]; @ TAKOXK periamMeHTalis:

. NOPSJIKY i YMOB BUKOHAHHSA Ta B1I0YBaHHS KPUMIHAIBHUX NTOKapaHb;

. 3BUJILHEHHS BiJ] BIIOYBaHHS MOKapaHHs, IOMIOMOTH 0c00aM, 3BUILHEHUM

B/l TOKapaHHs, KOHTPOJIIO Ta HArJIALy 32 HUMU (4. 2 cT. 1).

BianoBinHO A0 mepeniueHux 3aBJaHb OCHOBHUMHU (DYHKIISIMH KPUMIHAJIBHO-
BUKOHABYOIO0 3aKOHOJABCTBa (Ta raiy3l IMpaBa) € OXOPOHHA, PEryJlATHBHA W
3anmo0ixHa. SIKI0 CUHTE3yBaTH YMCIEHHI MOTJISIU CTOCOBHO MUTAHHS NPO (YHKIII],
SK HaroJOUIye€ThCS B IOPUIUYHIN JITEpaTypi, TO Y HiACYMKY MiJl (YHKII€IO MpaBa
PO3yMIiIOTh 200 colliajbHE NMPU3HAYEHHS MIpaBa, a00 HaNpsMU MPaBOBOIO BIUIMBY Ha
CYCIIUJIbHI BITHOCHHHM, abo 1 Te, ¥ iHme. OTxke, yepe3 Mi3HAHHSA (PYHKINH MU
JI3HAEMOCS, SIK KPUMiHAJILHO-BUKOHABYE IIPABO BILIMBAE HA CYCIiIbHI BigHOCHHHM 1!

VYci 3a3HaveH] QyHKUIT (KO AEThCs MPO 3JI0YMH 1 MOKapaHHA) IpUTaMaHH1
nepeayciM KpumiHaiabHOMY mpaBy. Ha ctazii peanizaiii KpuMiHaIbHO-BUKOHABUUX
BIJIHOCUH BOHHU KOHKPETH3YIOTbCS, a TOMY MaroTh cBOwO crernudiky. CyTHICTb
OXOpPOHHOI (PYHKIIi MOJIATa€ B TOMY, 0 HOPMH KpHMiHAJIbHO-BUKOHABYOI'O IMpaBa
COPSIMOBAaHO Ha 3aXMCT IHTEPECiB OCOOM, CYCHNUIbCTBA U JI€pKaBU MLUISIXOM
3aCTOCYBaHHs 3ac001B BUMIPABJIEHHS Ta pecoliiani3alii 3acyxeHux. OCHOBHI 3 TaKUX
3ac001B: yCTAaHOBJICHWI MOPSIOK BUKOHAHHS Ta BIOYyBaHHS MOKapaHHS (PEXHUM),
npobailisi, CyCiIbHO KOpPHUCHA Mpallsl, COLllaJIbHO-BUXOBHA PO0OTa, 3araJIbHOOCBITHE 1
npodeciiiHo-TexHIYHe HaBYaHHA, rpoMaicbkuit BB (4. 3 ¢r. 6 KBK Ykpainn). [o
MEBHOI MIpH HOPMH KPHUMIHAJIBHO-BUKOHABYOTO 3aKOHOJABCTBA BITHOBIIOIOTH
NOpyIIeHl MpaBa TpOMaJsH, 3a0e3NeuyloTh CYCIHUIbHY BIAIJIATY 3a BYMHEHHUN
3JIOYHH.

Yepe3 oxopoHHY (QYHKIIIO HE B OCTAHHIO Yepry 3a0e3leuyeThcsl peaizarlis
perynsatuBHOI PyHKIii (1 HaBmaku). L ¢yHKUIS nossirae B TOMy, 0 KPUMIHAIBHO
BUKOHABYE 3aKOHOJABCTBO YKpAalHU PEIVIAMEHTYE NMOPSAAOK Ta YMOBU BUKOHAHHA U
B1I0YBaHHS KPUMIHAIBHUX MOKapaHb IUIIXOM CTBOPEHHS YMOB ISl BUIIPABJICHHS Ta
pecorianizamli 3acymkeHux. PerynstuBHy (YHKIIIO COpPSAMOBAHO Ha JOCSTHEHHS
CIpaBeAJIMBOro OajlaHCy 1HTEpECiB 3acy/KEHUX 1 TrpoMaasH (y TOMY YHCII

11 Tam camo.
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MOTEPHIINX  BiJ 3JI0YMHY), CYCHUIBCTBA MW  JepKaBU; BIANOBIJHI  HOPMH
OpraHi3oOBYIOTh TOBEIIHKY CYyO’€KTIB KpHUMIHAJIbHO-TIPABOBUX BIIHOCHH, a TaKOX
YCTaHOBJIOIOTH  MPOIENYypy BHUPIMIEHHA NHTaHb NP0  JAUCHUIUTIHADHY U
aJIMiHICTpaTUBHY BiJMOBIAAIBHICTh 3aCy/)KEHUX, MPAI[IBHUKIB OpPraHiB Ta yCTaHOB
BUKOHAHHS TMOKapaHb Ta 1HMMX 0ci0 (y pa3i BUMHEHHS HUMH MPABOTIOPYIIICHHS Ha
TEPUTOPii YCTAHOBU BUKOHAHHS MTOKapaHb).

He nomyckaru, 610KyBaTH BUMHEHHS] HOBUX 3JIOUMHIB SIK 3aCy/IKEHUMHU, TaK 1
IHIIMME 0co0aMHM, a TaKOX 3a3/aJIeTiIb BiIBEPTATH TOPTYPH U HEIFOACHKE a00 Take,
0 TPUHIKYE TITHICTb, TMOBOJKEHHS 13 3aCy/DKEHHUMH — 1€ CIpPSMYBaHHS
3ano0DKHOI  (PYHKINI KpHMIHAJBbHO-BUKOHABUYOrO0 IpaBa. BoHa peani3yerbcs,
30KpeMa, uepe3 BUIIPABJICHHS 3aCy/KEHOTO — TMPOIEC IMO3UTHUBHUX 3MiH, SKi
B1IOYBalOTbCSI B MOro OCOOMCTOCTI Ta CTBOPIOIOTH y HBOI'O TOTOBHICTH JI0
CaMOKEpOBaHOI MPABOCIYXHSHOI TOBEIIHKHU. Jlumie 3a yMOBH BUIIPABIICHHS
3aCy/DKEHOT0 CTa€ MOKIIMBOIO MOro pecorianizaimisi — CBiJIOM€ BIJHOBJICHHS
3aCy/PKEHOTO B COILIaJbHOMY CTaTycl MOBHONPABHOTO 4JIEHA CYCHUIbCTBA,
MOBEPHEHHS HOr0 10 CAaMOCTIMHOIO 3arajJlbHONPUIHATOrO COLIAIbHO-HOPMATHUBHOTO
XKUTTS B cycniiabeTBl (yactund 1, 2 ct. 6 KBK Ykpainn).

3ano0iraHHss ~ OpPaBONOPYUIEHh B YMOBaxX  BIAOYBaHHS  MOKapaHHs
3a0€3MeuyoTh, 30KpeMa, BCTAaHOBJICHHMHM TMOPSAOK BUKOHAaHHS Ta BiIOyBaHHA
NOKapaHHs (PeXHM), MOJOKEHHS IIOAO0 MPABOBOIO CTATYCY 3aCyKEeHHX (TiaBa 2
KBK VYxkpainu), HopMu TIpO JIOCTPOKOBE 3BUIBHEHHS BiJl BIJOYBaHHS MOKapaHHS Ta
iHIIi 3a0X04yBaJIbHI HOPMH 2,

VYkpaiHChKe KpHUMIHAJIbHO-BUKOHABUE 3aKOHOJABCTBO ckianaerbea 3 KBK
VYkpainu 1 IHIIMX aKTIB 3aKOHOJIABCTBA, a TAKOX YMHHUX MIKHAPOJIHHUX JIOTOBOPIB,
3rojIy Ha 00O0B’SI3KOBICTh AKUX HagaHo BepxoBHoto Pagoro Ykpainu (ct. 2 KBK). Ha
*Kaib, cepep oro cknanoBux KBK ne sranye Koncruryiiro Ykpainu.

KpuMminanbHO-BUKOHaBYE  3aKOHOAABCTBO €  OCHOBHUM  JIKEpEJIOM
BITYM3HSHOTO KPUMiHAIBHO-BUKOHABYOTO MpaBa. [Ipu mboMy Ha/3BUYAHO BaXIJIUBY
pouib Binirpae KBK Ykpainu, yxanennii Bepxosuoto Panoro Ykpaiau 11.07.2003 p.,
mo HabOpaB yuHHOCTI 3 01.01.2004 p. Lleit kogudikaiiHui aKkT SIK CYKYIHICTb
IOPUIUYHUX HOPM CTaHOBUTH MEBHY cucteMy. Orxe, crpykrypa KBK Vkpainu i
B1JI00pakae, BIaCHE, CUCTEMY KPUMIHAJIbHO-BUKOHABUOT'O MTPpaBa.

Konekc mopinsieThcsi Ha OpPraHiuHO B3a€MOIOB’si3aHl 3aranbHy Ta OcoOnuBy
gacTUHU. BiH Mmictuth 5 po3aimiB, 26 rnaB, moHan 166 crareir 1 IlpukiHiesi
MOJIOKEHHSI.

Oxpim KBK Vkpaiam, 70 I1HIIMX akTiB KpUMiHAJIbHO-BUKOHABUOTO
3aK0HOJIaBCTBa (Ipo 110 Maetbes y cT. 2 KBK), Hanexarts Taki:

. HU3Ka IHINIUX BITYM3HSHUX KojekciB (Hampukian, KK Vkpainu, KIIK
Vkpainn, KYnAIL LK Ykpainu, Cimelinuii kogekc YKpainn);
. iHIIT  3aKOHM  YKpaiHu, 3okpeMa «lIpo omnepaTuBHO-PO3IIYKOBY

nisuibHICTE» Big 18.02.1992 p., «IIpo nomnepenne yB’sizHeHHs» Big 30.06.1993 p.,
«IIpo agMiHICTpaTUBHUN HArfsig 3a oco0aMu, 3BUIBHEHMMHU 3 MICHb 1030aBJICHHS
Boti» Big 01.12.1994 p., «IIpo 3acTocyBanns amuictii B Ykpaini» Big 01.10.1996 p.

12 Tam camo.
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(a TakOXX 3aKOHU MPO aMHICTIIO, K1 MEPIOAUYHO YXBaloThesl BepxoBHow Panoro
VYkpainu), «IIpo 3aranbHy CTPYKTypy 1 YHCENBHICTh KPUMIHAJIBHO-BUKOHABYOI
cuctemu Yxkpainum» Big 02.03.2000 p., «IIpo JlepkaBHYy KpHUMiHAJIbHO-BUKOHABYY
cryx0y VYxpaiam» Big 23.06.2005 p., «[Ipo comianpHy anmamnramiro oci0, sKi
BiIOYBalOTh YU BIAOY/IM MOKapaHHsS y BUII OOMEXEHHs BOJ1 a00 mo30aBieHHs BOJII
Ha neBHUM cTpok» Big 17.03.2011 p., «IIpo mpobarttiro» Bix 05.02.2015 p. Tomo;

. OKpeMi HOPMaTWMBHO-TIPABOBI aKTH, 3aTBep/KeH1 ykazamu [Ipesmpenta
VYkpainu, nanpukian [lomoxeHHsS Tpo MOPSAOK 3AIHCHEHHS MOMIIIYBaHHS BiJ
21.04.2015 p.;

. okpeMi noctaHoBu Kabinety MiHicTpiB Ykpainu (30kpema, BiJIIOBIIHO

no crateit 25 1 149 KBK VYkpainu KaGiner MiHicTpiB YKpaiHU MOCTaHOBOIO Bij
01.04.2004 Ne 429 3arBepnuB [lonoxkeHHs npo crnocTepeskHi komicii Ta [lonoxeHHs
PO MIKJITYBaJbHI PaJIM MPH CHEIlaJbHUX BUXOBHUX YCTAHOBAX);

. HOPMATHUBHO-TIPABOBI akTH MiHicTepCcTBa IOCTHUIIT YKpaiHU, HATPUKIIA]
[IpaBuna BHYTPIIIHBOIO PO3IMOPSAKY YCTAaHOB BUKOHAHHS MOKapaHb Bia 29.12.2014
No 2186/5, Inctpykiisa 3 ohopMIIeHHSI TOCaJOBUMU 0CO0AMHU yCTaHOB BUKOHAHHS
MOKapaHb Ta CIIIYUX 130JTOPIB MaTepiaiiB Mpo agMIHICTPATUBHI MPABOIOPYLIECHHS
Big 08.09.2015Ne 1674/5.

Hagenenuii nepenik akTiB HE € BUUEPITHUM.

[ToHATTAM «KpUMiHAJIEHO-BUKOHABYE 3aKOHOAABCTBO Y KPaiHM» OXOILTIOIOTHCS
TaKOXX YWMHHI  MDKHApOJIHI ~ JIOTOBOPH, IO CTOCYIOTbCS — TEHITEHI[IapHOi
npoOemMaTHKU, 3rojly Ha 000B’SI3KOBICTDh SIKMX HajaHo BepxosHorw Panoro Ykpainu
(Ipo HUX HTUMETHCS y HACTYIHOMY ITiapo3aiini) 2,

JkepenaMu  BITYM3HSHOTO  KPUMIHAJIbHO-BUKOHABYOTO  TMpaBa,  KpiMm
KPUMIHAJIbHO-BUKOHABUOT'O 3aKOHO/IABCTBA, CJI1]] BU3BHABATH:

. npaBoBi mno3uuii Kouctutyuiiitnoro Cyny VYkpaiHu, BUKIAJEHI B
YXBJICHUX HUM pIIIEHHAX, [0 HaleXaTh 10 chepu KpUMiHAIbHO-BUKOHABYOTO
npasa;

. NPaKkTUKy 3acTtocyBaHHs BepxoBaum Cynom VYkpaiHM IOJOXKEHb

KpuMiHanbHOTO KOJIEKCY YKpaiHHM, SIKI CTOCYIOThCA KPHUMIHAIbHO-BUKOHABUUX
BITHOCHH;

. npakTuky €porneiricekoro Cyay 3 MpaB JIIOAUHU — MO0 TIyMad€HHS
HopM KoHBeHIIT mpo 3aXMCT MpaB JIOJUHU Ta OCHOBOIOJIOKHUX cB0OOa 1950 p.,
[IpoToko:iB 10 HEl, @ TaKOK CTOCOBHO OI[IHKU 3MICTY OKPEMHUX HOPM BITUHU3HSIHOTO
3aKOHOJIaBCTBA Y chepl BUKOHAHHS Ta BiIOyBaHHS KPUMIHAIBHUX MTOKAPaHb.

KpuminaibHO-BUKOHABYE 3aKOHOJABCTBO Ta MPOIIEC BUKOHAHHS U BIOYBaHHS
MOKapaHb IPYHTYIOThCS Ha neBHUX npuHiumnax (ct. 5 KBK Ykpainn).

BuokpemioloTs  3arajibHO-IIPABOBI MPUHIMIHN (3aKOHHOCTI, JEMOKpaTH3MY,
ryMaHi3My, [OBard JO TMpaB 1 CBOOOJ JIIOAMHM), MIDKIrajly3eBl MNPUHIUIN
(cipaBeIIMBOCTI, HEBIABOPOTHOCTI BUKOHAHHS W BIIOYBAaHHS MOKapaHb) 1 ramxy3eBl
OpUHIMON (PIBHOCTI 3aCy/DKEHUX TeEpell 3aKOHOM, B3a€EMHOI BIAMOBIJAIBHOCTI
JepKaBU Ta 3acypKeHoro, AudepeHmianii i 1HIuBiyai3alii BAKOHAHHS MTOKapaHhb,
palllOHAJILBHOTO ~ 3aCTOCYBaHHS  NMPUMYCOBHX  3axOJIB 1  CTUMYJIFOBaHHS

13 Tam camo.
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MPaBOCIYXHSIHOI MOBEAIHKU, MOEJHAHHS MMOKAPAaHHS 3 BUIIPABHUM BIUIMBOM, y4acTi
IPOMAaJICHKOCTI B Mepe10aueHnX 3aKOHOM BHITAIKaX Yy JAiSJIbHOCTI OpraHiB Ta YCTaHOB
BUKOHAHHS MIOKapaHb).

2. KPUMIHAJIBHO-BUKOHABYE IIPABO B CHUCTEMI IIPABA
YKPAITHU

Harmri 3HaHHS po KpUMiHATIbHO-BUKOHABYE MPABO, 5K 1 OyAb-sIKy 1HIIY rany3b
npaBa, He OyayTh MOBHUMHU 0€3 €leMEHTapHOTo, 0ojail MOOIKHOTO YSIBICHHS PO
HBOTO SIK TIPO CKJIAJIOBY CHUCTEMU INpaBa YkKpainu. Po3kputu cucreMy mpaBa o3Ha4ae
3’CyBaTU MOro CTPYKTYpy: 3 SKHX YaCTUH CKJIQJa€ThCid MPaBO Ta SIK BOHU
B3a€MOJIII0OTh. CUCTEMY TpaBa CKJIAJalOTh TaKl €JIEMEHTH: CyO’ €KT IpaBa, HOPMHU
nmpaBa, IHCTUTYT MpaBa, MiArajy3b IpaBa, rajay3b InpaBa (ramzy3l mnpaBa MOXKYTb
MOAUIATUCS HAa PyHIaMEHTaJIBHI 1 CTIeliaibH1) ¥ micucTeMa pasa.

3a BU3HAUEHHSM TEOPETUKIB, «CUCTEMA IIpaBa — i€ IHTErpoBaHa MPUHLIMIIAMU
mpaBa, 3yMOBJICHA CIIOJIyYEHHSIM NpPHUBATHUX 1 IMyOJIYHUX IHTEPECIB CYKYIHICThH
NPaBOBUX HOPM, BHYTPIIIHS OpraHizamis sKOI XapaKTEepU3YETbCS iX €JIHICTIO,
Y3rOJUKEHICTIO, JudepeHlianiel0 Ta TpyHyBaHHAIM Yy BIIHOCHO CaMOCTIHHI
CTPYKTYPH1 YTBOPEHHS».

Bix cucremu mnpaBa ciiig  BIAPI3HATH MPABOBY CHUCTEMY — CYKYHIHICTh
B3a€MOITIOB SI3aHUX MDK COOOI0 CHCTEMH MpaBa Ta 3acobiB ii peamizamii 4. Jlo
OCHOBHUX €JIEMEHTIB MPAaBOBOi CUCTEMM HaJleXkaTh Takl: CHCTeMa IpaBa i cucTteMa
3aKOHOJIJAaBCTBa, IPaBOBl BIJTHOCUHH, IOPUJIMYHA TMPAKTHKA, TOOTO JISIIBHICTh
IPaBOTBOPYUX, IPABO3ACTOCOBHUX 1 IPABOOXOPOHHUX OpraHiB, IpaBOBa MOJITHKA 1
17I€0JIOT1s1, MPABOCB1IOMICTb 1 ITpaBOBa KyJIbTypa, IOPUANYHA HayKa i OCBITa TOIIIO.

Po3rissHeMO B3a€MO3B 130K KPUMIHAJIBHO-BUKOHABUOTO IpaBa Ta I1HLIMX
rajgys3eu npasa.

KpumiHaibHO-BUKOHAaBYE Ta KOHCTUTYyLIMHe mnpaBo. Hopmu OcHoBHOTO
3akoHy VYKpaiHu, SKI MalOTh HAWBUILY OPUAWYHY CUJTy, BH3HAYalOTh, 30KpeMma,
npaBa, cBOOOIM W OOOB’SI3KM JIIOJIMHU Ta TpomajasHuHA. KpuMiHaIbHO-BUKOHABYE
IpaBO Ma€ MOBHOIO MIPOIO BPaxOBYBAaTHU Il Ta 1HII KOHCTUTYLIMHI MOJIO)KEHHS. Y
pa3i HEBIJAMOBIIHOCTI Oy/b-IKOI KpHMIHAJIbHO-BUKOHaBYOi HOpMH KoHcTUTyMIT
VYkpainu ii 3actocyBaHHS 3a00poHs€Tbcs. OCHOBOIOJNOXHI IpaBa Ta CBOOOIU
JIOAWHHA ¥ TPOMaJsSHWHA KPUMiHAJTbHO-BUKOHABUMM IPABOM CHPUUHATO MEPETyCiM
Ha PiBHI peryJtoBaHHs MpaBoBoro crarycy 3acymkennx. KBK Ykpainu naromnomrye
Ha TakoMmy: «3acyJKeHI KOPUCTYIOThCS BCIMa IpaBaMM JIIOJUHHU Ta rpOMaJsHUHA,
nependaueHuMu KoHcturyiiero Ykpainu, 3a BUHATKOM OOMEXEHb, BU3HAYCHUX ITUM
Konekcom, 3akonamu YKpaiHu 1 BCTAHOBJICHUX BUPOKOM Cyy» (4. 2 cT. 7).

KpuminaiibHO-BUKOHABYE Ta KpUMiHAIBHE TIPaBo. TiCHUIA 3B 30K ITUX raimy3ei
npaBa € o4yeBUAHMM. KpuMiHajgbHe NpaBO — 1€ Tally3b MaTepiajibHOTO MIpaBa,
CUCTeMa IOPUIWYHUX HOPM, SKHMH BCTAaHOBIIOIOTHCS 3acaad KpPUMiHAIBHOI
BIJIMOBIJAILHOCTI, BUJIA 3JI0YMHIB 1 TOKapaHHS 3a 1X YYUHEHHS, @ TAKOXK 1HIIN 3aX0/IU
KPUMIHAJIBHO-TIPABOBOTO  XapakTepy. KpuMiHaJbHMI 3aKOH BHU3Haudae, 30Kpema,
MOHSATTA TIOKapaHHS, BUAM TOKapaHb, TMIJACTaBH, YMOBH, MEXI W MOPSIOK

14 KpuminanpHo-BHKOHABYE TIpaBo YKpainu: miapyunnk : TOM I (y K82 2-x 1.) / [Mysuka A. A., Konomnenscekuii B. 5.,
ITucemencekuit €. O Ta iH.]; 3a 3ar. pex. I-pa Iopua. Hayk, mpod. €. FO. bapama. — Kuis : Ham. akan. Baytp. cripaB, ®OII Kanxuba
T.I1. - 2018. — 364 c..
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MpPU3HAYEHHS MOKapaHb, a KPUMIHAIbHO-BUKOHABYE MPABO — MOPSAOK Ta YMOBHU iX
BUKOHaHHS 1 BinOyBanHs. Y vactuHi 1 cT. 1 KK Ykpainu chopmynboBaHo 3aBiaHHs
1eoro Komekcy; B wactusi 2 cT. 50 BUBHAUYCHO METY MOKapaHHS (Kapa 3acyI»KEHOTO,
HOoro BUMpaBIEHHS, a TaKOX 3amo0iraHHs BYMHEHHIO HOBHUX 3JIOYMHIB SIK
3aCyI>KEHUMH, TaK 1 IHIMMH ocobamu). Y cBow uepry, KBK Vkpainu anmantye
3a3Hau€Hl METY Ta 3aBJaHHA 10 KPUMIHAIbHO-BUKOHABYOTO 3aKOHOJIAaBCTBA YKpaiHU
(4. 1 cT. 1), BU3HaUae OCHOBHI 3acO0M BUIIPABIICHHS 1 pecolliaii3allii 3acyKeHHX (CT.
6).

KpuminanbHe mpaBo MICTUTH 1HCTUTYT 3BUIBHEHHS BiJI MOKApaHHS Ta HMOro
BiOyBanHsA (po3ain XII), a KpuMiHAIBLHO-BUKOHABYE IPABO PETIAMEHTY€E MUTAHHS
I0JI0 MPUNUHEHHS BiJOYBaHHS IOKAapaHHSA, a TaKOX IMOPSJAOK 3BUILHEHHS BiJ
B1IOyBaHHS TOKapaHHS, Y TOMYy 4Hciai aoctpokoBoro (posaun V. KBK Vkpaiun).
HaBenenumu npukiagamMu TICHUH B3a€MO3B’A30K aHAII30BAHUX Tally3eil mpaBa He
BHYEPITYETHCS .

OTxe, KpUMIHAJIbHO-BUKOHABYE MpaBO 3a0e3nedye peaizalilo NpHUIHCIB
KPUMIHAJIBHOTO (MaTepiajibHOr0) MpaBa M y I[bOMY acHEeKTI BHKOHY€E MpPOLETYpHI
GyHKITI.

KpumMiHaIbHO-BUKOHABYE ¥ aqMIHICTpaTUBHE MpPaBO. 3B S30K MDK LHUMHU
rajy3sisMd IIpaBa MNpOSIBISEThCA MepenyciM y cdepl ympaBiiHHS YCTaHOBaMHU W
OpraHaMy BUKOHAHHS TOKapaHb, MPOXOKEHHS CIIy)KOMW CHIBpOOITHUKAMHU IUX
OpraHiB, 3aCTOCYBaHHS HUMH (DI3UYHOI CHIIM, CHEI3ac00iB 1 30poi 0 3acyHKeHHX.
JIoBOJII TOMITHOIO € «IPUCYTHICTH» AaJMIHICTPATUBHOIO IpaBa y KPUMIHAILHO-
BUKOHABUYMX BIJHOCHHAX 1 MJ Yac BUPIMICHHS IMUTAaHb PO BiAMOBIIAIBHICTH 3a
IPABOIOPYILIEHHS, 1110 BUMHSIOTHCS 3aCYKEHUMH.

Cepen 6aratbox TakuX MPaBOMOPYIIEHb OCOOJIMBE MICIIE MOCITA€ MPUXOBAHE
BIJI OTJISIy MEepeJaBaHHs 3a00POHEHUX MPEAMETIB 0co0aM, IKUX TPUMAIOTh B yMOBaxX
13001s01i. [3 MeTor 3amoOiraHHs UM Ta IHIIMM MPABOMOPYLIEHHSM 1 3J0YHHAM
3aKk0oHOM Y cT. 188 KYnAII BctaHOBIEHO BIANOBIAANIbHICTS 3a «He3akoHHy nepenauy
3a00pOHEHUX MPEAMETIB 0c00aM, SIKUX TPUMAIOTh y CIIAUYHUX 130JI5TOpaxX, yCTAaHOBAaX
BUKOHAHHS mMokapaHb». BinmosigHo 10 ctatti 255 KVYNAIl ynoBHOBaxeHUMHU
MOCaJI0BUMH 0CO0aAMHU YCTAHOB BMKOHAHHS TOKapaHb YM CIIIYUX 130JISTOPIB Yy pasi
BUYMHEHHS I[bOTO TMPABOMOPYILICHHS CKJIAJA€ThCSA MPOTOKOJ MPO aaMiHICTpaTHBHE
IPaBOIOPYIIECHHS. 3a3HaueHy Mpolenypy periaMmentye [HeTpykuis 3 odopmiieHHs
MOCaJI0BUMH 0CO0OaMH YCTaHOB BHKOHAHHS TOKapaHb Ta CIIIYUX 130JISTOPIB
MaTepiaiiB po aaMiHicTpaTuBHI paBonopymeHHs Big 08.09.2015 Ne 1674/5.

KpuminaibHO-BUKOHABYE Ta KpPUMIHAJIBHE MporecyanbHe mpaBo. Lli ramysi
IpaBa MOB’sA3aH1 Mk CO0O0I0 MepeayciM KpUMIHATHHO-TIPABOBUMH BITHOCHHAMH, SIKI
BUHUKAIOTh 13 MOMEHTY BUMHEHHS 3JI0UYMHY. Y Me)Kax 3a3HaueHUX BIHOCHH 0c00a
MPUTATAETHCS O KPUMIHAJIBHOI BIANOBIAAIBHOCTI, PYU YOMY TaKa BiANOBIIANbHICTh
HACTa€ Ha MiICTaBl BUPOKY CyAY, 10 HAOpaB 3aKOHHOI YUHHOCTI.

Onniero 3 GopMm peamizailii KpUMIHAJIBHOI BIJMOBIAAIBHOCTI € BiIOyBaHHS
BUHHUM TIOKapaHHs. BOHO TpHU3HAYAETHCS CYIOM BIAMOBIAHO JIO0 HOPM

15 KpuminansHo-BHKOHABYE TIpaBo Ykpainu: migpyanuk : TOM I (y K82 2-x 1.) / [My3uka A. A., Kononenscokuit B. 5.,
ITucemencekuit €. O Ta iH.]; 3a 3ar. pex. I-pa Iopua. Hayk, mpod. €. FO. bapama. — Kuis : Ham. akan. Baytp. cripaB, ®OII Kanxuba
T.I1. - 2018. — 364 c..



14

KPUMIHAJIBHOTO MPOIIECYaJbHOTO MPaBa, a BAKOHAHHSA ¥ BIIOYBaHHS MOKapaHHS — 1€
BKe cdepa maii KpuMiHAIbHO-BUKOHaBuoro mpaBa. Y crtarti 4 KBK VYkpaiam
BCTaHOBJIEHO Take: «llijcTaBor0 BUKOHAHHS 1 BiIOyBaHHS MMOKapaHHS € BUPOK CYy.y,
KU HaOpaB 3aKOHHOI YMHHOCTI, 1HIII PIIIEHHS CyAy, a TaKOX 3aKOH YKpaiHH Mpo
aAMHICTIIO Ta aKT MOMIITYBaHHSD.

3arajoM OpraHd W yCTaHOBM BHMKOHAHHS TOKapaHb BUKOHYIOTh HE JIMIIE
BUPOKH, a ¥ OaraTo IHIIMX CYAOBHUX pIilllEHb y KPUMIHANIBHUX copaBax. To0To,
peamizailis TpolecyalbHOi (GOpMH  3TIACHIOETBCS Yy MeXaxX KPUMIHAIBHO-
BUKOHABYOro mpama. [, 3BICHO, Lig Taly3b MpaBa MOCIYTOBYETbCS MOHSATIHHUM
amapatoM, pO3pOOJICHMM  KpUMIHAJIbHUM  TpaBOM  (30KpeMa, MOHSATTAMU
KPUMIHAJIBLHOI BIJIMOBIAAIBHOCTI, 3JI0UYHMHY, TTOKapaHHs 1 HOT0 BHUJIB, 3BUILHCHHS BiJl
BiI0OyBaHHS IIOKApaHHs Ta WOTO BUJIIB, IPUMYCOBOTO JIiKyBaHHs) *°.

Bignosinno pno 3akony (y Tomy wuyumchi KIIK Vkpainu) B KOJOHIsX
3IMCHIOETHCSI OTIEPATUBHO-PO3IIYKOBA JISVIBHICTh, OCHOBHUMHM 3aBJIAHHSIMU SIKO1 €
nomyk 1 Qikcamis (pakTUYHUX JaHUX OPO 3JOYMHM M 1HIN MPaBONOPYIICHHS
OKpeMHX 0C10; 15l AISUTBHICTD 3/IICHIOETHCS OTIEPATUBHUMH MiAPO3/1JIaMi OpraHiB Ta
yCTaHOB BUKOHaHHs nokapansb (cT. 104 KBK Ykpainm).

Takum 4MHOM, KPUMIHATEHO-BUKOHABYE MTPABO T4 KPUMIHAIBHE MPOLIeCyabHE
MIPaBO €IHAIOTH IHTEPECH MPABOCYAIS.

KpuminanbHO-BUKOHaBYEe ¥ MikHapoaHe mpaso. Jlo Jokepen KpUMIHAIBHO-
BUKOHABYOTO IIpaBa HaJeXaTb, 30KPEMa, YMHHI MIKHApPOJHI JOTOBOPH, 3roJy Ha
000B’sI3KOBICTh sIKMX HagaHo BepxoBhoro Pamoro Vkpainu (ct. 2 KBK VYkpainm).
3a3HaueHe NOJI0KEHHS IpyHTyeThcsl Ha KoHeTuTynii Ykpainu.

IcHye 1mina HM3Ka KOHBEHINIM Ta IHIIUX JOKYMEHTIB, $KI BH3HAYalOTh
MDKHApOJIHO-TIPaBOBl CTaHJIAPTH TOBOJDKEHHS 13 3acymkeHumu. lle, 30kpema,
MiHiMallbHI CTaHAAPTHI MTpaBuia MOBOJKEHHS 3 B’ A3HAMU, 3aTBepAkeH1 Konrpecom
OOH 3 npodiakTUKK 370YMHHOCTI 1 MOBOAXeHHS 3 B si3HAMH (JKenesa, 30.08.1955
p.) — HOBa pelaKilis I[bOro JOKyMeHTa Oysa CyTTEBO OHOBJICHA M Mae€ 1HIIY Ha3BY:
«MinimanbHi crangapTtHi npaBuia OOH, ski  CTOCYIOTbCS TOBOJKEHHS 3
yB’si3HeHuMmN» («IIpaBuna Manpenn»), yxsaneHi Ha 24-ii cecii Komicii OOH i3
3ano0iraHHs 3J0YMHHOCTI Ta KpUMIHaJIBHOTO mpaBocyias (Binens, 18— 22 tpaBHi
2015 p.); KonBeniiisi npoTH KaTyBaHb Ta 1HIINX KOPCTOKUX, HEMIOJCHKUX a00 TaKuX,
10 PUHUXKYIOTh T1AHICTh, BU/IB MIOBO/DKCHHS 1 TOKapaHHs, yxBajieHa [ eHepabHOIO
Acambneeto OOH 10.12.1984 p.; MinimanbHi cranmaptHi npaswia OOH, ski
CTOCYIOTBCSI ~ BIJNIPABJICHHS TPaBOCYAas 1moA0 HemoBHOMTHIX  («IIlexiHChKI
npaBuia»), 3areepxkeHi ['enepansnoto Acambneero OOH (Ilekin, 29.11.1985 p.);
MinimaneHi ctanmaptHi npasuina OOH 1mom0 3axo/1iB, HE MOB’I3aHUX 13 TIOPEMHHUM
yB’si3HeHHAM («Tokiiiceki mpaBuia»), yxBayieHi ['enepanpHO0 Acambieero OOH
(Tokio, 14.12.1990 p.); €Bporneichki TeHITEHIIapHI NpaBuia, yxBajieHl KomiteTom
MinictpiB Panu €Bponu 11.01.2006 p., mo perynspHo oHOBIOIOTHCSA; KoHBeHIs
PO 3aXUCT MPaB JIOAUHHU 1 OCHOBONOJIOXKHHUX ¢BoOOT (Pum, 4.11.1950 p.).

16 KpuminanpHO-BHKOHABYE TIpaBo Ykpainu: migpyanuk : TOM I (y K82 2-x 1.) / [My3uka A. A., Kononenscokuit B. f1.,
ITucemencekuit €. O Ta iH.]; 3a 3ar. pex. I-pa Iopua. Hayk, mpod. €. FO. bapama. — Kuis : Ham. akan. Baytp. cripaB, ®OII Kanxuba
T.I1. - 2018. — 364 c..
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[IpakTuka €BponeiicbKOro cyay 3 Mpas JIOJUHU, AISUIBHICTh SIKOTO HAJEKHUTh
70 TpeAMeTa MDKHApPOJHOTO TMpaBa, MOCIYTOBYETHCS MIKHAPOIHO-TIPABOBUMHU
aKTaMd Ta CBIAYUTH MPO HASBHICTh YHUCICHHMX NpoOieM y cdepi BUKOHAHHS U
BiIOYBaHHS MMOKapaHb HAIIOI JepKaBH.

VY mucromani 1995 p. Ykpaina crana uinenom Pagu €Bponu. €BpoariaHTHUHI
IparHeHHs Haoi JepKaBH 3YMOBIIOIOTH, 30KpeMa, pedopMyBaHHS BITUM3HSHOI
NEHITEHIIapHOI CUCTEMH, a TOMY BpaxyBaHHS 3a3HAUYEHUX Ta 1HIIUX MIXKHApPOIHO-
MPABOBUX aKTIB y MPAKTUYHIN AISUTBHOCTI € 00OB’S3KOM IOCAJOBHX OCI0 OpraHiB
KPUMIHAJIBHOI FOCTHUIII HE3aJIeKHO BiJ TOro, 4u OyJlu BOHHU paTHU(diKOBaHI ab0 UM
MalTh CTaTyC MIKHAPOAHUX JOTOBOPIB (TOOTO € JOKYMEHTaMHU PEKOMEHIAIIMHOTO
xapakrepy) .

KpuminaibHO-BUKOHABYE MpPaBO Ye€pe3 YpaxyBaHHS OCOOJMBOCTEH CTaTyCy
3aCy/PKEHOr0 Ma€ MOMITHHUW 3B’SI30K 1 3 1HIIMMM rainy3siMu mpasa. Lle cTocyeTncs
HOPMATUBHOTO PETYJIIOBAHHS PI3HOMAHITHUX BIAHOCHH, 110 TPAJMIIIHO HAJIEKATH,
HalpuKiaa, A0 cpepu 3acTOCYyBaHHS IMBUIBHOTO, CIMEHHOTO, TPYAOBOIO,
¢1HaHCcOBOrO ¥ 1H(pOPMAIIHHOrO MpaBa; NPU LBOMY HE 3aJUIIAIOTHCA OCTOPOHB
[MBUIbHE MpOlIeCYalibHE MPABO M aJIMIHICTPATUBHO MpOIECyaibHE MpPaBo. Y HOpMax
KPUMIHAJIbHO-BUKOHABYOI'O IpaBa BIJIMOBIJHI IHTEPECH 3aCyKEHHX, iX MpaBa Ta
000B’SI3KM HAJIEKHO BIJOOpPaXKEHO, TOOTO BOHU BPAaXOBYIOTh MOJOKEHHS 3a3HAYEHUX
rajysei npasa ‘8,

3. HAYKA KPUMIHAJIBHO-BUKOHABYOI'O ITPABA

CBoro yacy B OJHOMY 13 3aKOHOIIPOEKTIB MOHATTS «HayKa» 0YyJI0 BU3HAUYEHO SIK
«cepa IIATBHOCTI JIIOJUHM, CHOpSMOBaHA Ha OJEpKaHHS (BUpPOOJIGHHA 1
CUCTEMATHU3AIII0 Y BUTJISAI TEOPIi, TIIOTE3, 3aKOHIB MPUPOIH UM CYCIILIHCTBA TOIIO)
HOBUX 3HaHb MPO HABKOJIUIIHIN CBIT, OCHOBOIO SIKOi € 30ip, MOCTIHE OHOBJICHHS,
CUCTEMaTHU3allisl, KpUTUYHUM aHani3 QakTiB, CHHTE3 HOBUX 3HaHb a00 y3arajbHEHb,
[0 OMHUCYIOTh NPUPOJHI ab0 CYCHUIbHI SBUINA, fAKI JOCTIIKYIOThCS, Ta (a0o)
JIO3BOJIAIOTH Oy IyBaTU MPUYMHHO-HACTIAKOBI 3B’ SI3KM M1 SBUIIIAMU 1 IPOTHO3YBaTH
ix mepedir» (mpoekT 3akoHy Ykpainu «lIpo BHeceHHs 3MiH 110 3akOoHY YKpaiHu
«IIpo HayKOBY 1 HAYKOBO-TEXHIUHY AisUIBHICTE»» Bia 14.03.2014 p.).

B topuauuniii mitepatypi 3a3Havaerbes, mo Ha pyoexi 1989-1990 pokis B
VYkpaini Hazpina 00’€kTUBHAa MoTpeda YTOYHWUTH HAYyKOBI MO3MINI, MOJOIATH
KOHCEPBATHBHI Ta JOTMAaTUYHI MOTJISAIM ¥ TIEPEKOHAHHS, BIACTHBI 3acTapiiiil Teopii
BUIIPaBHO-TPyAOBOro mpasa. Came 3 LUM MOMEHTOM 1 IOB’SI3YETHCS IOYATOK
npoiiecy TpaHchopmarlii BUIPaBHO-TPYJOBOTO TpaBa y KpuMiHaIbHO-BUKOHaBue (1.
B. IItanbko).

Hayka xpuMmiHaJIbHO-BUKOHABYOTO TMpaBa — 1€ CKIAJ0Ba IOPUANYHOI HAYKH,
O/lHa 3 Tajys3eil CyCHiIbHMX HayK. Ii 3MICTOM € cHcTeMa 3HaHb — MOTJAIB, ifeil,
KOHLEMIIA 1 Teopid Mpo TMOPSJAOK BHUKOHaHHS W BiIOyBaHHA IOKapaHb,
nependauenux KK Ykpainu, Ta mpo 3acrocyBaHHs npo0ariii.

[IpenmMeToM Hayku KpUMIHAJIbHO-BUKOHABUOTO IpaBa € OCHOBHI, HaWO1IbII
3arajbHl 3aKOHOMIPHOCTI PO3BUTKY CYCHIJIBHUX BIJIHOCUH, IO BUHUKAIOTh Yy 3B’A3KY

17 Tam camo.
18 Tam camo.
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3 peati3alli€ro KpUMIHAJIBHO-BUKOHABYOI (DYHKIIIT JepKaBu (cepes IHIIUX JI0 TaKuX
BITHOCHH HAJICKUTh 1 AISUTbHICTD OPraHiB Ta YCTAHOB BUKOHAHHSA MMOKapaHb), a TAKOX
OB’ SI3aHMX 13 JisNILHICTIO oprafis mpoodarrii

BiamoBimHO 10 mMhOTO TIpeaMeTa MacmopToM HaykoBoi creriambHocTi 12.00.08
— «KpuminanbHe mnpaBO Ta KPUMIHOJIOTIS; KpPUMIHAIbHO-BUKOHABYE IIPABO»
nependavyeHo TMepeliK OCHOBHUX HAmpsMIB JOCHIIKEHb Yy Taly3l HayKu
KpUMIHAJbHO-BUKOHABUOTO TpaBa. Jlo HuX (y TOMy 4YHCII HE BiJOOpaXEHHUX Y
MacIopTi CHEIIaIbHOCTI), 30KpeMa, HaJle)KaTh JOCHIPKCHHS HayKO3HAaBYMX MPOOJIeM
KPUMIHAJIbHO-BUKOHABYOIO npasa, BUBYCHHS KPUMIHAJIbHO-BUKOHABYOIO
3aKOHOJABCTBA, MOro COIlaJbHOI 3YMOBJICHOCTi, SKOCTI ¥ e(eKTHUBHOCTI,
3aKOHOMIPHOCTEH 1 TEHJEHIIM PO3BUTKY TaKOro 3aKOHOJABCTBA, MpoOieM Horo
BJIOCKOHAJICHHS; TEOPETHUYHA PO3pOOKa MUTAHb KPUMIHAIBHO-BUKOHABYOI MOJIITUKH
(mepkaBHOT MOJITUKA y cdepl BHUKOHAHHS TOKapaHb); MPOTPECMBHA CHUCTEMA
BUKOHAHHS TMOKApaHHS, BUBYCHHS W y3araJbHCHHS JIOCBIy 3aCTOCYBAaHHS PI3HHUX
BUJIIB Tpo0aillii (10CyA0BOi, HArJsAI0BOI, MEHITEHI[IapHO1), MOCHIIKEHHS MpoOiieM
Kkiacudikamii 3acy/KEHUX 13 METOI I1HAMBIAyami3alii BUKOHAaHHS IOKApPaHb;
HAyKOBUU TIONIYK aJbTEPHATHB TAaKOMY BHJY ITOKapaHHS, SK IT030aBIICHHS BOJII;
JOCIIJKEHHST Tpo0sieM opraHizaiii JoOpOBUIBHOI IMpalll 3aCy)KEHHX /10 MOKapaHb,
MOB’sA3aHUX 3 130JS1I€I0 Bl CYCIUILCTBA, BUBYECHHS MpoOJieM opraHizaiii Ta
(GyHKIIOHYBaHHS YCTaHOB, 110 MAlOTh CIPUSITH MOCTICHITEHIIIAPHIN Ol JIepKaBU
I0JI0 3BUIBHEHMX; IMpo0jemMa AYHINAaCTUPChKOI OMKKW y cdepl MeHITeHIIapHOi
JUSTTBHOCTI; BIPOBA/KEHHS HOBITHIX JOCSITHEHb y Taly3l TIOPEMHOI apXITEKTYpH,
TOOTO po3poOKa cropyn, siki O BIANOBILAAIM BUMOTAM MIXHAPOJHUX CTaHAApTIB
TPUMAaHHS 3aCY/HKEHUX Ta ONTUMAIBHO CIIPHUSUIN O MPOIIeCY BUMIPABICHHS OCTaHHIX.

[TepeayMoBOIO BUPIINICHHS IIMX MUTaHb € JIOTIYHE BUBUEHHS Ta y3araJibHEHHS
MPAKTUKU 3aCTOCYBAHHS KPUMIHAJIbHO-BUKOHABUOI'O 3aKOHO/IABCTBA, a TAKOX 1CTOPIT
fioro po3BuTKy. Jlo akTyanbHUX MpoOJIeM HAyKH KPUMIHAJIbHO-BUKOHABYOIO IPaBa,
gKa 1X BHUBYAE, HaJleXaTh TaKOX TMPOOJIEeMH KPHUMIiHAIHHO-BUKOHABYOTO
3aKOHOJIAaBCTBA Ta TMPAKTUKH HOTO 3aCTOCYBAaHHsS B IHIMX KpaiHax (MOpiBHSIIbHE
npaBo3HaBCcTBO). OcoOiMBa yBara MNPUILISETHCS JTOCTIIHKEHHIO MIXKHAPOIHO-
MPABOBOI0 MOTEHIlATy PETYJIIOBAHHS MEHITEHIIApHUX BIAHOCUH (MAEThCA MepenyciM
PO MDKHAPOJHI CTAHJAPTH MOBOJDKEHHS 13 3aCy/PKEHHMMH Ta iX YTUICHHS Y
IPAKTUKY BUKOHAHHS MOKapaHs) 2.

3aBHaHHSIMHU HAyKU KPUMiHAJIbHO-BUKOHABUYOTO MpaBa €, 30KpeMa, BUPIIICHHS
byHIaMEHTAIBHUX 1 TPUKIAAHUX MpodieM y cdepi peamizallii KpUMiHAIHHO-
BUKOHABYOi (YHKIII JepkKaBu, po3poOKa CydaCHUX BHUIIPABHUX MOJACNIEH Ta iX
YIPOBAKEHHS B MPAKTUKy BUKOHAHHS TIOKapaHb 1 3a0€3MeUeHHS HOPMOTBOPYOI Ta
HAyKOBO-TI€IarOT14HOl JISUIBHOCTI HOBITHIMU pe3yjibTaTaMH JOCHIIKEHb. 3arajiom
BU3HAYEHHS 3aBJIaHb OYyJ1b-IKO1 HAYKH 3yMOBJICHO ii IPEIMETOM.

Teoperuko-nipuKkIaaHe 3HAYCHHS HAyYKH KPUMIHAJIHLHO-BUKOHABUOTO IIpaBa
NoJisira€ B TOMY, IO BOHAa BHMKOHYE Taki (YHKIIi: METOAOJOTIYHY, HaJaluu
pekoMeHaIli I[oA0 HaWOUIbII JOIIJILHOT OpraHizailii MNpoIecy BUKOHAHHSA M

19 Tam camo.
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B1IOyBaHHS KPUMIHAJIBHUX IOKapaHb; ABOEAWMHY BHUXOBHY (YHKI[IFO — CTOCOBHO
3aCyIKEHUX 1 CYCNUIbCTBA; KOHCTPYKTUBHY (DYHKIIIIO CHHTE3Y 3HaHb Ta ySABIECHb (i,
BJIACHE, 3/IMCHIOE iX cHCTeMaTH3alliio) npo chepy BUKOHAHHS MOKapaHb Ta 1HIIUX
IPUMYCOBHX 3aXO/IIB, IO HE € MOKApaHHSM, a TAKOXK 3aCTOCYBaHHS Mpoobariii.

OTxe, comiaJibHa poJib HAayKd  KPUMIHAJIBHO-BUKOHABYOTO  TIpaBa
3YMOBIIIOE€THCS HEOOXIHICTIO OpraHi3aiii BUBYEHHS W MiABHUIIEHHS €()EeKTHBHOCTI
KPUMIHAIbHO-BUKOHABYOTO MpaBa, IMPOTHO3YBAHHS PO3BUTKY KPHUMiHAJIBHO-
BHKOHABYOI CUCTEMHU YKpaiHU Ta MPAKTUKH BUKOHAHHSA MTOKapaHb.

Buxknanene o3Havae, 10 MpeAMET HAYKHW KPUMIHAIbHO-BUKOHABYOTO IpaBa €
HIMPILIUM 32 MPEeIMET KPUMIHAJILHO-BUKOHABUOTO IPpaBa SIK rajy3i npasa.

Hapasi g0 310004eHHUX CiiJl BIHECTH MPOOJIEMYy MI3HAHHS «TIOPEMHOTO
HACEJIEHH». A 110 MM 3HAEMO IPO 3aCyAKEHUX /10 1030aBiieHHs Boui? CreniaibHui
NEPENUC 3aCyIKEHUX 3a YaciB HE3aJeKHOI YKpaiHM HE IPOBOAUBCS JKOIHOTO pasy.
JlaBHO HacTaB yac 3[IACHUTHA B YKpaiHi NEHITEHIIapHUUN MEepernuc 3acy/KEHUX [0
11030aBJIeHHs BOJI i 0Ci0, SIKi TPMMAIOThCS I1iJ] BapTOrO %%,

CrewiayicT 3a3HayarTh, L0 3a pe3yJbTaTaMU TaKOrO MEPENnucy MOKHa
pPO3paxoByBaTH Ha OTPUMAHHS BUUEPIHOI XapaKTEPUCTHKU OCIO0, K1 epedyBaroTh y
MICIISIX T030aBJICHHS BOJII, a caMe:

. coliagpHO-AemMorpadivudi gaHi (cTath, BiK, TPOMAJSHCTBO, OCBITa, BH]
3aHATh, CIMEHHUMN CTaH, CTaH 370pOB’S 1 T. 1H.);
. KPUMIHAJILHO-TIPABOBI Ta KPUMIHOJIOTIYHI JlaHi (CYIUMICTh, BH]

MOKapaHHs, BUNHEHHS 3JI0YMHY Y CIIBYYacCTl, CyCIiJIbHA HEOE3MEeUHICTh 1 XapaKTep
BUYMHEHOTO 3JI0UYHHY, BIIOYTUH CTPOK, MM1JICTaBH 3BUTILHEHHS BiJ MOKAPAHHS 1 T. 1H.);

. KpUMIHAJIbHO-BUKOHABYI JaH1 (XapaKTEePUCTUKA 3aCyIKEHOTO, KIJIbKICTh
CTATHEHb 1 3a0XOueHb, 3abe3rmeueHHsS pPoOOTOI, MaTepiaJbHO-TIOOYTOBI YMOBH
B1JI0yBaHHs MTOKapaHHs, OTPUMaHH MMOCWJIOK 1 epeiay, HalaHHs M00avyeHsb 1 T. 1H.).

Otxe, OynyTh, 30KpeMa, OTPUMaHI BIIOMOCTI MPO HASBHICTb Yy 3aCy>KEHHUX
COLllAJIbHO HEOE3MEeYHMX 3aXBOPIOBAaHb (HANPUKIAL, TYyOEpKyJIb03, BEHEPHUHI
3axBoproBanHs, CHIJI, Hapkomanis). Ile mae HeaOusike 3HAUYeHHsS I peanizaiii
aJIcKBaTHO1 MOJITUKUA y cdepl OXOpOHU 310pOoB’si HaceleHHs. ChOTroJiHI SIK HIKOJIH
BAXJIMBO MaTH 1H(OpMAII0 HE JUIIe MpPO 3alHATICTh 3aCyKEHUX CYCHIIBHO
KOPHCHOIO TIpaliero, a il mpo BIUIUMB I[LOTO MOKa3HMKA HA IXHIO MOBEAIHKY B MICIISIX
nmo30apyieHHsT BoJil. J[o BaroMux B acIeKTI pecolliajizallii Ta COoIliaJbHOI ajanTamii
HAJICKUTh XapaKTEPUCTUKA COIIaJbHO KOPUCHUX 3B’SI3KIB 3aCyPKCHUX: HAsBHICTbH
ciM’i, moOadeHpb 13 poaWYaMU, OJIEpP>KaHHS TOCWIOK 1 Tepenad, KOPUCTyBaHHS
paBOM Ha Tene(OHHI PO3MOBH Ta BUI3] 3aCyHKeHUX 3a Mexi Y BII.

[IpakTuuHuil 1HTEpEC CTAHOBIATH BIJOMOCTI MPO CTPOKU TmepedyBaHHS OCi0
T1]7] BAPTOO B CIITYMX 130JIATOPaX W IHTCHCUBHICTh MPOBEACHHS 3 HUMH CIIITUUX JIIi:
TaKUil aHali3 € ICTOTHUM B acCHEeKTI BUPIMIEHHS NMUTAHHS MPO CKOPOYEHHS CTPOKIB
TpUMaHHs OCI0 TMiJ BapTOK, y TOMY 4YHCIlI Ha CTajli CyJOBOTO pO3IIIALY
KPUMIHAJIBHOTO TTPOBA/KCHHSI.

Pesynpratu 3a3Ha4€HOTO TEPENUCY MOXKYTh CIYTYBaTH BU3HAUEHHIO HAYKOBO
OOIPYHTOBAHMUX HAMpPsIMIB MNOJAIBIIOT0 pedopMyBaHHS KpPHUMIHAJIBHO-BUKOHABYOI
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CUCTEMU YKpaiHM 1, 3BICHO, PO3BUTKY HIOPUAMYHOI HAYKH. 3arajoM MaTepiaid
NEepenucy CTaHyTh HEOOXiJHOI MIJCTaBOI0 [  YXBAJICHHS BUBAXCHHUX
3aKOHO/IaBUMX 1 MPAKTUYHUX pillleHb Y chepi O0poThOH 31 37T0YMHHICTIO, 30KpeMa 3
NMUTaHb BUKOHAHHS TOKapaHb, pecolliaiizamii Ta comiadbHOl amamnTailii oci0, sKi
BinOyBanu mokapaHHs. [leHiTeHIlapHMII TEepemnuc Mae 3amoyYyaTKyBaTH MOCTIHHUM,
CHUCTEeMHUI MOHITOPHHT TP0o0OJieM BUKOHAHHS MOKapaHb B YKpaiHi.

Jlo cydacHMX 3aBJaHb KpPUMIHaJbHO-BUKOHAaBUOi HAyKH  HAJEXKUTh
JOCTIPKEHHS ¥ BUPIIICHHS] MDKIMCIUIUTIHAPHUX MPOOJIeM, 3yMOBJICHUX POCIHCHKOIO
arpeci€ro, OKYyMaIli€l0 Ta aHEKCIE YacTUHU TepuTopii YKpaiHu (HOBOCTBOpEHI
npobiemu) 2.

30kpeMa, MpO HEOOXIHICTh TNEperjsAy Micas TMOBEpHEHHS YKpaiHOo
3arap0aHux arpecopoM TEPUTOPIH Tak 3BaHUX BUPOKIB Ta 1HIIUX CYJIOBHX PIIICHb y
KPUMIHAJIBHUX TpoBaKeHHAX Tncepaopecnyomk («JIHP» 1 «JIHP»), a 3 uum
NOB’sI3aHAa ToJalblIa [0y 0ararbOX HAIIUMX CIIBBITYM3HUKIB. Tema Takoro
OOTrOBOpPEHHSI — «HAJ3BUYAWHO BaXJIMBA, HAJ3BHYAWHO IJIMOOKA 1 HaJA3BUYANHO
Bakka» (B. T. Manspenko). Tomy mis cnemianictiB (y TOMY 4YHCII B Tally3i
NEHITEHIIapHOT HAyKH) 3aBJaHHA MIOAO0 MPOTHO3YBAaHHS W MOJIETIOBAHHS MOKIUBUX
y MailOyTHbOMY MO, MPOLECIB 1 3yMOBJIEHUX HUMH KPUMIHAJIBbHO-TIPABOBUX Ta
KPUMIHAJIbHO-BUKOHABUMX PU3UKIB Ma€ OyTH cepell MPIOPUTETHUX.

I3 nporo mpuBoy mopeuno 3HoBy mnpuranatu «Rule of Law Checklisty (mpo
HBOTO0 WMILIOCSA y MEpHIOMY MIJPO3JAUI MiJ 4ac PO3MEKYBaHHS MOHATH «IIPaBoO» M
«3aKOHOJABCTBO»). «MIpuUiao TMpaBOBIAAAfs» Ma€ CTaTH HACTIIBHOI KHHUIOKO
KOKHOTO CyIJi, MPOKypopa, Cilia4oro M, 3BicHO, llpe3unenta Ykpainu, HapogHUX
JenyTaTiB YKpaiHd, ypsSOOBIIB 1 BCIX IHIIMX MOCATOBUX OCI0, MPUYETHHUX 0
IPABOTBOPYOCTI, IPABO3ACTOCYBAHHS 200 K YXBAJICHHS MOJITUYHUX PILLICHb.

BuBYeHHs1 Ta 3aCTOCYBaHHA LOrO JAOKYMEHTa B HAayKOBIM JISTIBHOCTI CI1JT
BU3HATH BAXKJIMBUM 3aBJaHHSM YyUYEHUX IOPHCTIB. AKTYaJbHICTh 3a3HAYEHOTO
3aBJaHHS TIOCWIIOEThCS 1€ ¥ TakuM Horo moyioxkeHHsM: «30. Mipuio € Hi
BUYEPIIHUM, HI OCTaTOYHHUM: HOTO MeTa — OXOMNHTH CTPIKHEBI EIEMEHTH
npaBoBiaald. 3 yacoM Mipuiio MoKe 3a3HaTy 3MIH Ta PO3BUTKY, 0O OXOMHUTH 1HIII
acneKkTH 4u HaOyTH MOoJajbIIoi AeTami3anli. MoKyTh BUHUKHYTH HOBI MUTaHHSA, 110
oOyMOBIIOBaTUMYTh Horo mepernsa. Tomy Benemiiiceka Kowmicis perymisipHo
3MIIICHIOBATUME OHOBJICHHSI Mipuiay.

Po3MipkoBytoun TBOpYO, AJIi HAYKOBIIB 1€ O3HAuYa€, U0 3 ypaxyBaHHSIM
HAI[IOHAJIBHUX OCOOJMBOCTEH 1 Cy4yaCHMX BHUKJIMKIB Ha TEOPETUYHOMY piBHI
HEOOX1/THO MPOBECTH MaclITabHe MDKAMCUUIUIIHAPHE AOCTIIKEHHS, Y MeXaX SKOTro
CJII OIIHUTH yHIBEpCAJIbHE 3HAYCHHS Ta TMPAKTUYHWM moTeHmian «Mipuna
MpaBOBIAAA» B YyCiX cdepax MPaBOBIMHOCHH 1 BU3HAYUTH TEPCIEKTUBU MOTO
MOJAJBIIIOTO BIOCKOHAJCHHsS. BakimuBo miTH 00’€KTUBHOTO BHCHOBKY TIPO
Cy4YaCHHUU CTaH AOTPUMAaHHS MPUHIMITY BEpPXOBEHCTBA MpaBa B Y KpaiHi.

Pe3ynbTaTu Takoi iHIIATUBH MOXKYTh OyTH BpaxoBaHi y MPOIEC KOPUTYBAHHS
nokyMeHTta Benemilicbkoto Kowmiciero, TOOTO MaTUMyTh MiXKHapOJAHO-TIPABOBE
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3HaueHHs. OKpiM TOro, HeoOXiaHO miaroryBaru HamioHansHuii koMeHTap «Rule of
Law Checklist» 23,

3-MOMDXK IHIINX CKJIAJ0BUX Y MPOMOHOBAHOMY JOCHIKEHHI i KOMEHTapi Mae
HaOyTH BUPA3HOIO XapaKTepy IEHITeHIiapHa npodaeMaTuka’

[3 MeTor0 BceOIYHOrO Ta SKICHOTO TMi3HAHHSA MpoOJeM, MOB’SA3aHUX 13
BUKOHAHHSAM 1 BiOyBaHHSIM TMOKapaHb 3acCy/KEHUMH, HayKa KPUMIHAIbHO-
BUKOHABYOI'O MPaBa MOCIYTOBYETHCSA MEBHUMU METOJIAMU JTOCHTIKeHHs. MeTo — 11e
CIoCi0 Mi3HAHHS SIBUII MPUPOAM Ta CYCIUIBHOTO >XHUTTS, NMPUMOM abo cucTeMa
MPUHAOMIB, 110 3aCTOCOBYETHCS B sIKIM-HEOynb ranaysi AisuibHocTi. Cepen HayKOBUX
METO/IB  JIOCHIPKEHHS BHUOKPEMIIIOIOTh, 30KpeMa, JIaeKTUYHHUM, CHUCTEMHO-
CTPYKTYPHHH, JOrMaTUYHU (H0oro 11e Ha3uBaroTh (POPMaILHO-JIOTTYHUM ab0 BJIaCHE
IOPUIUYHUM),  COIIOJIOTIYHHUM, ICTOPUKO-TIPABOBUH 1 TOPIBHSILHO-TIPABOBHIA
(KOMIIapaTUBICTCHKHIA) METO/IH.

Hayka kpuMiHaJIbHO-BUKOHABUOIO IIpaBa € TICHO IIOB’SI3aHOI0 3 IHIIMMH
IOPUIUYHUMHU HayKaMH, MEpeayciM 13 KpUMIHAJIbHUM IPaBOM 1 KPUMIHAJIbHUM
IIPOLIECOM, aJMIHICTPATUBHUM IPABOM, MI>KHAPOJHHUM IPAaBOM, 3 KPUMIHOJIOTIEIO Ta
KPUMIHAICTUKOIX. J[OKTpUHanbHI 3100yTKM KpPHUMIHAJIBHO-BUKOHABYOTO IpaBa
IPYHTYIOTbCS, 30KpeMa, Ha PEe3yJIbTaTax JOCHIKEHb y TaTy3sX MeAaroriuyHoi HayKH,
MICUXOJIOTI, TICUX1aTpil ¥ CyA0BOi MEIUIIMHU, OCKIJIBKA B HUX PO3IJISIAIOTHCS TIEBHI
MIATaHHA, K1 TOCIKYE MEeHITEHIIapHa HayKa.

O3zHaifoMJieHHsT 3 pe3yJbTaTaMU Cy4YaCHUX TMEHITEHI[IapHUX JOCIIIKEHb
CBITYUTH MPO T€, IO BITYM3HSIHA KPUMIHAIHHO-BUKOHABYA HAyKa, K CTBEPKYIOThH
(axiBIii, «ITOKHU IO HE € OCTATOYHO 3aBEPIICHOIO 1 HLITKOM 0hopmiIeHOI0». BogHouac
OKpeMi HayKOBIIl BBAXAIOTh, 10 MICISA 300yTTS YKPaiHOK HE3AJICKHOCTI «JIOCUTH
IHTEHCUBHO PO3I0Yaiach MArOTOBKA KaHAUAATCHKUX Ta JTIOKTOPCHKUX TUCEpTallii 13
npo0JjieM KpPUMIHAJIbHO-BUKOHABYOTO TIpaBa», TOAl SAK IHINI CHEIIATICTH HE
NOAUIAIOTh TAKOTO ONTHUMI3MY W pOOJSATH BHUCHOBOK, IO «HAayKa KPUMIHAJIbHO-
BUKOHABYOI'O MpaBa 3ailliyia B TIIyxuil KyT». Takox BiJl3Ha4aeThes, 110 KpHu3a chepu
BUKOHAHHS KpHUMIHAIBHUX TIOKapaHb B YKpaiHi «3yMOBJEHAa W TIEBHUM
IPU3YIMHEHHAM PO3BUTKY HAYKH KPUMIiHAILHO-BUKOHABYOTO IIpaBa»>>

TouaTbes nmuckycii 1 MO0 PO3YMIHHS TPOIECY BUKOHAHHA KPUMIHATBHUX
MOKapaHb. BHOKPEMIIIOIOTH JIB1 OCHOBHI KOHIIEIIIIII IIHOT0 Tpoliecy: 1) BUIIpaBHY, 110
IPYHTYEThCS Ha 1€l TOEJIHAHHS TOKapaHHS 3 BUIIPABHO-TPYJAOBHM BIUIMBOM 1
CTaBUTh 3a METY BHIIPABIICHHS W pecoIliami3alliio 3acyIKEeHHUX; 2) KpUMIHAIbHO-
BUKOHABYY, 3T1HO 3 KO BUKOHAHHS MOKApPAHHSA TOJISTAE Y 3MIMCHEHH] BIACTUBUX
oMy TpaBOOOMEXEHb, a CYTHICTIO JISUIBHOCTI 3 BUKOHAHHS MOKapaHHS BUCTYIAE
peaizalis Kapu.

3arajioM, Ha HaIly AyMKY, IpPeAMET TaKoi AUCKYCII CJIiJI BU3HATU HATyMaHUM,
OCKIJIbKH TIPOIIEC BUKOHAHHS KPUMIHAJIBLHUX TOKapaHb 3a 3raJjaHuMH KOHIICTIIISIMU

2 Mysuka A. A. Rule of Law Checklist: cpitornsana npakTuuHa izes BepXoBeHCTBa Npasa // KpuMiHadbHe MpaBo B yMOBax
riobanizauii : Marepiaan MixkHapoaHOi Hayk.-mipakT. kKoHd. (M. Oxeca, 25.05.2018 p.). Oxeca : HY «Opecbka ropuauyHa akaaeMis»,
Kadeapa kpumiHaapHOTO mpaBa, 2018. C. 43-45.

24 KpuMiHaIbHO-BUKOHABYE TTpaBo YKpainu: migpydnuk : TOM I (y K82 2-x 1.) / [Mysuka A. A., Kononenscokuii B. 5.,
ITucemencekuit €. O Ta iH.]; 3a 3ar. pex. I-pa Iopua. Hayk, mpod. €. 0. bapama. — Kuis : Ham. akan. BaHyTp. cripaB, ®OII Kananba
T. 1. — 2018. — 364 c.
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IITYYHO PO3PUBAETHCS HA JIBl, HIOM CyMepeusiMBi CKIAJ 0B, X0Ua HACIPABAl OCTaHHI
— B3aEMO3AJICKHI €IeMEHTH eauHoro I1ioro. Lle, 3BicHO, HE O3HauYae 3amepeUCHHS
HEOOX1THOCTI TMOJANBIIOT0 BIAOCKOHAJICHHS IEHITEHIIAPHOI MPAKTUKA BHKOHAHHS
KpUMIHANBHUX TMOKapaHb. HaTomicTh MU 3rofgHi 3 THM, IO CyYacHi MpoOieMu
KPUMIHAIbHO-BUKOHABYOIO TpaBa IMEBHOIO MIPOI0 YCKIATHIOIOTHCA PaaTHCHKUM
CHAaJIKOM OKPEMHUX TIOJIOKEHb SIK TOCTYJaTiB TEOPETUYHHX OCHOB BHUKOHAHHS
MOKapaHb, PO3pOOJICHUX HAYKOIO BUIIPABHO-TPYOBOIO MpaBa.

CBoro uacy 3Ha4HMHA BHECOK Yy PO3BHUTOK IEHITEHIIapHOI HAyKH 3pOoOUIH
HayKoBII KHIBCBKOrOo IOpUIMYHOTO I1HCTUTYTY (paHimie Ha3uBaBcsi KuiBchbKuii
IHCTUTYT BHYTpIIIHIX cripaB) KuiBChbKOro HaIllOHAJIBLHOTO YHIBEPCUTETY BHYTPIIIHIX
crpa. IcTopis ioro cranoBiieHHs Oyia 3aro4aTkoBana e B 1975 p?e.

4. KPUMIHAJIBHO-BUKOHABYE IIPABO SIK HABYAJIbHA
IOPUINYHA JUCIHUIIJITHA

3a BU3HAYEHHSAM CIHELIaNICTIB y rajgy3l MeJaroriki, HaB4ajbHa JUCLUILIIHA —
LI€ «HAYKOBO OOIDYHTOBaHa CHCTEMa 3HaHb, HABUYOK 1 BMIHb, SIKy B1110paHO aJs
BUBYEHHS B PI3HOMAHITHUX OCBITHBO-BUXOBHHMX cHcTeMaX. KOHKpeTHHil mepenik 1
B3a€MO3B’S3KM TPEIMETIB BU3HAYAIOTHCS HABYAIBHUMH IUIAHAMH, CTPYKTYPO
JIOTIYHUMU CXEMaMH MiArOTOBKH BiAMOBIAHUX (axiBiiy (B. B. Sdrymos).

HaBuanpna mucrtmmurina «KpuMiHaIbHO-BUKOHABUE IPABO» BUBUYAETHCA Y
BUIMX HAaBYAIBHUX 3aKjajax oopuaudHoro mnpoduro. BoHa r1pyHTyeThcs Ha
YUHHOMY  3aKOHOJABCTBI ~ YKpaiHW, TBOpPUYMX 3700yTKax MEHITEHIIapHOI,
KPUMIHAJIBHO-TIPABOBOI Ta I1HIIMX IOPUIMYHUX HAyK, a TaKOX Ha JOCSITHEHHSX
MeJIarOT1YHUX, TICHMXOJOTIYHMX, COIIOJOTIYHMX, MOJITUYHUX, (UI0CODChKUX 1
Oaratbox 1HIIUX HayK. [IpeqMerom ii BUBUEHHS €, 30KpeMa, TPoOIeMH CTaHOBIICHHS
KPUMIHAJIbHO-BUKOHABYOI TMOJITHKMA Ta KPUMIHAJIBHO-BUKOHABYOTO TIPaBa, OCHOBHI
TEOPETUYHI TOJIOKEHHSI TEHITEHLIAPHOT JOKTPUHHU Ta MpOOJEMU MPAKTUKH
BUKOHAHHS TOKapaHb, CHCTEMa KPHUMIHAJIbHO-BUKOHABUOTO 3aKOHOJABCTBA Ta
KPUMIHAJIbHO-BUKOHABY1 MPABOBIJHOCUHH, IOpUJIMYHA pErjiaMeHTallisi MpaBOBOrO
CTAaHOBHIIA Cy0’€KTIB Ta 1HIIMX YYaCHUKIB KPUMIHAJIbHO-BUKOHABUOI'O MPOLECY,
CHCTeMa KPHMIiHAJbHO-BUKOHABUOTO BIUIMBY, HOTO BUIU ¥ 3acO0M BUMPABICHHS Ta
pecowianizamnii, MDKHApOJIHE CHIBPOOITHUUTBO y cdepl BHUKOHAHHS MOKapaHb,
CHCTEMa OpraHiB Ta yCTaHOB BUKOHAHHS MOKapaHb YKpaiHW, MPABOBE PETyIIOBAHHS
W TMOpSAOK BHKOHAHHS YCIX BHJIB KPUMIHAJIBHUX TIOKapaHb, 3BUILHEHHS BiJl
B1I0YBaHHS MMOKapaHHS Ta MOCTICHITEHIIapHUK BITMB. OCHOBHI 3aBJaHHS BUBYCHHS

mucruiuiiag «KprMiHambHO-BUKOHABYE TIPABOY»: 3M00yTH CUCTEMHI 3HAHHS B
rajry3i MpaBOBOTO PETYIIOBAHHS BUKOHAHHS PI3HUX BHJIIB KPUMIHAJIBHUX MOKApaHb,
a TaKOXX OBOJIOJITH HABUYKAMU iX 3aCTOCYBAaHHS B MPAKTHYHIN MismibHOCTI. [lpum
IIbOMY BHKOPHCTOBYIOTBCSI Takli (OpPMH HAaBYAJIBHOTO TIPOIECY, SIK JICKIIIi,
CEMIHAPChKI, IPAKTUYHI, CAMOCTIMHI W 1HIUBIAYyaJbHI 3aHATTSA, a TaKOXX HaBUaJIbHA
MPAKTHKA Ta CTA)KyBaHH.

Cucrema Kypcy HaBYalbHOI mucHuIuiiHd «KpuMiHambHO-BHKOHABUE TPABOY
OOyMOBITIOETBCSI CUCTEMOIO KpHUMiHAIHHO-BUKOHABYOTO TIpaBa SIK Taiy3i MpaBa Ta

26 KpumiHaTbHO-BHKOHABYE TTPaBo YKpainu: migpyanuk : TOM I (y K82 2-x 1.) / [Mysuka A. A., Koronenscekuii B. 5.,
ITucemencekuit €. O Ta iH.]; 3a 3ar. pex. I-pa Iopua. Hayk, mpod. €. FO. bapama. — Kuis : Ham. akan. Baytp. cripaB, ®OII Kanxuba
T.I1. - 2018. - 364 c..
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3akoHOJaBcTBa. OTXe, HaByallbHA AMCUUIUIIHA CKIQJA€ThCS 13 JBOX YacTUH —
3aranbpHOi Ta Oco0IMBOT y AKX BCEOIYHO PO3TIAAAIOTHCS TEOPETUUHI Ta MPUKIIAIHI
UTaHHs HAayKu>’

BUCHOBKMU /10 TEMHA

Koxkna ramy3p mpaBa, y TOMY 4YHCIl ¥ KpUMIHAJIbHO-BUKOHABYE TIPABO,
3aKpIIUIIOE Yy CBOIX IHCTUTYyTaxX 1 HOpMax Wi, MPUHIMIIM, CTpaTeriio, HampsMH,
OCHOBHI 3acO0HM 1 METOAM MOJITHKHU JepXkaBu B Tik M iHmINA cdepil. BignosigHo 1
KPUMIHAJIbHO-BUKOHABYE MPABO 3aKPIIUIIOE Yy CBOIX HOPMax OCHOBHI IOJOXKEHHS
MOITUKKM JiepkaBU Yy cdepl BUKOHAHHS TMOKapaHb. Pa3oM 13 TUM KpHUMiHAJIbHO-
BUKOHABYE TPABO HE € MACUBHUM PEECTPATOPOM JEp>KaBHOI MOJITUKU. BoHO Mae
BJIACHI HEMOpYIIHI 0a30Bi MOJOKEHHS, HA SKI HE MOXE 1 HE IMOBHHHA BIUIMBATH
nomrtuka. CTBEpAKyBaTu 1€ J103BOJIsi€ 3akpimyieHu y cr. 8 Koncrurynii Ykpainu
IIPUHIIAIT BEPXOBEHCTBA MpaBa.

KpuMiHaJIbHO-BUKOHABYE TPABO € CYKYIHICTIO 3a0€3MEYEHHX CHJIOK0
JIepKaBHOTO MPUMYCY 3arajibHO000B’SI3KOBUX HOPM, 110 PETJIAMEHTYIOTh AISTIbHICTD
OpraHiB 1 yCTaHOB BUKOHAHHS MMOKapaHb, BA3HAYAIOTH MOPSAOK BUKOHAHHS Ta YMOBU
BIIOYBaHHSI IOKAapaHb, PETYIIOIOTh MPABOBIAHOCHHM, IO BUHHUKAIOTH y cdepl
BUKOHAHHS MIOKapaHb.

[ToHSATTS KpPUMIHAILHO-BUKOHABUOTO TIpaBa 1 KPUMIHAJILHO-BUKOHABUOTO
3aKOHOJaBcTBa He 30irarothcs, xoua KBK VYkpainu 1 € gopmoro kpumiHaibHO-
BUKOHABYOI'O IpaBa, ajie HE €IuHO. HopMmu KpHMiHAIHHO-BUKOHABYOTO IpaBa
MICTATBCSI HE JIMIIE Yy KPUMIHAIBHO-BUKOHABYOMY 3aKOHOJABCTBI, a W B IHIIUX
rajiy3sx 3aKOHOJABCTBA, HANpPHKIAA, Y 3aKOHaX NpO BUOOpPH, y TMEHCIHHOMY
3aKOHOJABCTBI1 TOILIO.

KpumMiHaJIbHO-BUKOHABYE TMPAaBO € CaMOCTIHHOIO Trady33l0 MpaBa, 110
XapaKTepU3y€e€ThbCA BIACHUM TIPEIMETOM 1 METOJOM MPABOBOTO PETYNIIOBaHHS, a
TaK0X CHCTEMOIO HOPM.

[Ipenmer KpuUMiHAIBHO-BUKOHABYOTO 3aKOHOJABCTBA BXOAHWTH MO TMpEAMETa
IIPABOBOTO PETYNIOBaHHS KPUMIHAJIBHO-BUKOHABYOTO TMpaBa SK Taly3l IIpaBa.
[IpenmeToM perymoBaHHS KpPUMiIHAIbHO-BUKOHABYOTO TIpaBa W 3aKOHO/ABCTBA
HacaMIiepe]] € AisUTbHICTh OpraHiB 1 yCTAaHOB BUKOHAHHS MOKapaHb. Lle BurmBae 3 m.
14 ct. 92 Konctutyuii Ykpainu. Kpim toro, 4. 1 ct. 1 KBK VYkpaiau yrountoe:
«KpumiHanpbHO-BUKOHABYE 3aKOHOJIABCTBO YKpaiHW PErVIAMEHTYE MOPSAOK 1 YMOBU
BUKOHAHHS Ta BiIOYBaHHS KPUMIHAIBHUX MTOKAPAHD.

MeTonoM TpaBOBOTO PETYNIOBAHHSA y KPUMIHAIHLHO-BUKOHABYOMY TIpaBi €
METO/I BJITHOTO HaKazy.

3aBaaHHd sl camocTiiiHoi poooTu 10 Temnu 1:
1. OCHOBHI HAyKOBI IIKOJIM HAYKH KPUMIHAIbHO-BUKOHABYOT'O MpaBa.

27 Tam caMo.
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[Ipoliec BUKOHAaHHA BCIX BHUIIB KPUMIHAJIBHUX TMOKapaHb SK

HallBa)XKJIMBIIIA TI3HAaBaJlbHA IMpo0ieMa [Js HayKd KPUMiHAIbHO-BUKOHABYOTO

npasa.

3.

CyuacHl miaXoad A0 BU3HAYEHHS JKEpeN KPUMIHAIbHO-BUKOHABYOTO

npaBa YKpaiHu, iX 3HAYCHHS JJIs1 IPABO3aCTOCYBAaHHS.

4.

S.
6.
7
8

1.
2.

KpuminanbHO-BUKOHABYA MOJIITUKA YKpaiHU.

KpuminanbHO-BUKOHABYE MPaBO: MOHATTS, IPEAMET, METO/] Ta 3aBJIaHHI.
[TpuHLIMIIN KPUMIHATBHO-BUKOHABYOIO MIPABA.

3aranpHOTaTy3€B1 MPUHIUINA KPUMIHAJIBHO-BUKOHABYOIO MPaBa.
KpuminaabsHO-BUKOHABY1 MPABOBIIHOCHHHU.

InguBinyanbhi 3aBaanns 10 Temn 1:
BunpasHa mapagurma rnpoiecy BUKOHaHHSI KpUMIHAJIBHUX ITOKapaHb.
KpuminanbHO-BUKOHABYA napaaurma polecy BUKOHAHHS

KPUMIHAJIBHUX TTOKapaHb.

3.
4.
S.
6.
7.

[ToHATTS EHITEeHIIIapHOT 3JJOYMHHOCTI Ta 11 OCHOBHI XapaKTEPUCTUKHU.
3anoO0iranHs NeHITEHIIapHIN 3TOYUHHOCTI.

Mixraity3eBi NpUHLIMIIA KPUMIHAIbHO-BUKOHABYOTO MPaBa.

["amy3eB1 NpUHLMIIKA KPUMIHAIBHO-BUKOHABYOTO MPaBA.
KprMiHalbHO-BUKOHABYE MPaBO 1 CYMDKHI Taily3l IpaBa, 3B'S30K 1

BIIMIHHICTb MK HUMH.

8.

KpuMiHanbHO-BUKOHABYE paBo 1 KpHUMIHAJIbHO-BUKOHABYE

3aKOHOJaBCTBO: HOT0 MeTa Ta 3aBJaHHI.
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TEMA 2. TIPOBJIEMHA OIITUMI3AIIT TPOIIECY BUKOHAHHSI
IOKAPAHB B YKPAIHI
(6 roquHM)
ILinan
[Ipobyiemu onTuMizarlii Mporecy BUKOHAHHS MTOKapaHb B Y KpaiHi.

3apyOi>KHUI TOCBIl BAKOHAHHS TIOKAPaHb.
3aranpHa XapaKTepUCTHKa MPABOBOIO CTATYCY 3aCYIKEHUX.
OcHOBHI TTpaBa i1 000B’ 13K 3aCYIKCHUX.

PwhpE

PEKOMEH/IOBAHA JIITEPATYPA

1. TaBomxancekuii O. B., Ilpuxoapko B. FO. OcobnuBocti amanTariii
HAI[IOHAJIFHOI CHUCTEMU TMOKapaHb J0 €BPONEHCHKUX CTaHAapTIB. /Ipaso ma innosayii.
2020. Ne 2. C. 87-92.

2. Ax 3pobutn B’s3HUII Kpamumu B cBiTl. JlocBim Hopserii. URL:
http://edu.helsinki.org.ua/pod/novini-vipusknikvprogrami/yak-zrobitivyaznits-
krashchimi-v-sv-t-dosv-d-norveg .

3. €poneiiceki TIopemui mpaBuia. URL: http://zakon4.rada.gov.ua/laws/
show/994_032/printl436376341337866 .

4, Haka3 MinicrepctBa toctuilii Ykpainu Bix 29.01.2019 Ne 272/5 «IlIpo
3aTBepKeHHs [lopsiaky 3miMCHEHHS Haryisy Ta MPOBEACHHS COIlalbHO-BHUXOBHOI
po0OOTH 13 3aCyI)KEHUMU J0 MOKapaHb, HE TIOB’s3aHUX 3 Mo30aBieHHsIM Boti». URL:
https://zakon.rada.gov.ua/laws/show/z0120-19#top .

5. TaBomxkancekuii O. B., IIponienko O. A., rymaHi3allis CUCTEMU BUKOHAHHS
MOKapaHb SK 3alopykKa BHIIPABIEHHS 3acy/DKeHUX. [Ipaso ma inHOBayiliHe
cycnineemeo. Ne 1 (16) 2021. C 113-118.

6 KpuminanbHO-BUKOHaBYE MpaBo Ykpainu : miapyunuk : TOM I (y K82 2-x
T.) / [My3uka A. A., Kononenbcohkuii B. f., [TuceMencokuit €. O Ta iH.] ; 3a 3ar. peil.
n-pa opun. Hayk, npod. €. FO. bapama. — Kuis : Ham. akan. BayTp. cnipa, ®OII
Kannuba T. I1. — 2018. — 364 c.

10. Koncturymist Ykpainu: 3akon Ykpaiau Big 28.06.1996 p. No 254k/96-BP.
URL: http://zakon5.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80 .

11. KpumiHaibHO-BUKOHABUMI Kojekc Ykpainu. Kopekc VYkpainu; Bia
11.07.2003 Ne 1129-1V. URL: https://zakon.rada.gov.ua/laws/show/1129-15#Text .

12. Kpuminanpauii kojaekc Ykpainu: 3axoH Big 05.04.2001 p. Ne 2341-lll.
URL:  http://zakon3.rada.gov.ua/laws/show/2341-14 (latra  3BepHEHHS
10.08.2023p.).

META JIEKIII
MerToro nex1ii € MpaBoOBUI CTaTyC 3aCyAKEHOTO, 3arajJbHHUil MPaBOBUIl cTaTyc
IpOMaJITHUHA, CIICIIAIbHUN MPaBOBUN CTATYC, 1HIMBIAyaJlbHUN MPABOBUI CTaTyC,
MDKHApOJIHUN MPAaBOBUI CTaTyC, Cy0 €KTUBHE MPaBO 3aCyIKEHOI0, 3aKOHHI 1HTepecH


http://edu.helsinki.org.ua/pod/novini-vipusknikvprogrami/yak-zrobitivyaznits-krashchimi-v-sv-t-dosv-d-norveg
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https://zakon.rada.gov.ua/laws/show/1129-15#Text
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3aCyJPKEHOT0, IOPUIMYHUIA 000B 30K 3acymkeHnx 26, Kpim, Lporo cucrema

BIJIHOCHH, 1110 CKJIAJAEThCSI MK 3aCy/DKCHHMH 1 OpraHaMu Mpooarrii Ta yCTaHOBaMHU
BUKOHAHHS TOKapaHb 3 MPUBOAY Opranizaiii BifOyBaHHsS TOKapaHHS, BUOODPY
HamnpsMiB, 3ac00iB 1 METOJIB BIUIMBY Ha 3aCy/DKCHHX. A TaKOXX yYMOBH, y SKHX
Bi0yBacTHCA BUIIPABICHHS 0COOH Ta ii pecomiamnizamis 2°

BCTYII

[IpobnemMu 3MeHIIEHHS KIUTBKOCTI 0ci0, 1o mepedyBaloTh y  MICIIX
1030aBJIEHHS BOJII, 3aMI00ITaHHs 3JIOYMHHOCTI, @ TaKOXK €(EeKTUBHOTO BHUIIPABJICHHS
3aCY/DKEHUX — KIIIOYOBI JJisi OyJbh-IKOi CHCTEMHU BHUKOHAHHSI TMoOKapaHb. [y
BUPIIIECHHS! HaBEICHMX MUTaHb Yy OaraThboX JepikaBaxX CBITY, 30KpeMa B KpaiHax
€poneiicbkoro Coro3y, AaBHO (yHKIIoHye mpooOariis. Ha MikHapoaHoMy piBHI
MPUIHATO PsAJl HOPMATUBHO-TIPABOBUX aKTIB, 1110 CTOCYIOTHCS 1€ chepH 1 MOKIUKAHI
ryMaHi3yBaTH CTaBJIEHHS JIO 3aCy/DKEHUX. Y CBIJIOMJIIOIOYM  HEOOXIJIHICTh
e(EeKTUBHOIO BHIPABICHHS Ta pecoliams3anli 3acy/KeHHX, Yy Jep)KaBax
€Bponeiicekoro Coro3y Bxke AaBHO (PYHKIIOHYE Mpo0allisl, a OpraHy BJIaau [UX KpaiH
PO3pOOUITH TTPABOBY OCHOBY Ta 3allPOBAIMIM BEIUKY KIJTBKICTh JE€PKaBHHUX MPOTPaM
y miid cdepi 3 METOW MAOCITHEHHA IUIeH, ais sSKuX 1 OyJio 3ampOoBaIKEHO
(GyHKUIOHYBaHHA MpooOamii. YKpaiHa 3HAXOAUTHCS JMIIE HA €Tall CTaHOBJICHHA
cucTeMu npooarlii, sika 6 Bigmosinana ixei rymanizmy>

1. NPOBJEMU ONTUMI3BALII MNPOLECY BUKOHAHHS
IMMOKAPAHb B YKPAIHI.

OcHoOBHa poJIb y MEPEBUXOBAHHI 3aCY/PKCHHUX BIJITpac caMe TMOKapaHHs, SKe
Mae KapajbHi Ta BUXOBHI BIacTUBOCTI. Cucrema mokapanb Ykpainu nependoavae 12
BUJIIB TOKapaHb. KpuMiHaIbHO-BUKOHABUMN KOJEKC TPYIMye iX Ha JBa BUAM 3a
O3HAKOIO0 TIOB’SI3aHOCTI 13 1M030aBieHHAM Bouii. Lle moBoJI MUPOKUI MeperiK, SIKIIOo
3Ba)KaTH Ha CHCTEMY IMOKapaHb €BPOIMEHCHKHUX KpaiH, sIKi MEepeBa)XHO MAIOTh JIUIIIE
JIBa BUAM TIOKapaHHs — M030aByieHHS BOJI Ta mtpad. Taka Hepo3raidyKeHa cuctema
MOKapaHb Ma€ CyTTEBI MepeBaru: mo-mepiie, 11e moJerye podoTy CyaliB, MO-apyTe
1€ ToJerirye poOOTy BUKOHABYMX OPTaHiB 1 CIOPOIIYE caMy CHCTEMY iX opraHizaiii.
EdexktuBHa poboTa CyqAiB Ta BUKOHAaBUMX OpraHIB AYyXE BaXJIMBI JJIsl TOro abu
MOKapaHHsA CIOPaBWIO BHUXOBHUM BIUIMB Ha 3acymxkeHoro. Kpim Toro mpo
HEOOXIJHICTh CIPOINECHHS CUCTEMHU IMOKapaHb CBIAYUTH 1 TOW (QakT, mo Oarato i3
nepenOaueHux KpumiHaibHHM KOJeKCOM YKpaiHM BHUIIB TOKapaHb, Oarato He
3aCTOCOBYIOTHCS Ha MpaKTHIIl 1 € HeeekTuBHUMU. Hampukiian BunpaBHi poO0OTH, 110
NOJIATAOTh Y BiAOYBaHHI 3a MicIieM poOOTH 3aCyKEHOTO 1 CTATHEHHI 13 CyMHU Horo
3apo0ITKy BipaxyBaHb B JOXIJ JEpKaBH y PO3MIpi BiJ AECATH 10 NBAAISTH
BiJICOTKIB.

28 KpuMiHaNbHO-BUKOHABYE MpaBo Ykpainu : migpydnuk: TOM I (y K82 2-x T.) / [Mysuka A. A., Kononenscekuit B. f.,
[ucemencekuit €. O Ta iH.] ; 3a 3ar. pex. A-pa opun. Hayk, npod. €. 10. bapama. — Kuis : Har. akan. Baytp. cripaB, ®OIT Kanauba
T.II. — 2018. — 364 c.

2 Tapomxkancekuit O. B., ITponenko O. A. ['ymaHi3allis cuCTeMH BUKOHAHHS MOKAapaHb K 3aMOpyKa BUTIPABJICHHS 3aCyKEHUX.
IIpaBo Ta inHOBaniitee cycminsero. Ne 1 (16) 2021. C 113-118.

30 Tapomxaucekuii O. B., Tporenko O. A. ['ymanizamisi cHCTeMH BUKOHAHHS MOKapaHb SK 3aMOpyKa BUIMPABICHHS 3aCYKCHHUX.
IIpaBo Ta inHOBaniitee cycminscro. Ne 1 (16) 2021. C 113-118.
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Takuii po3mip CTATHEHb YAacTO HECYTTEBUW 1 HE CIPaBJsiE HAJIEKHOTO
KapaJbHOTO BIUIMBY Ha 3acypkeHoro. KpiM Toro B ymoBax mommpeHoi 6e3po0iTTs
foro (axkTUYHO HEMOXJIMBO 3acTocyBaTH. [Ipu pedopmyBaHHI cucTeMu MOKapaHb
BOKJIMBAM € KOMIUIGKCHUH MiAX1J, SKAWA BKIIOYATHME BUBYCHHS 1HO3EMHOTO
3aKOHOJIAaBCTBAa, TPAKTUKA CyAy, T[IO3UTHBHUX 1 HETAaTHBHUX pe3yJbTaTiB
3aCTOCYBAaHHS OKPEMHX BUJIB MOKAapaHb 3a KOHKPETHI 3JI0YMHH, TAKOX HEOOXITHO
BpaxoByBaTH HasBHY CHUCTEMY MEHITEHI[IapHUX OpraHiB YKpaiHW Ta CTaH YCTaHOB
BMKOHAHHS IIOKapanb 2,

Tansoxkancekuii O. B. Tta Ilpuxoasko B. FO. HaronomymoTs Ha HEOOX1THOCTI
3MiHI ME€XaHi3My MpU3HauYeHHs TpadiB Ta BU3HAYEHHS ioro po3mipy. Cyau MaroTh
OpIEHTYBaTUCS Ha MaWHOBHI cTaH Ta o0co0y 3acymkeHoro. HecmpaBemBo
3acTocoByBaTH ImTpad a0 0CiO, SIKI MOXYTh COO1 JO3BOJMTH CIUIATUTH JCpPKaBl
BENUKUM mTpad 1 HEBIAUYTU HISKUX (PIHAHCOBUX OOMEXKEHB IIPU IIbOMY.

Takum 4YMHOM HE peani3yeThCcsl TOJIOBHA MeTa TMOKapaHHS — BUIIPAaBJICHHS
ocoOu, 100 BOHA 3po3yMijia, IO BUMHEHHS 3JI0UYMHY TATHE 3a COOOI HEraTUBHI
Hachiaky. Takok HEe MOYKHA TpU3HAYATH MTpad, SKUH CTaBUTh POJAUHY 3aCyIKCHOTO
y HAATO CKPYTHE CTAHOBUIIE 1 YHEMOKJIMBIIIOE HOPMAJIbHE JKUTTS, 3aJIMIIAl0uH ix 6e3
3aco0iB icHyBaHHs [ 1, c. 87-92].

[Ilogo mokapaHHsl y BUIJISAl MO30aBJIEHHS BOJI, TO CHiJ 3BEPHYTH yBary Ha
AKICHI YMOBU HOro BiAOyBaHHs. SIKIIO KpHUMiHAJIbHO-BUKOHABYE 3aKOHOIABCTBO 3
gaciB YPCP 3a3naBano 0e3niu 3MiH, TO «paJsSHCHKI» YCTAaHOBU, B SIKMX OcoOHU
BiZI0YBaIOTh TIOKAPaHHs y BUIIAI H030aBIeHHs BOJi, Mailske He MOJEpHi3yBammcs. Ix
CTaH HE BIJNOBIAA€ Cy4YaCHUM yMOBaM JUIS KUTTS, OCKIIBKM OUIbIIIA YaCTUHA 3 HUX
noTpeOyIOTh KamiTadbHOTO peMOHTY. BinOyBaHHS MokapaHHS B MOTaHUX yMOBax 3
OJIHOYACHUM TMOPYIIECHHSM TPaB JIOAUHU, TATHE 32 COO0I0 HE TUIHKH HEMOKJIUBICTDH
BUIIPABUTHUCS 0CO0I, a TAKOXK CUJIbHY 1 4aCTO HEBUITPAaBHY JAedopMarrito cBizomocTi [1,
c. 87-92]. Cran ycTaHoB BifOyBaHHs MOKapaHb B YKpaiHi Ma€ HACTIIbKU HE3aI0BIIbHI
YMOBH, IO MepeOdyBaHHS B HUX MOPYILIYE OCHOBHI MpaBa JIOAUHU, NepeadadeHi
€sporneiicrkoro Konsenitieto 3 npas moaunu. Lle niarBepmkye 6e3miu pimens ECIT,
30kpemMa «bakumxoB poTu Ykpainn», «HeBmepxkuupkui npotu Ykpainuw», «['aByna
npotu Ykpainn», «Canaxoa Ta IciasiMoBoi mpotu YkpaiHu» Tomo. Y HHUX PIIISHHSIX
BCTAHOBIIEHO (PaKT TaKWX MOPYIIEHb: MOTAaHWI CTaH YCTaHOB, HEHAJE)KHE MEIHYHE
00CITyroByBaHHs, TPUMaHHS XBOPHUX 1 3/I0pPOBUX OCIO B OJIHIM KamMmepi, MepeBUILIEHHS
JIOITYCTUMO1 KIJTBKOCTI 0Ci0, sIKI MOXKYTh TPUMATHUCS B OJIHIM Kamepi, a TaKOXK 4YacTi
BUIIAJIKA TTPUMYIITYBAHHS J0 TOJIOyBaHHS 1 (Pi3WYHE HACWILCTBO HAJl 3aCyIPKCHUMH 3
00Ky mpariBHUKIB ycTaHOB. CTBOPEHHS ISl 3aCy/[KEHOTO TaKMX YMOB 1 HEHAJIC)KHE
MMOBOJ/KEHHSI 3 HUM HIBEJIIO€ BUXOBHUN €(EKT MOKApaHHs, HATOMICTh PO3BUBAE HHOMY
HOYYTTS 37100 Ta HECIPABEMIUBOCTI 32

CyMHIBHUM € TaKWil MiaXijJ 10 BIOYBaHHS MOKapaHHS Y BUTJISIAL MO30aBIICHHS
BOJII, SIKAW Tependadae HaaMIpHy 1301110 ocobu. Bimomo, 1mo y eBpomeichkux
KpaiHaxX 3acy/’KeHI MaloTh 3HAYHO MEHII OOMEXEHHS y CHUIKYBaHHI. Y MpPUKIaL]
OPUMHATO CTAaBUTH TMEHITEHILapHy cucteMy HopBerii, OCKIJIbKM  KUIBKICTb

31 Tapomxauncekuii O. B., Tporerko O. A. T'ymaHi3alis cuCTeMH BUKOHAHHS MOKApaHb SK 3aMopyKa BHIPABIEHHS 3aCYKECHHX.
IIpaBo Ta inHOBaniitee cycminsero. Ne 1 (16) 2021. C 113-118.
32 Tam camo.
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PEUUAUBICTIB TaM CTaHOBUTH juie 15% (B Ykpaini 6mm3pko 30%), HATOMICTh YMOBH
BiI0YBaHHS TOKapaHb JIy’Ke CIPHUATINBI Ta MiHiManbHO oOTshxiuBi. Tak y Hopserii
ICHY€ TIpaKTUKA HaTaHHS BIAMYCTOK yB si3HEHUM. [Ipy IbOMy YMOBH iX OTpUMaHHS HE
BHHSITKOBI, @ HABITAKHU TaKi, IO pOOJIATH BIAMYCTKH 3BHYAHOIO0 YACTHHOIO B1IOYyBaHHS
nokapanHa. HeoOxinHo numie BigOytu 1/3 mokapanHs 1 mepeOyBaTu y B SI3HUIII
npotsiroM 4 wmicsauiB. KpiM 1poro, Ha MOCTIMHIM OCHOB1 3acyaKeHI MOXYTb MaTH
no0aveHHs IMOTWXHS MPOTATOM oHiel roauau [2]. Tlix TpuMaHHS COMiaTbHOTO KHUTTS
Ui YB’S3HEHHX, HEXail 1 B 0OMEKEHOMY BUIJISAL, ajie HEOOXiTHE Ui BUIIPABIICHHS
ocobu. OOMexxeHHs Mae OyTH TaKUM, a0u 3aCyJPKEHUN BITUYB KapaJlbHUW BIUIUB, aJie
YCBIJIOMHMB, 32 [0 caMe HOTro 0OMEXHUIIH, 1 3p03yMiB YOMY 11€ HEOOX1THO.

Tak, y n. 102 €TII 3a3HauaeTbcs: M03a MPaBUIIAMH, SIKI 3aCTOCOBYIOTHCS 10
BCIX YB’SI3HEHUX, PEKUM JJIA 3aCY/KEHUX YB’SI3HEHUX MYCUTh OyTH CIIPSIMOBAHHUM Ha
T€, 11100 BOHHU BEJIM BIAMOBIAAJILHUI CIIOCIO KUTTS 0€3 CKOECHHS 3JIOYHHIB. Y B’ I3HCHHS
3 T030aBJIEHHSAM BOJII caMe MO co0l € MOKapaHHSIM, 1 TOMY PEXKUM IS 3aCyIKEHHUX
yB’SI3HCHHUX HE MOBUHEH 301JIBIITYBATH CTPaKIAHHS, 3aMo/isiHI yB si3HeHHsM [3]. MeTa
MMOKapaHHs, 1€ BUIIPABUTH JIFOJAWHY, a0 BOHA MOTJIa CTaTH TIOBHOIIIHHUM MPUHHITAM
YIEHOM CYCIUIbCTBA 1 MPUUHATA HOro y BIANOBIAb 13 yciMa HOro MNpaBHJIaMU
CHIBXUTTS. J{OBOJI BaXKO MOCATTH TaKOi METH, BiJCTOPOHIOIOUU JIIOJUHY BIJ
COIllyMYy, BHUKJHMKAIOUM y Hei MouyTTs BiATOprHeHHs. [lo30aBieHHS MOKIMBOCTI
CIUJIKYBaHHA Ta OOMIHY iH(poOpMalii poOUTH JIIOJUHY AacoliadbHOI, HATOMICTH il
aKTUBHE BKJIFOUEHHS B 111 MPOIIECH CHPHUSIE NMEPEBUXOBAH-HIO Ta MPUHHATTIO IHHOCTI
CYCIIJIHUX yCTAHOB, HOPYIIEHKX paHime?,

JIsist Toro abu MoKapaHHsSI MO3UTHUBHO BIUTMHYJIO HAa 3aCy/XKEHOTr0, HEOOX1THO
IPOBOJUTH 3 HUM BHUXOBHI, OCBITHI Ta COLiaJbHI poOOTH B MEpioj BIAOYBaHHS TO-
KapaHHsa. Taki 3axoau 371MCHIOIOTh HE TUIBKM BHXOBHHMU BILUIMB, aje M CIPHUSIOTH
MalOyTHIN pecomianmizalii 3acymkeHoro. s mporo Biaga 6aratbox KpaiH mparHe
3MEHIIUTH HETATUBHUM BIUIMB TIOPEMHOTO YB’SI3HEHHS, SK TMEPIIMHA KPOK 0
MOJIETIICHHST aJanTaiii yB S3HEHMX JO JKUTTS B CycnuascTBl. Hacammepen, 1e
CTOCYETbCS YAOCKOHAJICHHS PEXKUMY BUKOHAHHS-BIIOYyBaHHS MOKapaHb, /1€ AKICHT
Ma€ CTaBUTUCh HE Ha IMOKapaHHI OCOOM, a Ha MOBEPHEHHI OCOOM B CYCHIILCTBO.
Pexxum BiiOyBaHHS MOKapaHHSI Ma€e COPUATH (POPMYBAHHIO COLIAJIBHUX BIAHOCHH, 0O
came colllaibHI HaBUYKHU, 3HAHHS Ta 3110HOCTI MOBHHHI CHPUSITH 3aKOHOCITYXHSHOMY
crnoco0y >KUTTS Tichsl 3BUIbHEHHsS. BHXOBHUN BIUIMB, OpIEHTOBAHWUW JIMIIE Ha
OPUAYIICHHS, HEUTpaTi3allil0 HETaTUBHUX SIKOCTEH O0COOM, TaKOX Manoe(eKTUBHUM,
SK 1 BCEJI03BOJICHICTh. [3 IbOT0 IPUBOIY JOCUTH BIydHO 3a3HauaB C. JI. PyOinmTeiin,
[0 XTO XOY€ BUMPABUTU HEJIOTIKHU JIFOJIMHU, IOBUHEH PO3YMITH 1 11 JOCTOIHCTBA, X04a
0 MmoTeHiiHi, TOOTO Ti BJIACTUBOCTI, SIKI MOXYTh OyTH MEPETBOPEHI B JOCTOIHCTBA
MIpU HAJISKHOMY CTIPSIMYBaHHI B HhOMY cul [4, c. 14].

Bunpasnenns Ta peabumirtaiisi 3acy/DKEHUX B YKpaiHl TIPOBOJIUTHCS
Hee(heKTUBHO, ITUM TpoIlecaM He MPUIUISETHCS HalexkHa yBara. [Ipo e roBoputh Toi
(akT, 10 3pocTae KUIbKICTh 3aCy/KEHUX, SIKI HE MaloTh Npodecii, OCBITH, COLIIATbHO
KOpHuCHUX 3B’s13kiB. Came cepell HUX 3aJIMIIAETbC BUCOKUN piBeHb penuauBy. s
MEHITEHI[IapHOT CUCTEMHM MaloTh PO3POOJISITUCA peadiTiTaliifHl mporpaMu pi3HOTO
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CIpsIMYBaHHS, OCKUIbKM BOHU OYJyTh 3aCTOCOBYBATHCS 1HJMBIAYyaldbHO JO KOXKHOTO
3aCy/KEHOT0, Ha BHpIMIEHHS Horo mpobieM. [Iporpama moBHWHHA OPIEHTYBATHCS Ha
icHytoul mpoOJeMu yB’SI3HEHHX, TOMY TOBMHEH OYTH PI3HUH MIAX1A IS
peconianizanii NeBHUX TPyn yB’sI3HEHUX (THX, SKI MAalOTh TCHXIYHI BIIXUJICHHA,
HAPKO3AJICKHUX, SKI HE MAIOTh OCBITH a00 CMEeUiadbHOCTI, )KIHOK 3 JITBMH 1 T. II.).
[HaMBiAyansHUN MAX1A BaXUIMBUN y CHCTeMi BiOYBaHHS TOKapaHHS. Tak 4YWHHE
3aKOHOMABCTBO TMependavyae CKIAgaHHS IHAMBIAYaldbHOTO IUIaHy poOoTH 13
3aCy/KEHOI0 0c00010. Y HBOMY 3a3HAUalOThCA 30KpeMa: HarJsIoBl  3aXO/H,
COIlaJIbHO-BUXOBHI 3ax0/H, i1H(MopMallis Tpo KOHCYJIbTATHBHY Ta TICHXOJIOTIYHY
JIOTIOMOTY, 3aXOJId CHPUSIHHS Y BUPIIICHHI COLIAJbHUX MMHUTaHb, MpalleBIallITyBaHHI,
3aJIyYeHHI 10 HaBYaHHS, 3aX0/I1 1HAMBIAyalbHO-TIPODIIaKTHYHOI poOOoTH Ta iHIe [5].

[Ipote Takuii mixig Mae HE JUIIE MPOMUCYBATUCS Y HOPMAaTUBHUX aKTax, a U
BTUTIOBaTHCS Ha mpaktuii. [Ipm 1pboMy 3MICT BUXOBHHX, peaOUTITAIIHUX,
NICUXOJIOTIYHUX TMPOTrpaM IMOBUHEH BIAMOBIIATH XapakTepy collainbHOi nedopmartii
3acy/pkeHoro. BoHn MaroTh poOWTH BUIBHMI 4ac 3acymkeHoro kopucHuM. Y CIIA
Taki TporpaMud  CTBOPIOIOTBCS  IICHUXlaTpaMu, IICUXOJIOTaMH,  COIllaJbHUMH
MpaIiBHUKaMH, BUKJIaJladaM{, BUXOBATEISIMU TIPH JIIaTHOCTUYHHUX IEHTpaxX. MeToro
COLIIAJIbHO-BUXOBHUX 3aXOJIB €: JOCIIPKEHHS H OmHC O0COOJMBOCTEH OCOOMCTOCTI
3aCyJDKEHMX, MOJeJIed I1X TMOBEIIHKM B PI3HUX CHUTYaIlisIX, CTBOPEHHS 1€BUX
MEXaHI3MIB BIUIMBY Ha HUX JJI1 BHUIPABIICHHS, «COLIAJIBHOIO BIJHOBIIEHHA OCOOHMC-
TOCT1», «HIJTOTOBKH KOXXHOTO B’SI3HSI /10 TPUUHATTSA BIANOBIJAIBHOCTI 32 CBOIO
MOJAIBITY TOBEIIHKY, 1 JO TOro, 100 BIH MIT' CIIBBIIHOCHUTH CBOIO IOBEHIHKY 3
BUMoramu 3akoHy» [4, c. 78]. T. A. JlenucoBa 3a3Hayae, 110 COIIaJIbHO-BUXOBHA
poboTa — 1€ OAMH 13 OCHOBHHX 3aXOJiB TPYJOBOTO, MOPAIBLHOTO, MPABOBOTO,
KyJIbTYpHOTO 1 (I3MYHOTO BUXOBAHHS 3aCy/DKEHHX JO T030aBJIiEHHS BOJI,
CIPSIMOBAaHUX HAa BHUKOPIHIOBAHHS Y CBIJIOMOCTI TPaBOMOPYUIHUKIB acCOIiaIbHUX
MOTJISA/IIB, Tepe-KOHAaHb, IHTEPECIB 1 3BUYOK, HAa BHUXOBAHHA iX y JyCl TOYHOIO
BUKOHAHHS 3aKOHIB, YECHOIO CTaBJE€HHs JO IHpalli, MOBard 10 HOPM Mopaii 1
MOPAJIBHOCTI, Ha MIJBUIIEHHS iXHBOI CBIJIOMOCTI 1 KYJbTYpPHOIO PIBHSI, PO3BHUTOK
KOPHUCHOI 1HII[IaTUBH, a TAKOX J0ANIMBOTrO CTAaBJICHHS J0 JEp>KaBHOI BJIACHOCTI [6, C.
288]. Otxe, coliaabHO-BUXOBHA p0o0OTA I1€ KOMIUICKC 3aXOiB PI3HOTO CIIPSMYBaHHS,
BOHA Mependayae akTUBHY Y4acTh K 3aCy/KEHOTO TakK 1 MEHITEHILIApHUX OpraHiB,
MPOTE BOHA HEOOX1AHA JJIs1 TOCATHEHHSI TOJIOBHUX ITiJIeH HOKapaHHH34.

KitouoBuME  eleMeHTaMu  COIlialbHO-BUXOBHOI POOOTH € 3allydeHHS 10
CYCIUIBHO-KOPUCHOI pOoOOTH Ta ocBiTa. HaBuaHHs Oe3mocepenHbO BIUIMBAE Ha
OCOOUCTICTh, 30KpeMa 3MIHIOE TOTJSAN, I[IHHOCTI, TOBEIIHKY, 3BHUYKH TOIIO,
HapuanHs po3BUBa€ MO3UTUBHI SKOCTI, TaKi SIK BIATOBIIAIbHICTD, JUCITUIIIIHOBAHICTD,
IIJIECIPSIMOBAHICTh, Ta YMIHHS PaIliOHAJIBHO BUKOPHUCTOBY-BATH CBiM Yac 1 J10JIaTH
nepemkoau. BennmkoOpuTaHis OJHA 13 TMEPIIMX BIPOBAIUIa MOBHOIIIHHY OCBITHIO
ajanTaIiio 3acy/[UKEHUX y BUINPaBHUX YycTaHOBax. KoXeH yB’S3HEHUU B
BenukoOpuTaHii Mae mpaBo OTpUMAaTH OCBITY; y BCIX B’SI3HULSAX PO3POOJIEHI OCBITHI
IpOrpaMu BEUIpHIX 3aHATh 1 CTBOPEHI YMOBH IS 3100yTTs npo-deciitHoi ocBiTH. B
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yMOBax KpHUMIHAJIbHO-BUKOHABYOi CHCTEMU JIIOTh 3arajbHOJICP)KaBHI COILIaIbHI
MporpamMu Mo JikBigarii 6e3po0iTTs (1t NpoIaKTUYHUX ILTICH).

BiamoBimHo 10 HmX 0€3po0iTHUM HAJAE€ThCS  MOXJIMBICTE  HAOYTH
npodeciitnux HaBWYOK. J[JI1 MOJIO/i, BariTHUX >KIHOK, 1HBAJIIB Ta 1HIIUX KaTeropin
IPOMaJISIH ICHYIOTh OKpEMI MpOorpamH 1 KypcH, TOOTO poOOoTa 3 HMMH BEACTHCS 3a
IHAMBIAyalbHUMH  TIporpamMaM. Y  B’S3HHUIEIX 1  KOJIOHIAX  MPOBOJUTHCS
po3’siCHIOBaIbHA poboTa B pamkax mporpamu «[lmanyBaHHsS  3BUTBHEHHS.
CriBpoOITHUKM KpPUMIHAIBHO-BUKOHABYOI CHUCTEMH JAalOTh 3aCy/UKCHHM BHUYEPIIHY
iHdopMmaIit0 3 TNUTaHb HaBYaHHS, NpaleBlallITyBaHHs, >kutia [7, c. 55].
3araJibHOBIZIOMO, IO 3BIIBHEHHI OCOOM 13 CYJIHMMICTIO MarOTh CKJIQJHOCTI 13
npaieBiamTyBaHHaM. Lle myxke HeraTMBHO BIIOOpa)Xa€eThCsi HA CMOCOO1 iX KUTTS
micisg 3BUIBHEHHS. Pecoriamizaiisi 3acyIKEHOTro CTaBUThCA MijJ CEpHO3HY 3arposy,
OCKIJTbKM BIH BTpadya€ MOXJIMBICTh 3aKOHHO 3/100yBaTH 3acoOM Ha ICHYBaHHS Ta
BilYyBa€ TMPUTHIYCHICTh, HECHPHUUHATTS CYCHUILCTBOM. BIpoBa/pyKeHHS OCBITH,
30kpemMa mnpoeciiiHoi OCBITM B yCTaHOBAaX BUKOHAHHS IOKapaHHS Ma€ Ha MeETi
MOJIETHIUTH TPOLEC MpaleBIalITYyBaHHS OCOOM TICHs 3BUIBHEHHS, 3pOOUTH MOro
KOPUCHHUM Yy cycniibCcTBi. IIpoTte s mpobiiema ckiaaHa, 1 cepei IHIIUX 3aXO0JiB
BUPILIEHHSI TMOTpPeOy€e TaKOX CTBOPEHHS pPOOOYMX MiCllb, 3MIHY CTaBJICHHS
poOOTONABIIIB 0 OCIO 13 CYIUMICTIO TOLIO. 3apyODKHUM JIOCBIA TOKa3ye, IO
CUTYaIlll0 MOXHA TIO-KpalllUTH, SKIIO0 3aJydaTd A0 MPOILeCy MpaleBiIalTyBaHHI
3aCyIPKEHUX IPOMAJChKi oprasizamii, sk y ®paHIii, 44 BOIOHTEPIB, AK y AHIIi *°.

Hapaszi B VYkpaini mnpaBo Ha OCBITY 3acy/keHux 3abesneuyerscs 103
3arajJbHOOCBITHIMU HAaBYAJIbHUMH 3aKjaJaMH, B TOM dYac $K CaMHX YCTaHOB
HapaxoByeThes 183. Okpim 3aranbHO1 OCBITH HEOOX1/IHE TIOBHOIIIHHE BIPOBAHKEHHS 1
npodeciiiHO-TeXHIYHOI OCBITH B yCTaHOBaX BUKOHAHHSA TOKapaHb 13 MOXKIJIUBICTIO
BUOOpY 3aCy/DKEHHMHU CIpsiMyBaHHsA. Brama Bxke 37ificHMIA JEAKl KPOKH y HaIpsiMi
3a0€e3Me4YeHHs OCBITH 3aCyI>KCHHUM.

3 tpaBHsa 2020 [lemapTamMeHT 3 NMUTaHb BUKOHAHHS KPUMIHAJIBHHMX MOKapaHb
MOYaB CHIBIPALIOBATH 3 YKPAIHCBKUM LIEHTPOM OIIHIOBAHHS SIKOCTI OCBITH Y
HaIpsIMKYy BperyiitoBaHHA nutaHHs nposeneHHsM 3HO ans ociO, 3acykeHux 10
1mo30aBieHHsl BOJII Ta 0ci0, y3saTux mig Bapty. B pesynbrati 3 24 nunus 2020 poky
craptyBaia goaarkosa cecist 3HO mns yB’si3neHux. [Ipote nsis BupieHHs OCBITHbOTO
MUTaHHA 3aCyJKEHUX MOTPIOH1 3HAUHILI PePOPMH 1 CYTTEBI €KOHOMIUHI BKJIA/ICHHS.
[TosutuBHUM € nocBin Icmanii, e y4acTh y HaBUYajdbHUX, OCBITHIX, KYJIbTYPHHUX
mporpamax, peaOUNTaIHHUX  MporpamMax Yd  TEPareBTUYHOMY  JIIKyBaHHI
BCTAHOBIIIOETHCS JJII 3aCyIKEHOTO SIK OJUH 13 OOOB’SI3KIB, LI0 € YaCTUHOIO
mpoOaIliiHUX 3aXO0/I1B.

Kpim BkazaHuX HampsiMiB YJOCKOHAJICHHS CHCTEMH BUKOHAHHS TOKapaHb,
€KOHOMIYHUX BKJIQJIeHb MNOTpeOye TakoXX MeIudyHe 3a0e3MeUYeHHs B YCTaHOBax
BUKOHAHHSI TOKapaHHs. 30KpeMa Takl il BUIU SK: 3aMiCHA MiATPUMYBaJIbHA Tepartis,
npo(ilakTU4HA, JIKYyBaJIbHO-1arHOCTHYHA Ta peaduliTaliiiHa MeIu4Ha JOIOMOra,
HApKOJIOTIYHA JOTIOMOra Ta MiATpUMYBajbHE JiKyBaHHA. J[yi1 3a0e3medeHHs mMpaBa
3aCy/DKEHOr0 Ha MeJIu4yHe OOCIYroBYBaHHS JOIUIBHO MPOBECTH ONTHUMI3ZAIlIIO

35 Tam camo.



29

nixkoBoro Gouay. Lle 103BOIUTH TaKOkK €(PEKTUBHO PO3MPUAUIUTU IUTATHUN PO3MUC
MEJMYHUX MpaIiBHUKIB. Bka3aHi 3aX0/11 akTyajabHI B yMOBax MaHAEMIi Ta 3 OIJIALYy Ha
Te, mo 2018 poky mepectanu QyHKIIOHYBaTH JB1 JikapHi: baraTonpodinbHa nikapHs
g 3acymkeHux npu PaidikiBenpkiii BumpaBHiM kojonii Ne 73 B JKutomupcbkii
obmacti Ta CremianizoBaHa TyOepKyIbO3HIM JIKapHI A 3aCy/KEHUX TpHU
Kpemenuypkiii BunpaBHiil koioHii Ne 69 y IlontaBcekiit o0xacti. 3a CTaTUCTUKOIO
MIHICTEpPCTBa IOCTHLII YKpaiHH, cepel 3aCyMKEHUX 3pOCTa€ KIJIbKICTh XBOPUX Ha
Tyoepkyns03, BUJI-iHdekmiro Ta iHmi emigemiuni xBopoOu. lle € HacmigkoM Bxke
PO3MIIHYTUX MPOOJEM Yy 1X CYKYMHOCTI: MO-TEpIle Yepe3 HEXBATKy MICLb, MO-ApPYyre
Yyepe3 HECBOEYACHY Ta HESIKICHY MEIUYHY JOMOMOTY. 3 OISy Ha HasgBHY IpoOiemy,
CIiJI BBECTH TIOCAdy JKapsi-CTaTUCTa, SKUHA OM CTEXKUB 3a CHUTyalll€lo 13
3aXBOPIOBAHICTIO CEpell 3aCy/P)KeHHMX Ta BHOCUB JaHI B EJIEKTPOHHUU peecTp.
EnexTpoHHi peecTtpu — HE TUIBKM 3py4YHHUU CIOCi0 (iKCyBaHHS ISUIBHOCTI, a |
e(eKTUBHUN MeXaH13M KOHTpPOJto. [l mosiermeHHss poOoTH MEAUYHUX IPaIliBHUKIB
MOXKHa BIPOBAAUTH TaKl PEECTPU MEIUYHOTO CTATUCTUYHOIO OOMIKY, OOJIKY
JKapChKUX 3aco0IB Ta BHUPOOIB MEIUYHOTO MPU3HAYECHHS. A BHECEHHS 1CTOpIi
XBOpOOM 3aCy/DKEHHX JI0 €JIEKTPOHHHUX PEECTPIB, 30KpeMa J0 MEAUYHOi cuctemu E-
Health, gacts 3Mory 3aknanam oXopoHH 3A0pOB’S €()EKTUBHO HAJATH JOMOMOTY BKE
Ticlist 3BUTbHEHHS 0ci0. HanexxHne Menuune 0OCIyroByBaHHS 3aCyI)KEHUX € OJHIEIO 13
CKJIaJIOBUX TyMaHi3alllli CHUCTEMU BHUKOHAHHS TOKapaHb. BoHa 3a0e3mnedye mpaBo
JIOAMHU Ha OXOpPOHY 3/10poB’s. HexTyBaTu 1uUM mpaBOM 3acylKeHOi ocolOu
HEJIOMYCTUMO, OCKUIbKHU JUIsl TOro abu ocoba Oaxana BUKOHYBATH 3aKOHH JIEPXKABHU 1
BBaXkaJia ce0e ii 4acTMHO, BOHA MMOBMHHA Bi4yBaTU MIATPUMKY 1 MIKITYBaHHS 3 OOKY
nepskaBu. J[o TOTO X 370pOBI TPOMAJSIHU 3/1aTHI B MOBHIN Mipl HECTH TPOMAJCHKUN
000B’ 130K Ta OyTH KOPUCHMMH CYCIIIJILCTBY®

3. 3ATAJIBHA XAPAKTEPUCTHUKA IIPABOBOI'O CTATYCY
SACYI’KEHUX.

VYci ocolu, 5Kl TOTPAIUISAIOTh Y c(hepy peryitoBaHHs BIIHOCHH, [0 BUHUKAIOTh
1] 4ac BUKOHAHHS MOKapaHb, MAIOTh NIEBHUI MPaBOBUM cTaTyc. BiAmoBiIHO, MOXHA
TOBOPUTH TIPO TMPABOBHH CTaTyC 3acCy/KEHOTO, TEPCOHATy OpraHiB Ta YCTaHOB
BUKOHAHHS Ta OJM3BKUX POJWYIB 3acymkeHoro. Cepen HUX Ha OCOOJMBY yBary
3aCIyrOBY€ MPAaBOBUI CTATYC 3aCyIKEHUX.

Oco0u, siki BiAOYyBalOTh MOKAPaHHA, SK TPOMAISHU JEpPXKaBU BOJOIIIOThH
nmpaBaMu Ta cBoGomaMu, AKi 3rifgHo 3i crarrero 3 Koncturynii Vkpainn®’ Busnarotscs
HaWBHINOIO COIAIBHOI IiHHICTIO. [le 3yMOBIIO€ HasBHICTH OCOOJWUBUX BUMOT JIO
HOPMAaTUBHO-TIPABOBUX AaKTiB, L0 3aKPIILTIOIOTh MPABOBUN CTATYC 3aCyIKEHHUX, JO
0OMEKEHb 1X 3arajbHO MUBIILHUX TpaB 1 cB0O0A. KpiM Toro, 3aKpirnsieHHs] TPaBOBOTO
CTaTyCy 3aCy/PKeHHMX BH3HAYa€ OJIHOYACHO BCTAHOBJICHHS MEX 1 (HOPM IsTBHOCTI
MIEPCOHAITY OPTaHIB Ta YCTAaHOB BUKOHAHHS MOKapaHb, TOOTO TapaHTIIO 3a0e3TMeUCHHS
3aKOHHOCTI B IXHIl JisIbHOCTI®

% Tam camo.
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BukoHaHHS 3aCy/DKEeHMMH TOKJIQJIEHUX Ha HUX OOOB’S3KIB 1 peasizallis mnpas,
10 iM HaJeXaThb, 1 3AKOHHUX 1HTEPECIB YTBOPIOIOTH TOM MPABOBHIA PEKHUM BiAOYyBaHHS
MOKapaHHs, SKUH CTAHOBUTHh OCHOBY JUIA JIOCATHEHHS TIOCTaBICHUX TIEpe]
MOKapaHHsAM ITiIel. PeTenbHa periiaMenTairisi mpaBoOBOTO CTaTyCy 3aCy/KEHUX SIBIISE
co00I0 BaXJMBUH IHCTPYMEHT 1X TIPaBOBOTO Ta MOPAJIHHOTO BHUXOBAaHHS,
MPUILEIUICHHS [TOBAru JI0 3aKOHY, MPaB 1 3aKOHHUX IHTEPECIB 1HIIUX OCi0.

3akpimienas B Korcturyiiii YkpaiHu OCHOB MPABOBOTO CTaTyCy 3aCyKEHUX
Mae BOKJIMBE HE JIMIIE IOPUIUIHE, a i TTOITUIHE, IPAKTUYHE Ta BUXOBHE 3HAYCHHS. Y
COIIaJILHO-TIOITUMHOMY aCIeKTI BHU3HAHHS 3aCYy/DKEHOro Cy0’€KTOM YCiX IIpaB,
cB000/1 Ta 000B’A3KIB XapaKTEPU3ye CYYaCHUM IT1JIX1]] HAIIOI ACP)KaBH JI0 MIOKapaHHs,
HOTO METH ¥ MICIIS B CUCTEMI COLIIAIbHOTO KOHTPOJTIO.

[3 MeTor KOHKperw3amii wactuHM 3 cT. 63 Koucturynii Ykpainu®® B
Kpuminanbno-BukonaBuomy koaekci (KBK) VYkpainum mnuraHHSM 1paBOBOTO
CTAaHOBUIIA 3aCY/PKCHHX MPUCBAYECHO CAMOCTIMHUN PO3MAUI, 1 1€ JO3BOJWIO YITKO
3adiKCyBaTU MPABOBI MEXI CTATYCy 3acy/KeHUX. Y 3B’SI3Ky 3 IIUM 3a OCHOBY OyB
y34THA TNPAaBOBUW CTaTyC TPOMAJsIHUHA YKpaiHM, a TMOTIM LUISIXOM OOMEKEHb,
YCTAaHOBJICHMX KPHUMIHAJIbHUM, KPHUMIHAJbHO-BUKOHABYMM Ta IHIIUMHU TaTy3SMH
3aKOHO/IABCTBA HAIIOI Jep>KaBy, BUBHAYCHO MIPABOBUM CTATYC 3aCyIKEHOTO.

I'maBa 2 KBK Vkpainm «[IpaBoBuii craryc 3acymkeHnx»*’ BimoOpaxae
3arajibHy CIPSMOBAHICTh KPUMiHAJIbHO-BUKOHABUYOIO 3aKOHOJABCTBA Ha HAMOLIBII
MOBHY peajizallito rmpas 1 cBOOO/ JIIOJAUHU Ta TPOMAJISTHUHA, IPUITHUCIB 1 pEKOMEH Al
MDKHAPOJHUX CTaHAAPTIB 13 MpaB 1 CBOOO I JIIOJIMHHU B3aralii Ta 3aCy/UKEHUX 30KpemMa B
npoleci BiIOyBaHHS HHUMH IOKapaHHA. 3a3HayeHa IJlaBa BHU3HA4Ya€ OCOOJIUBOCTI
IIPABOBOT'0 CTATYCY 3aCYKEHHUX SIK PI3HOBUIY CIEIIALHOTO CTATyCy TPOMaJISTHUHA B
VYkpaiHi, a TaK0X 1 T1 0OCOOJIUBOCTI, SIKI € CHIJIBHUMH IS BCIX 3aCy PKCHUX HE3aJIC)KHO
BiJl BUJLy KPUMIHAJIBHOTO MOKapaHHS.

3okpema, 3rigHo 3 yactuHor 1 cr. 7 KBK Vkpainm “‘nepxaBa mopaxac i
OXOpOHSIE MpaBa, CBOOOJIM Ta 3aKOHHI IHTEPECH 3acCyKeHUX, 3a0e3neuye HeoOXiJIHi
YMOBHU JJIs1 iX BUIPABIICHHS i pecouianizallii, ColliaibHy Ta MPaBOBY 3aXUIIEHICTB 1 iX
ocobucty Oe3neky. Lle o3Hauae, mo mpaBa Ta CBOOOAM 3aCy/PKEHHUX MOXKYTb OyTH
OOMEKEH1 JIMIIE BUPOKOM CYAy M TUIBKM TIEI MIpOIO, SIKY BHU3HAYEHO MEperycim
KpPUMIHAJBbHUM 1 KPUMIHAJbHO-BUKOHABUYUM 3aKOHOJABCTBOM Ta IHIIUMH Tally3IMHU
3aKOHOJIaBCTBa. [HINI mpaBa Ta CBOOOIM 3aCy/KEHUX MOIIMPIOIOTHCA HA HHUX Y
TOBHOMY 00CsI31.

3rigHo 3 KBK Ykpainu npaBoBuii cTaTyc 3acyI»K€HUX BU3HAYAETHCS 3aKOHAMU
VYkpainu 3a BUHATKOM 00OMEXeHb, BU3HaUeHUX 1TuM KoekcoM, BUX0as19u 3 OPSIKY i
YMOB BUKOHAHHSI Ta B1I0yBaHHS KOHKPETHOTO BHUIY TTOKapaHHS.

V wactuni 3 cr. 7 KBK Vkpainu *? 3adikcoBaHo, mo IpaBOBHIl CTaTyc
3aCy/KEHUX 1HO3EMIIIB Ta 0C10 6€3 rpoMajTHCTBA BU3HAYAETHCS 3aKOHAMU Y KpaiHu, a

254x/96-BP. URL:

7

3% Koncrurymis VYkpainu: 3akoH Ykpainu BiZ 28.06.1996 p-
http://zakon5.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80 .

40 KpumiHaibHO-BHKOHaBuMit ~ komekc  Ykpainu.  Komexc  Ykpaimm;  Bim  11.07.2003  Ne  1129-1V.  URL:
https://zakon.rada.gov.ua/laws/show/1129-15#Text .
4 KpumiHanbHO-BMKOHaBuMi  kojmekc — Ykpainn.  Komekc — Vkpaimu;  Bim  11.07.2003  Ne  1129-1V.  URL:
https://zakon.rada.gov.ua/laws/show/1129-15#Text .
42 KpuminaneHO-BIKOHABUHIT KOJIEKC Vkpainu. Konekc VYkpainu; Bif 11.07.2003 Ne 1129-1V. URL:

https://zakon.rada.gov.ua/laws/show/1129-15#Text .
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TaKOX MDKHAPOJHUMHU OTOBOpaMH YKpaiHu, 3rojly Ha 0OOB’SI3KOBICTh SKUX HAJIaHO
Bepxosuoro Panoro Ykpainu. Takuii miaxia HaliOIIBIIIO TOBHOIO MIpOIO BiAMOBiIa€e
TekcTy yacTunu 3 cT. 63 Koncturynii Ykpainu 4, B gkili nepenbadeno, mo 3acypKeni
KOPHUCTYIOTHCSI BCIMa MpaBaMu JIIOJUHHU Ta TPOMAaJIIHUHA, 32 BUHATKOM OOMEXEHb, K1
BM3HAYEHO 3aKOHOM i BCTAHOBIIEHO BUPOKOM Cyy*,

Ha migcraBi BHKIaAE€HOTO MPaBOBHUIl CTAaTyC 3aCyKEHOTO CIIJ PO3YMITH SIK
CHUCTeMYy IpaB, cBOOOJ Ta OOOB’SI3KIB T'pOMajAsHMHA, 3akpimieHux y Konctutymii
VYkpaiHn ¥ 1HIIMX 3aKOHOAABYMX 1 TIJ3aKOHHMX aKTaX, 3 OOMEKCHHSIMH, SKi
BHU3HAYEHO 3aKOHOM 1 BCTAHOBJIEHO BUPOKOM CYIY.

3a3HayeHe BU3HAYEHHS MPABOBOrO CTaTYyCy 3aCyI>KEHOT0, MOXKHA BIJTHECTH 10
PI3HOBUIHOCTI  CHEIIaIbHUX (POJIOBHX) CTaTyCiB — CYKYINHOCTI O3HaK, 10
XapaKTepu3ye MPaBOBE MOJOKEHHS MEBHOI KaTeropii rpoMaisiH, siKi 00’ € HYIOThCS 32
AKOIOCh KOHKPETHOIO 03HAKOI0. Y I[bOMY BHUIIAJIKy TaKOIO O3HAKOIO OyZe 3aCyHKEHHs
710 KOHKPETHOI'O BUy ITOKapaHHs i 000B’s130K BIAOYBATH 1I€il BUI TOKapaHHS.

B 1opuauuHiil niTepaTypi IpaBOBUM CTAaTyCc OCOOM PO3IIIANAETHCA HA TPbOX
PIBHSIX: K 3arajJlbHUI CcTaTyC TpOMaJsiHUHA Y KpaiHu, CelladbHUI Ta 1HAUBIyaJIbHUMA
(xoHKpeTHHH) cTaTycu. Taka TeopeTtmuyHa ¢opMyna Moxke OyTH TOKJIaJeHa B
MIAIPYHTA aHajli3y MpPaBOBOrO CTAaTyCy 1 3aCyJKEHHMX, OCKUIbKUA BiH SIBJISE COOOIO
MPABOBHI CTATyC OKPEMOI IPYyIH IPOMAIsH, 00’ € JHAHUX 32 TAKOIO BHUAOBOIO 03HAKOIO,
AK B1IOyBaHHS KOHKPETHOTO BHUJY MOKapaHHs, TOOTO pPI3HOBUAY CIELIAIIBHOTO
cratycy ocobu B YkpaiHi. [Ipu iboMy HEOOX1IHO MiIKPECIUTH PYXOMICTh ITPABOBOTO
CTaTycCy, 110 3MIHIOEThCSA B pasi HOro nepexojy i3 3araibHOro (KOHCTUTYIIIMHOTO) B
CIeliaJIbHUH, a 13 CMeIiaJIbHOTO — B 1HIUBITyIbHUM.

3aranbHUN TMPaBOBUIM CTaTyC TpOMaJsHUHA € €IUHUM JUIsl BCIX YJICHIB
CYCIIUIbCTBA, II€ T1 IpaBa il 000B’s13KH, SK1 3aKkpirieHo B KoHcTuTy11i1, XapakTepHi JJst
BCIX 1 KOXKHOTO. Yl TpOMasiHU YKpaiHu, B KX OU KOHKPETHUX MPaBOBIAHOCHUHAX
BOHU He nepedyBanu (y TOMY YHCII ¥ i yac BiAOYBaHHsS KPUMIHAIBHUX MOKApaHb) 1
gkl 0 mpodeciiiHi (GyHKLII HE BUKOHYBaJIU, Mepe0yBalOTh B OJHAKOBOMY IPaBOBOMY
CTaTycCl, BOJOJIIOTh PIBHUMHU MpaBaMU ¥ MOMXJIMBOCTSIMH, BKJIIOYHO 3 PIBHUMHU
MpaBaMy BCTYNATH B Pi3HI NepeadayeH1 3aKOHOM MPABOBITHOCUHHU.

3MiCT 3arajabHOTO MPABOBOTO CTaTYCy PO3KPHBAETHCS Yepe3 3arajbHi mpaBa i
00OB’sI3KM, SIKI MOXYTh OyTH HaOyTi M peani3oBaHi OyAb-SKMM TI'POMAJISHUHOM
HE3aJIeKHO BiJ TPYMOBUX OCOOJUBOCTEH, COIIaIbHOIO, CIMEWHOro, CTaTeBOroO,
BIKOBOT'O Ta MAaHOBOT'O MOJIOXKEHHS.

CreniaabHUM MPaBOBUIM CTaTyC PO3YMIIOTH SIK CYKYNHICTh CIIELIaJbHUX IMpaB
Ta 000B’A3KIB Ti€T UM 1HIIOI rpynu 0ci0, 00’ €THAHUX SKUMHUCH CHIEITU(BIYHUMU PUCAMU
1X CTaHOBHILIA.

Jlo 3MiICTy chemiajgbHOrO0 CTaTyCy B IOPUIWYHIN JiTepaTypl HajexaTh JIBi
TPy IpaB Ta 000B’SI3KIB:

1) mpaBa i 00OB’S3KH, SKI KOHKPETU3YIOTh, NETai3yl0Th a00 JOMOBHIOIOTH
npaBa i1 000B’SI3KM 3araJIbHOTO CTaTyCy TPOMaJsSHMHA, a TaKOX IMpaBa W 00OB’s3KH,

a2 Koncrurymis VYkpainu: 3akoH Ykpainu BiZ 28.06.1996 p. Ne 254x/96-BP. URL:
http://zakon5.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80 .
4 Tam camo.
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SIKI YaCTKOBO JyOJIIOIOTh, IMOBTOPIOIOTh KOHCTUTYIIIMHI; 2) cIeliaJbHl TpaBa i
000B’s13K1 *°.

OpHak 3ampONOHOBaHY BHUIIE KOHCTPYKIIO CHEIialbHOTO MPaBOBOTO CTATYCY
rpOMaJiiH HE TOBHOIO MIpOI0 MO>KHA BIJIHECTH IO CIICLIaLHOTO MPAaBOBOTO CTaTyCy
3acymkeHux. He BumankoBo cnendika mpaBoBOrO CTATyCy IIi€l KaTeropii rpoMajsiH €
TaKolo, IO JIesAKI aBTOPH, Ha HAIly AYMKY, IIUIKOM OOTPYHTOBAaHO CTaBJIATH WOTO Ha
0COOJIMBE MICIIE B CUCTEMI CIEIliaJbHUX CTAaTyCiB 0COOHM B CyCHUTHCTBI. Takuit miaxis
€ IIJIKOM OOTPYHTOBAHHMM, OCKUIBKU MpaBa i 00OB’SI3KU 3aCYHKEHOTO, SIKI HAJIEkKATh
0 3MICTy 3arajbHOrO CTaTyCcy TpOMAJSiHUHA, HE CTUIBKM KOHKPETH3YIOThCA,
JETaN3yIOThCd YW JOTMOBHIOIOTHCS, CKUIBKH CYTTEBO OOMEXYIOTHCS, 3 METOIO
JOCSITHEHHSI 111JIeH 1 3aBJaHb MOKapaHHS.

BaxxnuBUM KOMIOHEHTOM IMPABOBOT'O CTaTyCy 3acy/KEHUX, IO HaJae oMy
0COOJIMBOTO XapakTepy, € Moro cmeriaabHi mpaBa. OCOOIMBOCTI IUX CIEHIAIBHUX
IpaB MOJISTAIOTh Y IXHiM 0COOIUBIN IOPUINYHINA TPUPO/II.

Oco0OsMBICTh O3HAK CIELIAIBHUX MPaB 3aCy/UKEHUX MOPIBHAHO 3 I1HIIUMH
npaBaMH TPOMasiH YKpaiHU MOJIATAE Y TAKOMY:

. mo-Tiepie, Ii mpaBa HE MAlOTh aHAJOTIB y 3aralbHOTPOMAJISTHCHKOMY
MPaBOBOMY CTaTyCl, BIAPI3HAIOTHCS CAMOCTIMHUM XapaKTepOM, OCKUIbKH HE
AyOJIOIOTh TPaB 3arajbHOrO MPABOBOTO CTaTyCy TpoMaisH YKpaiHHM, a TakoX He
KOHKPETU3YIOTb 1X;

. Mo-JIpyre, 3MICT CHEMIaIbHUX TMpaB 3acy/DKEHUX HE 3aJIeKUTh Bij
KOHCTUTYIIHUX 1 TATy3€BUX MPaB IPOMA/ISIH;
. MO-TpeTe, CIelialibHI MpaBa Ii€i KaTteropii rpoMajsiH BUCTYMAIOTh SK

3acobM, 10 3a0e3MeuyloTh JOCSTHEHHS METH IOKapaHHs, OJHOYAaCHO BUKOHYIOUU
MO3UTUBHY (PYHKIIIF0 KOMIIEHCAI[ll HETaTUBHUX HACIJIKIB 3aCTOCYBaHHS KOHKPETHOTO
BUJY IOKapaHHS;

. MO-4eTBEepPTEe, HOCIAMU (CyO’€KTaMU CHEIllalbHUX TpaB) MOXYTh OyTH
TIIBKH 3aCyJIKEHI, 5IK1 B11I0YBaOTh KOHKPETHUHN BUJ KPUMIHAJIBLHOTO OKapaHHS.

CrewiaibHi TPaBOBl CTaTyCH 3aCyIKEHHX MOXYTh TaKOX PO3PIZHATHCA 3a
BUJIAaMM 3aJIEKHO BiJI CTYINEHS iX KOHKpeTu3alli. Tak, MokHa BUJIUIUTU CHEIllaJbHUM
MPaBOBUI CTATyC 3aCy)KEHUX B3araji Ta crellaJbHUN MPaBOBUM CTaTyC 3aCyIKEHUX,
4Kl B1AOYBalOTh KOHKPETHHM BHJI KPUMIHAJIBHOIO MOKapaHHsA. SKIo, Hampukiai,
PO3IUIAIaTh CIeHIaIbHUM MTPaBOBUIM CTATyC 3aCyIKEHUX, sIKI BiIOYBalOTh MOKapaHHS y
BU/I1 11030aBJICHHS BOJI1, TO I[I0 TPYITY CHEIlaJbHUX MPABOBUX CTATYCIB, Y CBOIO UEPTY,
MOXHa PO3AUTUTH Ha Tpyly CIHEHlaJbHUX MPABOBUX CTAaTyCiB TpPOMAsH, SKi
BiI0OyBalOTh KPUMIHAJIbHE TIOKapaHHS Y BUIPABHUX KOJIOHISIX MIHIMAJIBHOTO,
CEPEIHBOTO Ta MAKCUMAIHHOTO PIBHIB OE3MEKH.

3a3HaueHl pI3HOBUIM CIELIaIbHUX MPABOBUX CTATYCIB  3aCy/KEHOIO
nepeOyBalOTh y CTaTUYHOMY CTaHl, HajleXaTh A0 NEBHUX TPYIN 3acCyKEHUX 1 B
mpoiieci BiAOYBaHHS KPUMIHAJIBHOTO TOKApaHHS MOXYTh 3MIHIOBAaTHCh CTOCOBHO
KOHKPETHOI 0COOM MUIAXOM TEPEeBENCHHS KOHKPETHOTO 3aCy/KEHOTO 3aJie)KHO Bif
B1IOYyTOTO TEPMIHY IOKapaHHS, a TAaKOX IMOBEIIHKU 3 OJHIET MIJBHUII BUIPABHOL
KOJIOHIT 1O 1HIIO].

45 Tam camo.
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[HauBiAyansHUN TPaBOBUM CTATyC PO3YMIIOTh K TaKUM, IO XapaKTEPU3Y€EThCS

3MICT 1HJUBIIyaJbHOTO IMPaBOBOTO CTaTyCy Ti€i * camoi 0COOH, B TOMY YHCI U
3aCy/KEHOT0, B Pi3Hi MOMEHTH HE € OJHAKOBUM*®,

CTOCOBHO 3aCyIPKEHOTO BiH MOXKE 3MIHIOBATHCH 3QJICIKHO BIJI:

* BUJIy KPUMIHAJIFHOTO MMOKapaHHS,

* CTPOKY BiJOYBaHHS MOKapaHHS;

* IOBEIIHKH 3aCy/KCHOTO.

OcTtaHHIM YacoM y IOpUJIMYHIN JTITEpaTypl OKpeMi aBTOPH BUAISAIOTH IIE OJAUH
PI3HOBHJI MPABOBOTO CTaTyCy — MIXHApPOJHUN MpaBOBHM cTaTyc ocobOu. Xoua Len
TEPMIH HIMPOKO IOPUCTAMHU III€ HE BXKUBAETHCS, BIH MAa€ CTAHOBUTH OCOOJIMBUI 1HTEpEC
JUISL  TOCHIJIHUKIB, YpPaxOBYIOUM aKTHUBHE BXOJDKEHHS HAIIOi JEepXaBU JO
MI>KHAPOIHOTO CIIBTOBAPUCTBA.

VY HalOuIbI y3araabHEHOMY BUIJISAI MIXKHAPOJHHUM MPaBOBUN CTaTyCc 0COOU
MICTUTh y €001, KpiM BHYTPIIIHBOAEPKABHOIO IpaBa, 1Ie i cBoOOAM, 0OOB’A3KH Ta
rapanrii, BUpoOJeHI MIKHAPOAHUM CIIBTOBAPUCTBOM 1 3aKpIIJIEHI B MIKHApPOJIHUX
MPaBOBUX JIOKYMEHTaxX. 3axXHUCT LbOr0 CTaTyCcy IMepeadadaeTbCs SK BHYTPIIIHIM
3aKOHOJIaBCTBOM, TaK 1 MI>KHAPOJHHUM IPABOM.

4, OCHOBHI ITPABA 11 OBOB’SI3KU 3ACYJI)KEHUX.

J1o 3MiCTy MpPaBOBOIO CTaTyCy 3aCYy/UKEHUX BXOAThH MpaBa, 3aKOHHI 1HTEPECU

11 00OB’SI3KM 3aCYPKEHHX, SIKI BUHHKAIOTh 1 PEali3yloThCid B MEXKaxX KPUMIHAJIbHO-
BUKOHABYMX MPABOBITHOCHH.

Crarra 63 Konctutynii Ykpainu?’ BcTaHOBIIOE, 1110 3aCyIKEHI KOPUCTYIOTHCS
BCIMa TpaBaMu JIIOJUHU Ta TPOMAJSHUHA, 32 BUHATKOM OOMEXEHb, BHU3HAYCHUX
3aKOHOM 1 BCTAHOBJICHUX BHUPOKOM cyay. [Hakie Kaxydu, Ha HUX MOIIUPIOETHCA
OuIBIIICTh TpaB 1 cBOOOM, TependaueHux posaiiom II OcHoBHOro 3aKoHY, a TaKOXK
BIIMOBIAHUMHU  HOPMaMM  ILHMBIIBHOTO, CIMEHHOrO, JKHTIOBOTO, TPYJOBOTO,
(Gh1HaHCOBOTO Ta IHIIKX TaTy3eil mpasa.

HesBaxaroun Ha e, y crarti 8 KBK Vkpainn®® momarkoso 3akpimmororscs
OCHOBHI TIpaBa 3aCyIKEHUX HE3aJIe)KHO BiJ MPU3HAYEHOTO BUAY TMOKApaHHS, IO €
JIOAATKOBUMHU TapaHTIsIMU 3a0€3MEUCHHS 3aKOHHOCTI 111 YaC BUKOHAHHS MIOKapaHb.

CoulanbHO-NpaBOBE NMPU3HAYEHHSI MPaB 3aCy/UKEHUX TMOJISArae y 3MILHEHHI
peXKUMY 3aKOHHOCTI MiJ 4Yac BHUKOHAHHS ITOKapaHHS, OCKUIbBKM Mipa CBOOOIU
3aCyPKEHOTr0, Y CBOIO Uepry, 03Ha4ae Mipy HECBOOOaM JiepkaBu (TOOTO MEpCcOoHATY
OpraHiB Ta YCTaHOB BHUKOHAHHsI IMOKapaHb) CTOCOBHO HBOro. IlpaBa 3acymkeHuX,
SKIIO BOHHM TapaHTYIOTHCS MaTepiaibHO, MOJITUYHO, 1I€0JOTIYHO M OpraHi3aIiifHo,
COpPUSAIOTh PO3BUTKY OCOOM 3acy/KEHOro, B KIHLIEBOMY pe3yibTaTi — Horo
pecomiamzanii. [IpaBa * 3acymKeHHUX, MPOTOJONIEH] (OPMaTLHO, MOTIUOIIOIOTH
ICHYIOYMH aHTaroHi3M MK HUMHU ¥ CYCIUTBCTBOM 1 CYTT€BO BIIJAISIOTh BUKOHAHHS
MOCTaBJICHUX Tepe]l TOKapaHHs IUIEH.

46 Tam camo.

4 Koncrutynis Vkpainu: 3aKkoH Vkpainu Bix 28.06.1996 p. Ne 254x/96-BP. URL:
http://zakon5.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80 .

48 KpuminaneHO-BIKOHABUHIT KOJIEKC Vkpainu. Konekc VYkpainu; Bif 11.07.2003 Ne 1129-1V. URL:
https://zakon.rada.gov.ua/laws/show/1129-15#Text .
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Cy0’€eKTHBHE MPABO 3aCYHKEHOTO MOKHA BU3HAUUTH SIK 3aKPIIUICHY 3aKOHOM 1
rapaHTOBaHy JEp>KaBOI0 MOXIIMBICTb TI€BHOI TOBEAIHKM 3acCyPKEHOTo abo
KOPUCTYBaHHS HUM COIIIAIbHUMH OJlaramMu, IO 3a0e3MeuyIoThCS OPUINIHAM
00OB’SI3KOM TOCAJIOBUX OCI0 OpraHiB Ta yCTaHOB BUKOHAHHS IMMOKapaHb Ta 1HIIMX
Cy0’€KTIB IIPABOBIHOCHH, AKi IPH IIbOMY BUHHKAIOTH *°,

J1o 3MicTy cy0’€KTUBHOTO TIpaBa HaJEKUTh TaKe:

1)  MOXJIHBICTb 3aCyIKCHOTO BUIBHO KOPHUCTYBAaTHCS  COIIaJbHAUMU
Oylaramu (Xap4yBaHHSM, pEUOBUM MalHOM) y MeXaX, YCTAHOBJICHUX MPABOM;

2)  MOXJIMBICTP BHMAaraTH BHMKOHAHHS KOPECIOHAYIYHX IbOMY IIpaBy
000B’SI3KIB aJIMIHICTpAIll€l0 OpraHiB Ta YCTAaHOB BUKOHAHHS IIOKapaHb, 1HIIUMH
cy0’eKTaMu 1 y9aCHUKIB KpHUMiHAJIbHO-BUKOHABUMX MTPABOBITHOCHH;

3)  MOXIHUBICTh 3BEPHYTHCS B HEOOXIJHUX BHIIQJKaX 3a 3aXHUCTOM CBOTO
Cy0’€KTHBHOTIO TMpaBa.

3aKOHHI IHTEPECH 3aCYKEHOTO — 3aKpIIUICHI B MPABOBUX HOPMAax KOHKPETHI
J1i Ta MparHeHHs 3acy/PKEHOTO 10 BOJIOJAIHHS THUMHU YU I1HIIMMU Ojaramu, sKi
3aJI0BOJIBHSIIOTHCS, SIK TTPABUJIO, 3a PE3yJIbTATOM OIIHIOBaHHS aamiHicTpaiiero YBII,
MOCaJI0OBUMH 0CO0aMH, MPOKYPATYpoOrO W CyJOM IOBEIIHKH 3aCy/KEHOro MijJ dYac
B1JI0yBaHHS [TOKapaHHSI.

CoulanpHe TpU3HAYEHHS 3aKOHHUX IHTEPECIB TMOJSAra€ B TOMY, IIO BOHH
JO3BOJIAIOTH  3a0e3neunTH  AudepeHliioBaHUd MiAXiA [0  3acCyKEHUX 1
CTUMYJIIOBAaTH iX BUIPABJIICHHS B Mpoleci BiAOyBaHHsS TokapaHHs. BoHu maroTh
0arato CHuUIbHOTO 13 Cy0’€KTMBHUMH TMpaBaMH, aje HE TOTOXHI OCTAaHHIM. SIKIIO
Cy0’€KTHBHE TPABO CTBOPIOE TaKy MOKJIMBICTH MOBEMIHKH, SIKa XapaKTePU3YETHCS
BHUCOKHM CTYIIEHEM ii peaizallii 3a po3Ccy/ioM 3aCyIKEHOr0, TO CYTHICTh 3aKOHHOTO
IHTEpECy 3aCy/DKEHUX TIOJIATa€ B MOMJIMBOCTI, SIKA Ma€ XapakKTep MparHeHHs [0
aBTOHOMHOi, CaMOCTIMHOI TIOBEIIHKH, B CBOOOJ1 KOPHUCTYBaHHS OYIb-SKHUM
coIliaJbHUM OJIarOM Ha CBIM PO3CY/I.

3MICT 3aKOHHHUX THTEPECIB CKIAAAETHCS 3 TPHOX EIEMEHTIB:

1)  mparHeHHs OTpPHMATH IEpendaYeHe 3aKOHOM MaTepialibHe Y JTYXOBHE
Omaro (momaTkoBe KOPOTKOCTPOKOBE YW TpuBaje MOOa4YeHHs, MEpPEeBENCHHS 0
JTUTBHUL COLIAJIBHOI ajanTailii); Taki Ojara BKa3ylOTbCS y NMPAaBOBUX HOPMAX SK
MeTa, IJIsi JOCSATHEHHsI SIKOi € HEOOXITHWMH BIJMOBIAHI IOpUAWYHI (PaKkTH Ta
MO3UTUBHE OI[IHIOBAHHS TOBEJIHKM 3aCy/PKEHOr0 CyO’€KTaMH YW YydaCHUKaMU
KpUMIHAJIbHO-BUKOHABYMX MTPABOBITHOCHH,;

2)  MOXJIMBICTH KJIOMOTAaTH (a4 HE BUMAaraTH) Mepeia MoCaoBUMHU 0COOaMHU
OpraHiB Ta YCTAaHOB BHWKOHAHHS TIOKapaHb, MPOKYypaTypord U CyIoM mpo ix
BIJIMTOBIJTHI 1T IIIOJI0 peaizailii 3aKOHHUX THTEPECIB 3aCYIKCHHX;

3)  MOXIHUBICTH 3BEPHCHHS JO KOMIICTEHTHHX OpraHiB 3a 3aXHCTOM
3aKOHHMX 1HTEpECIB; Take 3BEPHEHHS HE O3HA4a€ aBTOMATUYHOTO 3aJ[0BOJICHHS
KJIOTIOTAHHSI, TMPOTE O3Hauyae, IO 3aKOHHI IHTEpPECH, SIK 1 CyO’€KTHBHI MpaBa,
rapaHTYIOThCS JEPIKABOIO.

Buau 3akoHHUX 1HTEpPECIB 3aCY/PKEHUX € JOCUTh PI3HOOIYHUMU. 3a COIllaIbHO-
MOJITUYHUM TpU3HAYEHHSAM Ojlara ¥ 3aKOHHI 1HTEpPECHM MOXKHA TOAUIMTH Ha TpPH

49 Tam camo.
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rpynu: 1) crnpsMOBaHI Ha OTPUMaHHS 3a0XOYEHb: YMOBHO-JOCTPOKOBE 3BUILHEHHS,
3MiHAa YMOB TPUMAaHHS; 2) CIIPSIMOBaHI HA OTPUMAHHA MJBI: OJEP>KaHHSA MaTEPSIMHU-
TOAyBAJIbHULIMA I BariTHUMHU >KIHKAMH TPOIYKTOBUX TMOCHIIOK (Tepenad) B
ACOPTUMEHTI, KN BHU3HAYAETHCS MEAMYHUM BHCHOBKOM; MPOXKUBAHHS 3aCyKEHOT
KIHKU y OyAMHKY JTUTHHH 31 CBOIMH JITbMU BIKOM JI0 TPOX POKiB; 3) CIIpsIMOBaHi Ha
OTpUMaHHs OJIar, sIKi 32 CBO€IO COI1abHO-TIPABOBOIO CYTTIO HE € JUIA 3aCy/KCHHUX Hi
3a0X0YCHHSIMH, H1 MIJIbraMu: 3aJy4eHHs 70 Tpalll 3 ypaxyBaHHSIM Mpare3gaTHOCT] i
y pasi MOKIIMBOCTI — CHELIiaABHOCTI TOIIO °.

VY HalOuIbI y3aradbHEHOMY BUIJISIIL MTpaBa 3acyKEHOTO pO3YyMIIOTh SIK BH] 1
Mipy HOTo MOBEAIHKM 1] Yac BiAOYBaHHS KPUMIHAJIBHOTO MOKApaHHS, MOXJIUBICTh
KOPUCTYBAaTUCh IEBHUMHU COIIaJIbHUMU OjlaraMu JJIs 3aJ0BOJICHHSI OCOOMCTHX
noTpeO, 3akpimieHux y HopMax KonctuTymii YkpaiHu Ta B 1HIIMX 3aKOHOJABYMX
aKTax.

V crarti 8 KBK Vkpainu® B CKOHLEHTpOBaHOMY BHIJIAAI c(OpMyIbOBaHi
OCHOBHI ITpaBa 3aCy/I’)KE€HUX, K1 BIAOOPaKat0Th 3arajibHy CIIPSIMOBAHICTh LI€I Tarys3l
3aKOHO/IaBCTBA. 30KpeMa, 3aCy/I’KeH1 MarOTh MPaBo Ha:

. OTpuUMaHHA 1H(opMallii po CBOi paBa i 000B’SI3KH, MOPAIOK Ta YMOBHU
BUKOHAHHS 1 BIIOYBaHHS MIPU3HAYEHOTO CYJIOM MTOKAPAHHS; aIMIHICTpALllsl yCTAHOBH
Yl OpraHy, SKUHd BHUKOHY€ TIOKapaHHs, 3000B’s3aHa HAJaTH 1M 3a3HAYEHY
1H(popMaIlilo, a TAKOXK O3HAMOMITIOBATH iX 13 3MIHAMH MOPSAAKY ¥ YMOB BIJIOyBaHHS
NOKapaHb;

. rYMaHHE CTaBJIEHHA 1O HHUX 1 MOBary /A0 iX JIIOJCBKOI TIAHOCTI;
3aCy/I’KE€Hl HE MOBHMHHI MiJIJaBaTUCh >KOPCTOKOMY, HENIOJACHKOMY ab0 Takomy, IO
OPUHUXKYE X TIAHICTh, MOBOJKEHHIO; 3aXO0/M BILUIUBY MOXYTh 3aCTOCOBYBATHCS /10
HUX BUKJIFOYHO Ha IMJICTaBl 3aKOHY; 3aCyPKCHI HE MOXKYTh OyTH MiAaHl MEIAYHUM
a00 1HIIUM NOAIOHMM 10 HUX JOCHIIKEHHIM HE3aJIeKHO Bl IXHBOI 3T0JIH;

. 3BEpTATUCS BIAMOBIIHO JI0 3aKOHOJABCTBA 3 MPOIO3UIIISIMH, 3asBaMH Ta
CKapramu 10 aJMIHICTpalii OpraHiB Ta YCTaHOB BHUKOHAHHS IMOKapaHb, iX BUIIMX
opratiB, a0 YnoBHoBaxkeHoro BepxoBHoi Pamum VYkpainu 3 mnpaB JIOJHWHH,
€BpoIechKOro Ccyay 3 TMpaB JIIOJAWMHU, a TaKOX IHIIMX BiAMOBIJHUX OpraHiB
MDKHapOJHUX OpraHizalii, 4ieHOM a0o0 Yy4YaCHHKOM fAKUX € YKpaiHa, [0
YIOBHOBA)XEHUX OCI0 TaKUX MIXXKHAPOJHUX OpraHizaliid, Cyay, OpraHiB MpOKypaTypH,
IHIIMX OpraHiB JepKaBHOI BJIaJy, OPraHiB MICLEBOIO CaMOBPSAYBaHHS Ta
00’€IHaHb; BIJMOBIIHI 3BEpHEHHS (KOPECTOHJIEHINIS) MOAAI0THCA 10 aAMiHICTpallii
YCTAaHOBM BHWKOHAHHS TOKapaHb, MPO OTPUMAaHHS aaMIHICTPAII€I0 3BEPHEHHS
(KOpecToHIeHIIiT) 3acyI)KEHOMY BHUAAETHCS TAJTOH-TIATBEP/KEHHS, 1 TPOTATOM
TPHOX 110, a y BUTIAJIKAX, YCTAHOBIICHUX 3aKOHOJABCTBOM, — IPOTITOM OJIHI€T 100W, 3
yacy BHJa4dl TaJOHA-TIATBEP/DKEHHS 3a3HA4Y€HE 3BEPHEHHS (KOPECIOHICHIIISN)
HAJICUJIAETHCS aJipecary;

. JaBaTH TMOSICHEHHsT W BECTH JMCTYBaHHS, a TaKOX 3BepTaTuci 3
MPOTIO3UIIISIMU, 3asiBaMH 1 CKapraMu PiJJHOI0 MOBOIO; BIIMOBI1 3aCYIKEHUM JTat0ThCS
MOBOIO 3BEpPHEHHs, a 3a BIJACYTHOCTI MOXJIHMBOCTI JaTH iX MOBOIO 3BEPHEHHS,

50 Tam camo.
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BiJIMIOBIIb JTAETHCSI YKPATHCHKOIO MOBOKO 3 TIEPEKJIAOM Ha MOBY 3BEpHEHHS, SIKUH
3a0€3MeUy€eThCsl OPraHoM ab0 yCTaHOBOIO BUKOHAHHS TTOKAPaHb;

. OXOpOHY 370pOB’sl B 00cs31, BcTaHOBIEHOMY OCHOBaMH 3aKOHOJ/IaBCTBA
Ykpainu mpo 0XOpoHY 370pOB’S, 32 BUHATKOM OOMEXEHb, Mepen0adyeHuX 3aKOHOM;
OXOpOHA 3JI0OPOB’sl 3a0€3MeUy€eThCs CHUCTEMOI0 MEIAHKO-CaHITApHUX Ta O030POBUO-
npo(diTaKTUYHUX 3aXOMAIB, @ TAaKOX IOE€IHAHHSAM O€30IUIaTHUX 1 TUIATHUX (opM
MEAMYHOI JOMIOMOTH; 3aCy/P)KEHOMY TapaHTYEThCS MIPaBo Ha BIILHUI BUOIp 1 JOMYCK
JiKaps Il OTPUMAaHHA MEAMYHOI JOTOMOTH, Y TOMY YHCHI 3a BIJIACHI KOIITH;
3aCy/DKEH1, SKI MaroTh pO3JIaJM TICUXIKM Ta TOBEAIHKM BHACIIJIOK B)XHBaHHS
QJIKOTOJII0, HAPKOTUYHUX 3aC001B, ICUXOTPOITHUX PEUOBUH 200 iX aHAJIOTIB Y THIINX
OJTlypMaHIOIOUUX 3aCc00iB, MOXKYTh 32 X MUCHMOBOIO 3TOJI0I0 MPONTH KypC JiKyBaHHS
BiJl 3a3HaYCHUX 3aXBOPIOBaHb;

. coliayibHe 3a0€3Me4eHHs, Y TOMYy 4ucial i Ha OQOpMIIEHHS TMEHCIH,
BIJITIOBITHO JI0 3aKOHIB YKpaiHu;
. OTPUMYBaTH y BCTAHOBJICHOMY 3aKOHOM TMOPSAKY Iepenadi (OKpiM

pedel, sKl 3acyIKEHUM 3a00pOHEHO MaTh THpu cobi 3aKOHOM, 30Kpema 30poi,
HAapKOTUYHHMX 200 MCUXOTPOITHUX PEUYOBHH 1 PEKYPCOPIB);

. Ha OIUIayyBaHy IMpamio 3TiJJHO 13 3aKOHOJABCTBOM PO  IMPAILo.
3aKOHOAABCTBO PO MPAIIO TMOIMIUPIOETHCS HA 3aCyHKEHUX Y YaCTHHI, IO CTOCYETHCS
YMOB Mpalli;

. 3M1MCHEHHST CBOOOJM CHOBIAYBaTH Oyab-sKy pelirito abo BUpaxkaTH
MEePEeKOHAHHS, MOB’s3aH1 13 CTABJIICHHSAM J0 PEJIirii, y TOMY YHCJi Ha BUIBHHUI BUOIp 1
JIOMYCK CBSIIIEHHOCTY>KHTEIS ISl BIAMPABICHHS PEIIriiHUX TaiHCTB Ta OOpsIiB, 3a
BUHATKOM OOMeXeHb, nepeadaueHnx KBK;

. HAa HaJleKHE MAaTepiabHO-MOOYTOBE 3a0€3MEUYECHHS y  MOPSKY,
BCTAHOBJICHOMY 3aKOHOM 1 HOPMAaTHBHO-TIPABOBUMH aKTaMu MiHICTEpCTBA IOCTHIIIT
Ykpainu;

. OTPUMaHHS KOMIM JOKYMEHTIB 3 iXHIX OCOOOBHMX CIIpaB Ta 1HIIMX, IIO
MOB’s3aHl 3 peaji3alli€lo iXHIX TpaB, JOKYMEHTIB Yy TOPSAKY, BCTAaHOBJICHOMY
MiHnicTepcTBOM focTHLIT YKpainu °2.

Yactuna 2 cr. 8 KBK VYkpainu® rapanrye 3acy[keHHMM NPaBO Ha HPAaBOBY
nonoMory. [ns il ogepikaHHS 3acyDKEHI MOXKYTh KOPHUCTYBAaTHUCA TOCIyTraMu
aZBOKaTiB ab0 1HMMX (paxiBIIB y Trany3l MpaBa, [Kl 3a 3aKOHOM MarTh MPaBO Ha
HaJaHHS MIPABOBOI JONOMOI'M OCOOMCTO UM 3a JIOPYUYECHHSM IOpUAMYHOI ocobu. Take
IpaBO TOMIMPIOETHCS 1 Ha 3acymKeHuX oci0, skl nepeOyBalOTh Ha JIIKyBaHHI Yy
3aKJIajlaX OXOPOHH 3/I0POB 4.

3acy/KeHUM  1HO3EMIISIM  3aKOH Jla€ TPaBO MIATPUMYBATH 3B’SI30K 3
JTUTIIIOMATUYHUMU TPEJICTABHUIITBAMH 1 KOHCYJIBCHKMMH YCTAaHOBAMHU CBOIX JIEPIKaB,
ocobam 0e3 TpoMaAsHCTBA, a TaKOX TIpOMaasHaM JepKaB, IO HE MaloTh
JTUTIIOMATUYHUX TIPEACTaBHUITB a00 KOHCYJIbCHKMX YCTaHOB B YKpaiHi, — 3
JTUTUIOMAaTHYHUMU TIPEACTaBHUIITBAMHU JIEP)KaBH, SIKa B3sla HA ceOe OXOpPOHY iXHiX
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iHTepeciB, a00 MIKHApPOJHMMH OpraHaMu YW OpraHi3allisiMu, K1 3J1HMCHIOIOTH iX
3aXUCT.

KpiM TOro, 3acymkeHHM TapaHTye€ThCsS MpPaBO Ha MOOAYEHHS y MOPSAKY,
BcraHoBiieHoMy KBK VYkpainu i1 HaBiTh Ha KOPOTKOCTPOKOBI MOOayeHHs Yy pasi
nepeOyBaHHs Ha JIIKYBaHHI Y 3aKJ1a/1aX OXOPOHHU 3JI0POB 4.

3acymKeHUM HaJa€eThCsl MpaBO Ha Oe3nepepBHUN COH HIYHOI mopu. Pazom i3
TAM 3aKOH BH3HA4Ya€ BUYCPITHI BUIAJKH, KOJW aaMIHICTpAIliI MOXE MepepBaTH COH
3aCyI>KEHOT0, TOB’sI3aHI 3 Ha/I3BHYAWHUMHU TOIISIMH, SIKI 3aTPOXKYIOTH JKUTTIO Ta
3JI0pPOB’I0 3aCyJIKEHOTO a00 MepelKoHKatoTh BUKOHAHHIO MoKapaHHs. Jlo miacTas
NMOpPYIICHHS MpaBa Ha COH HajeXaTh YYMHEHHS 3acCy/DKEHMMU BTEYi, MacoBI
3aBOPYIICHHSI, BAHUKHEHHSI TIOXKEX1, aBapli Ud CTUXIMHOTO Jrxa abo 6e3mocepeIHhO1
3arpo3u KUTTIO 3aCy/IKEHUX.

[lepeniyeHi npaBa 3acyA)KEHUX 3BYThCS. OCHOBHUMM MEPEAYCIM TOMY, 1110 BOHU
HOPMATUBHO 3aKpIIUTIOIOTh HAWOLIBII BAXKJIWBI I JIIOAWMHM Ta TPOMaJsSHUHA
cyO’€KTUBHI IpaBa, siKi MICTATbCS B KOHCTUTYLIT YKpaiHu Ta 1HIIMX 3aKOHAX HAIIOl
JIepKaBy, 110 HE HaJleXaTh JO CHCTEMH KPHUMiHaJIbHO-BHKOHABUOTO 3aKOHOJABCTBA
54

BignoBigHo 10 aHami3zy 3arajibHOrO (KOHCTUTYLIMHOTO) CTaTyCy IpOMajssHUHA
VkpaiHu 3 ypaxyBaHHSIM rajy3eBUX OOMEXKEHb HEOOXIJTHO KOHCTAaTyBaTH, IO Ha
3aCY/DKEHUX J10 OylIb-SKOTO BHJYy KPUMIHAJIBHHUX IIOKApaHb Yy IIOBHOMY OOCS31
NOILIMPIOIOTHCS TaKl KOHCTUTYIIIHI ITpaBa TPOMaJisiH Y KpaiHu: MpaBo Ha KUTTA (4. 1
cT. 27), mpaBo Ha MOBary JIIOJACHKO1 riaHOCTI (4.1 cT. 28), mpaBo Ha CBOOOY COBICTI 1
BipocnioBiganHs (4. 1 cT. 35), mpaBo Ha 3BepHeHHS (cT. 40), mpaBo Ha 3axucT (4. 1-5
CT. 55), mpaBo Ha BIAIIKOAYBaHHS MaTePiaJIbHOI Ta MOPAJIbHOI IIKOAM (CT. 56), IpaBo
3HATH CBOI MpaBa il 000B’s13ku (CT. 57), mpaBo Ha CBOOOY JYMKH 1 CIOBa, HA BUIbHE
BUPAXEHHS CBOIX MOTJISAIB 1 mepekoHanb (4. 1 cT. 34), mpaBo Ha HalexHi, Oe3meuHi
Ta 370poBi ymoBHU mpami (4. 4 ct. 43), mpaBO Ha OXOPOHY 3/I0POB’S, MEIAUYHY
JIOTIOMOTY Ta MeIu4He cTpaxyBaHHs (4. 1 cT. 49), npaBo Ha cBOOOY JiTEpPaTypHOI,
XYJI0’)KHBO1, HAYKOBOI i TEXHIYHOT TBOPYOCTI, 3aXUCT ABTOPCHKUX MPaB, MOPATbHUX 1
MaTepialbHUX 1HTEPECiB, 110 BUHUKAIOTh Yy 3B’SI3KYy 3 PI3HUMHU BHJAMHU
IHTENeKTyallbHOi  JismbHOCTI (4. 1 cr. 54), mpaBo Ha pe3yiabTaTH CBOEl
IHTENEKTYaJIbHOI TBOPYOI AISIBHOCTI (4. 2 cT. 54), mpaBo Ha Oe3MedHe AJiA KUTTS Ta
3IOpOB’sI TIOBKUIIS ¥ Ha BIAIIKOTYyBaHHS 3aBJIaHOI MOPYIIEHHSIM I[LOTO MpaBa MIKOAN
(4. 1 c1. 50), mpaBo BUIBHOTO IOCTYIY A0 1H(MOpPMAIIiT TPO CTaH TOBKULISA, PO SIKICTh
Xap4OBUX MPOAYKTIB 1 mpeameTis nobyTy (4. 2 ct. 50) %,

Pazom 13 TUM 3acyKeHHUX IO TaKUX BUJIIB KPUMIHAIBLHUX TIOKapaHb, K apellIT,
OoOMeKeHHsI BOJIl, TPUMaHHS B IUCHUIUTIHAPHOMY OaTalbiOH1 BICHKOBOCITYKOOBIIIB,
mo30aBJICHHS BOJI Ha TIEBHUNW CTPOK 1 JOBIYHE TM030aBJIEHHS BOJI, CYTTEBO
OOMEXYIOTh Y KOPHCTYBaHHI HU3KOK KOHCTUTYIIMHHMX TpaB, a JEsAKl 3 HUX Ha IO
KaTeropito TpoMaJsiH B3arajli He TMOIIMPIOIOTHCS UM TOLIMPIOIOTHCS Y BKpai
oOMexxeHoMy o0csi31. [Io ocTaHHBOI Ipynu HaJleXKaTh Takl CyO’€KTUBHI MpaBa: MpaBo
Ha cBOOOy Ta 0COOMCTY HEAOTOpPKaHICTh (4. 1 cT. 29), mpaBo Ha HEJOTOPKAHHICTH

5 Tam camo.
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xutna (4. 1 cr. 30), mpaBo Ha TAEMHUIIO JIMCTYBaHHA, TeIe()OHHUX PO3MOB,
tenerpadHoi Ta iHIIOI KopecnonaeH i (cT. 31), mpaBo Ha cBOOOIY MEepeCcyBaHHS Ha
Teputopii YKpaiHu, BUIbHUN BHOIp MICIsl MPOXKMBAHHS, MPABO BUIBHO 3aJUIIUTH
TepuTopito Ykpainu (ct. 33), mpaBo Ha cBOOOIY O0’€THAHHS Yy MOJITHYHI MapTii Ta
rpomMajichbki opranizaiii (4. 1 ct. 36), mpaBo piBHOTO OCTYIY /10 AE€P>KABHOI CIYXKOH,
a TaKOX JIO CIY»XOW B opraHax MiCIeBoro camoBpsayBanHs (4. 1 cr. 38), mpaBo Ha
PiBHY MOXJIHBICTB y BHOOPI Ipodecii Ta pomy TpymoBoi mismsHoCTi (4. 1 cT. 43) %6,

[cHye Hepo3puUBHMI 3B’SI30K OCHOBHHUX IIpaB 3acCy/KCHHX, 3aKpIIUICHUX Y
crarti 8 KBK Ykpainu, 3 Hopmamu 3aranbHoi Ta Oco0IMBOI YACTHH I[LOTO KOJCKCY.
Jlesiki OCHOBHI X MpaBa PO3KPUBAIOTHCS OUIBII JCTANIBHO B TJIaBl 2 IIOTO KOJEKCY,
HanpuKiIaz, cT. 10 pernaMenTye npaBo 3acyIKEHHX Ha 0COOMCTY Oe3mexy .

CorianpHO-IpaBOBE 3HAUYEHHSI O00OOB’SI3KIB MPOSBISETHCA B TOMY, IO BOHU €
3aco0oM (opMyBaHHsS MOpPaJbHOI Ta MPABOBOI CBIJOMOCTI 3acCy/DKCHHUX, 3MIITHCHHS
3aKOHHOCTI Ta MPABOMOPSIIKY, AUCIUILUIIHA W OPraHi30BaHOCTI MiJ 4ac BiOyBaHHSA
nokapaHHs. CyTHICTh NOJIATAE Y BUMO31 HEOOX1THOI 3 TOUKH 30pYy Jep>KaBH, BIaau 1
3aKOHY TOBEIHKHU. L[ moBejiHKa 3aCy/KEHUX € OOOB’SI3KOBOIO, HE3ANEPEUHOI0 I
3a6€3MeUy€eThCs 3aX0aMH JAEPKABHOTO IPHMYCY® S,

CyTHICTh IOPUAMYHUX OOOB’A3KIB 3aCy/KEHUX MPOSABISIETbCS B TAKOMY IX
3MICTI:

1)  HeoOXigHICTh YYWHEHHS NEBHHX Jid (CIUTATUTH mTpad, 3 sSBISATHCS 32
BUKJIMKOM aJIMIHICTpallii OpraHiB Ta YCTAHOB BUKOHAHHSI MTOKapaHb);

2)  HEOOXITHICTh YTpUMATHCS BiJl YCTAaHOBJICHHUX 3aKOHOM il (MaTu mpu
co01 rpomri Ta 1iHHI peyl).

Takum dYMHOM, IOPUAMYHHA OOOB’A30K 3aCyIKEHUX — YCTAaHOBJICHA B
3000B’sI3yI0YMX HOpMax IMpaBa Mipa HEOOXiAHOI MOBEMIHKM 3aCy/PKEHOTO I 4ac
Bi/I0yBaHHS MMOKAapaHHs, siKa 3a0e3Meuye TOCATHEHHS IiJIel MoKapaHHsl, MATPUMaHHS
MPaBOMOPSIKY i Yac WOTO BiAOYBaHHS, TOTPUMAHHS MPaB 1 3aKOHHUX 1HTEPECIB SIK
CaMoro 3aCyKEHOr0, TakK 1 IHIIKX 0ciO.

[lin vac BH3HAUEHHS MPABOBOTO CTATYCy 3aCy/DKCHHX HA€ThCS TMEpeliK He
JuIIe iX OCHOBHUMX TpaB (CT. §), a il OCHOBHUX 000B’s13KiB. 3rijgHo 31 ctartero 9 KBK
VYkpainu 3acyKeH1 3000B’A3aHi:

. BUKOHYBaTH BCTAHOBJIEHI 3aKOHOJABCTBOM OOOB’SI3KH  TPOMAJISIH
YkpaiHu, HEYXWUIbHO JOJEPKyBaTHUCS TIPaBWJ TIOBEIIHKH, Iepea0adeHux st
3aCy/DKeHUX, HE TIOCSTaTH Ha MpaBa Ta CBOOOIU, YECTh 1 TAHICTh 1HIINX OCi0;

. BUKOHYBAaTH BCTAHOBJICHI 3aKOHOJABCTBOM BHUMOTH aJMiHiCTpaIllii
OpraHiB Ta YCTaHOB BUKOHAHHS TIOKapaHb, YIMOBHOBAXKEHOTO OpTraHy 3 MUTaHb
pooartii;

. BBIWIMBO CTAaBUTHUCS JIO TEPCOHANYy W I1HIMIMX OCI0, SKI BiABITYIOTH
YCTaHOBHW BUKOHAHHS MMOKAapaHb, a TAKOXK JI0 1HIIHNX 3aCYHKCHUX;

56 Kouncrurymis VYkpainu: 3aKkoH Ykpainu BiJ 28.06.1996 p- Ne 254x/96-BP. URL:
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. 3’SIBJISITUCS 32 BUKJIMKOM aJMIHICTpalil OPraHiB Ta yCTAHOB BUKOHAHHS
MOKapaHb.

HeBukoHanHsi  3aCy/DKEHMMHM  CBOiX  OOOB’S3KIB 1  BCTAaHOBJICHHX
3aKOHO/IAaBCTBOM BHMMOT aaMIHICTpallii OpraHiB Ta yCTaHOB BHUKOHAHHS MOKapaHb
TATHE 32 COO0I0 BCTAHOBJICHY 3aKOHOM BiJIITOBIATBHICTb.

HOpuanunuii 000B’SA30K 3aCy/DKEHHMX CIIJ PO3YMITH K BHJ 1 Mipy HOro
OOOB’SI3KOBOT  MOBEAIHKM MiJA dYac BiJOYBaHHA KPUMIHAIBHOTO TOKapaHHS.
[epeniveni y crarri 9 KBK *° 060B’s13KM CKIagaroTh IHINE OCHOBHY YaCTHHY THX
00OB’sI3KIB, SIKI INOKJIAJAIOThCA Ha 3acy/keHUX. OCHOBHMMHU BOHU Ha3UBaOTHCS
TOMY, IO TIOIIUPIOIOTHCA Ha BCIX OCI0, K1 BIIOYBalOTh MOKapaHHs HE3aJICKHO BiJT
Horo BHIy, Ta 3aKpiIUIIOIOTh HAaWOUIbII Ba)XKJIMBI BHUMOTH, L0 BHCYBAIOTHCA M0
3acymkeHux. L[l BUMOIM BHIUIMBAIOTh 3 OOOB’S3KYy BHUKOHAHHS BUPOKY Cyay IpoO
3aCTOCYBaHHS KPUMIHAJIBHOIO MOKapaHHS. BuIblIicTh 000B’S3KIB 3aKPIIUIIOETHCS B
IPABOBUX HOPMax, IO PETYJIOIOTh MOPSAJOK Ta YMOBU BUKOHAaHHS W B1JOyBaHHS
MOKapaHHs, HaNpHKIaJ BUMOTM TMOCTIHO mepedyBaTH Yy BHIIPaBHIN YCTaHOBI,
NepeCcyBaTUCS TEPUTOPIEI0 YCTAHOBU TUTBKU CTPOEM, HOCHTHU OJST yCTaHOBJICHOTO
3pa3Ky TOLIO. Y CTAaTTi BKa3aHO JIMILE T1 3 HUX, SIKI 3a0€3MeYyI0Th TPABONOPSIOK ITi]T
yac BIJOyBaHHS IOKapaHHS YW CTBOPIOIOTH YMOBHU JUIS JISUIBHOCTI OpPraHiB Ta
YCTaHOB, SIKi BUKOHYIOTh TIOKapaHHSI.

OcHOBHI O0OB’SI3KM 3aCY/PKEHUX BHUIUIMBAIOTh 3 OOOB’SI3KIB OpraHiB 4Yu

YCTAaHOB BUKOHYBATH BUPOK CYAY Tad 3aCTOCOBYBATHU ITIOKAPAHH:A 60.

BUCHOBKMU 10 TEMHA

3MEHIIeHHS KUTBKOCTI PEIUANBICTIB MOXKIIMBE TIPH T1BUIIEHHI €()eKTUBHOCTI
CUCTEMHU BHUKOHAHHS TMOKapaHb. 3apyODKHMIA JOCBIA TOKa3ye, IO B3IPIEBUMU 3
I[OTO THUTAHHS BBAXKAIOTHCSA T1 KPaiHW, AKI TyMaHI3yBallM MiAXiJ T0 poboTH i3
3acyIPKeHUMH. YKpaiHa MOBMHHA MPOBOAUTU pedopMu B 1boMy Hampsmi. [lepir 3a
BCE, JOIIJIBHO ONTHMIi3yBaTH CUCTEMY MOKapaHb, CKOPOTUBIIH iX BHUJIH, 3ATUIIHBIIN
HallepexTuBHiml. [lo-gpyre, mpouec BiAOyBaHHS MOKapaHHS Mae€ OyTH T'yMaHHUM 1
COpSIMOBAaHUM Ha BHUIPABJICHHS OcoOW, 1i TNepeBUXOBaHHs. JlJIsi LbOro oOpraHu
npoOanii Ta yCTaHOBM BHUKOHAHHS MOKAapaHb MAalOTh MPOBOJWUTU 1HAMBIAYaJbHI
COLIIAJIbHO-BUXOBHI 3aX0[u. [HAMBIAyalbHUIA TiAX1A Ta MEpEsiK TaKuX 3aXOMIB Mae
HE JIUIIIE 3aKPITUTIOBATHCS «Ae-I0pe», a i akTUBHO peani3oByBaTucs Ha mpaktuili. [o-
TpeTe, HEOOXIHO 3alydyaTH 3HA4YHI €KOHOMIYHI PECypcH B OCBITY Ta mpodeciitHy
MITOTOBKY 3aCy/PKCHHX 3 TUM, 00 3a0e3MeyuTH iM MOXKIIUBICTH pecorfiami3artii
micis 3BinbHeHHS. [lo-derBepTe OIOJKETHI KOIITH HEOOXigHI 1 JUIsI CTBOPEHHS
HAJICKHUX MaTepiaJbHUX YMOB BiJOyBaHHS TOKapaHHS, MPHUBEACHHS CTaHy
MPUMIIICHb YCTAaHOB B1I0yBaHHS MOKapaHHs 0 MIXHApOJHUX cTaHAapTiB. [lo-m’saTe
CJIiJl HAJIATOJUTH CUCTEMY MEAMYHOTO 3aXUCTY 3aCyKEHUX, 3pOOUTH ii JOCTYIHOIO
Ta 3BUYANHOIO TPAKTUKOI, fKa O TapaHTyBaja 30€pEKEHHS 370pOB’S TiJ dac
BIIOyBaHHSI MOKapaHHsS. YcCl LI HanmpsMu pedopMyBaHHS MOKJIMKaHI MOKPAIIUTH
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BUXOBHUI BIUIMB TOKapaHHS Ha 3aCy/KEHOTO 1 THM CaMHM 3aro0irTH OBTOPHOMY
BUMHEHHIO 310unHiB o1,

3aBaanHs 1 caMocTiiiHoi podoTu 10 Temn 2:

1. Bunu opraHiB i ycTaHOB BUKOHAHHS IMOKAPaHb Ta X MPU3HAYCHHS.

2. B3aemoziss opraHiB 1 yCTaHOB BHMKOHAaHHSA [IOKapaHb 3 1HIIUMH
IIPAaBOOXOPOHHUMH OpraHaAMHU.

3. 3aranbHi IpoOJIeMH ONTUMI3alli MPolleCy BUKOHAHHS MMOKapaHHs y BH/II
11030aBJICHHS BOJI1 HA TIEBHUH CTPOK.

4, [IpoGsiemu omnTuMizalii MpoIEecy BUKOHAHHS TMOKapaHHA Yy BHII
11030aBJICHHS BOJI1 HA TIEBHUHN CTPOK 11010 3aCY/IPKEHUX HETIOBHOJITHIX.

5. [Ipobiemu omnTuMizalii MpoIEecy BUKOHAHHS TOKapaHHS Yy BHII
1030aBJICHHS BOJII HA MEBHUI CTPOK 010 3aCyIPKEHUX KIHOK.

6. [IpoGnemu onTuMizallii Mporecy BUKOHAHHA TIOKapaHHS y BHJII

1030aBJICHHS BOJII HA MEBHUM CTPOK IIOJ0 3aCyKEHUX 1HBAJIJIIB Ta 0CI0 MOXMUIIOTO
BIKY.

InpuBinyanabHi 3aBaanns 10 Temmu 2:

1. YcTanoBaMy BUKOHAHHS MIOKapaHb: TIOHATTS Ta BHJIN.

2. [IpoGnemMu onTuMizamii Mpolecy 3BUIBHEHHA 3aCyIKEHUX  BiJ
B1JI0yBaHHS MMOKapaHHSI.

3. [IpoGnemu onTuMizallii 1HCTUTYTY MOCT NEHITEHIIAPHOTO BIUIUBY Ha
3aCy/IP)KEHUX.

4, [TpobGnemu comianbHOi ajmanTaiiii 0ocid, 3BUIBHEHMX 3 KPUMIHAJIbHO—

BUKOHABYHMX YCTAHOB.
[IpoGnemu onTuMizallii mpoliecy BUKOHAHHS TOKapaHHS y BHUIl JOBIYHOTO
1030aBJICHHS BOJII.
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