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TEMA. JU®EPEHIIALIA KPUMIHAJIBHOI BIJOBIJIAJIBHOCTI
(4 ronuHN)
Iliian
1. Hudepenuiariis KpUMiHAIBHOI B1IMOBIAATIBHOCTI.
2. TlokapaHHs Ta BUKOHAaHHSA MOKapaHHa: OcOOIUBOCTI PO3MEKYBaHHS MOHSTD.

PEKOMEH/IOBAHA JIITEPATYPA

1. KpuminanbHo-BukoHaBuMi Kojekc Ykpainu. Komentap [Enexrponnuit
pecypc]. — Pexum  pocrtymy:  http://www.radnuk.info/komentar/kruminal-
vukon/309glaval/4757-5.html.

2. KpuminanpHO-BUKOHaBUMM Kojekc Ykpainu. Kogekc VYikpainu; Bin
11.07.2003 Ne 1129-1V. URL.: https://zakon.rada.gov.ua/laws/show/1129-15#Text .

3. Kpuminanbauii kogekc Ykpainu: 3akoH Bijg 05.04.2001 p. Ne 2341-111. URL:
http://zakon3.rada.gov.ua/laws/show/2341-14.

META JEKIII

JIOLJIBHOCTI PO3MEKYBAHHS KPUMIHAJIBHO-TIPABOBUX MOHSTH «JIU(epeHiianis
KPUMIHAJIBHOI BIIMOBITAIBLHOCTI», «IU(epeHITialisa MoOKapaHHsI» Ta «audepeHIaris
BUKOHAHHS TOKAapaHHs», a TaK0o BHOKPEMJICHHS TEBHUX OCOOJMBOCTEH 1X
3aCTOCYBaHHS',

BCTYII

Anani3 crateit KpuUMIHaIBbHOTO KOJEKCY YKpaiHW Ja€e 3MOTY CTBEPJIHO
TOBOPUTH TIPO T€, IO 3aJICKHO B1Jl HASIBHOCTI IEBHUX OOCTABUH, 1O MIJBUIIYIOTh YU
3HIKYIOTh CTYIiHb CYCHIJIBbHOT HEOE3MEeKHU 3JI0YMHY, 3aKOHOJABEllb INepeadadae y
KPUMIHAJILBHOMY 3aKOHI CyBOpilll a00 M’SKIIl, MOPIBHSHO 13 OCHOBHUM CKJIAJ0OM
3JI0YMHY, KpUMIHATBLHO-TIPaBOB1 0OOMexxeHHs. [le cBiAuuTh mpo Te, 110 3aKOHOAaBellb
HaMaraeThbcsl JuepeHiI0oBaTH KPUMIHAJIbHY BIANOBIIaNbHICTh. OJHAK y 3B’S3KY 13
UM BUHHUKA€E CJyIIHE TMTAaHHS 100 BH3HAYCHHS TOHATTA JIudepeHIiamii
HIOKApaHHs Ta BCTAHOBIICHHS CIIIBBiIHOIIEHHS MiX HUMH 2,

1. JUOEPEHIIALIA KPUMIHAJIBHOI BIJIIOBIJIAJIBHOCTI

Tak, «audepenmianis» (dpan. differen- ciation, nar. differentia — pizHuILA,
BIJIMIHHICTh) — CJIOBO 1HIIIOMOBHOT'O TOXOJ[KEHHS, 1110, BIJMOBIAHO /10 PO3’SICHEHb
CIIOBHHMKA I1HIIOMOBHHUX CIIIB, PO3YMIEThCS SIK MO, PO3YICHYBaHHS IJIOTO Ha
SAKICHO BiMiHHI yacTuHH [1, c. 175]. Tob6To nudepeHuiaiito ciiia po3yMiTH SIK MO
LIJIOTO HA AKICHO BIAMIHHI YacTHUHM (€IE€MEHTH), TOOTO Taki, AKI MalTh CIUIbHI 1
BIIMIHHI O3HaKkW. [[i 4acTUHM BIAPI3HIIOTHCS HE KUIBKICHOIO XapaKTEPUCTUKOIO, a
sikicHOt0. CJIOBO «SKICHHI» BHpaXkae SKiCTh, BHYTPIIIHIO O3HAKy mpeamera [2].
Bigrak poOMMO BHCHOBOK, ITI0 «SKICHO BIJIMIHHI YaCTHHW» — I1€ YACTUHU IILJIOTO, SK1
BIJIPI3HSIIOTECS BHYTPINIHIME O3HAKaMH, IO XapaKTepU3YIOTh 1[I0 YaCTHHY, TOOTO
PO3KPUBAIOTH Ti ii BIACTUBOCTI, 32 AKUMU 11 MOXKHA BIJPI3HUTH BiJ] IHIIUX TAKUX KE

! Tasnuk JI. B. Judepenuianis KpuMiHAIbHOT BiNOBiAATLHOCTI, HOKAPAHHS Ta BUKOHAHHS OKAPAHHA: 0COOIMBOCTI PO3MEKYBAHHS
nousTe. Haykosuit Bicauk 2.2015. JIAYBC. C 256-267.
2 Tam camo.
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YacTUH. 3 Oy Ha Take TPAKTYBaHHS 3MICTY TMOHATTSA <«Au(epeHIialis,
HEOOX1THO PO3MOYMHATH 3 SICYBaHHS 3MICTy MOHATH «AudepeHIialis KpuMiHaIbHOT
BIJIMTOBIIAJTLHOCTI» Ta «Iu(epeHItiamis ToKapaHHs.

3BakalouM Ha Te, LI0 KpUMiHAJIbHA BIAMOBIJAIBHICTh 1 MOKapaHHS — JIBa
B3a€MOIIOB’13aH1 KPUMIHAIBHO-TIPABOBI 1HCTUTYTH, BUPIIICHHS 1i€1 MpoOIeMu Ciia
po3moyaTh 13~ BU3HAYCHHS  CHIBBIJHOLIECHHS  TIOHATH «KpUMiHaJbHA
BIJIMOBIIAJILHICTEY 1 «TTOKAPAHHS.

[ToHATTS «KpUMiHaJIbHA BIAMOBIAANBHICTE» HE € OJHO3HAYHUM, aJKE ICHYE
CIPaBXHIN TUTIOpANII3M JYMOK IIOJ0 XapaKTEPUCTHKU HOTO 3MICTy. 30Kpema, Lie
OOyMOBJICHO THUM, II0 B YMHHOMY KPHUMIHAJIBHOMY 3aKOH1 BIJICYTHE HOpPMaTHUBHE
BU3HAUCHHS TIOHATTS KPUMIHAIBHOI BIAMOBIAQIBHOCTI, 1 Y 3B 3Ky 13 LIUM Cepen
YYCHUX-KPUMIHATICTIB TPUBAIOTh AUCKYCII II0JI0 pOo3yMiHHS Horo 3micty. HatomicTh
y 4. 1 cr. 50 KK Vkpainu® MiCTUTBCS BM3HAUCHHS IOHATTS IMOKAPAHHS, IO €
3aX0JIOM MNPUMYCY, IO 3aCTOCOBYETHCS BiJl IMEHI JE€p>KaBU 3a BUPOKOM CYAY 0
0co0M, BU3HAHOI BUHHOIO Y BUMHEHHI KPUMIHAJIBHOIO MPABOPYIIECHHS, 1 MOJATAE B
nepeadauyeHoMy 3aKOHOM OOMEKEHHI IMpaB 1 CBOOO I 3aCYIKEHOT0. Y 3B’SI3KY 13 LIUM
1 BUHUKA€ MHUTAHHS I0JI0 BU3HAUYECHHS CHIBBIAHOIICHHS MOHITh «KPUMIHAJIbHA
BiAMOBiNANBHICTEY 1 «IIOKapaHHsD» .

3arajioM yci maxoau 10 PO3yMiHHS 3MICTY KPUMIHAJIBHOI BIJIIOBITAIBHOCTI Ta
il B3a€MO3B’A3KY 13 MOKapaHHAM MOXHa 00’ €IHATH B TaKl FPYIIU:

1) kpuMiHaJIbHA BIJMOBIAAIBHICTh OTOTOKHIOETHCS 3 TIOKAPAHHSM, 3BOJIUTHCS
JI0 3aCTOCYBaHHS CaHKI[IT KpUMIHAIBHO-TIPABOBOI HOpMH [3, ¢. 72; 4, ¢. 258];

2) KpUMIHAJIBHOIO BIJIOBIIAJIBHICTIO BUZHAETHCS 000B’SI30K 0COOH, sIKa CKOijIa
3JI0YMH, BIJAMOBICTH 3a HOro BYMHEHHS Ha IIIJICTaBl KPUMIHAJIBLHOTO 3aKOHY,
BIJI3BITYBaTH MEpe]l ACP>KaBOIO 3a MOPYLIEHHS KPUMIHAJIBHO-TIPABOBOI 3a00pOHU i
3a3HATH 3aXOM1B JIEPKABHOTO MPUMYCY — OOMEXKEHb (BTpaT) 0COOUCTOr0, MaiHOBOTO
Ta IHIIIOTO XapakTepy, nepeadayeHux sk nokapanss [5, c. 86; 6, ¢. 23; 7, c. 49];

3) KpuMIHAJIbHA BIANOBIAAJBHICTh TIYMAUUTHCS SIK peaibHE MOKIAJECHHS Ha
0co0y, sfika BUMHHJIa KPUMIHAJIbHE MMPABONOPYIICHHS, Nepea0aueHnX KPUMIHAIbHUM
3aKOHOM 1 KOHKPETU30BaHUX BUPOKOM CyAy 3aXOJIB JEPKABHOTI'O OCYIy 1 MPUMYCY,
T00TO TIependaueHux KK oOMexenb ocoOncToro, MaitHOBOT0 abo 1HIIIOTO XapakTepy,
0 BU3HAYAIOTHCS OOBUHYBAJIBHUM BHPOKOM CYAY 1 HAKJIAMalOThCS HAa BUHHOTO
CreliaJIbHUMHU OpraHamu aepskaru [8, ¢. 22-30; 9, ¢. 99];

4) KpuMiHAJIbHA BIJMOBIJATIBHICTG BHU3HAYAETHCA dYepe3  crenudivHi
KPUMIHAJIGHO-TIPABOBl ~ BiAHOCMHM  (BUHUKAIOTh 13 ~ MOMEHTY  BUYHWHCHHSA
KPUMIHAJIGHOTO TPABOMOPYIICHHS MDK JEpKaBO 1 0c00010, SKa BYMHHWIA
KpUMIHAJIbHE MPaBOINOPYUIEHHS) a00 4Yepe3 CYKYMHICTh KpUMIHAJIbHO-TIPABOBUX,
KPUMIHAJTBHO-TIPOIIECYaTIbHHUX 1 KpUMiHAJILHO-BUKOHABYHX BigHOCHH [10, c. 6-8];

5) KpuMiHaJbHA  BIANOBINAIBHICTE  PO3TJSAJAETHCS K  OCOOJUBHIA
KPUMIHAJIbHO-TIPABOBUI 1HCTUTYT, Yy MeEXax SKOro 3IIHCHIOETbCS pearyBaHHS
JIep)kaBM Ha BYMHCHE KPUMIHAJIbHE TIPABOTOPYIICHHS 1 SKAW TIIOJSITaE B
3[IICHIOBAHOMY CYJIOM B OOBHHYBaJIbHOMY BUPOKY OCYZl MOPYIIHUKA KPUMIHAIBHO-

3 Kpuminansauit komexe Ykpainu: 3akos Big 05.04.2001 p. Ne 2341-111. URL: http://zakon3.rada.gov.ua/laws/show/2341-14
4 Tam camo.
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npaBoBOi 3a00pOHM Ta, SK NPABWIO, y 3aCTOCYBaHHI MIOJ0 HBOTO 3aXOJIB
KpUMiHAIBHO-TIPaBOBOTO BIUMBY [11, c. 161].

Sx BHUIAeThCA, OCTaHHS 13 3aMpPONMOHOBAHUX JAe(iHIIIA KPUMIHAIBHOI
BIJIMOBIIAJILHOCTI € HAaWOLIBII BIANOI, aKe BUPAXKAE HASBHICTH OOOB’SI3KOBOTO
SJIEMEHTY KPUMIHAIBHOI BiAMOBIAAIBHOCTI — OCYy OCOOM Bia IMEHI JepKaBH, IO
BiToOpakaeThCsi B OOBUHYBAJIBHOMY BHPOKY CyAy, 1 (aKyJIbTaTUBHOTO —
3aCTOCYBaHHA JO OCOOM 3axOJliB KpHUMIHaJbHO-TIPaBOBOro BIMBY. OJHaK,
BUJIAETHCSA, 110 TAKUI TEPMIH CJIiJI BAKOPUCTOBYBATHU 13 00EPEKHICTIO, aJDKE Y IBOMY
BUMAJAKy HEOOXigHO 3’sACyBaTH, IO caMe€ CIiI PO3YMITH IMJ «3ax0JaMHu
KPUMIHAJIbHO-TIPABOBOTO  BIUIUBY». Y TaKOMy pa3l BHAA€TbCA JOLLUIBHIIIAM
BUKOPHUCTOBYBAaTH TEPMIH «OOMEKEHHs MpaB 1 CBOOO», aJKe HaBITh ITOKApaHHs HE
MO@XHa BH3HABaTH OOOB’S3KOBOIO O3HAKOK KPHUMIHAIBHOI BiAMOBITAIBLHOCTI, 00
cepen dopMm i1 peamizallli € 3acyJPKeHHS 0cOOM 0e3 IMpPU3HAUYCHHS IMOKapaHHS. Y
TakoMy pasi audepeHmiaiis KpPUMIHAIBHOI  BIANOBIAAIBHOCTI  O3HA4YaTUME
nudepeniriaiio Takux oOMEXeHb IMpaB 1 cBOOOA BUHHOI 0coOu, a nudepeHmiaris
MOKapaHHs — BIANOBIAHO BH3HAYEHHS y KPUMIHAJIBHOMY 3aKOHI BHJIIB 1 CTPOKIB
(po3MipiB) MOKapaHb.

AHani3 KpUMIHAJIBHO-TIPABOBOI JIITEPATypy JA€ MiJCTaBU CTBEPIKYBATH, IO
€IMHOTO TIOTJISIy Ha BHU3HAYEHHS TMOHATTA AudepeHijanli KpUMIHAIBHOI
BIJMOBIAAJIBHOCTI HeMae, SK 1 HeMae OJHO3HAYHOTO BH3HAYCHHS ITOHATTS
mudepeniianii nokapaHHs. BojHouac 3amporioHoBaHl y JiTepaTypl aediHimii
MOHATTS «audepeHItianis KpUMiHAIbLHOT BIAMOBIAAILHOCTI» 3BOJATHCS 0 BKA31BKH:
HAa BCTAHOBJICHHS Yy KpPUMIHAJIBHOMY 3aKOHI pI3HUX KPUMIHAJIbHO-TIPABOBUX
HACJIZKIB  3aJIeKHO B  CTyNEHS CYCHUIbHOI HEOE3MeKu KPUMIHAIBHOTO
npaBonopymieHHs [12, c. 188]; BcTaHOBIEHHS B KpUMIHAIBHOMY 3aKOHI PI3HUX MEX
KapaHOCTI 3aJIe)KHO BiJ] BIIMIHHOCTEH B XapakTepl 1 CTyNeHl CycHuIbHOI HeOe3meKu
KPUMIHAJIBHUX IPABONOPYIICHb 1 0c¢i0, 1m0 ix BumHMaM [13, ¢. 73]; 3akpimicHHS
HEOOXIJTHOCTI 3aCTOCYBAaHHSI CAHKIIN, K1 BIAPI3HSAIOTHCS 32 BUJAMHU Ta pO3MipaMu
MoKapaHHs, abo > HaBITh BHU3HAYEHHS MIACTaB, 3a SIKUX 3a JISTHHSA HE HAcTae
KpUMiHAJIbHA BIJMOBIAAIBHICTE YHM OcCO0a 3BUIbHSAETHCS Bim Hei [14, c. 296];
BU3HAUCHHS 3aKOHOJABIIEM BHUJY OCHOBHOTO (OCHOBHMX) 1 JIOJaTKOBOTO
(IogaTkoOBUX) TIOKapaHHs, iX CTpOKy uM po3mipy [15, c. 24]; Bu3HaueHHA
panioHaIbHUX croco0iB, (opM peaizalii KpUMiHAIBHOI BIANOBIAANbHOCTI [16, C.
72); s3giiicHroBaHOI SIK 3aKOHOJABIIEM, TaK 1 IPaBO3acTOCyBayeM rpajarii
JIEP’)KaBHOTO TPUMYCY y BUIJISIII 3aXOJ1IB KPUMIHAIBHO-TIPABOBOTO BIUIMBY [17, c.
75]; BU3HAaYCHHS BHIB 1 PO3MIPiB KPUMIHAIBHOTO IMMOKAPAHHS 3a NIEBHUIA 3/10unH [18,
c. 240]; mo3yBaHHS IOPUANYHOI BIAMOBIIAIBHOCTI 3 YpaXyBaHHIM IEBHUX 00CTaBUH,
[0 Ma€ MPU3BECTHU JO BU3HAYCHHS MEX 3aCTOCYBaHHS JIEP>KAaBHOTO MPHUMYCY OO0
ocobu, sika BumHWIA mnpaponopymeHHs [19, c. 271]. Tobto Tak YW iHaKIIe
nudepeHITialio KpUMIHAIBHOI BiIMOBIIATLHOCTI HAYKOBII, O€3YMOBHO, TTOB’SI3YIOTh
13 OOMEXXEHHSIMU TpaB 1 CBOOO/, 10 TiepeadadeHl y KpUMiHAIBHOMY 3aKOHI1, a00 X 13
HOKAPAHHSM °.

5 Tam camo.
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Heopaunapuum € miaxin FO. B. baynina 1o BU3HaYeHHS BUIIB KPUMIHAIBHOL
BIJIMOBIIAJTFHOCTI Ta BIAMOBIAHO XapakTepucTuku ii audepeniiamii. Buenuit
MOSICHIOE: SIKIIO 3Ba)KaTW Ha Te, IO CYTHICTIO KPUMIHAJIBHOI BiJMOBIAANBHOCTI €
oOMeXeHHs TMpaB 1 CBOOOA 3JIOYMHIIL, TO MOKHAa BHIUIMTH TPU BUAU TaKOl
BIJIMOBIIAJILHOCTI, @ caMe: 3aKOHOJAaBYO BHU3HAUCHY, CYIOM IHAMBIAYyai30BaHy Ta
KpUMiHANbHO-BUKOHABYY. BueHuii 3a3Hauae, mo audepeHiiamiss KpuUMiHaIbHOI
BIJIMOBIAILHOCTI € MPEPOTaTUBOIO MapiaMeHTy, Takid AudepeHuianii miisraioTb
JIBa BUJIM KPUMIHAJIBHO1 BiJIITOBIATBHOCTI:

1) 3akoHoaBuo Bu3HaueHa B KK Ykpainu;

2) 3aKOHOAABYO BperyiboBaHa B KpuMmiHanbHO-BUKOHABYOMY KOJEKCI
Vkpainu (mam — KBK Vkpainn). [llono nepiioro Bunajaky BUeHHN apryMeHTYE, 1110
nvdepenItiaiisi 3aKOHOJAaBUY0 BH3HAYEHOT KPHUMIHAIBHOI BIAMOBINATBHOCTI — II€
MOJI1JT 3aKOHOJIABYMX OOMEKEHb IpaB 1 CBOOOT MaOyTHIX 3JIOYMHIIIB HA TIEBHI TPYIIH
3aJIeXKHO BIJ] BUIY Ta MipH TakuxX oOMexeHb. [1{o % cTocyeThcst Ipyroro BUIMAIKY, TO
HayKOBEIb OOTPYHTOBYE, IO JISUIbHICTh OpTraHiB KPUMIHAILHO-BUKOHABYOI CUCTEMU
MOBUHHA BIJIMOBIIATH MIEBHUM IIpaBUJiaM MOBOJKEHHS 31 3j0unHIsIMU. [li mpaBuna,
CBOEID YEPror0, TAKOXK NMEBHUM YWHOM JU(PEpEeHLIIOI0Th MISUIBHICTh 3a3HAYEHHX
OpraHiB JepXaBU MO0 OOMEXEeHHS TmpaB 1 CBOOOJA 3JIOYUHIIB, TOOTO
T epeHII0I0Th TaK 3BaHy KPHUMIHAJIbHO-BUKOHABYY KpUMIHAJIbHY
BignmoBigaiabHicTh [20, c¢. 25-30]. Bupgaerhcs, 10 Iig MO3MIIS BYCHOTO HE €
0e33amepeyHor0, OCKUIBKH MOXE€ WTHCS TPO 3aKOHOJABYO BPETryJIhOBaHY, CYIOM
IHUBIIyaJli30BaHy 1 OpraHaMu KpPUMIHAJbHO-BUKOHABUOI CHUCTEMH pealli30BaHy
KpUMIHAJIbHY BignoBiganbHicTh. [nHma piu, mo y KBK VYkpainu nependaueHo
npuHIUN audepeHIianii Ta 1HAUBIIyaTi3amnii BUKOHAHHS IOKapaHHs, OJHAK BCE XK
TaKd JyMaeTbcs, 10 aAudepeHmiamis — Ii¢ TMpeporatuBa 3aKOHOJABIA, a
iHIMBiTyaTizallis — OpraHis i yCTaHOB, 110 3a0€3MeUyI0Th BAKOHAHHS TIOKapaHHs °.

2. ITOKAPAHHSI TA BUKOHAHHS ITOKAPAHHS:
OCOBJIMBOCTI POSMEKYBAHHA IIOHATH

Bignosinno, B KBK Vkpainu BuzHauaroThcsi mifcTaBu AudepeHiaiii ta
IHAMBIyali3anii MoKapaHHs, a He Oe3nocepeAHbo AudepeHIianis KpUuMIHAIbHOI
BiamosiganeHocTi. Ile miarBepmkyerbes c¢r. 5 KBK Vkpainum 7, B skiii cepen
MPUHIINAINB KPUMIHAJIbHO-BUKOHABUOTO 3aKOHOJABCTBA, BUKOHAHHS 1 BIIOyBaHHS
MoKapaHb repeadadyeHo MpUHIUN audepeHIiamii Ta 1HAUBITyani3alii BUKOHAHHS
nokapanb. JludepeHiiamis BUKOHAHHS TOKApaHHA TMOKJIWKaHa 3a0e3MeunuTu
peaizalfio CHpaBeUIMBOCTI, IO BH3HAYAETHCS AUGEPEHIIHOBAHUM IIAXO0M,
CTaBJEHHSAM JI0 3acy/KeHuX pi3Hux rpyn. dudepeHuianis BUKOHAHHS MOKapaHHS
MPOSIBIISIETHCSI Y BCTAHOBJICHOMY TOPSAKY BUKOHAHHS Ta BiIOyBaHHS TMOKapaHHS
(p13HUX yMOBax TpUMaHHS, pPi3HOMY MPABOBOMY CTAHOBHII, PIBHI 130JISM11), SIKAN
3aCTOCOBYETHCSI JJO30BAHO 3aJIEKHO BIJl CTYNEHS CYCHUIbHOI HEOE3MEeKH PI3HUX
KaTeropi 3acy/»KEHUX, TOOTO HUIAXOM (DaKTHYHOI pearizailii KapH, 110 BUILIUBAE 3
no30apyieHHs1 Boii. Jludepeniiaiisi BUKOHAHHS MMOKapaHHs O3HAyae, 0 0 PI3HUX

6 Tam camo.
7 KpumiHaibHO-BHKOHABUMH  Kojmekc  Ykpaimu.  Komekc — Ykpainm;  Bix 11.07.2003  Ne 1129-1V.  URL:
https://zakon.rada.gov.ua/laws/show/1129-15#Text
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KAaTeropil 3acy/DKEHHX 3ajieKHO BIJl TSDKKOCTI BUMHEHHX HHMMH KPUMIHAIBHUX
MPaBOTIOPYIICHb, MHUHYJOT 3JIOYMHHOI JiSUTbHOCTI, ()OPMH BHUHHU, TOBCIIHKH B
nporieci BiI0YBaHHS MOKapaHHS 3aCTOCOBYETHCS KapalbHUI BIUIMB Y PI3HOMY 00Cs31
[21]. Tob6To B mbOMy BHMaAKy mepeadadcHa auQeEpeHItiais He KPUMiHAIBHOI
BIJIMTOBIIAJTLHOCTI, a AUd)EepPEHITIaIliss BUKOHAHHS TTOKapaHHS.

Pi3HuM € He nuie 3MICT HUX KPUMIHAIBHO-TIPABOBHUX IOHSTH, & ¥ CYyTh
nependaueHuX HUMHU SBHIN. Y TakoMy BHMAAKy audepeHIiiaiss BHKOHAHHS
MOKapaHHA €, Tak OM MOBHUTH, NPOJOBXKEHHSIM 1HJIMBIIyalli30BaHOI CYAOM
KpUMIHAJBHOI BIJMOBIIATIBHOCTI, cTajiero ii peam3sanii. Cya B 0OBHUHYBaJIbHOMY
BUPOKY, MOTUBYIOUM CBO€ PIIlICHHS, BU3HAYAE JIMILIE BUJ 1 PO3MIp NMPU3HAYYBAHOTO
3aCy/PKEHOMY OCHOBHOTO Ta JIOJAATKOBOTO IOKapaHHS, a OpraHu KpUMIHAJIbHO-
BUKOHABYOi CHUCTEMH, 3 YypaxyBaHHSIM II€BHUX OOCTaBUH, BU3HAYalOTh, B SKIA
KPUMIHAJIbHO-BUKOHABUIM YCTAHOBI Ta 3 SIKUM piBHEM O€3MeKU (SIKIIO 1€ MOKapaHHS
y BUJI M030aBJICHHS BOJ1) BiIOyBaTHMMeE MpU3HAYEHE CYJOM MOKapaHHs I ocola.
InauBinyanizamis >K BHUKOHAHHS TOKapaHHs IMOJSTae B TOMY, IO B YyMOBax
JOTPUMAaHHS 3araJlbHUX TMPHUIKCIB 3aKOHY MIOJ0 BUKOHAHHS  MOKapaHHS
OKPECIIIOETHCS 1IHAUBITYAIBHUM TIAX1T 10 KOKHOTO 3aCyI?)KEHOT0, [0 03HA4Ya€e BUOIp
HOTPIOHUX caMe I[bOMY 3aCy/KEHOMY 3aXOiB &,

3arajoM KOXKHE 13 3aIPONOHOBAHUX HAYKOBIIMH BHU3HAYEHb XapaKTEpU3YeE
nudepeHItialiio KpUMIHAIBHOI BIJIMOBIIATBHOCTI Ta MOKapaHHs, OJHAK, BUAAETHCS,
[0 KOJIHE 13 HMX HE € HACTUIbKM BIAIUM, 100 TMOBHICTIO 13 HUM MOTOAMTHCH.
30kpemMa, HE 3arIMONIOIYUCh Yy JHUCKYCIIO 100 KPUTHUKU 3alpONOHOBAaHUX
nediHiii, ¢y 3ayBaXKUTH, 110, 3 YPaXyBaHHAM HaBEICHOTO, MOKHA BHOKPEMHTH
HU3KY ICTOTHUX O3HaK jAudepeHIianii KpUMIHAJIBHOI BIJMOBIJAIBHOCTI Ta
nudepeHItialii mokapaHHs, 30KpemMa:

1)  cyOG’ektrom nmudepeHmianii  KpUMiHAJIBHOI  BIAMOBIAAIBHOCTI  Ta
nugepeHianii moKapaHHs € BUHATKOBO 3aKOHO/IABEILb;

2)  o0’extoM mudepeHmianii KpUMIiHAIBHOI BiIMOBINATBHOCTI € BIACHE
KpUMIHAJIbHA BIJIMOBIJATBHICTh, SIKY CIIJI PO3YMITH K KPUMIHAJIbHO-IPABOBHMA
IHCTUTYT, Y MeXaxX SIKOro 3A1MCHIOEThCS JEpKaBHUU oOcys Cy0’€KTa 3JI0YMHY B
OOBHHYBAJILHOMY BUPOKY CYyJly Ta peaji3yeThCs IPAaBO JAep>KaBU Ha 3aCTOCYBAHHS 10
HbOTO NPHUMYCY Y BHJII KPUMIHAJIBHO-TIPABOBOTO OOMEXEHHs MpaB 1 cBOOOA, a
nudepenIianii MokapaHHd — TOKapaHHS (oOMexeHHs mpaB 1 CB0OOOJ), IO
nepeadayeHe YNHHUM KPUMIHAIBHUM 3aKOHOM;

3) CyTb Tporiecy audepeHitiamii KpuMiHAIBHOI BIAMOBIIATLHOCTI TOJISATAE Y
BCTAHOBJICHHI PI3HUX 3a BUJOM Ta 00CSTOM OOMEXEeHb TpaB 1 CcBOOON Cy0’€KkTa
3JI0YMHY 3aJI€KHO BiJ OOCTaBHH, L0 BIUIMBAIOTh Ha 3aKOHOAABYY OIIHKY 3MIHHU
CTYIICHSI CYCIJIBHOT HEOE3MEeKH 3JI0YMHHOTO TIOCSTaHHsI, a AudepeHIfiarii mokapanHs
— Yy BH3HAYEHHI BHUIIB 1 pPO3MIpiB (CTPOKIB) TMOKapaHb 1 BCTAaHOBJIECHHS IX
CKBIBAJICHTHOCTI;

4) nudepeHItialisi  KpUMIHAJIBHOI  BIJAMOBIIAJIBHOCTI  HEOOXiaHA IS
B1JI00pa)KE€HHS B KPUMIHAJIBHOMY 3aKOH1 3aJIEKHOCTI MI>K OOCSITOM BIJOBIAAIBHOCTI
Ta 3MIHOIO (30LIbIIEHHSM a00 3MEHLIEHHSIM) CTYIEHS CYCHUIbHOI HeOe3MeKu

8 Tam camo.
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3JIOYMHHOTO TOCSATaHHS, a TaKOX JJIA JOCSTHEHHSI ONTUMAJIBHOTO PIBHS CYIOBOL
TUCKpeltii, a audepeHIiiaris mokapaHHs — JJIsl BU3HAYCHHsI PI3HOMAHITHOCTI BHIIB 1
CTPOKIB 0OMEKEeHb MpaB 1 CBOOO BUHHOT 0CO0H;

5) y yacoBomy BuMipi audepeHIianii KpUMIHATBHOI BiAMOBITATBHOCTI
nepeaye KpumiHamzaiis, nadepeHitiamis moKapaHHs Ta TeHaTI3allis, aKe CIepIny
3aKOHOJIABEIlb ~BW3HAYA€ TIIEBHE TIOCSATAHHS 3JIOYMHHUM  (KpUMIiHAJI3aris),
BHU3HAUYAIOTHCA MOXKIMBI BUAM Ta PO3MIPH TMOKapaHb 3a OyIb-sKi KpUMIHAJIbHI
IpaBOMOpYyIIeHHs (AudepeHiialis MoKapaHHs), 1 JHIIEe TOJlI KOHKPETHI BUAH Ta
pO3MipH  TOKapaHb BU3HAYAIOThCA 32 KOHKPETHUM BHJI  KPUMIHAJIBHOTO
MPaBOIOPYIICHHS (TeHai3alis), MICAs I[bOr0 BHAULIIOTHCS OOCTaBUHM, SKI
BIUIMBAIOTh HAa 3MIHYy CTYIEHS CYCHUIbHOI  HEOE3NMEeKH  KPHUMIHAIBHOTO
MIPaBOIIOPYILICHHS, 13 BKa31BKOIO Ha 3MiHY 0OCATY KPHUMIHAJIBHOI BiJMOBIIAIBHOCTI
(muepenmianis KpUMiHAIBHOT BiAMOBigaIbHOCTI) °.

Bonnouac, 6€3yMOBHO, CJIiJi TAKOXK PO3PI3HATH AUdEpEeHIIIalliio TOKApaHHs Ta
nugepeHianiio BUKOHAHHS OKapaHHs. Taka BIAMIHHICTb MOJISTA€ Y HU3LI 1ICTOTHUX
O3HaK, 1110 OyJId OTKCAaHI1, 30KpemMa:

1) cyO’ekToM audepeHiialii MokapaHHsi € 3aKOHOJABYMI OpraH, cy0’€KTOM
nugepeHTHialli BUKOHAHHS MOKapaHHs — opraH BUKOHaB4oil Biaau (lepxaBHOi
KPUMIHAJIbHO-BUKOHABUYOI CIy’)KOM VYKpaiHu, KpUMIHAJIbHO-BUKOHABYa 1HCHEKLIIS
TOIIIO);

2) 3MicT nudepeHmiaiii moKapaHHs MoJsrae y BU3HAYEHH] Y KPUMIHAIIBHOMY
3aKOHI BHJIIB 1 pO3MIpIB (CTPOKIB) TMOKapaHb, a TaKOX YCTAHOBJICHHS iX
€KBIBaJICHTHOCTI, a JudepeHmiamisi BUKOHAHHS TIOKapaHHS — y BHU3HAYEHHI Y
KpuMiHanbHO-BUKOHABUOMY KOJIEKCI, 3 ypaxyBaHHSM MEBHUX 0OCTaBUH, B sIKil caMe
KPUMIHAJIbHO-BUKOHABYIM YCTAHOBI Ta 3 SIKUM piBHEM O€3MeKH (SIKIIO 1€ MOKapaHHs
y BH/JII T030aBJI€HHS BOJI1) BiI0yBaTUME MPU3HAUEHE CYJIOM MTOKapaHHs BUHHA 0co0a
10

BUCHOBKMU 10 TEMHA

Otmxe, nudepeHmiais KpPUMIHAIBHOI BIAMOBIAAIBHOCTI, AudepeHiiais
noKapaHHsi Ta AudepeHiianisis BUKOHAHHSA TOKApaHHA — I Pi3HI KPUMIHAIBHO-
MIPaBOB1 TMOHATTSA, KOXKHE 13 SKUX IMO3HA4Ya€ PI3HOBHJ 3aKOHOJABYOi ISJIBHOCTI
BIJIMOBITHO: IIOJ0 BHU3HAUYECHHS B KPUMIHAILHOMY 3aKOHI PI3HOTO o00cAry
KpPUMIHAJBHOI BIJMOBITAIBHOCTI 3aJ€KHO BiJg O0OCTaBWH, IO BIUIMBAIOTh Ha
3aKOHO/IaBUYy OLIIHKY 3MIHHM CTYIEHS CYCHUIbHOI HEOE3MeKH 3J0YMHHOIO MOCSITaHHs
(mig ob6csiroM KPUMIHAIBHOT BIAMOBIAAIBHOCTI CIIJ PO3YMITH BHAM Ta PO3MIPH
(cTpokm) oOMeKeHHs MpaB 1 cBO0O0 Cy0’€KTa 3JI0YMHY, 10 MOXKYTh peali3yBaTUCs B
KOHTEKCT1 KpUMIHAJIBHOI BIMOBIJANIBHOCTI), BU/IIB 1 pO3MIPIB TOKapaHb, BU3HAUYCHHS
y KpUMiHaJIbHO-BUKOHABYOMY 3aKOHI IiJICTaB Ta YMOB BUKOHAHHS KOHKPETHOT'O BUTY
TTOKapaHHs 3aJICKHO BiJl 00CTaBWH, IO BILUTMBAIOTH HA BU3HAYCHHS IIEBHOTO BUIY Ta
YMOB Bifi0yBaHHs (BUKOHAHHS) OKapaHHs 1,

9 Tam camo.
10 Tam camo.
11 Tam camo.
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3aBaanHd 1 camocTiitHol poooTu 10 Temn :

1. KpuminanbHa BiIMOBIAANBHICTS 1 11 mijicTaBa.

2. Bik, 3 sKOoro Moke HacTaBaTH KpUMiHAIbHA BIAMOBIJAIBHICTh 3a
3araJbHUM MPABUIIOM.

3. lTlomsarras Ta BUAM TIYMAuy€HHA 3aKOHYy TIPO  KpPUMIHAIbHY
BI1/IITOBITAJIBHICT.

4, KpuminanbHa BiIMOBIAATBHICTS Ta KpUMIHATIBHE MTOKAPAHHS.

S. dinocodcbke OOrpyHTYBAaHHS KPUMIHAJIBHOI BIAMOBITANIBHOCTI 0coOw,
sKa BUMHMIIA 37104uKH. [ligicTaBa KpUMiHAIBHOI BIAMOBIJAILHOCTI.

6. dakTHYHA Ta IOPUIUYHA TT1ICTaBa KPUMIHAIBHOT BIIMOBITAIBHOCTI.

InguBinyanabHi 3aBaanns 10 Temnu :
1. UMHHICTH KPUMIHAIBHOTO 3aKOHY 3a KOJIOM 0cCi0. BupimeHHs nutaHHs
Ipo KPUMIHAIBHY BIAMOBIAANBHICTh 0OCIO, SKI MAJATAlOTh  KPUMIHAIBHIN
BI/IMOBIJAIBHOCTI 3a 3aKOHOJABCTBOM 1HO3EMHOI Jep)kaBu 1 MepeOyBaioTh Ha
TepuTopii YKpaiHu, Ta BUKOHAHHS BUPOKIB, BUHECEHUX 1HO3EMHUMHU CYyJIaMH YU
MDKHAPOIHUMH CYJIOBHMH YCTaHOBAMH.

2. [ToHATTS 3HUKEHOTO BIKY HACTaHHS KPUMIHAIBHOI BIAMOBIIAJILHOCTI.

3. [IuTaHHA TPO IOPUAMYHY MIJICTaBYy KPUMIHAIBHOI BiANOBIAAIBHOCTI B
HayIll 1 3aKOHOJABCTB1 Y KpaiHu.

4, 3HaYeHHs KPUMIHAJIBHOI BIJMOBIAAIBHOCTI Ta ii MiJCTaB B JISJIBHOCTI

M1PO31IIB IOCY/IOBOTO CJIIICTBA OPTaHiB BHYTPIIIIHIX CIIPaB.
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TEMA . ®YHKIIOHAJIBHE ITPU3HAYEHHA KPUMIHAJIBHOI'O
ITPABA

(6 roquHM)
ILinan

. [loHATTA KpUMIHATIBHOTO TPaBa - K CAaMOCTIMHOI TaiTy3i mpasa.
. [lpenMeT KpUMiHATBHOTO TIpaBa.
. MeTo kpuMiHATBEHOTO TpaBa.
. 3aBaanHs (PyHKIIIT) KpUMIHAJILHOTO TTpaBa.
. Cucrtema KpUMIHAIBHOTO MpaBa.
. KpuminanbHe nmpaBo B CUCTEMI 1HIIMX raidy3ei mpasa.
. Hayka kpumMiHaJIbHOTO TpaBa.
. KpuMinanbHe mpaBo sik HaBYajgbHA AUCIUILIIHA
. [IpuHIIUTIN KPUMIHATILHOTO TIPaBa.

O 00 J N DN =~ W -

PEKOMEH/IOBAHA JIITEPATYPA

1. Koncrutynis Ykpaiau [ Enektponnuii pecypc | : 3akoH Ykpainu Bij 28.
06. 1996 p. Ne 2952-VI i3 3MiH., BHEC. 3T1IJHO 13 3aKOHAMHU YKpaiHH : 32 CTAHOM Ha
01. 02. 2011 p. - Enekrpon. pman. (1 daiin). — Pexum moctymy
http://zakonl.rada.gov.ua. — Ha3Ba 3 ekpaHa.

2. Kpuminaneuuii xomekc Ykpainu [ EnexkrponHuii pecypc ]| : 3akoH
Yxpaiuau Big 05. 04. 2001 p. Ne 5460-V1 (5460-17) i3 3MiH., BHEC. 3TiHO i3 3aKOHAMH
VYkpainu ta Pimennsmu KonctutyniiiHoro Cyny : 3a cranom Ha 16. 10. 2012 p. Neo
10-pri/2012 (v010p710-12). — Enektpon. man. (1 ¢aitn). — Pexum mocrymy :
http://zakonl.rada.gov.ua . — Ha3Ba 3 ekpaHa.

3. 3akoH Ykpainu Big 10 rpynnst 1991 p. «IIpo giro Mi>kHapoAHUX YroJ Ha
TepuTopli YKpainm». - Bimomocti BepxoBnoi Paau Ykpainu. 1992. - Ne 10. - Ct. 137.

4, 3akoH Ykpainu «IIpo rpomaasHcTBO Ykpainu» Bia 8 x0oBTHA 1991 p. -
Binmomocti BepxoBuoi Pagu Ykpainu. - 1991. - Ne 50. - Crt. 701.

S. 3akoH Ykpainu «IIpo nepxkaBHuil KOpAOH YKpaiHw» Bia 4 nucronaga
1991 p. (ct. 1). - Bimomocti BepxoBuoi Pagu Ykpainu. - 1992.- Ne 2.- Cr. 5.

META JEKIII

[linrotyBat A0 BMIHHS MPAKTUYHOTO 3aCTOCYBaHHsI 3HAHb KPUMIHAIBHOTO
mpaBa: CIIBBIJHOCUTH iX 13 Cy4aCHHUMH HampsiMKamMH pe(popMyBaHHS KPUMIHAILHO-
MPaBOBOI CUCTEMHU Ta TMOJITHKHA, BHUOKPEMJIIOBATH OCHOBHI TIOHSTTS, TEPMIHH,
O3HAaKH, sIK1 Ha/Ial0Th MI€BHE YSIBJICHHS L1010 PO3IJISAYBAHUX MUTAHb.

BCTVYII

Tak, KkpuMiHaIbHA TOJIITUKA Ta CIHIBBIJHONICHHS 13 KPUMIHAJIBHUM IPaBOM
3aranpbHOBIIOMO, IIO MPOTITOM OCTaHHIX MIBTOpa JECSATKA POKIB B YKpaiHI Mae
MICLIE CTPIMKE 3pOCTaHHS KUIBKICHUX Ta SIKICHUX IOKAa3HUKIB 3J0YMHHOCTI. K
CBIIYATh PE3YIbTATH COLIOJIOTTYHUX Ta KPUMIHOJOTIYHUX JOCIIKEHb, 3II0YMHHICTD
CTaJla OJIHIEI0 3 HaWOUIbII aKTyaJlbHUX NPOOJEM CY4acCHOro YKpaiHCHKOIO
cycnuibcTBa. HacenenHs yacTo BiguyBae MovyTTs 0€33aXMCHOCTI Nepe]l Hero. [Hkou
BOHU HaBITh HE 3BEPTAIOTHCS B MPABOOXOPOHHI OpPraHU, OCKUIBKH BBAXKAIOTh, IO
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BOHU O€3CHJIl Tepe]l 3II0YMHHICTIO. 32 OKpeMHUMH JaHUMH Maibke 60 % morepriaux
BiJl 3JIOYMHIB B3araji HE 3BEPTAIOTHCA 10 MPABOOXOPOHHUX opraHiB. OmHi€w0 i3
OpUYUH € HE 3aBXKIU JOCTaTHHO 3Ba)K€Ha, OOIPYHTOBaHA, HAJICKHUM YHHOM
OpraHi3oBaHa MPOTHUAIS 3JTOYMHHOCTI. Y 3B’SI3KY 13 UM OCOOJMBOI aKTyaJbHOCTI Ta
3Ha4YeHHs HaOyBa€ KpHUMiHAJIBHO-TIPABOBA MOJIITHKA, K YACTHHA MPABOBOI MOJITUKU
nepxkaBu y cdepi mpoTuaii 37M0YMHHOCTI. BOHA, y CBOIO uepry, MOIIISETHCS Ha
IpaBOTBOpUY, IO Tependadae (HOpMyBaHHS, CTBOPEHHS KPHUMIHAIBHO-TIPABOBUX
HOpPM Ta iX ¢opManbHE BUPAXKEHHS, Ta MPaBO3aCTOCOBUY KPUMIHAIBHY MOJITHKY.
OctanHe moNsTae B TOMY, IO BIAOYBA€ThCS MPOILIEC MEPEBEACHHS 10 KUTTSA THX
3aKOHOJABYUX ITOJIOKEHb, sIKI BUPOOJIeHI npu (opMyBaHHI KPUMIHAIBHO-TIPABOBOT
nomiTukun BepxoBHoto Pamoro VkpaiHm Ta 3akpimieHI B KpUMIHAJIBHOMY
3aKOHOJABCTBI, - OTXKE peaiizallis KpHUMiHAIbHO-TIPABOBOI MOJITUKU BiJIOYBA€THCS
IUIIXOM 3aCTOCYBAaHHSI KPUMIHAIBHOIO 3aKOHY.

[IpaBoBa pedopma ta HoBHil KK. Ilpuitasatuit BepxosHow Pagoro Ykpainu 5
kBiTHS 2001 poky HOBHMiI1 KK Vkpainu (maOpaB umHHOCTI 3 1 BepecHs 2001 poky)
BIJITBOPIOE TIE€BHI HACJIIAKW MPOBENEHHS B YKpaiHl MpaBoBoi pedopmu, € 0A30BUM
JUIsl po3poOKM Ta MPUHHATTA HOBUX KpuMiHaibHO-BUKOHAaBUOro Ta KpruMiHaibHO-
npouecyanbHoro kogekcis. [puitasaTTs HoBoro KK crano pesynpratom 6aratopiyHoi
npaii 3 po3poOKH MPOEKTy KOJeKcy, sika po3novanacs y 1992 poui. Kabinetom
MinictpiB Ykpainu Oyna yTBopeHa poOoya rpyna 3 MpOBIJHUX BUEHHUX 1 MPAKTHKIB
Vkpainu. Tox 1OopuAMdHOI0 0a30i0 OOpPOTHOM 31 3JIOYMHHICTIO € KpUMIHAJIbHE
3akoHOAaBCcTBO. I1[06 me 3akoHOMABCTBO OyJI0 JOCUTh €(PEKTHMBHUM, HEOOX1THO
IpaBWIBHO HOro 3acrocoByBaTH. OJHAK JUIsl LIOTO CIiJl IPYHTOBHO BUBYAaTH 1€
3aKOHOJIAaBCTBO, 3 TUM 11100 10Ope 3HATH 1 3aCTOCOBYBATH B MPAKTUYHIN MiSUTBHOCTI
HMOr0 HOPpMHU.

1. TOHATTS KPUMIHAJIBHOT'O NPABA - IK CAMOCTIHHOI
T'AJY3I IPABA, MOI'O CIEIIU®IYHI O3HAKHU

3araapHOBHU3HAHUM € HACTYITHEC BH3HAYCHHS MOHATTS KPUMIHAJIBLHOTO TIpaBa -
AK CaMOCTIMHOi ramy3i mpaBa. KpumiHanbHe mpaBo - 1€ cucTemMa (CYKYHHICTb)
3arajJbHOO0O0B’SI3KOBUX, (OpMaNbHO BH3HAYEHUX IOPUIUYHUX HOPM (TpaBUII
NOBEAIHKM), NpUHATHUX BepxoBHOw Pamoto VYkpaiHu, 10 BCTAHOBIIOIOTH, SKI
CyCcHiIbHO HeOe3Ne4Hl [ISHHS € 3J0YMHAMHU 1 SIKi TOKapaHHsS MiJIsralTh
3aCTOCYBaHHIO JI0 0Ci0, 110 X BUNHUIIM.

Toxk MM MaeMO BH3HAYMTH SIK 3arajbHi Tak 1 coenu@iyai  O3HaAKH
KPUMIHAJILHOTO TIpaBa sIK CaMOCTIHHOI TaTy31 IpaBa.

Ile cuctema 3araabHOO0O0B’ I3KOBUX IOPUAUYHUX HOPM, B SIKHX BiJTBOPIOETHCS
000B’s13K0Ba MOBEJIIHKA OCOOU.

KpuminanbHe mpaBo 11e cuctemMa I0pUANIHIX HOPM, IO 3aKPITUIIOE CYKYITHICTh
NEBHUX 3araJlbHOO00B’A3KOBUX, BCTAHOBJIEHUX Y CYCHUIbCTBI NPAaBHJI TOBEIIHKU
ocoOM 3a HasSBHOCTI  BIJAMOBIJIHMX >XUTTEBUX o00OcTaBuH. I[li HOpMHU 3arajabHOI,
o6oB’s3koBo1 nii. IlepenyciM (3a NESIKUMH BUHATKAMH) 1€ HOPMHU 3a00pOHHM, SIKI
3a00pOHAIOTh OKpeMi [ii, Oe3MIsUIbHICTh MiJi 3arpo30l0 3aCTOCYBaHHS AEp>KaBHHUX
NPUMYCOBUX 3axO0JiB - KpPUMIHAJIBLHOTO TOKapaHHs. Hampuknan, mnokapaHHs
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nepeadoayeHe 3a BOMBCTBO, TOOTO YMHCHE NMPOTHUIIPABHE 3aIOISHHS CMEPTI 1HIIIM
0co0i (ct. 115); 3a TsDKKE, CepeTHbOI TSIKKOCTI, JIETKE TiJIECHE YIIKOKEHHS (CT. CT.
121, 122, 125); 3a kpaaiKKy - Ta€MHE BUKPAJACHHS 4y>K0ro MaitHa (ctT. 185), rpadix -
BIJIKpUTE BUKPAJICHHS 4y>Xoro MaitHa (cT. 186), po30iii - Hama 3 METOIO 3aBOJIO IIHHS
Yy)XUM MaiHOM, MO€THAHUHN 13 HACUIBLCTBOM, HEOE3MEUHUM JIJIsl )KUTTS YU 370POB S
ocobu, sika 3a3Haia Hamaay, ado 3 MOrPO30I0 3aCTOCYBAHHS TaKOTO HACHUIILCTBA (CT.
187). HopMu mpo BiAMOBiNAIBHICTh 32 YMHUCHE BOWBCTBO, 3alOJiSIHHS TIiJIECHUX
YIIKO/DKEHb, KPaalKKy Mepe0adaloTh BCl MOXKIIHBI y peagbHOMY KUTTI KOHKPETHI
BUIAJIKM BUYMHEHHS TOCSITaHb HA KUTTA, 370pPOB’S, BJIACHICTH JIIOJUHU. 3a00poHa
BUMHSATHU Il Jii - 3arajJbHO000B’ I3KOBOTO XapaKkTepy, 3a0e3neuyeThCcsi MPUMYCOBUMU
JepKaBHUMH  3axojaMu  (3aCTOCyBaHHSAM  pI3HUX  (GOpM  KpUMIHAJIBHOI
BIJIMOBIAQIBHOCTI1, TOKApaHH).

Ile cucrema popmManbHO BU3HAYEHHUX IOPUAMYHUX HOpM. KpumiHaigbHE MpaBo
- 1€ CYKYIHICTh (cuctema) (opMaibHO BHU3HAUYEHHMX MPABOBUX HOPM, SKI Y
NUCHbMOBIA (HOPMI KOHKPETHO (TOYHO) (PIKCYIOTh O3HAKU 3JIOYMHIB, BUAH, MEXI
nokapanb 3a Hux. llle B naBHUHY OynM yTBOpEHI Mepuli HOPMHU-3a00pOHU, 3a4aTKH
TENEepilHIX KpPUMIHAJIBHO-TIpaBOoBUX HOpM. Ha Tteputopii VYkpainu nepmmm
IIpaBOBUM aKTOM, KWW JOCATHYB Hamux 4aci, Oyna «Pyceka IlpaBma» Spocnasa
Mypaporo (yrBopeHa B 1016 p.), sika MicThlia YC1 HOPMH, IO PETYIIOBAIA BCl
CTOPOHHM  TOTOYACHOTO  CycHiabCcTBa. JIOCHIPKEHHS  BUTOKIB  CTAHOBJICHHS
KpuminanbHoro npaBa YkpaiHu J1I03BOJISIE€ CTBEPKYBATH, 1110 (POpMaIbHO BU3HAUCHI
HOPMHU - 3a00pOoHU (TIOPAJT 13 HOPMAaMH 1HIIUX Taly3eid MpaBa) MICTHIIUCA B PI3HUX
1CTOpUYHO OOYMOBJICHHX JIKEpeJiax Mpasa, siKi BIATBOPIOBAIM OCOOIMBOCTI PO3BUTKY
VYkpainu y pi3Hi niepioau ictopii: Cratyrax kHs3iB, Pycekiit [IpaBmi, JInToBChKOMY
Craryti, 3Boai 3akoHiB «lIpaBa, 3a SIKUMHM CyIMBCS MaJIOPOCIMCHKUNA HapOI»,
VYnoxenns 1845 p., 1866 p. «IIpo nokapanHs KpuMiHAJIbHI 1 BUMIpaBHI» (TIepioxy Ail
Ha OUIBIIOCTI 3eMeNb YKpaiHu pociiichbkoro 3akoHogaBcTBa - 40-1 poku XIX ct.) Ta
IHIIMX T[paBOBUX akTax. BueHi, sKI AOCHIUKYBAJIM CTaH KPUMIHAIBHOTO
3aKOHOJIaBCTBA B MEPio YKpaiHCHKOTO AepkaBoTBopeHHs (1917 - 1921 pp.), midnum
BHUCHOBKIB TpO ICHYBaHHS B Il mepiof Ha YKpaiHl BJIACHOTO KPUMIHAJIBHOIO
3aKoHOJaBcTBa. [Ipo 1e cBiauMia BelrKa KUIBKICTh PI3HUX KPUMIHAJIBHO-TIPABOBUX
aKTIiB, Kl OyJM CIPSMOBaHI Ha 3MIHY Ta JONOBHEHHS, YJOCKOHAJIECHHS 1CHYIOUOTO
KPUMIHAJBLHOTO 3aKOHOJIAaBCTBA, BBEJCHHS HOBUX 3aKOHIB. byina 3pilicHeHa crnpo0a
KoaudikaIii KpUMIHAJILHOTO TIpaBa 1 BujaHHs BiacHoro Craryty Kapnoro.

Crnin crneriaabHO BIAMITUTH, 1O (opManibHa BU3HAYCHICTh KPUMIHAIHLHOTO
mpaBa - 11¢ He TITBKH TapaHTis 3aKOHHOCTI Ta OJTHAKOBOCTI 3aCTOCYBAHHS OTO HOPM,
a ¥ oJTHEe 3 HEBI'€MHUX TMPaB JIIOIMHU. BU3HAYEHICTh TPaBOBUX MPUIHCIB, (PIKCYIOUU
MEXY MIX 3JIOYMHHOIO 1 HE3JIOUMHHOIO TIOBEAIHKOIO, YITKO BU3HAYAE€ TUM CaMUM
MO>KJIMBICTh JIFOJUHU 3A1MCHIOBATH CBOI1 IpaBa 1 CBOOOMM BIAMOBIAHO 10 3aKOHY,
YITKO YSBJISITH, IO JO3BOJEHO, a IO 3a00pOHEHO KPUMIHAIBHHM 3aKOHOM. TO0X
dbopmasibHa, TUCHMOBAa KOHKPETHA BU3HAYEHICTh 3JIOYMHHOI MOBEAIHKH, OO0CATY
MOKapaHHs € 3al0PYKOI0 3aKOHHOCTI, TapaHTIEI0 JOTPUMAHHS MpaB JIOAUHU Y chepi
npaBoCy s, 3a0e3neueHHs 0C0000 CBOIX MpaB 1 CBOOO BiMOBIAHO JI0 3aKOHY.
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KpuminanbHo-1ipaBoB1 HOpMHU (IIpaBWjia MOBEIIHKHA) BCTAHOBIIOIOTHCS JIUIIE
BUIIMMH OpraHaMy 3aKOHOJABYOi BJIAJH 1 3aKPIIUTIOIOTHCS Y BIATOBITHUX 3aKOHAX.
[le Tak 3BaHEe MO3UTHBHE NPaBo, a00 yMHHE MpaBo. Binnmosigno no Koncrutymii (cT.
85) KpuMiHaIbHI 3aKOHU BUAAIOThCS Juie BepxoBHoto Panoro Ykpainu. Hiski i
JepkaBHI oprann a0o TmocazoBl 0ocoOM HE TMPABOMOYHI BHIABaTH HOPMU
KPUMIHAIBHOTO TMpaBa (Ha BIAMIHY BiJl HOPM, HaNpUKIAJ, aJMIHICTPATHBHOTO,
IIMBUTHHOTO TpaBa, SIKi BCTAHOBJIIOIOTHCS JO TOTO K OpraHaMu BIIAgy Ha MICIIAX,
ypsanom). Lli mpaBoBi akTU MPUIMAIOTHCS T 3MIHIOIOTHCS Y TOMY K MOPSAIKY, 110 U
1HIII 3aKOHU YKpaiHu, MarOTh BIAMOBIIHY cuiy. KpuMiHaibHE TpaBo 3HAXOUTh CBIN
BUSB TUIBKM Yy 3aKOHAaX 1 OCHOBHHUM JDKEPEJIOM KPUMIHAJIBLHOTO IIpaBa €
KpUMiHaJIbHUN 3aKkoH. 3riiH0 cT. 3 KK, 3aKkoHOMaBCTBO YKpaiHU MPO KPUMIHAIBHY
BIIMOBIAANBHICTh CTAHOBUTH JuIle KpuMiHaIbHUN KOACKC YKpaiHu, a yci 1HII
3aKOHHM TMPO KPUMIHAJIBHY BIJMOBIAAIBHICTh, MPUNUHATI TICIAs HAOpaHHS YMHHOCTI
M KozekcoM, BKIIIOYArOTHCS 10 HBOTO 2

2. IPEJMET KPUMIHAJIBHOI'O ITPABA

KpuminasibHe MNpaBO € CaMOCTIHHOIO Taly33i0 MpaBa, OCKUIBKA Ma€ CBId
IpeIMeT Ta METOJI TPABOBOTO PETYIIOBAHHS.

BuzHauuTucs 13 TUM, IO € NPEAMETOM KPUMIHAJIBHOTO IIpaBa J03BOJISIE aHAIII3
y. 2 cr. 1 KK, B 4Kili BH3HAYaIOThCS JIBa OCHOBHUX KpPHUMIHAJIBHO-IPABOBUX
iHcTuTyTH. 30KpeMa, B 4. 2 cT. 1 KK inerbcs - Kpuminanbauii xkonekc Ykpainu
BU3HAYA€, SKI CYCHUIBHO HEOE3MeuHl MisSHHS € 3JI0YMHAMHM Ta SKi TOKapaHHS
3aCTOCOBYIOTBCSL 10 OCI0, IO X BUMHWIM. TaKMM YMHOM, 3JIOYMH Ta MOKapaHHS -
CYCIIUJIbHI SIBUIIA, 10 BU3HAYAIOThCSI HOPMaMU KPUMIHAJIBHOTO TpaBa, 1€ OCHOBHI
KpUMIHAJIbHI 1HCTUTYTH, 13 SKMMU TOB’S3aHl ycCl 1HIIN (HE3aKiHYeHa 3JI0YMHHA
TUSITBHICTD, CIIBYYacTh, MHOKHMHA 3JI0YMHIB, (DOPMU KPUMIHAIIBHOT BiJIIMOBIIAILHOCTI
TOIIO).

besnocepennbo mpeaMeToM KPUMIHAIBHOTO IMpaBa € camMe Ti CYCIHUIbHI
BIJIHOCUHHU, SIKI BUHHUKAIOTh Yy 3B’SI3KYy 13 BUMHEHHSIM 3JIOYMHY Ta 3aCTOCYBAaHHSM 32
I[e TMEeBHUX TOKapaHb. B Teopii KpUMIHAJIBHOTO TIpaBa BOHU HA3UBAIOTHCSA
KPUMIHAJIbHO-TIPABOBUMU BITHOCUHAMU.

CTpyKTYpHO 11l BIIHOCHMHHM CKJIaJIalOThCS 13 HACTYMHUX €JIEMEHTIB: Cy0’ €KTH
KPUMIHAJIbHUX MPaBOBIIHOCUH (3 OZHOro OOKYy - JAeprKaBa, CHelialdbHl OpraHu, SKi
BIJITBOPIOIOTH BOJIIO JIEPKaBH, 3 JPYroro - ocoba, sKa BYMHWIA CYCHIIBHO
HeOe3neyHe [isiHHS, CYO0’€KT 3J0YMHY); MarepiaJbHUN 3MICT KPUMIHAIBHUX
MIPaBOBITHOCHH - CYKYITHICTh MPaB Ta OOOB’SI3KIB Cy0’€KTIB WX BITHOCHH (TpaBa
OpraHiB MPaBOCYS MPUTATTH BUHHY OCOOY 70 KPUMIHAJIBHOI BIAMOBIJATBHOCTI,
MPU3HAYUTH TOKAPAHHS, iX OOOB’S30K JOTPUMYBATHCS KPHUMIHAIHHOTO 3aKOHY;
00OB’SI30K BUHHOI OCOOM JAaTH BIJAMOBIAb 32 CBOIO 3JI0YMHHY AiSUIbHICTH, TOHECTH
BIIMOBIAANBHICTD, BIAOYTH TMOKapaHHS; B TOW JK€ 4Yac IMpaBO Ha 3A1HMCHEHHS
MPaBOCYAS IIOAO0 HUX YiTKO B MEXax 3aKOHY); IOPUINYHI (PaKkTH, SKi MOPOIKYIOThH
Il CYCHibHI BiTHOCHHHU (ITiICTAaBOIO JJIi BUHUKHCHHS KPUMIHAJIBHO-TIPABOBUX
BiJIHOCHH € (DaKT BUMHEHHS 3JI0YHMHY, 0CO0O0I0 IO € Cy0 €KTOM 35104nHY) 2.

12 Tam camo.
13 Tam camo.
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3. METO/J KPUMIHAJIBHOI'O ITPABA

MeTomoM peryntoBaHHS KpPUMIHAIBHO-TIPABOBUX MPABOBIAHOCHH B YCIX
HaWBaXIIMBIIUX cdepax KUTTETISUIBHOCTI CyCHIbCTBa — € Metod npumycy. Llei
METO/]I MpUTaMaHHUI JIMIlIe KPUMIHAIBHOMY TpaBy, MOJSATa€ y BU3SHAUEHHI TOTO, 5K
CYCIIJIbHO HEOe3NeyH1 AisTHHS € 3J0YMHaMH, Ta K1 MOKapaHHS 3aCTOCOBYIOTHCS /10
oci0, saxi ix BumHMaM (4.2 cr. 1 KK). Omxe Kpuminaibne mnpaBo mae CBii
cnenuiuHud METOJ (SK CYKYNHICTh MEBHUX 3acO01B pErIaMeHTallli Ta OXOPOHU
CTOCYHKIB MIX JIIOJJbMH, MK TPOMAJITHUHOM 1 IEP>KaBOI0): IPUMYCOBOTO IIPABOBOTO
pEryJioBaHHs KpPUMIHAJIBHO-TIPABOBUX BIJHOCHH, SIKI BUHUKAIOTh Yy 3B’A3KY 13
BUMHEHHSM 3JI0YMHY, - 3aCTOCYBaHHS 3 OOKY Je€p>KaBU 0 OCOOM 3JIOYMHIIS CAHKIT
KPUMIHAJILHO-TIPABOBO1 HOPMH, TOOTO MOKapaHHSI.

OT:X€ OCHOBHHUM METOJIOM PETYJIIOBAaHHS BIJTHOCUH € METOJ MIpPUMYCY,
OCKUTBKA yCl1 3JIOYMHU CTAHOBISATH MIJBUIIEHY CYCHUIBHY HEOE3MEeUHICTh, TOX
JOIUIBHUM € 3acTOCYyBaHHS JO o0ci0, SKi BUYMHWIM 3JI0YMH, HANCYBOPIIIUX
JEp)KaBHUX TPUMYCOBUX 3aXOJIB - KPHUMIHAJIBHOIO MOKapaHHsS. Ycl IMOKapaHHS
NPU3HAYAIOTHCS CYJIOM BIJ IMEHI Jiep>kaBu. HeBUKOHAHHS MOKapaHb TSITHE 3HOBY K
KPUMIHAJIBHY BIANOBIAAJIBHICTh Ta IMOKapaHHSA. Yc€ 1€ CBIAYUTH MPO JEPiKaBHY
3a0€3MeUeHICTh KPUMIHAJIBHOTO MTpaBa. AJie 3riJJHO 3aKOHY, HaiiCyBOpII1, TPUMYCOBI
3aX0JIU JIEP’KaBHOTO BIUIMBY, SKUMH € TIOKapaHHs, 3aCTOCOBYIOTHCS JIMIIIE JI0 OCOOH,
sKa BUYMHMJIA 3JI0YMH Y CTaHl OCYyIHOCTI, IOCSTJIA BIKY, 3 SIKOTO HacTa€ KpUMIHAJIbHA
BI/IMOBIABHICTD, & TOXK MIJIATaE KPUMIHAIBHOMY ITOKapaHHIO.

MeTto CTUMYIIOBAaHHS, 320X0UEHHS JI0 MO3UTUBHOI MoBeAiHKU. Lleit metoxn He
€ TUIOBUM I KpuMiHainbHOro mpasa. [Ipore Hanpsmu pedopMyBaHHS
KPUMIHAJILHOTO 3aKOHOJIABCTBA CBIYaTh HA KOPHUCTh Ti€l OYyMKH, IO TOpAT 13
METOJIOM 3aCTOCYBaHHsSI NMPUMYCOBUX 3aXO/1B KPUMIHAJIBLHO-TIPABOBOTO XapaKTepy
(3acym>KeHHS 0CcOo0M, TpU3HAYCHHS TOKapaHHS, peajbHe HOTOo BiNOyBaHHSA, THUM
OUIbI, TaKoro SK TMO30aBJCHHS BOJi), BCE OLIbIIE 3HAYEHHS Ta aKTyaJbHOCTI
Ha0yBa€ METOJI 3a0XOUCHHS 10 TO3UTHBHOI TMOBEAIHKH, SIKI BIATBOPIOETHCS Y
3HAYHOMY TOLIMPEHHI KPHUMIHAJIbHO-IPABOBUX 1HCTUTYTIB 3BUIBHEHHS  BiJ
KpuMiHaiabHOi BignmoBinanbHOcTi (Po3nun  nmem’situii 3aranbHoi  vactuHu KK
nependayae: 3BUIbHEHHS BlJI KPUMIHAIBHOI BIANOBIAAIBHOCTI Y 3B’SI3KYy 3 JA1HOBUM
KasATTsM (CT. 45); y 3B 43Ky 13 NPUMUPEHHSM 13 TOTEpHIIuM (CT. 46); y 3B 43Ky 13
nepegayero ocoon Ha nopyku (ct. 47); y 3B’SI3Ky 13 3MiHOIO 0OCTaHOBKHU (CT. 48);
TPUHALATh BHIB CIEIIaJbHOTO 3BUIBHEHHS BiJI KPUMIHAJIBHOI BIAMOBIAAIBHOCTI,
ki nependaudeni Ocobnusoro yactunow KK.) 4,

4. 3ABJAHHS (@ YHKIII) KPUMIHAJBHOI'O IIPABA

HaiiBaxmuBim 3aBaaHHS KPUMIHAJIBHOTO MpaBa - 3aXMCTUTH HANOUIBIN IIHHI,
HAWBAKJIUBIINII CYCHUIBHI BIIHOCHHU BiJl 3JIOYMHHUX TIOCATaHb; TMOMNEPEAUTH
BUMHEHHS HOBUX 3704uHIB. L{i 3aBganHs uitTko Bu3HaueHi y cT. 1 KK VYkpainu, B
SAKUWA HAeThesa mpo Te, 1o KpumiHaabHUM KOJEKC Ma€ CBOIM 3aBIaHHSAM - MPABOBE
3a0€3MeUeHHs] OXOPOHM TIpaB 1 CBOOOJ JIIOAWMHU 1 TpPOMAISHUHA, BJIACHOCTI,
IpPOMAJICBKOTO MOPSAAKY Ta TPOMAJIChKOi O€3MeKH, AOBKILUIA, KOHCTUTYLIMHOIO

14 Tam camo.



15

yCTpOI0 YKpaiHW BiJ 3JIOYMHHUX TOCSTaHb, 3a0€3MEeUeHHs MHUpPY Ta Oe3MeKu
JIFOJICTBA, a TAKOXK 3alI00IraHHs 3JI0YMHAM.

Taxum ynHOM, OCHOBHOIO (DYHKIII€I0 KPUMIHAJIBHOTO MpaBa SIK Tajiy3i Mpasa €
oxopoHHa (ynkuig. Ilim oxopoHy OepyTbcs muUIIe HaWBaXIMBIII 00’ €KTH,
HaWBaXJIMBIIII CYCIIJIbHI BIAHOCHHU Ta COIliasibHI OJiara.

[IpaBa Ta cBOOOAM JIOAMHHM Ta TPOMAISHUHA, SKI MepeadadeHi HacaMmIiepesn
Pozmginom II Kouctutymii VYkpainu (mpaBo Ha KUTTSA, CBOOOAY, OCOOHUCTY
HEJOTOPKAHICTh, HEJOTOPKAHICTh JKUTIIA, TAEMHHULIO JINCTYBaHHS, KOH(IACHIIIIHICTD
0COOHCTOr0 1 CIMEHHOTO KUTTS, 00’€HAHHSA y TPOMAJIChKl OpraHi3alii, MOJITUYHI
napTii, mpoBeJeHHS 300piB, MITHHTIB, MpaBO Ha TNpaIlo, BIAMOYHMHOK, CTpPaMK,
COITIaJIbHUM 3aXMCT, KUTJIO, OXOPOHY 37I0pOB’sl, MpaBO oOupaTH 1 OyTH 0OpaHUM 0
JIep>KaBHOI BIIaJu, MPABO BJIACHOCTI, CBOOOIM TIEPECYBAaHHS, CBOOOIM CJIOBA, TYMOK,
COBICTI TOIIIO).

[IpiopuTeTHUM 3aBJaHHSM KPUMIHAJIBHOTO TpaBa YKpaiHM € OXOpoHa
ocoOMCTHX OJar JIIOAWHU, OCKUIBKUA BIAMNOBIAHO N0 cT. 3 KoHcTuTyuii jroauHa, ii
YKUTTS 1 3I0POB S, YECTH 1 T'IHICTh, HEIOTOPKAHICTH 1 O€3M€Ka BU3HAIOTHCS B Y KpaiHi
HaWBUIIOIO COIlaJbHOK IiHHICTIO. [IpaBa 1 cBOOOAM MIOAMHM Ta I1X TapaHTii
BU3HAYAIOTh 3MICT 1 CHPSMOBAHICTh JISJBHOCTI Jep:kaBu. OXopoHa TMEBHUX
CYCHUIBHUX BIJIHOCHH BiJl 3aMOJISIHHS iM TSDKKOI IIKOJIU € MIOX1THUM BiJl IPUPOJTHOTO
npaBa KOKHO{ JIFOIMHNA KOPUCTYBATHUCS BCIMa OaramMu KUTTS.

BracHicTh - CyKyNHICTH CYCHUIBHMX BIJHOCHH, TOB’SI3aHUX 13 BOJIOJIHHSM,
KOPUCTYBAHHSIM Ta PO3MOPSAKEHHSIM MaTepiaJbHUMU 00’ €KTaMU, SIKi MalOTh MEBHY
LIHHICTD.

I'pomajcrka Oesreka - TakWil CTaH CYCHUIBHUX BIJJHOCHH, SIKHM HE CTBOPIOE
HEOE3MeKN g SKATTA Ta 3J0pPOB’S JIIOACH, nisi 30epexeHHs MareplaabHuX
iHHOCTEH. ['poManChkuil MOPSAOK - TakWid CTaH CYCHUIBHUX BIAHOCHH. SIKHM
3a0e3mnedye CHOKIAHI YMOBU CYCHIJIBHOI KOPHCHOI [ISJIBHOCTI, BIJMOYMHKY Ta
nooyTy JIOEH.

JIOBKIJIISL - HABKOJIUIITHE TIPUPOIHE CEPEHAOBHINE, CYKYIMHICTh MPUPOJTHHUX Ta
MIPUPOIHO-COIIAJILBHUX YMOB Ta MPOIIECIB (3eMJis, HaApa, Bojaa, aTMOochepHe MOBITPH,
JIC, pOCIUHHICTh, TBAPUHHUM CBIT).

KoHctutyniinuii yctpii YKpaiHM - cucTeMa OpraHiB JIEp>KaBHOI BJIAaIU Ta
MICIIEBOTO CAMOBPSITyBaHHS, iX MPABOBHI CTATyC Ta TOBHOBAKCHHSI.

Mup Ta Oesreka JIOACTBA - BIJICYTHICTh 3arpo3u BiMHM, BiWHHU, SK TaKoi,
30pOMHUX KOH(ITIKTIB, €KOJIOTIYHOI KaTacTpoQHu.

OxopoHHa (GyHKIIS 3HAXOJUTHh CBOE BTUICHHS B KPUMIHAJIBHIA TOJITHII,
TOOTO AISUTBHOCTI OpraHiB JepKaBU B OOPOTHO1 31 3MIOUMHHICTIO, peasi3allii 3aB/1aHb
KPUMIHAJIHOTO MpaBa. TyT ¢l BUAUTMTH JIBA OCHOBHHMX HAMPSMKH: 3 OJHOTO OOKY,
nocujieHHs: OOpOTHOM, 3aCTOCYBaHHS CYBOPHX 3axOJIB BIJNOBIIAJIBHOCTI 10
OpraHizaTopiB 1 aKTHBHUX YYaCHUKIB OpPraHi30BaHMX 3JIOYMHHUX TPYI, OCI0, 1110
BUMHSIOTh TSDKKI 1 OCOOJIMBO TSDKKI 3JIOYMHM, PEUUJMBICTIB, a 3 IHIIOTO -
3aCTOCYBaHHA IMOKAapaHb OLIbII M'SKMX, HE IMOB'S3aHUX 3 MO30aBJIEHHSAM BOJII, a00
HaBITh 3BUIBHEHHS BIiJI KPUMIHAJIBHOI BIAMOBIJAIBLHOCTI 1 TMOKapaHHS o0ci0, sKi
BUYMHUJIN 3JI0YMHN HEBEITUKOI TSKKOCTI.
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Hacrynmna @QyHKISE KpUMiHAIBbHOTO TIpaBa - MPEBEHTHBHA  (YHKIIISA
(3amobiraHHs  3704MHYy). Bu3HaYeHHs 3aKOHOJABIIEM TEBHOTO Koja JisHb
3JIOYMHHUMHY, BCTAHOBJICHHS MipH TTOKapaHHS 3a 1X BUNHEHHS CIPABJISIOTH HAa TIEBHE
KOJIO TPOMAJISTH MPO(TAKTHUHE 3aNI001KHE 3HAUCHHS, YTPUMYIOUHI MICUXOJIOTTYHUN
BILTUB, TOOTO CTPUMYE TIEBHY YAaCTHHY HACEJICHHS BiJ BUMHEHHS 3J104MHY. B Takomy
BUITAJIKY WIETHCS MPO 3arajibHy MPEBEHIIII0 - CTPUMYBAHHS BiJl BUMHCHHS 3JI0YMHIB
BCIX UJICHIB CYCI1JIbCTBA.

B Toit ke wac, 3aCTOCyBaHHsI MMOKAapaHHS J0 OCOOW, sSIka BUMHMJIA 3JI0YWH, a
TaKUM YUHOM, CTPUMYBAHHS BiJi BUMHEHHS 3JI0YMHY MOKapaHOi 0COOH, - € BUSIBOM
crieliayibHOl nmpeBeHIlli. TemMa monepeKeHHs 3JJOYMHHOCTI MOB’sI3aHa 13 TEMOIO I
MOKapaHHs 1 0yJie po3rIsAaTUCs OUIBII JOKIAIHIIIE HAall 1] Yac po3TJIsaly UTaHb
MOHSATTS Ta L1 MOKAPAHHS.

OyHKIIA PEeryisITUBHA € TMOXIJHOI BiJ] OXOPOHHOI 1 PO3YMIETHCS SIK Yy
HIMPOKOMY TaK 1 By3bKOMY 3HAUY€HHI.

B mmpokomy 3HayenHi. [lo-mepmie, 3a0opoHa BUMHSTH TM€BHI [li
(O6e3isIbHICTE), BCTAHOBJICHHS IIOKApaHHS 3a iX BYMHEHHS MAalOTh BUXOBHE
3HAYCHHS, OCKiTbKA (OPMYIOTHh YSBJICHHS JIFOAWHH TIPO TPABOMIPHY IOBEIIHKY,
BINTUBAIOTh  Ha BHOIp TpOMaasSHAMH HAJICKHOI TOBETIHKHA 1, TAaKUM YHHOM,
KPUMIHAJIBHAN 3aKOH caMUM (haKTOM CBOTO iICHYBAaHHS CIIPABJISIE PETYITIOI0UNN BILINB
Ha ycl cycniibH1 BiiHOCUH. [lo-apyre, KpuMiHajdbHE MPaBO OXOPOHSIE BJIACTUBUMHU
oMy 3axojaMu (BU3HAYa€ MOHATTS 3JI0YMHY, MOTO O3HAKH, 3aXOJU MPUMYCOBOIO
BIUIMBY 3a TEBHUNA OKPEMMH 3JI0YMH) CYCHUIbHI BIJIHOCHUHHU, IO PETYJIIOITHCS
IHITUMU Tady3s MU TIpaBa 1 THM CaMHUM CIIPHUSIOTH iX PO3BUTKOBI, a OTXKE PETYIIIOE 111
BIJIHOCHHU CBOIMHM crnenugiyHuMHu 3acob0aMu. Tak HOPMH LHMBIIBHOTO MpaBa
PETYIIOIOTh BIJHOCHHM Yy c(depl BIACHOCTI, KPUMIHAJIBHUN 3aKOH BCTaHOBIIIOE
BIJIMOBIJIAJIBHICT 3a MOCATAHHS HA BJIACHICTH Y PI3HUX PopMax (Kpaaikka, Tpadixk,
po30iii, MmaxpaiicTBO, BUMaraHHs Toio). [I[pakTHYHO KpUMiHAJIbHE MPAaBO OXOPOHSIE
yCcl HaBaxUMBIII cdepr Iep:KaBHOTO, CYCHUIBHOTO, TPUBATHOTO JKHUTTS BiJ
3JIOYMHHHUX TIOCATaHb, a OTXKE HOPMH KPHUMIHAJIBLHOTO TIIpaBa OIOCEPEIKOBAHO
PErYIIOIOTH 111 BIATHOCHHH, OCKUIBKH CIPUSIOTH 1X MPaBOMIPHOMY 1CHYBaHHIO.

B By3bkoMy 3HaueHHI. OKpeMi HOPMU KPHUMIHAJIBHOTO MPaBO O€3M0CepeTHBO
BIIHOCSITBCA [JI0 PETYJSTUBHUX - HOPMH TIpO HEOOXiaHYy 000poHy (cT. 36)
PEryJIIOI0Th MOBEAIHKY 0COOU T1JT Yac CyCIIJIbHO HeOe3MeYHOTo Hamaay, BU3HAYAI0Th
MeEX1 MPaBOMIPHOCTI HEOOX1IHOT 00OPOHU; 3aTPUMaHHSI 0COOU, 1110 BUYMHHIIA 3TT0OUMH
(ct. 38) - perymo0Th BIIHOCMHU MiX 0C000I0, SIKa 3MIMCHIOE 3aTpUMaHHS, Ta
3JIOYMHIIEM, BU3HAYA€ MEXK1 MPABOMIPHOCTI 3aTPUMaHHS;, KPalHIO HEOOX1THICTH (CT.
39) - peryiorTh MOBEIIHKY OCOOH, sSKa OMMHWIACS Y JOCUTh CKIQJHINA cUTyamii i
notpebye 3axucTy Big HeOe3meku. sika il 3arpoxye. Bonu O6e3nocepeanbo
PETYIIOIOTh BIIHOCHHU MIXK 0CO0OI0, SIKa CIPUYMHUIIA ITKOJAYy TIEBHUM OyiaraMm 3a
MEBHUX OOCTABUH Ta 3JIOYMHIIEM, 0COOOI0 Ta JAEPIKaBOIO, SIKa B 0CO01 Cy/ly BUPIIIYE -
MPAaBOMIPHO YM HEMNPABOMIPHO OYyJI0 3aloiSHO IIKOAY 3JIOYMHIIO, I1HIIUM
CycnuibHUM Ojaram. PerynaTuBHUMH € KPUMIHAJIBHO-TIPABOBI HOPMH, SIKI
perymoTh chepy NpH3HAYCHHS ITOKApaHHSA, YMOB Ta TMOPSAKY BHU3HAYCHHS
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KOHKPETHOTO BHUAY Ta CTPOKY TOKapaHHs; 3BUIBHEHHSA BiJ KPUMIHAJIbHOI
BiZIMIOBiIAILHOCTI Ta IIOKApaHHs .

5. CUCTEMA KPUMIHAJIBHOTI'O ITPABA

KpuminanbHe mpaBo 1€ CyKyMHICTh EBHUX MPABOBUX HOPM, SIKI 3HAXOATHCS
y IEBHOMY BH3HAUYE€HOMY 3B 513Ky MK CO0010, MiIAl0THCA MEBHIN crcTeMaTu3allii, a
OTXKE YTBOPIOIOTH CHCTEMY KPHUMIHAIbHO-TIPABOBUX IHCTUTYTIB, IO CTPYKTYPHO
00’eIHaH1 y Bl YaCTUHU KPUMIHAIBHOTO MpaBa - 3arajibHy Ta OcoOIuBy.

3aranpHa Ta OcoOnuBa 4aCTMHU MAalOTh IMEBHI PO3LIM. 3arajbHa 4acTUHA -
1’ ITHAAIATh, Oco0IMBa - IBAIATE. Y CBOIO UEPry KOKHHUI PO3/iid MICTUTh OKpEMI
KPUMIHAJBLHO-TIPAaBOB1 1IHCTUTYTH.

Cucrema 3aranpHoi yactTuau KK ckmamaerses 13 Takux posaums: I. 3aranbHi
MOJIOKEHHS.

Il.  3akoH mpo KpUMiHAJIbHY BIAMOBIIAIbHICTb.

I1l.  3moumn, ¥ioro BuaM Ta cTamii.

IV. Ocoba, ska mnigidarae KpUMIHQJIBbHIM —BIOOOBIJAIBHOCTI  (CyO'€KT
310unHy). V. Buna Ta ii ¢popmu.

VI. ChiByyacTs y 3JI04HMHI.

VII. TloBTOpHICTh, CYKYNHICTh Ta PEUUIUB 3JI0UHHIB.

VIIl. Ob6craBuHH, IO BUKIIOYAIOTH 3JI0YNHHICTD JISTHHS.

IX. 3BiUIbHEHHS BiJ KpMMIHAIBHOI BiAmoBiganpHOCTI. X. [TokapaHHs Ta HOro
BU/IN.

Xl.  Tlpu3zHaueHHs MOKapaHHS.

XIl. 3BinbHeHHS Bij nokapaHHs Ta ioro BinOyBanHA. XIII. CynumicTs.

XIV IpumycoBi 3aX011 MEAUYHOTO XapaKTEPy Ta MPUMYCOBE JIKYBaHHS.

XV. OcobamuBocTi KpUMIHAIBHOI  BIJAMOBINAJBLHOCTI Ta  TMOKapaHHS
HEMOBHOJITHIX. [l cucTema OXOIUI0€ BCI 1HCTUTYTH KPHUMIHAJIBHOTO TIpaBa, IO
ckianaroTh 3aranbHy yacTuHy KK. Tox 3aranena wactnna KK Bu3Hauae nmpuHOMnm
Ta 3arajbHl MOJIO)KEHHS KPUMIHAJBHOTO MpaBa, MICTUTh 3arajibHi 1HCTUTYTH, SKI
MOKYTh MaTH BiJHOIICHHS J0 KOXXHOTO KOHKPETHOTO 3JI0YHHY: MOHSTTS Ta BUAU
3JI0YMHY, BUHA Ta 1i (OPMHU, CITIBYYACTh Yy 3JI0UYHMHI, MHOKUHA 3JI0YMHIB, MOHSITTS Ta
BU/IM TIOKapaHHsI, MpaBUIa MPU3HAYCHHS TOKAPAHHI.

[Ipore 3aranbHa yacTHA KPUMIHAJIBHOTO MPaBa, SIK HAYKH, € OUTbLI HIUPOKOIO
3a 00CATOM, OCKITBKM Tiepen0adae BUBUCHHS OKPEMHUX MHUTaHb, SIKI HE 3HAXOJSATh
CBOE BIJITBOPEHHS y 3aKOHONABCTBI (MOHSATTS 00’€KTy, 00 €KTUBHOI CTOPOHH,
Cy0’€KTUBHOI CTOPOHH, 3aKOHOIaBCTBO 1HO3EMHHUX JIEPKAB TOIIIO).

Oco0nMBa yacTUHA MICTUTh HOPMHU, 1110 BKa3ylOTbh, SIKI KOHKPETHO CYCHIJIbHO
HeOe3MeuHl ISHHA € 3JI0YMHAMHU 1 K1 3aXOAH JEPKaBHOIO MPUMYCY MOXYTh OyTH
3aCTOCOBaHI JI0 0Ci0, 1110 iX BYMHWIU. Bci BOHM 00’ €1HAHI Y TIEBHI OKpEMi IHCTUTYTH
Ha MiJCTaBl OCHOBHOT'O POJIOBOTO OO’€KTY, SIKOMY CIPHUYUHSAETHCS IIKOJA Mij Yac
MOCSITaHHS: 3JIOYMHU TIPOTH JKUTTS OCOOM, 3JI0YMHW TPOTH BIIACHOCTI, TOBKIJUIS,
IPOMAJIChKOI Oe3mneku, Oe3MeKu pyxy Ha TpaHCHOPTi Tomo (OiIbII AOKIAAHO IIe
NUTaHHS pO3MVISIAATUMEThCS y  HAcTynHid Temi). Tox OcoOnuBa YacThHA
KPUMIHAJIBHOTO MpaBa MICTUTh HOPMH, IO OMHUCYIOTh KOHKPETHI BUJIM 3J0YUHIB 13
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3a3HAYEHHSAM BHUIB MOKapaHb 1 MEX, B SKMX BOHH MOXYTh OyTH MpHU3HAUEHI 32
BUYMHCHHS JTAHWUX 3JI0YHHIB.

Hopmu 3arampnoi 1 Oco0nMBOi 4YacTUH KpUMIHAJIBHOTO TpaBa SK TEBHI
MiJCUCTEMHU 3aKOHOJABCTBA 3HAXOMAATHCA B TICHOMY, HEPO3PUBHOMY B3a€EMO3B'S3KY.
Hacamnepen wopmMu OcoOnuBOi YacTHHU TIPYHTYIOTBCSI Ha HOpPMax 3arajibHOl
4acTHUHU. TOMY PO3KPHUTTA IIHCHOTO 3MicTy HOpM OcoOIMBOi YaCTUHU HEMOKIHBO
0e3 3BEepHEHHA 10 YacTMHM 3arajbHOi. Pa3om 3 TUM BcCi IHCTUTYTH 3arajibHOl
YaCTMHM MAalOTh Y CBOid OCHOBI Yy3arajdbHEHHs THX O3HAK, LIO0 BIJIACTUBI BCIM
3moynHaM, rependadeHuM B OcoOnuBid  yacTuHi. Tak camMo HEMOXIHMBO
3aCTOCYBaHHS OKpEMHX BUJIB MOKAapaHHS 3a 3J04YMHHU, nependadeHi B OcoOnuBii
YacTHHI, 0€3 ypaxyBaHHsI MIOJIOXKEHb, 3aKPIMJICHUX B YACTHHI 3arajibHiid, 010 METH,
BUJIIB, MEX 1 MOPSAKY NMPU3HAYEHHs BCIX MokapaHb. Cama X cHUCTeMa MOKapaHb,
BHU3HAYCHA B 3arajibHiil 4acTHHI, 3HAXOJUTh CBii MPOSB 1 MPAKTUYHE 3aCTOCYBaHHS
TUTBKM IUISIXOM MPU3HAYECHHS KOHKPETHHX IOKapaHb, MependadyeHuX 3a OKpemi
3JI04MHU B yacTUH1 OCOOIUBIH.

HepospuBHuii B3aemo3B'si30k  HOpM 3araiibHoi 1 OcoOnMBOI  4YacTHH
KPUMIHAJIBHOTO TMpaBa MpOSBISAETHCA 1 B TOMY, IO MNpU KBami(ikaiii [IisHb,
BUPIIICHH] TUTaHb, MOB'I3aHUX 31 3BUILHEHHSIM B1J] KPUMIHAJIBHOI BIJMIOBIIAJIBHOCTI 1
MOKapaHHs, 3aCTOCOBYIOTHCSI OJTHOYACHO HOPMH LUX YacTHUH. Tak, nmpu KBamidikamii
3aMaxy Ha 3J0YMH 3aCTOCYBAaHHIO MiAJIATalOTh HOpMa 3arajbHOI YacTHHHU, IO
peryJiroe BIAMOBITAIBHICT, 3a 3amaxX, 1 HopMa OcoOnuBOi YacTHHH, B SKIH
nepen0ayeHu 37104KH, Ha 3/[IHCHEHHS SIKOTO BUMHIOBAB 3aMaxX BUHHUM.

€nnicte 3aranbHoi 1 OcoO0aMBOi YacTMH KPUMIHAJIBHOTO IIpaBa 3abesreuye
BHYTPIIIHIO Y3TOJKEHICTh HWOTO I1HCTHTYTIB Ta HOPM 1 B KIHIICBOMY pe€3yJbTaTi
BH3HAYa€ e(PEKTUBHICT iX 3aCTOCYBaHHS *°,

6. KPUMIHAJIBHE ITPABO B CUCTEMI IHIIUX TAJTY3EW ITIPABA

be3 mepeOiabIIeHHsT MOXHA CKa3aTH, 0 KPUMIHAJbHE MPaBO IOB’SI3aHO 13
yciMa ramy3siMd IpaBa, OCKUIbKM OJIHIEI0 13 OCHOBHMX (PYHKIIH KpHUMIHAJIBHOIO
npaBa € OXOpOHAa HaWBAXKIMBIIIUX CYCHUJIBHUX BIIHOCMH B PI3HUX cdepax
KUTTEIISUIBHOCT] JIEp>KaBU. 3A1MCHIOIOUM OXOPOHHY (DYHKIIIIO KpUMIHAJIbHE MPaBO
OTOCEPEIKOBAHO Oepe y4acTh B PEryIIOBaHHI CYCHIJIbHUX BITHOCHUH, SIKI CTAHOBJIATH
IpEeIMET IHILIKX Tray3el mpasa.

[Ipote icHyIOTH Taki Tajly3i MpaBa, sIKIi 3HAXOASTHCA HE TUIBKH y TMEBHOMY
3B’SI3KY 13 KPUMIHAJIBLHUM TIPaBOM, ajie¢ ¥ CTAHOBIIATH MIATPYHTS Mg (popMyBaHHS
KPUMIHAJILHO-TIPABOBUX HOPM (KOHCTHUTYIIIIHE MPABO), € YACTUHOIO HAI[IOHAIBHOTO
KPUMIHAJILHOTO 3aKOHOJABCTBAa YKpaiHW (OKpeMi HOPMH MIKHAPOJIHOTO TpaBa,
MOJIOKEHHSI MDKHApOJHUX JOTOBOPIB, KOHBEHINH), € ¢opMoro peami3artii
KPUMIHAJILHO-TIPABOBUX HOPM (KPUMIHAIBHO-TIPOIIECYaTIbHE TMPaBO), MPOJAOBKYIOThH
Ta JOTOBHIOIOTh HOPMHU KPHUMIHAJIBHOTO MpaBa, SKi PETyNIIOITh MOPSAIOK Ta YMOBH
peanizalii KpUMIHAIBHOI BIAMOBIAILHOCTI (KpUMIHATBHO-BUKOHABYE IPABO).

[Iloa0 KOHCTUTYLIMHOTO Ta MI>KHAPOJAHOTO NPaBa, KPUMIHAJIBHUMA 3aKOH YiTKO
BU3HAYa€ y CT. 3 - 3aKOHOAABCTBO YKpaiHU MNP0 KPUMIHAJIBHY BiANOBIAAJIBHICTD
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CTaHOBUTh KpuMiHAIBHUN KOJEKC YKpaiHW, SKUM TIpyHTyeTbcs Ha KoHcTuTyIi
VYkpainu Ta 3araJbHOBU3HAHKX MPUHITUIIAX 1 HOPMaX MIKHAPOJIHOTO TMpaBa.

Tox posrasHeMO OLIBIN JOKIAJTHO B3a€EMO3B’SI30K KPUMIHAIBLHOTO TpaBa 13
KOHCTUTYIIHHUM, MDKHAPOJHUM, KPHUMIHAJIBHO-TIPOLIECYAIbHUM Ta KPHUMIHAIBHO
BUKOHABYHM ITPABOM.

Kouctutyuiitne mnpaBo MICTUTh HOPMH MOpAMOi  [ii, SAKI  MOXYTh
3aCTOCOBYBATHUCS MPHU BUPIIIEHHI KPUMIHAIBHUX cripaB. HailOinbpin BaXkiuBi mpasa i
cBOOOAM JIOJUHU Ta TpOMaJsHUHA y cepl MpaBOCyAAs BH3HAYEHI Yy MPABOBHX
HopMmax Konctutyiiii. A ToMy HOpMH KPUMIHAJIBHOTO MpaBa MarTh BIJAMOBIAATH 1
BIJINOBIJIAIOTH MMOJOXKEHHAM KoHCTUTYyIIi, Yy NPOTUIICKHOMY BHUIAJIKy BOHH HE
MOXXYTh OyTH 3acTocOoBaHMMH. Take mosioxkeHHs Bianosigae ct. 8§ Koncruryuii, ne
naerwes mpo te, mo KoHcTuTyiis YkpaiHu Mae HalBUILY IOPUANYHY CUITY, 3aKOHH
Ta 1HIII HOPMATHMBHI aKTH NpuiiMaloTbes Ha ocHoBiI KoHcTtuTymii 1 MOBUHHI
BIJIIIOBIIATH Tii.

Amnani3 3MicTy crared KOHCTUTYIIT 3 epiux 10 OCTaHHIX HAIAOTh M1JICTaBU
CTBEp/KYBaTH, II0 OCHOBHI NPHUHIIMIIOBI IOJOKEHHS 3A1MCHEHHS KPUMIHAIBHOIO
NpaBOCY/Js, 3aKPIIUIEHI Yy OCHOBHOMY 3aKOH1 JE€p)KaBH, BIATBOPEHI y HOBOMY
KpuminanibHoMy kozekci: ¢T. 3 KOHCTUTyLII BU3Hayae, WO JIIOJMHA, 11 >KUTTS,
3I0pOB’sl, Y€CTh, TIAHICTb, HEIOTOPKAHICTh 1 O€3MeKa BU3HAIOTHCS HAWBUIIOO
COLIAJIBHOKO IIHHICTIO - y KPUMIHAJIbHOMY 3aKOHOJIABCTBI BCTAHOBJIEHA CYBOpa
BIIMOBIAANBHICTh 3a TMOCSATAaHHS Ha I Ojara, po3aia, Kl mepeadadaroTh 3a HUX
KPUMIHAJIbHY BIJMOBIAQIBHICTD, MICTSTHCS BIJpa3y MicIs MOCSITaHb HAa HAI[IOHAIBHY
oesneky gepkaBu; cr. 17 Konctutymii BH3HA4ae, 10 3aXHUCT CYBEPEHITETY,
TEPUTOPIATBHOI IUIICHOCTI YKpaiHW, €KOHOMIYHOI 1 1HdopmaiiitHoi Oe3nexku -
HaWBaXIUBIII (QYHKINT Jep>KaBH, CIpaBa BChOro Hapoay - y nepmomy posaut KK
nepeadadeHa CyBOpa BIAMOBIZAIBHICTE (10 JOBIYHOTO T030aBJICHHS BOJI) 3a
MOCSTaHHS Ha 11 00 €KTH KPUMIHAIBHO-TIPaBOBOi oxopoHu; cT. 27 Koncturyii
BHU3HAYAE, 10 KOKEH Ma€ MPaBO 3aXUIIATH CBOE KUTTS, 310pOB’ s (1HILIUX JIFOJIEH) Bij
IPOTUIIPABHUX MOCsATaHb - BiAnoBigHO cT. 36 KK Hamae mpaBo rpomansHaMm Ha
IpaBOMIPHY HEO0OX1JIHY 000pOHY, OKpecitoe ii Mexi; cT. 28 KoHcTuTyilli BU3Hauae,
[0 HIXTO HE MOXE OyTH MIJJJaHUM KaTyBaHHIO, KOPCTOKOMY, HEIIOJCHKOMY a0o
TaKkoMy, 110 MPUHMKYE HOTO T1AHICTh, MOBOKCHHIO UM MOKAPAHHIO - BIATOBITHO B
ct. 50 KK #inerbcs mpo Te, 10 MOKApaHHS HE MAa€ Ha METI 3aBAaTH (DI3UYHHUX
CTpaXJaHb a00 MPUHU3UTHU JIIOJICHKY T1JHICTh, A0 Toro >k Bmoepme y cr. 127 KK
nepeadayeHa KpUMiHAJIbHA BIJAMOBINAIBHICTG 32 KaTyBaHHS (YMHUCHE 3amofisHHS
CWIbHOTO (i3uuHOTO OOJt0 ab0 (I3MYHOTO Ta MOPAIBHOTO CTPaXKIIAHHSA);
MPUHITUTIOBUMHU JIsI KpUMIHAJIBLHOTO TIpaBa € moyioxkeHHs ¢T. 58 Koncturyitii, B sikuii
HJEThCS - 3aKOHU Ta 1HIII HOPMATUBHO-TIPABOB1 aKTH HE MalOTh 3BOPOTHOI JIIi B Yaci,
KpIM BUNAJKIB, KOJM BOHU MOM SKIIYIOTh a00 CKacOBYIOThH BIAMNOBIIAJIbHICTh; HIXTO
HE MOJKE BIAIIOBIIATH 3a MISTHHSA, SIK1 II1J Yac BUYMHEHHS HE BHU3HAYAINCS 3aKOHOM SIK
npaBornopyieHas; cr. 60 KoHcTuTyiii BU3Haudae, 10 HIXTO HE 3000B’s3aHUI
BUKOHYBATH SIBHO 3JI0YMHHI PO3MOPSHKCHHS YW HaKa3W. 3a BiIJAHHS 1 BUKOHAHHS
3JIOYMHHOTO PO3MOPS/IKEHHST YW Haka3y HacTae IOpUIWYHA BIAMOBIIAIBHICTD -
BiAMoBiAHO 4. 3, 4 cT. 41 KK BiATBOPIOIOTH 111 MOJIOKEHHSI, PETYJIIOIOTh MUTAHHS
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BIJIMOBIJIAJILHOCTI OCOOM TMpU BHUKOHAHHI SIBHO 3JIOYMHHOTO HAKa3zy 4H
posnopsypkenHs; cr. 61 KoucTutymii Bu3Hadae - HIXTO HE Moke OyTH ABidi
NPUTATHYTUN 10 IOPUAMYHOI BiAMOBIAATBFHOCTI OJHOTO BUIY 3a OJHE i TE X came
IPaBOIMOPYILIECHHS, 10 3HAXOJUTh BIATBOpeHHs y mojoxkeHHl 4. 2 cr. 7 KK, nme
HaeTbes mpo Te, 1Mo 0coda, sika 3a3Halla MOKapaHHs 32 BUNHEHHUH 37I0YMH 32 MEXaMU
Ykpainu, He Moke OyTH MpPUTATHEHA B YKpaiHi JO KPUMIHAIBHOI BiIMOBIAAIBHOCTI
3a 11eit 3mounH; cT. 62 KoHCTuTymii BU3Ha4Yae - oco0a BBAXKAETHCS HEBHHYBATOIO y
BUMHEHHI 3JI0YMHY 1 HE MOKe OyTH MijJaHa KpUMIHAJIbHOMY MOKAapaHHIO, TOKU il
BUHY He OyJle JOBEJCHO Y 3aKOHHOMY MOPSAKY 1 BCTaHOBJIEHO OOBHHYBaJIbHUM
BUPOKOM Cyy (Ipo 10 BKE HIUIOCS), 110 T0CTiBHO 3adikcoBaHo y 4. 2 cT. 2 KK.

Kpuminanbhe 1 Mi>xkHapoaHe npaBo. OkpeMi IHCTUTYTH KPUMIHAJIBHOTO IpaBa
PEryJIoI0ThCS HE TUIBKM BITYM3HSHUM KPUMIHAJIBHUM 3aKOHOJABCTBOM, aye 1
HOPMaMH MIDKHAPOJHOTO TpaBa. Tak, MUTaHHS YUHHOCTI KPUMIHAJIHHOTO 3aKOHY B
POCTOPi, 32 KOJIOM 0C10, 30KpeMa: YMOB MOIro MOIIMPEHHS Ha 1HO3EMIIB, 0Ci0 6e3
rPOMAJIIHCTBA, MUTAHHS BIMOBIIAJIBLHOCTI 0C10, SIKI KOPUCTYIOTHCS AUILIOMATUYHOIO
HEJOTOPKAHICTIO, BHJIaya 3JIOYMHLIB, - PETYJIOIOTHCA HOPMaMH 1 KPUMIHAIBHOTO 1
MDKHapoaHOoTO mnpasa. [Ipo 1e 6e3nocepeanro iaeTeesa y cr. 6, 7, 8. Hanpuknan, y
ct. 8 KK #igerbes, mo iHo3eMil abo ocobu 0e3 rpoMaasHCTBA, IO MOCTIHHO HE
NPOKMBAIOTh B YKpaiHi, $KI BYMHWAIM 3JI0YMH 3a 11 MeXaMu, MiAJIAraloTh
BianoBigansHocTi 32 KK VYkpainm y Bumagkax, nependayeHuX MiIXKHApPOJHUMU
JIOTOBOpaMH ab0 SIKIO BYMHWIM OCOOJIMBO TSDKKI 3JI0YMHHU MPOTH TpaB 1 cBOOOA
rpomMajisiH YKpainu abo iHTepeciB YKpaiHu.

Y HoBOoMy KpuMiHAIBHOMY KOJEKC1 3’SBHJIOCS YMMaJI0 HOBHX (TIOPIBHSHO 3
KK 1960 poky) HOpM KpHUMIHAJILHOTO MpaBa, sIK1 BBEJCH1 Y YUHHE 3aKOHOJIaBCTBO HA
MIJICTaBl MDKHAPOJHUX YTOJ, MDKHAPOJHHX JOTOBOPIB, 3rojla Ha 00OB’S3KOBICTH
akuX HajmaHa BepxoBHoro Pagoro (HanmexxHUM 4YMHOM paTH(iKOBaHI YKpaiHOIO).
[TonoxeHHss patu(ikOBaHUX MIDKHAPOJHUX JIOTOBOPIB, Yroa TMpo OopoThOy 3
OKpPEMHMU BUJAMU 3JI0YMHIB 00OB’SI3KOBO MIJJISATAIOTH IMIIJIEMEHTALli Y BITYM3HSHE
3aKoHOAaBCTBO. 3apasiku 1pomy y KK 3’gBunucs HopMu, sku mepeadadaroTh
BIIMOBIAANBHICTD: CT. 127 - 3a karyBaHHs (BIAMOBIAHO 10 MoJjioxkeHb KoHBeHIil
NpoTHU KartyBaHb.- 1984 p.); cr. 278 - 3a YroH MOBITPSHOTO CyJHa (BIANOBIIHO JO
["aa3pkoi - 1970 1 Monpeanbcbkoi - 1971 p. koHBeHLIi Tpo 60poThOY 3 HE3AKOHHUM
3aXOIJIEHHSIM TIOBITPSHUX CyzAeH); cT. 447 - 3a HaliMaHCTBO (BIJAMOBIAHO 3
MDKHApOJIHOIO KOHBEHIIIEIO MpO 3a00poHY HaWMaHCTBa); CT. 258 «TepopucTudnmii
akT», cT. 284 «Henamanusa momomoru cyaHy Ta oco0aM, IO 3a3HalK JIUXay;
OutbIIiCTh cTaTtel (CT. cT. 436-447), ki BU3HAYAIOTh BiAMOBIJAIBHICTH 32 3JI0YAHU
IpoTU MHUPY, OE3MEeKH JI0JICTBA Ta MDKHAPOIHOTO MPABOMOPSAKY (TMpornaranaa
BiIffHM, PO3B’SI3yBaHHS arpeCMBHOI BIWHU, MOPYIICHHS 3BUYAiB Ta 3aKOHIB BiHH,
3aCTOCYBaHHA 30p01 MacOBOIO 3HUILIEHHS, EKOIUA, T€HOLIU, IPATCTBO, HATMaHCTBO
TOIO), - TAKOXK € IMIJIEMEHTAIlI€10, BIATBOPEHHSM MIKHAPOIHO-TIPABOBUX HOPM Y
BITUYM3HSIHOMY KpUMIHAJIBHOMY 3aKOHOJABCTBI.

KpuminaibHe mnpaBo 1 KpUMIHAJIbHO-TIpoliecyaibHe MpaBo. KpumiHaibHe
MpaBo, K MaTepiajibHa Tally3b MpaBa BU3HAYAE OCHOBHI IMOJIOKEHHS, MOHSITTS, SKI
MalTh OCOOJIMBE 3HAYEHHS 1 3aCTOCOBYIOTHCS Yy KPUMIHAJIBHOMY IIPaBOCY/II:
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MOHSTTS 3JI0YUHY, KOHKPETHI 03HAKU KOHKPETHOTO 3JI0UYHMHY, M1JICTaBU KPUMIHAIBHOI
BIJIMOBIAANIBHOCTI, O3HAKU CyO’€KTy 37104YMHY, (HOpMHU Ta BUIU BUHH, MiJCTaBU
3BUIBHEHHS BiJl KPUMIHAIBHOI BIAMOBIJANBHOCTI, BHIM TOKAapaHHSI, YMOBH IiX
NpU3HAYEHHS, M1ICTaBU 3BUIBHEHHS BiJl TOKapaHHs, 10ro Bi0OYBaHHS TOILIO.

3acTOCOBYBAaTUCS HOPMHU KPUMIHAIBHOTO IpaBa MOXYTh JIMIIE 3TIHO HOPM
KPUMIHAJIBHO-TIPOIIECYaJIbHOTO TpaBa, TOOTO y TEBHIM TporecyainbHid (opmi, ska
HaJa€ peajbHOro JKUTTA MaTepiaJbHUM HOpMaM KpHUMIHaJIbHOTO TmpaBa. Ls
npolecyagbHa mponeaypa (KpuMiHAJIbHHM MPOIEC YW KpUMIHAJIbHE CYIOYHUHCTBO)
PEryJIoeThCA HOPMaMu KPUMIHAJIBHO-TIPOIECYAIbHOTO IpaBa, 30CEPEIKEHUMH B
KpuMinanbHO-TIpoliecyalbHOMY KOAEKC1 YKpaiHu.

Bueni  BHM3HAIOTh, 110 HOPMHU KPUMIHAIBHOTO Ta  KPHUMIHAJIBHO-
MPOIECYaIbHOTO TIpaBa CIHIBBIAHOCATBCA MK Cc000I0, SK 3MIicT Ta ¢opma.
KpuminanbHo-niporiecyanbHe mpaBo € GOpMOI0, B sIKI 3HAXOUTh CBO€ 3aCTOCYBaHHS
KpUMiHaJIbHE TIpaBo. KpuMiHambHe TMpaBO 1 KpUMIHAJIBHI MPaBOBIIHOCHUHU
peanizyloTbCs depe3 MpaBO KpPUMIHAJIBHO-TIPOIECyaldbHE, 4Yepe3 KpPUMiHAJIbHO-
npolecyainbHl BITHOCMHU. SIKOM He OyJi0 KPUMIHAJIBHOTO MpaBa, KPUMIHAJIBHO-
npolecyaibHe mpaBo Oyino O Oe3nmpeamMeTHUM. BiACYTHICTH KpUMiHAIBHO-
MpOIECyaIbHOTO TIpaBa 1030aBWiIO0 O KpUMIHAJIBHE TMPABO Ti€i HEOOX1THOI
nporecyaibHoi (GopMu, B SIKIH BOHO JIMIIE 1 MOXE 30€perTd SKOCTI MpaBa, HE
MIEPETBOPIOIOYNCH HAa CBABLIIIAL.

[lix vac caiguux niid, 3’siCyBaHHS MUTAHHSA PO BUHHICTH 0COOU y BUMHEHOMY
3JI0YMHI, HaJal, il 4ac CYJOBOTO PO3IIIANY KPUMIHAIBHOI CIIpaBU Ta BHUPIIIECHHS
MUTaHHS I0J0 TMPU3HAYECHHS BUIY Ta TEPMIHY MOKAapaHHS, - y KPUMIHAJILHOMY
MPaBOCY/Jl 3IMCHIOETHCS OCOOJMBA MpoIleCyaibHa MpOIeaypa, SKa TMOJsIrae y
PO3CIIiIyBaHHI Ta PO3TJIAAlI KpUMIHAIBHOI ciipaB. Jli3HaBay, CiA4ui, Cyas IIij1 yac
3MIMCHEHHS] TIPOLIEypH PO3CIIAyBaHHs CIpaBH, KBamiQikaiii 37I04UHY, JOBEICHHS
BUHU OCOOM, TPU3HAYCHHS TIOKapaHHS KEPYIThCS HOPMaMH KpPUMIHAJIBHO-
npoliecyaibHOro npasa. B Toil ske yac, B IMX HOpMaX HaOyBae€ >KUTTS MaTepialibHE
KpUMIHAJIHE MPaBoO, Ta KOr0 OCHOBHI MOJIOKEHHS.

KpuminasibHe Ta KpUMiHaJIbHO-BUKOHABYE MPAaBO. SKIIO KpUMIHAJIBHE MPABO
BU3HAUA€ BHUAM TIOKApaHHA, TOPSAJOK Ta YMOBH MPHU3HAYCHHS ITOKapaHHS,
KPUMIHAIBHO BHKOHABYE 3aKOHOJABCTBO BH3HAYA€ MOPSAIOK Ta YMOBU BHKOHAHHS
nokapanb. Hopmu KpumiHanbHO-BUKOHABUOTO KOAEKCY, KU HaOpaB YMHHOCTI 3 1
ciyas 2004 poky (npuiinaruii 11 aumas 2003 poky), BU3HAYAIOTh MOPSIOK Ta YMOBU
BUKOHAHHSI yCIX KPUMIHAJIBHUX TIOKapaHb (30Kpema, TMO30aBJICHHS  BOII,
IPOMAJICEKUX POOIT, BUNIPABHUX POOIT, apeimiTy, OOMEKEHHS BOJIi, TOIIO), MiJCTAaBU
3BUIPHEHHS Ta HAJAHHS JOMOMOTH 0co0aM, SKi 3BUIBHIOIOTHCS BiJ BiOyBaHHS
MOKapaHHs, BU3HAYAIOTh (POPMHU y4aCTi TPOMAJICHKOCT] Y BUXOBaHH1 3aCYKCHHUX.

Takum ynHOM, KPUMiIHATLHO-BUKOHABYE MTPABO PETYJIIOE CYCIIIbHI BIIHOCHHH,
Kl BUHHMKAIOTHh MiYaC BUKOHAHHS Ta BiMOyBaHHS KPUMIHAJIBHOTO IOKAapaHHS, a
OTXE TPYHTYETHCS Ha HOpPMax MaTepialiIbHOTO KPUMIHAIBHOTO TpaBa, sSIKe BU3HAYAE
OCHOBOITOJIOXHI TIOHSITTSI, 3acCall KPUMIHAJIBHOTO MPABOCYAJA B3araii, peaii3aiii
KPUMIHAJIBHOI BIAMOBIAAIBHOCTI, TOKapaHHS, 30KpeMa.
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Kpuminanene 1 aaMmiHiCTpaTUBHE mpaBo. TiCHUNA 3B'SI30K MDK HHUMH
CIIOCTEpIraeThCsi B TiH YAaCTHHI aJAMIHICTPATUBHOTO TIpaBa, IO BCTaHOBIIIOE
aJIMIHICTpaTHUBHY BIAMOBIAAIBHICTG 3a PI3HI MPaBONMOPYIICHHS (Tak 3BaHl
aJMIHICTpPATHBHI JCMIKTH). Y Il CBOI YacCTWHI aaMiHICTpATUBHE MPABO BUKOHYE
OXOpOHHY  ()YHKIIIO, 3aXWINAOYXd  TPABOIMOPSIOK  BiI  aaMIHICTPAaTUBHUX
npaBomnopyiieHb. OgHaK KpUMiHAJIbHE MPaBO OXOPOHSE MPAaBOMOPSAIOK BiJ OLIBII
HEOE3MEUHUX TMOCATaHb - 3JIOYMHIB, a aJMIHICTpaTHBHE MPaBO - B MEHIMI
HEOE3MEUYHNX TPABOMOPYIIEHbh - aAMIHICTPaTUBHUX JAenikTiB. Came CTymiHb
CyCHiJIbHOT HEOE3MEeUHOCTI BIJPI3HAE aIMIHICTpATUBHUN NENIKT Bia 3i104uHy. OcChb
YOMY 3JIOYHMH TATHE KpUMIHAJIbHE MOKApaHHA, & aJMIHICTPATUBHUN JENIKT - 3aXOAH
aAMIHICTPaTUBHOTO  CTSATHeHHsA. Hampukian, J1piOHe  XymiraictBo - I
aJMIHICTPATUBHUMN JCIIKT, 110 TATHE aAMIHICTPAaTUBHE CTATHEHHS, XYJIITaHCTBO X 5K
3JIOYMH € OLIBII CYCIHUJIbHE HEOE3MeYHHM: BOHO Tpy0O MOpyIIye TPOMaAChKUNA
MOPSIJIOK, HOPMU MOPAJIBHOCTI 1 TOMY TATHE JOCUTh CYBOPE KPUMiHAIbHE MTOKapaHHs
3a cT. 296 KK V7.

7. HAYKA KPUMIHAJIBHOTI'O ITPABA

Hayka KpuMIiHanbHOrOo MpaBa € YacTUHOK IOPUAUYHOI HAYKH, OIHIEIO 13
ramyseil CycIiTBHMX HayK. i 3MICTOM € 37arojkeHa CHCTeMa KpHMiHaIbHO-
IIPaBOBUX IMOIJISIIB, 1/1€W, YSIBJIEHB PO 3JI0YHH 1 MOKAPAHHS.

Hayky kpuMiHanbpHOTO TpaBa sIK CUCTEMY KPUMIHAJIbLHO-TIPABOBHUX MOTJISIIB,
171ef, ySBJIGHb 1 TOHATH CJiJ BIAPIZHATH BiJl KPUMIHAJIBLHOTO MpaBa SK CHCTEMHU
(CYKYITHOCT1) IOpUIUYHUX HOPM, Tairy3i mpaBa. KpuMiHalibHe MpaBo sIK raixy3b IpaBa
BUCTYNA€E JUIsl HAyKU SIK TIpeaMeT ii BuBYeHHs. Came Hayka KpUMIHAJIBHOTO TpaBa,
BHUBYAIOYM KPUMIHAJIBbHE 3aKOHOJIaBCTBO, 3'SICOBYIOUM MOTO COIllaIbHE MPU3HAUYCHHS,
XapakTep yCiX HOro IHCTUTYTIB, iX €(EKTHUBHICTb, BUSIBIISIE MPAKTHYHE 3HAUYCHHS
KOXXHOI HOPMH, MPOTAJIMHU B MPaBOBOMY PEryJIIOBAaHHI, IOCIIIKYE MpoOIeMu
BJIOCKOHAJICHHS KPUMIHAJIBLHO-TIPABOBHX HOPM.

[IpenmeToM HayKu KpUMIHAJIBHOTO TIpaBa € Taki COlIAJIbHI SBUIIA, SIK 3JI0UYHH 1
nokapaHHs. BoHa po3kpuBae iX coullaJbHUN 3MICT, IOPUAMYHI O3HAKH, 3'SICOBYE
MIJCTaBU KPUMIHAIBHOI BIANOBIAAJIBHOCTI, BHUBYAE MPOOJIEMH CKIALy 3JI0YUHY,
po3po0JisiE TEOPETUYHI OCHOBHM BIJIMOBIAAIBHOCTI 3a TMOMEPEIHIO 3JIOYUHHY
JISUTBHICTD, CIIBYYACTh Y 3JI0YMHI, Ja€ MOHATTS 1 Kiacu(iKallilo BUA1B MHOXUHHOCTI
3JIOYMHIB, 30KpeMa IMOHSATTS PEIUANBY 3JI0YMHIB, OOCTaBWH, IO BHUKJIIOYAIOThH
3JIOYMHHICTH AisiHHA. Hayka kpumiHaabHOTO TIpaBa JOCIIHKYE MOHSATTS MOKApaHHS,
BU3HAYAE 3MICT WOTO METH, aHaJII3y€e OKpeMi BHIIU TTOKapaHb, MiJICTABH 1 TOPSIOK 1X
npusHaueHHs. Cepiio3Ha yBara B Haylll KPHUMIHQJIBHOTO TIpaBa MPHUALUIIETHCS
BHBYCHHIO MPOOJIEMH 3BIILHCHHS BiJl KpHMIHAJIBHOI BIAMOBIAaILHOCTI 1 TOKapaHHS.

[IpeameToM BUBYEHHS HAyKHW KPUMIHAJIBLHOTO MPaBa € HE TUIBKU KPUMIHAIBHE
3aKOHOJABCTBO, a W TNpakTUKa HOro 3acrocyBaHHs. KpurepieM mnpaBUIBHOCTI
HAyKOBUX MOJIOKEHBb y cepl KpUMIHAIBHOTO MpaBa € HE TUIbKU MpaBOTBOpYA, a U
MpaBO3aCTOCOBHA [IJIbHICTh. Hayka KpUMIHAJbHOTO MpaBa HE MOXE IUIIHO
pO3BHBATHUCS 03 TIIMOOKOTO0 BUBYEHHS IMPAKTHKU. Pa3oM 3 TUM BOHA BIUIMBAE Ha
MPAKTUKY IIJIIXOM HAyKOBOI PO3pOOKH MHUTAaHb MPaBUILHOTO 3aCTOCYBAaHHS HOPM

17 Tam camo.



23

KPUMIHAJIBHOTO 3aKOHY. 3B'SI30K HAyKd KpPUMIHAIBHOIO IIpaBa 3 IPaKTUKOIO
IpOsIBIISIEThCST B OaraThox HampsMkax. lle Hacammepen y4yacTh y KOMICIAX 3
HiATOTOBKM MPOEKTIB 3aKOHOAABUMX aKTIB (BEJMKY pOJIb BiAIrpalid Hayka Ta ii
npencTaBHUKU y po3po0ii HoBoro KK Ykpainu; mpoBigHi BUeHi Hamoi kpainu Oynu
NOCTIHHUMU WieHaMu poOoyoi rpynu komicii 3 miagrotoBku KK, mo Oyna ctBopena
KaGinetom MinicTpiB YKpaiHu), BUBUEHHS 1 y3arajdbHEHHS MPAKTHUKUA 3 PI3HUX
NUTaHb KPUMIHAJIBHOTO 3aKOHOJABCTBA, YYacCTh y PI3HUX Hapaaax, KOHGEpeHLIsX 1
panax (wanpukinan, KoncyneratuBHa paga npu BepxosHomy Cyni Ykpainu), ae
pa3oM 3 IPaKTUYHUMU HpalliIBHUKAMH BUPILIYETHCS 0araTo MUTaHb, [0 BUHUKAIOTh Yy
IIPaBO3aCTOCOBUMM JAIsUIBHOCTI. Pe3ynbTaT HAyKOBHX Yy3arajibHEHb IPAKTUKU
3HaXOJATh CBO€ BTUJICHHS B HAYKOBO-TIpakTUYHUX KoMeHTapsax a0 KK Vkpainu, y
HaIMCaHH1 SKUX OEpyTh y4acTh SIK HAYKOBIIl, TaK 1 TPAKTHUYHI MPAI[iBHUKHU.

KpumiHanbHe 3aKOHOAABCTBO 1 INMPaKTUKAa HOTO 3aCTOCYBAHHS BHBYAKOTHCA
HAyKOI0O B 1X ICTOPUYHOMY pO3BUTKY 1 3MiHl. ToMy mpeamMeToM HayKH
KPUMIHAJIBHOTO [IPaBa € 1CTOPisl pO3BUTKY KPUMIHAIBHOTO MTpaBa Y KpaiHH, TEHAEHI]
BJIOCKOHAJICHHSI KPUMIHAJIFHOTO 3aKOHY 1 MPAKTUKH MOTO 3aCTOCYBaHHSI.

Hayka xpuMiHaJIbHOTO TMpaBa BKJIIOYA€E B KOJO JOCTIKYBAaHHX HEIO MPoOsieM
KpUMiHAIbHE 3aKOHOJABCTBO, MPAKTUKYy HOTO 3acCTOCYBaHHS, a TaKOX TEOpIio
KPUMIHAJIBHOTO MTpaBa 1HIIMX JEP>KaB sIK OJM3bKOT0, TaK 1 1aJIEKOTr0 3apyOikoKsl.

Meroau Hayku - 1€ TI COCOOM, MPUHOMH, 32 JOMOMOTOI0 SIKHX Mi3HAIOTHCS
SBUILA 00'€KTUBHOI A1MCHOCTI, IO CKJIa/Jal0Th IPEeIMET KOHKPETHOI HayKH. [CHYIOTh
PI3HOMAaHITHI METO/AM, SIKUMU KOPUCTYETbCS HayKa KpuUMiHajibHOro mpasa. Cepen
HUX MOXHAa BHMJIJIMTH OCHOBHI 1 JOomoMDKHI. OIHaK yci BOHM 3HaXOASTbCS MIXK
c00010 B TICHOMY B3a€MO3B'sI3KY, JOMOBHIOIOTH OJIMH OAHOTO. JI0 OCHOBHUX METOIB
HAyKW KPHUMIHAJIBHOTO TpaBa (SIK, OYEBUIHO, 1 BCI€I IOPUCTIPYACHINI) HAJIEKATh:
bimocodcbkuid, a00 MANCKTUYHUM, METO/I Mi3HAHHS; IOPUINYHNN, a00 JOrMaTUYHUM,
METOJI; COIIIOJIOTIYHUNA METOJ; METOJ[ CUCTEMHOI0 aHalli3y; METOJ MOPIBHSIBHOTO
MPaBO3HABCTBA, a00 KOMMAapaTUBICTCHKUM METOJ; ICTOPUYHUNA, a00 TEeHETUYHUH,
METOJA JAOCHIDKeHHS. SIK JONOMDKHI METOAM HayKa KpPUMIHAJIBHOTO IpaBa

BUKOPHUCTOBYE METOIN MaTeEMaTHYHOTO MOJICTIOBaHHS, eKCTparoJIsIlii,
MICUXOJIOTIYHOTO aHaJl13y, EKCIIEPTHUX OI[IHOK TOIIO.
3ynuHUMOCS ~ KOPOTKO  Ha  OCHOBHHUX  METOJlax  Mi3HaHHS,  SIKI

BUKOPUCTOBYIOTBCS B  Haylll KpuUMIHaIbHOrO 1mpaBa. @Dinocodcebkuid, ado
TIaJICKTUIHUN, METOJ SK 3arajJbHUM METOJl Ii3HAHHS 3aCTOCOBYETBHCS B HayIll
KPUMIHAJILHOTO TpaBa JJig MOSICHEHHSI OaraThoX sBUI. Jl1aleKTUYHHWI 3aKOH PO
3arajbHUM, YHIBEpCaIbHUHN 3B'SI30K SBUIIL A€ MOKIIMBICTh PO3IIISIIATA KPUMIHAIHHE
MpaBO HE SK CAMOCTIMHE, HE TOB'A3aHE Hi 3 UMM SIBUIIE, a TIPOCTEKUTU YHUCIICHHI
HOTO 3B'SI3KM 3 COIAJILHUMH TPOIECAaMH, CYTHICTIO JIepKaBH, CIIBBIIHOIICHHS 3
THITUMU TaTy3sIMU TIpaBa To1o. Jlasi, Hanpukia, JIaJIeKTHYHUN 3aKOH 3alepeUCHHS
JIa€ MOKJIMBICTh TOOAYUTH B ICHYIOUOMY SIBHILI €JIEMEHTH SIK HOBOTO, TaK 1 CTaporo,
110 3aJUIIMIIMCA B HbOMY 1 TENEp BUCTYNAIOTh B HOBIM SKOCTI (HANpUKIIAJ, HOBUU
KK MmicTuTh HE TIIBKM HOBI MOJIOKEHHS, a W HOPMHU MpaBa, IO JISUTM paHiIIe,
3BUYANHO, B SIKIACH 1HIININA siKOcTi). Taki kareropii MiaJIeKTUKH, SK MPUYMHA 1
HACIIJI0K, HEOOX1THICTh 1 BUMIAJKOBICTh, MOXKJIUBICTD 1 AIMCHICTh, CYTHICTb 1 SIBUIIIE,
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3MicT 1 ¢opMa, BUKOPHUCTOBYIOThCS B Haylll KPUMIHAJBLHOIO IpaBa IMpU PO3IIISIAL
MUTaHb MO0 MPUINHHOTO 3B'A3KY, TAYMA4YeHHS BUHU Ta ii HopM, cTaaiii BUNHEHHS
37I0YMHY Ta 1H.

KOpunnunuii, abo qOrMaTUYHUIN, METO/ 3aCHOBAHWI HAa BUKOPHCTAHHI MTPaBUI
dbopMabpHOI JIOTIKH JJi Mi3HAHHS npaBa. Bin nomnsrae B GopMynroBaHHI 1 PO3KPUTTI
IOPUIMYHUX TIOHATH, MOOYAOBI IOPUAMYHUX KOHCTPYKIIH, 3'SCyBaHHI MH1HCHOTO
3MICTY 3aKOHIB IIISXOM iX TiayMadeHHs. KpuTuunuii aHami3z HOPM KpHUMIHAJIbHOTO
mpaBa 3a JIOMOMOTOI0 BHUPOOJEHUX HAYKOIO NPUHOMIB TIyMadeHHs CKIaJae
CEpPILIEBUHY LILOIO METOAY. 3 MOro JAOMOMOTOI0 KOMEHTYIOThCSI KpUMIHAJIbHI 3aKOHH,
0 HaA3BUYAWHO Ba)XJMBO JJIA IX OJHAKOBOI'O 3aCTOCYBaHHS. 3aBISKH I[bOMY
METOZy PO3poO0JieH] BUXIJTHI MOHATTS KPUMIHAJIBHOTO IIpaBa, HANPHUKIIAJ, TOHSATTS
CKJIamy 3704uMHy Ta 1H. Teopis kpamidikailii 37J04MHIB, IO Tepeadavae aHaii3
€JIEMEHTIB CKJIaJly KOHKPETHOTO 3JIOYMHY, 0a3yeTbCcsi B OCHOBHOMY Ha Ha3BaHOMY
METO/I.

VY paasHchbKkuM Tiepioa L METOJl BBaXKaBCS AHTHHAYKOBUM 1 MiAjgaBaBCs
KPUTHII, X049a TMPAKTHYHO BCl JOCHITHUKA TMPOJOBKYBAIN IMUPOKO KOPUCTYBATHUCS
HUM. Marepis npaBa He Moxke OyTH IMi3HaHa 0O€3 BUKOPUCTAHHS JIOIMaTHYHOIO
METOY, TOMY 110 (hOpMalli30BaH1 MOHSTTS MPaBa HE MOXKYTh OYTH AIMCHO PO3KPUTI
0e3 iX JIOTIKO IpUAWYHOro aHami3y. KOpuauynuii ananiz HOpM IpaBa, K BlJ3HA4YaB
me Mepunr, - ne «abetka npaBay, 063 SKOI jKOJEH I0PUCT HE MOXKE Hi MUCIHTH, Hi
nisatd. ToMy JorMaTuyHUN METOJ SIBJisie cOO0K0 HAWBaXKJIMBIIIUN 1HCTPYMEHTapii
MPaBOBUX JIOCHIIKE€Hb, BUX1JTHY OCHOBY JIJIsl POOIT HAWBUIIIOTO HAYKOBOTO PiBHSI.

CoI110JIOTTYHUI METOJI TOJISITA€ B JJOCIIJKEHH1 3JI0YMHY 1 TIOKapaHHS K SBUII
comiaapHuX. Hampukiaa, TUTaHHS TPO COIIaibHI YMHHHUKH, 10 BIUIMBAIOTH Ha
KpUMIHAJI3aI[i}0 Y1, HaBIAKH, JCKPUMIHAII3AIII0 TTIEBHOTO JiSIHHS, Ma€ BHUpIIIAJIbHE
3HAUEHHA I 3aKOHOAABIl. BuBYarOuM 111 COIlajbHI YHHHUKKA (€KOHOMIYHI,
MOJIITUYHI, MOpaJbHI Ta 1H.), Hayka pOOUTh BHCHOBKM IIOJAO HEOOX1THOCTI
KPUMIHAJIbHO-TIPABOBOI 3a00pOHM, a0 ii mepeayacHocTi, ad0 HaBITh HEMOTPIOHOCTI
B3araji. Tak, pO3BUTOK PHUHKOBUX BIJIHOCMH, BHU3HAHHS PIBHOCTI BCiX (hopMm
BJIACHOCTI Ta IHINI YWHHUKU BHUMAaralroTh KpUMIHAI3allli MEBHUX [IisIHb, IO
MOCATal0Th HAa HOPMAaTbHUN PO3BUTOK PUHKOBOT €KOHOMIKM (HAMPUKIAA, 3aHATTS
3a00pOHEHUMH BHUJAMU MIJANPUEMHUIIBKOI JIISUIBHOCTI, YXWJIEHHS BiJ CIUIaTH
MOJATKIB, (PIHAHCOBI 3J0BXHMBaHHS TOLIO). COIIOJIOTIYHUNA METOJI BUKOPUCTOBYE
KOHKPETHO-COIIOJIOTIYH] JTOCTIPKeHHS (aHKETYBaHHS, aHaI3 CTATUCTUYHUX JAHUX,
IHTEpB'IOBaHHS TOIIO) JJIsI BUSBIICHHS COIIAJIBHOTO 3MICTY KOHKPETHHUX 3JI0YMHIB, 1X
BU/IIB, COITIaJIbHOT XapaKTEPUCTUKH CYO'€KTIB PI3HHUX 3JI0UYHMHIB, JO3BOJISIE CYUTH MPO
e(eKTUBHICTh HOPM KPUMIHAJIBHOIO 3aKOHY, HaJa€ ICTOTHY JOINOMOTY B IpoOLECi
MPaBOTBOPYOCTI.

MeTtoa CHCTEMHOTO aHaii3y MPUITYCKa€ BUBUYEHHS KPUMIHAJIBHOTO TpaBa Ta
HOro 1HCTUTYTIB SK LUIICHOI CHCTEMH, IO CKJIAJAE€THCA 3 KUIBKOX MIJCUCTEM,
CTPYKTYpPHI €JIEMEHTH SIKUX 3HAXOJAThCA Mk COOOIO B TICHIM €THOCTI Ta iHTErparii.
Tak, HOpMH KPHMIHAJIFHOTO TPaBa BHUBYAIOTHCS 32 MEBHOIO CHCTEMOIO: CIIOYATKY
HOpMH 3arajbHOi 4YacTUHHU, 1€ C(OpMyJbOBaHI BCI OCHOBHI TOJIOKEHHS, WIO
CTOCYIOTBCSI 3JIOUMHY 1 TOKapaHHs, MOTIM HOpMH dYacTuHU OcoO0JMBOI, B SIKii
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BU3HAYAETHCS BIAMOBIAANIBHICTh 3a OKpEeMi BHAM 3JI0OYMHIB. METOJ CHCTEMHOTO
aHalli3y BHMAarae, mo0 HOpMH 3arajbHOi YaCTMHU PO3IJIAJAIMCA Ha OCHOBI HOPM
gactuau OcoOmmBoi. Pazom 3 tum HOpMEH OcoOnMBOi YacTMHM HE MOXYTh OyTH
3acBO€HI 0€3 MOJIOKEeHb YacTHHM 3arainbHoi. Hampukinaa, 3po3ymiTH HOpMY Mpo
YMHUCHE BOWBCTBO, BUKJIaJICHy B CT. 115, HemMoxnuBo 6e3 cT. 24, 10 OMHUCY€E BUAH
YMHCITy, a SIKII0 Take BOMBCTBO BUMHEHE KUIbKOMa ocobamu, - 0€3 ypaxyBaHHS
crareid 27 1 28, ne ONMUCYIOThCS BUAM CIIBYYacCHHUKIB 1 ¢opMu cmiBydacTi. Meron
CHUCTEMHOTO aHalli3y 3aCTOCOBYETHCS MPHU PO3KPUTTI TAKOTO KIIOUOBOTO MOHSTTS
KPUMIHAJIBHOTO TIpaBa, SK CKJIAJ 3JI0YMHY, 110 WHTErPAaTUBHO BKJIIOYAaE B cebe
BIIMOBIHI eJeMeHTH 1 o3Haku. lleil mMeTom M03BOJISIE BUSBUTH CYNEPEYHOCTI 1
MPOTAJIMHA B 3aKOHOJABCTBI 1 Ha IIiH mifcTaBi cPOPMYITIOBATH MPOIO3UINT 00
WOT0 3MIHM YU JOTIOBHEHHS.

MeTo TOpIBHAJIBHOTO IPaBO3HABCTBA, a00 KOMMApaTUBICTCBKUM METOJ
(MeToJ KOMITapaTHUBI3MY), MOJISATAE Y BUBYEHHI HOPM KPUMIHAJIBHOTO MpaBa KpaiH siK
OJIM3bKOTO, TaK 1 JAJIEKOro 3apyODKKS 3 METOI iX 3ICTaBJICHHS, MOPIBHSHHS 3
HOpMaMHU KpUMIHAJILHOTO MpaBa Ykpainu. Lleit MeTo qa€ MOXKIIUBICTD OLIHUTH T1 YU
1HIII HOPMH KPUMIHAJIBHOTO MPaBa 1HO3€MHUX KpaiH Ha MPEAMET iX BUKOPUCTAHHS B
HallOMY 3aKOHOJABCTBl. 3BHYailHO, TYT HE€ WHIEThCA MPO IOBHE IEPEHECEHHA
1HO3€MHOI'0 TIpaBa Ha Halle MIATPYHTS, IO HEIOMYCTUMO, aje OKpemi HOro
MOJIOKEHHSI MOXYTh OyTH CHPHUHATI. 3 i€ METOK Mpu miaroroui HoBoro KK
VYkpainu BUBYAJIOCS KpUMIHAJIBHE 3aKOHOJIABCTBO OaraThoX KpaiH. Hampukiaza, Ha
MO3UTHUBHE BUPIIICHHS MUTAaHHSA TMPO CKACYBaHHS CMEPTHOI Kapu BIUIMHYJA Ta
oOcTaBHHa, MO B YCIX KpaiHax 3axiHOi €BpomM 1 JACSIKUX KOJUIIHIX pecmyOrikax
Corozy PCP (manpuximan, I'pysii, MongoBu) cMepTHa Kapa ckacoBaHa. 3a 3pa3koM
O0aratb0oX KpaiH y Halle 3aKOHOJABCTBO OYB YBEIEHUW I1HCTUTYT OOMEKEHO1
OCYJIHOCTI Ta iH.

[cTopuunmii, abo TeHEeTWYHHWI, MeTOj TMepeadadyae BUBUCHHS HOPM
KPUMIHAIBHOTO MpaBa B iCTOPUYHOMY PO3BUTKY. Tak, yCBIJOMUTH Te€HE3y MOHSTTS
37I0YNHY MOJKHA JIMIIE B TMPOIECi SK BHUBUEHHS 3aKOHOJABCTBA YKpaiHH, IO
BHU3HAYaE 11€ MOHATTA (Hampukiaj, BianosiaHi crarti KK 1922, 1927 1 1960 pp.), Tak
1 TIIyMa4eHHs KOro B HAaylll KPUMIHAJIBHOTO MpaBa. ['eHeTUUHUN METO]T OKIMKAHUN
3'scyBaTd MpoOJeMU HACTYNMHOCTI B KPUMIHAJIbHOMY TpaBl. AK€ KpUMIHAJIbHE
MpaBo - 1Ie CUCTEeMa, SIKa PO3BUBAETHCS B 1CTOPIi, IKa OJTHOYACHO MICTUTH B COO1 HE
TITBKH €JIEMEHTH ChOTOJICHHS, a W 30epirac pucCH MHUHYJIOr0, HaMi4a€ KOHTYpPH
manoytaporo. Hanpuxman, KK 1960 p. mictuB Oarato HOpM, 10 30eperiucs 3
JABHIIIHIX YaciB (MOHATTS YMUCIY, BIAMOBIJAIBHICTh 32 OKpeMi BUIM BOWUBCTB Ta
iH.), 1 Oarato B yomy Bu3HauuB KoHTypu KK Vkpaimm 2001 p. (mampukianm,
HEOOX1/IHICTh OUIBIIOT periaMeHTalli IHCTUTYTIB 3arajbHOT YaCTUHU, HOBOI CUCTEMU
Oco06MMBOT YaCTHHU TOIIIO).

Hayka xpumiHagpHOTO MpaBa Ma€ JaBHIO iCTOpit0. Pi3HI HampsSMKH HAyKOBOI
OyMKU (TaK 3BaHl HIKOJM KPUMIHAJIBLHOTO IMpaBa) 3pOOMIM 3HAYHUU BHECOK Yy
pO3BUTOK 1i€i Hayku. Tak, KjacMyHa IIKOJIa KPUMIHAJIBHOIO MpaBa pO3BUBaja
IOpUJIMYHAN (JIOTMAaTUYHUM) METOJA JOCTIJKEHHS 1 JOocCsryia B LbOMY 1CTOTHHUX
ycnixiB. ColioJoriyHa mKoja KpUMIHAJIBHOTO MpaBa BHECTA B HAYKYy COIIOJIOTIYHI
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MeTroau. BuyeHi J0OCTaTHHO  BUKOPUCTOBYBAJIM 1 METOAM  MOPIBHSUIBHOIO
MIPABO3HABCTBA, 1 ICTOPUYHUM METOJ. Y PaIsSHCHKHUI Nepiof HayKa KPUMIHAIBHOTO
npaBa OyJja HaJa3BUYAITHO 3a17€0JI0T130BaHOI0, CKYTOIO MOCTYIaTaMH MapKCHUCTCHKO-
JeHiHChKUX imed. OpHak, He3BaKAaro4W Ha Il 1ICOJIOTIYHI JOTMaTH, IO CTaBUJIN
HAyKY Tij )I(OpCTKI/II/I KOHTPOJIh KOMYHICTI/I‘IHOI napTii, B MeXax IOPUIAIHOTO BUYCHHS
Ipo 3JI0YMH 1 MOKapaHHs Oynu 3A1MCHEHI CEepHOo3HI JOCTIKEHHS, MOJOXKEHHS 1
BHCHOBKH SIKMX MOXKYTh OYTH BUKOPHUCTaHI W Y MOCTPAASTHCHKHM MTEPioJ.
besmocepennbo B YkpaiHi TpamroBaaud BUAHI BYCHI, SKI 3pOOMIHM 1CTOTHUM
BHECOK y PO3BUTOK HayKH KpuMiHaiIbHOTO MpaBa. Hampukinii XIX - Ha mouatky XX
ct. e Ooymu A.D. Kicrsakiebkuit, JI.C. benorpunb-Kotnspescokuii (Kuis), JI.E.
Bnagumupos, M.II. Uybuncekuii, O.JI. KucenboB (Xapkis), E.fI. HemupoBchkuii
(Oneca). 3a paasHCbKI Yacu YKpaiHChbKY HayKy rigHo mnpenctasisin .M. bpaiinin,
C.I. Tuxenko (Kuis), I'.I. Bonkos, B.C. Tpaxtepo, M.M. ['poasuncekuii (Xapkis).
3apa3 HayKoB1 JOCHIDKEHHS 3 KPUMIHAJIBHOTO IIpaBa 3/1MCHIOIOTHCS Ha
Kaeapax MNPOBIIHUX IOPUAMYHHUX BHUIIUX HABYAIBHUX 3aKJIAJIB, Yy MIAPO3LIaxX
HanionanbsHoi akagemii Hayk YKpainu Ta AkaJieMii MpaBOBUX HayK Y KpaiHU.

Hayka kpuminanpHOTO TIpaBa - 1€ (hyHIaMeHTalbHa Hayka. BoHa € HayKOBUM
HNIAIPYHTAM U1l 1HIIMX HAyK KPUMIHAJIBHOTO ULHUKIY - KPUMIHOJOTII, CYIOBOi
MICUXOJIOT1, CYZ0BO1 NICUX1aTpli, CYyJOBOT MEIUIIMHY, CTATUCTUKH, KPUMIHATICTUKH Ta
1H. Pa3oM 3 TUM BOHa BUKOPHUCTOBY€E JaHi WX NPUKIAAHUX HAyK. Tak, KpUMIHONOT IS
- 1€ IOpUJIMYHA HayKa, [0 BUBYAE€ MNPUYUHHU 3JIOYUHHOCTI, OCOOY 3JIOYMHIIA,
po3po0IIsie cremianbHl 3aX0U MO0 MoNepeHKeHHs 37104uHIB. [IoHATTS, BUpoOIeH1
B Haylll KPUMIHAJBHOTO IMpaBa (37104MH, (GOPMH BHHH, BIK BIJMOBIJAIBHOCTI 3a
OKpeMi BHUJIM 3JIOYUHIB Ta 1H.), IIUPOKO BUKOPUCTOBYIOTHCS B KPUMIHOJOTII. Y TOU
K€ Yac KPUMIHOJIOTIYHI JaHl MpO JWHAMIKy, CTPYKTYpYy, CTaH, KOeQIli€HTH
3JIOYMHHOCTI TOIIO 3alI03UYYIOTHCS KPUMIHAIIBHUM TPABOM.

Hayka xpuMiHambHOTO MpaBa IIMPOKO BUKOPUCTOBYE JlaHI TaKOi HAYKH, K
cynoBa craTuctuka. [lpu BUBYEHHI MpOOJIEM OCYAHOCTI 3aCTOCOBYIOThCS JlaHi
CYJIOBO1 TIcUXiaTpii, MpU JOCIIIKEHHI BUHMU Ta ii OpM - JaHi MCHUXOJIOTii, a mpu
BUBUCHHI BIKOBUX OCOOJIMBOCTCH HEMOBHOJITHIX, IO BYMHUIM 3JI0YMH, - JaHI
nenaroriku. [Ipu BupilieHHI TUTaHb, TMOB'S3aHUX 3 BCTAHOBJICHHSIM MPUYHMHHOTO
3B'SI3Ky MIDXK BUYMHEHHMM JISHHSM 1 HACJIiJKOM, III0 HAcTaB, BHUKOPHUCTOBYIOTHCH,
30KpeMa, JaHi CyZ0BOi MEIULIMHY, a MPU PO3B'sI3aHHI MPOOJIEMU HEOCYAHOCTI - JaHl
CymoBoi TicuxiaTpii. B ocTaHHI pOKM HaMIYa€ThCS TMPOHUKHEHHS B HAYKY
KPUMIHAJILHOTO TIpaBa JJaHWX MATEMAaTHYHUX JIOCHIIKEHb, TIOJI0KEHb TaKUX HAyK SIK
kibepHeTuka, iIHpopMaTHKa, HaAyKa YIPABIIHHS 1 TOIIO.

OcHOBHI 3aBJaHHS HAayKH KPUMIHAJBLHOTO IpaBa MOJSTAIOTh y TakoMy: a)
po3poOka GhyHIAMEHTAILHUX MPOOJIeM Teopii KpUMIHAIBHOTO TIpaBa; 0) BUPOOICHHS
pexkoMenaamii mono BaockoHardeHHS KK 1 mpakTuku HWOro 3acTOCyBaHHS, B)
MO/TAJIbIIIE BUBUEHHS BCIX 1HCTUTYTIB KPUMIHAIBHOTO MPaBa 3 METOK BCTAHOBJICHHS
iX e(eKTHUBHOCTI; I') 3MIIIHEHHS TICHUX 3B'S3KIB 3 MPAaBOTBOPYUMH 1 MPAKTUUHUMHU
opraHam; T') MOJajbllle BIOCKOHAJICHHS BCl€El HAyKOBO-TEAArori4yHOi AisSILHOCTI 3
METOI0 IMIJIFOTOBKM BHUCOKOKBaNI(PiKOBaHMX (DaxiBI[IB-IIPAaBO3HABIIIB;/]) BHUBUYEHHS
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KPUMIHAJIBHOIO 3aKOHOJABCTBA 1 MPAKTUKU MOT0 3aCTOCYBAaHHS B KpaiHax OJU3bKOIO
1 TaJIeKOTro 3apyOiHOKsL.

B nmanuit yac Ba)xIMBUM 3aBIaHHIM HAyKHd KPUMIHAJIBHOTO IMIpaBa € MiAroToBKa
pa3oM 3 MPaKTHIHUMH MpalliBHUKaMu KoMmeHTapis 10 KK 2,

8. KPUMIHAJIBHE ITPABO SIK HABYAJIBHA TUCIHIUIIJITHA

[ToHATTAM KpUMIHAIBHOTO TpaBa TO3HAYAIOTh TAaKOX 1 HaBYaJbHY
JUCLMIUIIHY, 110 BUKJIAQJA€ThCS Y HABUAIBHUX 3aKJIaJaX HOPUIMYHOIO MPOPUIIO 1
BUBYAETHCS CTYICHTAMU Ta CIIyXadaMH, Kl HABUAIOTbCS B HUX.

KpuminanbHe 1npaBO SIK HaByajbHa JUCHMIUIIHA - 1€ CYKYIHICTb
po3TamoBaHoro BiAnoBiAHO 10 cTpykrypu KK HaBuanbHOro marepiaiy, B SIKOMY
PO3IIIAAAIOTECS TEOPETUYHI IOJIOXKEHHS, IO PO3KPHUBAIOTh 3MICT KPUMIHAJIBHO-
IPABOBUX HOPM 1 JO3BOJISIIOTh KypCaHTaM Ta CTYJEHTaM 3acBOITHM CyMYy 3HaHb,
HEOOXITHUX ISl OOTPYHTOBAHOI KPUMIHAJIBLHO-TIPABOBOI OLIIHKH BYMHEHOTO 3JI0YUHY
B SIKOCTI OCOOM, fSKa 3aCTOCOBYE KPHUMIHAJIbHUN 3aKOH (HAMpUKIAI, CI1I40ro,
aJBOKaTa, MpoKypopa, Cydil).

HapuanbHuil kypc (qucCUUIUIIHA) KPUMIHAJILHOTO MpaBa YKpaiHU CKIIAIa€ThCs
3 KypciB 3aranbHoi Ta Oco0JMBOI YacTUH KpUMiHaiIbHOro Impasa. CrodaTky
BHUBYAETHCS KypC 3arajibHOi YaCTUHU KPUMIHAJIIBHOTO MpaBa YKpaiHu, a MOTIM, MICIs
3aCBOEHHS 3arajbHUX IOJIO)KEHb PO 3J0YMH Ta MOKApaHHS, BUBYAETHCA KYypC
Oco6mmBoi yactunu. [1opsiioK 1 MOCHITOBHICTh BUKJIAy NUTaHb 3arajibHOi YaCTUHU
KPUMIHAJIBHOIO IpaBa MPUMHATO IMEHYBaTH CHUCTEMOIO Kypcy 3arajbHOI YaCTHHHU
KpUMiHaNbHOTO npasa. CucreMa Kypcey 3arajibHOl YaCTUHU KPUMIHAJIBHOTO IpaBa B
OCHOBHOMY BHU3HAYa€TbCAd CUCTEMOIO YMHHOIO KPUMIHAJIBHOIO 3aKOHOJIABCTBA.
3aBepuIyeThCsl BUBYEHHSI IOTO KypCY 3HAHOMCTBOM 13 3arajJbHUMH IOJIO)KEHHSIMU
KPUMIHAJILHOTO TIpaBa 1HO3EMHUX KpaiH.

3HaHHS KPUMIHAJIBHOTO NpaBa € MIATPYHTSIM NpoQeciiiHOi AISIBbHOCTI IS
TaKUX KaTeropid IOPUCTIB SIK CHIJUMM, MPALIBHUK ONEPATHUBHUX CIYXKO MIUMILI],
POKYpOP, aABOKAT, CYS.

OpHak 1 a7 IOPUCTIB, SIKI CHEUIANI3YIOThCS B TPYIOBOMY, >KUTJIOBOMY,
0aHKIBCBKOMY, MOJATKOBOMY, IITFOOHOMY IpaBi TOUIO, K1 OEPYTh y4acTb Y PO3IJIsAIL
LIMBUIBHUX CIIpaB (HAMpUKIIAJ, 32 030BaMU MIANPUEMCTB), 3HAHHS KPUMIHAJIBHOIO
npaBa Ma€ He ApyropsaHe 3HaueHHs. [IpakThka JOBOAWTH, IO 1HKOJIU YYaCHUKHU
LIUBUIBHUX CIIOPIB TMEPECTYNalTh MEXY JJ03BOJCHOIO 1 BUMHAIOTH 3JI0YHHH.
KOpuckoHCYIBTOBI, CyA/1 TOCHOJAPCHKOTO CYyIy, HOTaplycoBI HEOOXIIHO YITKO
BIJIPI3HSTH ITUBUILHO-TIPABOBE TMPABOMOPYIICHHS (JIETIKT) BiJ 3JOYMHHOTO JTISTHHSI.
baunTt, Hampukiaa, KOJM TMOPYIIEHHS OaHKIBCHKUX TMpaBWi IEPEpPOCTae y
BUKpPAJICHHS MaiHa, Aii CMagKoeMIIB HAOyBalOTh O3HAK 3JIOYMHHOTO MMiAPOOIECHHS
JIOKYMEHTIB TOIIIO.

OnepaTuBHI MpaliBHUKKA 1 CIIO4l, SKI HE HAJIEKHOMY PIBHI 3aCBOUIH
MOJIOKEHHS! KPUMIHAJIBHOTO TIPaBa, MOXKYTh HE MPUAUISITH yBaru 30MpaHHIO 10Ka3iB,
[0 XapaKTEePU3YIOTh HEOOX1HI O3HAKH BIJIMOBIAHOTO 3JI0YMHY. A 1I€ IPU3BOAUTH 10
HEMpaBUJIBHOTO 3aCTOCYBAHHS 3aKOHY BUIIpaBAaHHS MIiACYJHOTO, BUHHOTO Y
BUMHEHHI 3JI0UYHMHY, 3aCyJ[)KEHHS HEBUHHOTO, IHKPUMIHYBAHHS 0CO01 OUIBII TAKKOIO

18 Tam camo.
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ab0 MEHUI TSHKKOTO 3JI0YMHY Y MOPIBHSHHI 3 THM, SIKWA HUM BUMHEHO HACHpPaBIi.
BuBueHHS! KpUMIHAIBHUX CHPAB CBITYHUTD, III0 TOMUJIKH MIPH KBaTidiKalii 3JI09HHIB -
HANUNOLIUPEHIIINI BUI MOMHIIIOK y CII4YiN Ta Cy/I0BIM MPAKTHIII.

Bukputts 37m0uMHy, pO3IIYK 3JIOYMHIIIB Ta 30UMpaHHS [10Ka3iB BYHMHEHOTO
37I0YMHY BU3HAYAETHCS CaME€ O3HAKaMM 3JI0YMHY, BCTAHOBJIEHOTO KPUMiHAJIBHUM
3aKk0OHOM. KpumiHajgpbHE MpaBo Mae 3Ha4deHHsS 0a30BOi AWCHUILUIIHK JJIS 1HIITUX
IOPUINYHUX JTUCIHUIUIIH KPUMIHAIBHOTO IUKIY - KPUMIHAJIBHOTO IMPOLECY,
KPUMIHANICTUKH, KPUMIHOJIOTIi, OMEepaTUBHO-PO3IIYKOBOI MISIIBHOCTI Ta JAESIKUX
iHIMX. JIJ1st mpaBUIIbHOTO ¥ €(DEKTUBHOTO PO3CIiyBaHHS CIIpaBU Tpeba YiTKO 3HATH,
0 ¥ KOro IIyKaTH, B YoMy W KOro Tpeba BUKPHUTH, Kl JOKa3u JJid IbOro Tpeda
3HaTH TomOo. be3 Takux 3HaHB MPABOOXOPOHHA MISUIBHICTH HAaBITH 32 YMOBU
JIOCKOHAJIOTO BOJIOJIHHS TAKTUKOIO JIOMUTY, TEXHIKOIO OTJISAAy MICHs TMOJii,
IICUXOJIOTIEI0 3I0YMHIISI TOIIO MOKe OyTH HampaBiieHa Ha BUPILICHHS IPYTrOpsSIHUX
NUTaHb, U0 HE MAIOTh MPSMOTO BIAHOUIEHHS 10 03HAK KOHKPETHOTO 3JI0UHHY.

Hanpukian, He BOJOMAII0YM 3HAHHSAMH LIOJI0 CKIIAy 3JIOYHMHY 1 PO3CIIIYyIOYU
CHpaBy MpO BOMBCTBO, CHIAYMN MOKE HE MPUIUIMTH HAJIE)KHOI YBAr BCTAHOBICHHIO
1 JOKa3y MOTHBIB JIIii 0COOH, Ky 3aTpUMAaJIM Ha MICLI 3JIOYMHY 3 HOXKEM 1 CIIJaMu
KpOBI JKEpTBH Ha CBOeMY OJs3l. SIK pe3ynbTaT - ocola, 10 BOWIA JIOJUHY 3
xynirancbkux MoTuBiB (1.7 4.2 cT.115 KK - 3akoH 3a nei 3mouuH mnepeadadae
MOKapaHHs y BUJII O30aBJIEHHS BOJI Ha CTPOK BIJl IECATH JI0 M'ATHAAUATUA POKIB 200
JIOBIUHE 11030aBJIEHHS BOJI1), MOK€ OyTH 3aCy/KeHa 32 yMUCHE BOMBCTBO, BUNHEHE B
cTaHl cuibHOro mymeBHoro xBuiatoBaHHs (ct.116 KK - mokapanns y Bumui
OOMEKEHHS BOJII Ha CTPOK J0 M'AITU POKIB abo 1M030aBJICHHS BOJII HAa TOM caMuii
CTpOK), a00 HaBiTh OyJie BUMpPABAaHA K TaKa, 10 OYIIMTO Jisjia B CTaHl HEOOX1THOT
000poHHU.

BuBueHnHss kypcy 3araibHOi YacTHMHM KpPHUMIHAJBHOTO TIpaBa OOYMOBIIIOE
HEOOXIHICTh BUKOpUCTAaHHA (KpiM 1poro miapydnuka) KK, iHmmMX HOpMaTHBHO-
NpaBOBUX AakKTIB, HayKoBo-ipakTuyHuX kKomeHTapiB KK, mnocranoB Ilnenymy
BepxosHoro Cyny Ykpainu, MoHOrpadiii, HaB4aIbHUX MOCIOHUKIB, HAYKOBUX CTaTel
3 KPUMiHAJILHO-TIPaBOBHX Ipobiem 2,

BUCHOBKMU /10 TEMU:

[IpaBo € omHuM 13 HalcTapimux CycnuibHUX (eHoMeHiB. BOoHO BUHHUKIIO
OJIHOYACHO 3 BUHUKHEHHSM JIFOJICBKOTO CYCIJIbCTBA.

[IpaBo Mae CBOIM BHUTOKOM YCBIJIOMJICHE MpArHEHHS JIIOJCH 10 TOMOJaHHS
PI3HOOIYHMX HETaTHUBHUX MPOSIBIB CYCIUIBHOTO KHUTTS, IO MOKPAIIaHHS YMOB JKUTTS
JOJIEH, YCBIIOMIIEHE PO3YMIHHS HEOOX1THOCTI PETYIIOBAHHS CYCIIBHOTO KUTTSI.

[IpaBo 3aBkau IPYHTYETHCA HAa MOPAJbHUX 3acajiaX CyCIUIbCTBA - HACKUIBKU
MIPaBO BIJMOBIa€ MOPAJILHUM 3acajiaM CyCHiIbCTBA, HACTUIHLKA BOHO € ITPABOM.

MopaibHi HOPMH Yy KHUTTI JIIOJIed MarOTh HabaraTo OUIbIlle 3HAYCHHS, HIXK
npaBo. «Mopaiib, KaKk B YaCTHOW JKM3HHU, TaK U B OOIICCTBCHHOW >KWU3HH, JTOJDKHA
CUHMTATHCS BBIIIC U CBAIICHHEE, HEXKEIIH ITPaBOY.

19 Tam camo.
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IIpaBo - e mpuHIUn GopMaabHOI PIBHOCTI JIOJIEH, 1€ 3arajibHa Ta HeoOXigHa
dbopmu cBOOOIH, 11€ 3arajbHa CIPABEIINBICTD.

KpuminanbHe mpaBo sIK caMOCTiliHa, OKpeMa raxy3b [paBa Ma€ HU3KY O3HaK SIK
3araJlbHUX JIJIs1 BCIX rajry3ei mpaBa, Tak 1 CHeU(PIYHUX TUTBKH JIS HEf.

KpuminanbHe mpaBo Sk raigy3b IpaBa - 1€ CUCTEMa, CYKYMHICTh IOPUIAWYHUX
HOpM (a MO cyTi 3akoHiB), mnpuitHITHX BepxoBHoto Panmoio Vkpainu, 110
BCTAHOBIIIOIOTH, SIKI CYCHiJbHA HEOE3MeuHi MISHHA € 3J0YMHAMH 1 KI MOKapaHHs
H1JIATal0Th 3aCTOCYBAHHIO 710 0Ci0, TO iX BUMHUJIM.

KpuminanbHe nmpaBo BUKOHY€E TIEBHI 3aBJIaHHS, 3/I1MCHIOE CBOT (DYHKIIII.

Bci HopMH KpUMiHAJIBHOTO TIpaBa MOAUISAIOTHCS HA JIBI YACTHHH - 3arajbHy 1
Oco0mnuBy.

KpuminanbHe npaBo 3aiiMae 0coOIMBE MicCll€ B PABOBIH cucTeMi YKpaiHu.

KpuminanbHe npaBo, nepeOyBartodyu y CUCTEMI IpaBa Y KpaiHH, TICHO MOB'A3aHE
3 CYMDKHUMHU Taly3siMU TpaBa, HaWOLIBIIOK MIPOI0 3 KOHCTUTYLIMHUM MpPaBOM,
aJMIHICTPaTUBHUM IIPaBOM, KPUMIHAJIBHO-IIPOLIECYAIbHUM IIPaBOM,
KPUMIHAJIbHOBUKOHABYHMM (BUIPABHO-TPYIOBUM) IIPABOM, MI>KHAPOJIHHUM MPABOM.

Hayka kpumiHaipHOrO mpaBa YacTHMHA IOPUAMYHOI HAYKH, OJHIEIO 13 ramsy3ei
CYCIUJIBHUX HayK 1 € (yH/ITaMEHTAIBbHOIO.

[IpenMeToM HayKu KpUMIHAJIBHOTO TIpaBa € Takl COlIAJIbHI SBUIA, SIK 3JI0UYHH 1
MOKapaHHs, KpUMIHAJIbHE 3aKOHOJIAaBCTBO, NMPAKTHUKA HMOr0 3aCTOCYBAHHS 1 1CTOpIA
PO3BUTKY  KpUMIHAJIbHOIO  MpaBa  YKpaiHW, TEHACHILIi  BJOCKOHAJECHHS
KPUMIHAJIBHOIO 3aKOHY 1 IPAKTUKU HOTO 3aCTOCYBaHHS.

MeToau Hayku - 1€ T1 cOCOOM, MPUHOMHM, 32 JOIOMOTOI0 SKUX Mi3HAIOTHCA
SIBUIIA 00'€KTUBHOI TIMCHOCTI, 110 CKJIQIAf0Th MPEIMET KOHKPETHOI HayKH.

[cHy!OTH pI3HOMAHITHI METOAM, SK OCHOBHI 1 JOMOMDKHI. YcCi BOHH
3HAXO/ATHCS MiXK COOOI0 B TICHOMY B3a€MO3B'SI3KY, JOTIOBHIOIOTH OJMH OJTHOTO.

3HaHHS KPUMIHAJIBHOTO TpaBa € MIATPYHTSIM MpodeciitHoi MisITbHOCTI s
TaKUX KaTeropid IOPUCTIB SIK CHIJUMM, MPALIBHUK ONEPATHUBHUX CIYXKO MIUMIMI],
IPOKYpPOP, aABOKAT, CyIIS.

[IpyHUMNIM KPUMIHAJIBHOTO TpaBa - I[I€ BHUXIJAHI OCHOBONOJOXHI 171€i, fK1
BUIUIMBAIOTh 31 3MICTYy TMPAaBOBHX HOPM, 3aKpiIUIEHUX Y KPUMIHAJILHOMY
3aKOHO/IaBCTBI.

MexaHi3M Al NPUHUUIIB KPUMIHAJIBHOTO IMpaBa - L€ MIATPYHTSIM MPaBOBOI
CBIIOMOCTI 0Ci0, $KI MarOTh O€3MOocCepeHe BIAHOMIEHHS [0 3aCTOCOBYBaHHS
KPUMIHAJILHOTO 3aKOHY: JI3HABAYiB, CJIITYUX, IPOKYPOPIB, CY/IIB, aJBOKATIB TOIIO.

VY 3aranmpHiM Teopii mpaBa BWAUISIIOTH JBa BUAW NPHUHIMUIIB: 1) 3araabHO
MpaBOBi, MPUTAMaHHI BCIM Tally3sM TpaBa, 2) cheriaibHi (Tady3eBi), XapaKTepHl
JMILE JJ11 OKPEMHUX Tajy3eil mpasa.

[TpyHIMaMHU KPUMiHAIBHOTO 3aKOHOJIABCTBA 3arajbHI 1 HAHOUIBIN BayKIIUBI
MOJIO’KEHHS (3acaji) KPUMIHAIBHO-TIPABOBOTO PErYJIIOBAaHHSA, Y SKUX BU3HAYAIOTHCS
OCHOBHI 3aBJaHHS KPUMIHAJBLHOTO 3aKOHOJABCTBA, CTPATETIA 1 MPAKTUKA MOJITHKU
JIep’KaBM, TOJIOBHI 3aco0M Ta NUIAXM ii peamizalii, 0e3nocepeqHbo mnepeadaveHi
3aKOHOM a00 MPSIMO 13 HHOT'O BUTIKAIOUH, SIKI MaIOTh KOHKPETHY MPAKTUYHY JiIO.



30

[TpuHIIMnaMM KPUMIHAJIBHOTO 3aKOHOJABCTBA €: MPUHLUI 3aKOHOJABYOTO
BU3HAYCHHS 37104nHY (nullum crimen sine lege) - Hemae 37109nHy, HE TIepe10adeHOTO
3aKOHOM);  TNPHUHIMUI  OCOOMCTOI  BIAMOBIAAIBHOCT,  MNPUHIMI  BHHHOI
BIJIMIOBIIAJILHOCTI;  TMPUHIMI ~ CYO'€KTUBHOI ~ OCYJHOCTI; TPHHIMI  TOBHOI
BIJIMOBIIATLHOCTI  (MIOBHOTH OCYIHOCTi); TPHUHIIMII TIEPEBard MOM'SIKITYFOUHX
BIJIMOBIAANBHICT, OOCTAaBMH; NPUHLMUI OLIBIIOT KapaHOCTI TPYMOBOTO 3JI0YHHY;
IOPUHLUI TOBHOTO BIJIIKOAYBAHHS 3aMOMAISHOI 3JI0YMHOM INKOJW; TPHHIIMII
BIJMOBIAHOCTI  (CMIBPO3MIPHOCTI) TIOKapaHHS TSAXKKOCTI BYMHEHOTO 3JI0YUHY;
IPUHIIMI €KOHOMIT KpUMiHaIBHOT perpecii 2°.

3aBaanHda 1t camocTiitHol poooTu 10 Temn :

1. 3aBaaHHs Ta GYHKIIII KPUMIHAJIBHOTO MPaBa.
2. @DyHKIIT Ta 3aBIaHHS KPUMIHAIBHOTO 3aKOHY.
InguBinyaJuabHi 3aBaanns 10 Temu :
1. Ha3BiTh OCHOBH1 HAPSIMKHA KPUMIHAJIBHO-IIPABOBOI MOJIITHKH.
2. [nsaxu ycyHEHHsS OUCTapMOHIi MK ()YHKIIOHAJbHUM HPU3HAYEHHSIM

KPUMIHAJIBHOTO ITpaBa Ta KPUMIHAJIBHOTO 3aKOHOAABCTBA.

20 Tam camo.



