AHOTALIIA

Lllanosanosa I.C.3acTOCyBaHHS CIIIYUM CYIJCIO MPAKTUKU €BPONEUCHKOTO CyAY 3
npaB JIOJUHU MPHU 3A1MCHEHHI CYJOBOTO KOHTPOJIO Y KPUMIHAJIBHOMY HPOBAHKCHHI. —
Kpaniikamiitna HaykoBa mparisl Ha IpaBax PyKOIUCY.

Huceprartiist Ha 3100yTTsI HAYKOBOTO CTYIIEHsI JOKTOpa (ijocodii 3a creriagbHICTIO
081 — IIpaBo. — JIHImpoNeTPOBCHKUI AepKaBHUI YHIBEPCUTET BHYTPILIHIX cripaB, Hinpo,
2020.

Y nucepranii Bmepiie Ha MOHOTpadiYHOMY pIBHI KOMIUIEKCHO JIOCIHITKEHO
3aCTOCYBaHHS CIIIYUM CYJACI0 MPAKTUKH €BPOMEHCHKOTO CyQy 3 MpaB JIOAUHHU TPU
3MIIACHEHH1 CYJJOBOTO KOHTPOJIIO Y KPUMIHATBHOMY ITPOBAJKEHHI.

[IpoananizoBaHO Te€HE3y KPHUMIHAJIBFHOTO MPOIECYaTbHOTO 3aKOHOAABCTBA, IO
pEriaMeHTYBaj0 TMOBHOBKEHHS CIIUMX CyIIiB (200 1HIMIMX Cy0’€KTIiB, SIKi B PIi3HI
nepioau 3I1MCHIOBAIM (PYHKIIIO CYJOBOTO KOHTPOJIIO) LIOAO 3aCTOCYBaHHS NPAKTHKU
€CIII npu 3aiiCHEHHI CYJOBOTO KOHTPOJIO Yy KpHUMIHAJIbHOMY MPOBAIKEHHI Ta
BUOKPEMJICHO TPU OCHOBHI miepioau, a came: 1) 3 17.07.1997 p. no 13.04.2012 p.( 3 natu
patudikanii €KIUI ta go npuiinarra yuaHoro KIIK Vkpainm); 2) 3 13.04.2012 p. no
05.10.2017 p. (3 maru mpuitasatTs unHHOrOo KIIK Vkpainu ta no gatm parudikarii
[TpotokomiB Ne 15 ta Ne 16 mo €KILT); 3) 3 05.10.2017 p. 10 TenepimHboro yacy (3 aaTu
patudikaritii [TporokomiB Ne 15 ta Ne 16 no €KIIJI). BusnaueHo xapakTepHi 03HAKH, SIKi
MpUTaMaHH1 KOXHOMY 13 BUII€3a3HAYCHUX TIEPIO/IIB.

CdhopmynboBaHO BU3HAUEHHS MOHSTTSA «3aCTOCYBaHHS CIITYUM CYAJCI0 MPAKTUKH
€CIUI mig yac 3A1MCHEHHA CYIOBOIO KOHTPOJK Y KPUMIHAIBHOMY HPOBAKEHHI» SIK
paBoBY (OpMy HiSUTBHOCTI CIITYUX CY/JIIB, IO CIpsSMOBaHA Ha 3a0e3MeUeHHS MpaB 1
cBo00a oci0, rapantoBanux €KIUJI, mmsxom yxBaJeHHS CyJOBHX pIlIeHb 3a
pe3ynbTaTaMu  PO3TJSAY KJIOMOTaHb, 3asB Ta CKApr YYaCHHUKIB KPUMIHAJIHHOTO
MPOBAJKEHHS, 3 ypaxyBaHHsIM npaktuku €CI1I.

JloBeneHo, o mpeIMeToM 3acToCyBaHHsS ciiguum cyanero npaktuku €CIUT min
4ac 3A1MCHEHHS CYJJOBOTO KOHTPOJIIO Y KpUMIHAILHOMY TIpoBakeHHi € Hopmu €KILI ta

npaBoBi no3utlii €CILJI, siki 3aCTOCOBYIOThCS CJIIIUUMHU CYAJISIMU 111 4ac peatizallii CBoix



MOBHOBAKEHb Y KPUMIHAJIbHOMY MPOBAIKEHH] Ta BU3HAYEHO MEXKI TAKOTO 3aCTOCYBaHHS,
a caMe IIiJ] 4ac: JOCYJOBOTO MPOBAKEHHS; 3A1MICHEHHS MIXXKHAPOJAHOTO CHIBPOOITHHUIITBA
Ta BUKOHAHHS CYJIOBUX PIIICHb.

3anponoHOBAaHO CHUCTEMY CYTTEBHX O3HAK ISUTBHOCTI CIITYUX CYJIJIIB OO
3actrocyBanHa npaktuku €CIDI mig wac 3aiMCHEHHS CYJIOBOTO KOHTPOJIO Y
KpUMiHAJILHOMY IPOBA/KEHHI, sKa BKJIOYae B cebe: 1) cyO’exktamu ii 3aiMiCHEHHS
BUCTYMAIOTh JIMIIE Caia4yli cyaal. [Hm y4JacHHUKH He MOXyThb OyTH CcyO0'ekTamu
3acrocyBanHsa mnpaktuku €CIUI mig yac 3aiMiCHEHHS CyJIOBOTO KOHTpPOJIIO, XO4da TakKa
TISUTBHICTD B1IOYBA€THCS 3a iX 1HIIIATHBOIO ITiJ Yac MOJIaHHsS KJIOIOTaHb, CKApT, 3asB; 2)
3MIMCHIOETHCS TI1JT Yac CYJOBOTO KOHTPOJIIO B MeXaxX HaJaHUX MOBHOBAXKEHb CIIITUOMY
cyani; 3) cnpsMoBaHa Ha 3a0e3rnedeHHs mpaB i cBoOon ociO, rapantoBanux €KIUI; 4)
3MIIACHIOETHCS. 32 BCTAHOBJICHOIO 3aKOHOJABCTBOM TMPOILIEAYpPOIO, MPU3HAYCHHAM SKOI €
YXBAJCHHS 3aKOHHUX, OOIPYHTOBAHHUX, CBOE€YACHUX 1 CIPaBEUIMBHUX pillleHb, D) Tl
pPE3yNbTATOM € YXBAJICHHSIIHIMBITYaJbHO-TIPABOBUX pIIIEHb,IKI MalOTh KOHKPETHOTO
ajJjpecaTa — YYaCHHKIB KPHMIHAJIBLHOTO IMPOBA/KCHHS, 6) Mae FOpHINIHO-0(GOpMIICHUIH
XapakTep — 3aBXKIU 3aBEPIIYETbCS YXBAJICHHSAM PIIIEHHS CIIIYUM CYIJEI0, L0 €
00OB’SI3KOBUM JJ11 BUKOHAHHSI.

3a pesynbTaTaMy BUBYEHHS JOKTPUHAJIBHUX 1 HOPMATUBHHUX JKEpENl BU3HAYCHO
oCcHOBHI cTafii 3actocyBaHHs npaktuku €CIUI caigummu cynasaMu mija yac 3a1HCHEHHS
CBOIX MOBHOBA)KEHb: 1) BCTAHOBJIEHHS (PAKTHUUHUX OOCTABHUH, BUKIIAJICHUX Yy 3BEPHEHHI
VYaCHHUKIB KPUMIHAJIBHOTO MPOBAKEHHS a0 ciigdoro cynmi ta Hopmu C€KIUI, sika
rapaHTye mpaBa 1 CcBOOOAM JrOAEH, 110 OyauM NOpyHIeHl i 4Yac 31HCHEHHS
KPUMIHQJIBHOTO MPOBa/UKEHHS a00 IUJIaHyeTbCcd OOMEXKUTH Il Yac MPOBEICHHS
MpollecyalbHUX Jii B PE3yNbTaTi YXBAJICHHS BIIMOBIIHOTO PIMIEHHS CIIIYUM CYIACHO; 2)
B1101p 1 anam3 npaktuku €CIUI, mo Bkitodae B cebe i MO BIAUIYKAHHIO KOHKPETHUX
pillieHb, SIK1 BiAMOBIIal0Th OOCTaBUHAM, BCTAHOBJIEHUM Ha MEPIIOMY eTami; 3) yXBaJeHHs
CJITYMM CY/JICIO BIAMOBIAHOTO PIlIeHHs 3 ypaxyBaHHAM npaktuku €CITIL.

JoBeneHo, 1mo (QyHKIIOHAIBHUM MpPU3HAYEHHSM 3acTocyBaHHs mpakTuku CCILI
1] Yac 371HCHEHHS CYJJOBOTO KOHTPOJIO Y KPUMIHAILHOMY MTPOBA/KEHHIE 3a0€3MeUeHHS

mpaB 1 cBoOO/ toiMHH, 1110 rapanTtoBadi €KILJI, 30kpema:nipaBo Ha cBOOOY Ta OCOOUCTY



HEJOTOPKAHHICTh, MPaBO Ha CHpPaBEIJIMBHI CyJ, MpaBO Ha MOBary A0 MPUBATHOTO 1
CIMEIHOTO >KUTTS, MpaBo Ha e()EeKTHUBHUM 3aci0 IOPUIAMYHOTO 3aXUCTY, MPABO HA MHUPHE
BOJIOJ[IHHS MaWHOM MiJ 4ac BUKOHAHHS CJIIJYUM CYJAJICI0 CBOiX MOBHOBa)XEHb B MeEXax
3MIIACHEHHS CyI0BOTO KOHTPOJIIO y KPUMIHAILHOMY MPOBA/KEHHI, 1110 TIepeadadeHi CT.CT.
5,6, 8, 13 €KIIJI, a takox cT.1 ITpoTokony 1 no €KIIJIL.

YI0CKOHAJIEHO CHUCTEMY MOBHOBAaXEHb CIHIJYOr0 CYJAl B MEXKax 3/1MCHEHHS
CyIOBOTO KOHTPOJItO. 30KpeMa, OOTPYHTOBAaHO HEOOXITHICTh  BUKIIOYECHHS 3 KOJa
MOBHOBAXEHb CJIAYOrO CYJJl IMOBHOBAXEHHS IIOAO PO3TJSAY KIOMOTaHb YCTAaHOBHU
BUKOHAHHS TOKapaHHsS Npo KoOH(ICKAIil0 pedeld Ta MpeaMeTiB, SKi 3a00pPOHEHO
BUKOPHUCTOBYBAaTH B KOJIOHISIX, @00 Mpo mepenady iX Ha 30epiraHHs 10 3BLIbHEHHS
3aCYKEHOTO.

3AiliCHEHO JOCIHIIPKEHHS TPOoliecy peaiizailii MOBHOBAXKEHb CIIAYOTO CyIAl B
KOHTEeKCT1 3actocyBaHHs mnpaktukun €CIIJI mono 3abe3nedeHHs npaB ocid, 110
pernamentoBani €KIIJI. 3pobieHO BHCHOBOK, 11O CEpel yCiX MOBHOBAXKEHBb CIIIUOTO
CyIJl B MeXax 3JIMCHEHHA CYAOBOTO KOHTPOJIIO Yy KPUMIHAJIbHOMY IPOBA/KEHHI,
HaWCyTTEBIII 0OMEKEHHS Ta MOpYyIIeHHs npaB, rapantoBanux CKILI, BigOyBaroThCs mif
yac: 1) 3acTocyBaHHS MPOLECYAIbHUX 33aXO0JIIB MPUMYCY, MOB’I3aHUX 3 130JISLI1€0 0COOU;
2) mpoBeAeHHS CHiT4uX (pO3IIYKOBHUX) [ y MPUMYCOBOMY TOpsAnKy abo 0e3
JT0OpOBUIBHOT 3roAu 0co0U; 3) pO3MIIsiAy CKapr Ha OE3MisIBHICTh CIIIIY0TO Ta MPOKypopa
[0/10 OOMEKEHHS MpaBa Ha AOCTYH A0 CyAy; 4) 3aCTOCYBaHHS IMpOLiECyalbHUX 3aXO/IIB,
mig yac SKUX mepefdadeHa MOJKIMBICTh BTPyYaHHS B MaiHOBI mpaBa ocoOu; D)
3a0e3nedeHHs] peanizalii MpaB MiAO3PIOBAHOIO Ta PO3IJIALY 3asB IpO BIABIA Yy pasi
BUHHMKHEHHS CYMHIBIB Y BIJICYTHOCT1 HEYIIEPEI)KEHOCTI.

JloBeneHo, 10 KPUMIHAJIBHO MpOIECyallbHE 3aKOHOJAABCTBO YKpaiHM B 4YaCTUHI
periamMeHTalii TOBHOBAXKEHb CIIAYMX CYIJIIB IIOJA0 3a0e3MedyeHHsl TMpaB JIIOJIUHU,
rapaHToBaHux CT.CT. 5, 6, 8, 13 Ta cT.1 IIpoTokonmy 1 no €KILI - B niytomy BigmoBigae
Bumoram €KIIJI, mpoTe HE O0OCTAaTHBO BPETYJIHOBAHUMH 3aIMINAIOTHCA PANl MHUTaHb,
30kpema: 1) BIJICYTHICTh KPUTEPIiB OIIHKK CIIAYUMH CYIJSIMHU JOIUIBHOCTI Ta
MPOTOPIIIAHOCTI  OOMEXEHHST HAaCTymHUX TMpaB. Ha CcBoOOAy Ta  OCOOHCTY

HEJIOTOPKAHHICTh, Ha TOBAary /0 MNPUBATHOTO 1 CIMEHHOTO JKHUTTS, a TaKOXX HAa MHpHE



BOJIOAIHHS MailHOM; 2) HEJOCKOHAJICTh MPOIECYalbHOTO MEXaHI3My Ta BIIACYTHICTh
PETJIaMEHTOBAHOTO OOOB’SI3KY CHITUMX CyAmiB 3a0e3medyBaTd 0co0aM, IIOAO0 SKUX
3MIMCHIOETBCS KpPUMIHAIBHE TEPECHIilyBaHHs, peali3allilo MpolecyabHUX TapaHTiH,
nependadenux B 4.3 ct.6 €KII; 3) HegocTaTHICTH Ji€BUX MPOIECyalbHUX 3ac00i1B, K1 O
HaJaBajdM CIIAYOMY CYIJl, B MEXKax 3MI1MCHEHHS CyJOBOrO0 KOHTPOJIO, MOKJIMBOCTI
pearyBaTy Ha BUSBJICHI OPYILICHHS MPaB JIIOJIMHHU, TOIIIO.

OOrpyHTOBaHO, IO, 3 METOI0 €(PEKTUBHOTO 3a0E3MEUYCHHS MpaB JIOJUHH, IO
rapaHToBaHil CT. cT. 5, 6, 8, 13 €KIIJI, cr.1 Ilpotokony 1 mo €KIIJI, cmiauum cyaasam
JOIUTBHO 3aCTOCOBYBAaTH TiJ] 4Yac peaii3aiii CBOiX MOBHOBaXXEHb, OCOOJMBO Tia dYac
BUPIIICHHS MUTaHb, [0 HAUOLIBII HE BPETYJIhOBaHI B KPUMIHAIBHOMY MPOLIECYATIbHOMY
3aKOHOJIAaBCTBl YKpaiHM Ta € MOCTIMHUM mnpeameroMm posrisny 3asB B €CIUI mpotu
VYkpainu, Hopmu €KIUI ta BpaxoByBatu npasosi no3uuii €CIIJI, siki MicTATBCS B HOT0
pillieHHsIX, 1o cuctemaTtuszoBaHi B Jlomatky JI, Ak Taki, 10 HaAHOLIBII 3MICTOBHO
BIJINOBIJIAIOTh KOHTEKCTHOMY HamoBHEHHIO ocHOBHMX HopM KIIK Vkpainu Tta
3aCTOCOBYIOTHCS CHIAUYMMHU CYAIIMH B MEXax 3AIHCHEHHS CYJOBOTO KOHTPOIIO ¥y
KPUMIHAJIbHOMY MPOBAJIKEHHI.

AprymenroBana HeoOxigHicTh nonoBHeHHsi KIIK Vkpainm Hopmoro, sdkxa 0
nepeabavasa MeEXaHi3M CBO€YACHOTO pearyBaHHS Ha BHUSBJICHI CIITYUM  CYJIJICIO
MOPYIICHHS TpaB OCOOM IIJISIXOM ITOCTAHOBJIEHHS OKPEMOi YXBaJIM I 4Yac 3A1IHCHEHHS
CYZIOBOTO KOHTPOJIIO, 3a]UIsI HAJAHHS CIIITYAM CYAASIM PEaTbHOT MOKIIMBOCTI BILTUBATH Ha
3a0e3nedeHHs mpaB, CBOOO/I Ta IHTEPECIB OCI0 Y KPUMIHAIbHOMY MPOBAJIKEHHI.

ChopMylibOBaHO TMOHATTA «E(PEKTUBHICTh 3aCTOCYBaHHSA CIIIYUM  CYAJICIO
npaktuku €CIUI mig yac 3aIMCHEHHS CYJOBOTO KOHTPOJIO Y KPUMIHAIBHOMY
MIPOBA/PKEHHI» K MOKA3HUK MISUIBHOCTI CIIIYMX CYJJIB MIOJI0 3aTHOCTI MOBHOIO MipOIO
3a0e3MeuYnTH 3aXUCT IpaB, cBOOOA 1 IHTEpECIB OCIO MiJ 4Yac 3BEPHEHHS J10 MPAKTUKU
€CII mpu peamizallii CBOIX MOBHOBaXEHb B MeXkKaX 3/IMCHEHHS CyJ0BOTO KOHTPOIIO Y
KPUMIHAJILHOMY MPOBAJKEHHI.

3anpornoHOBaHO HaMpsIMU TIJABUINCHHS €(PEKTUBHOCTI 3aCTOCYBaHHS CJI1TYUM
cynaeto npaktuku €CIUI mpu 3a1icHEHHI CyZOBOrO KOHTPOJIIO y KPUMIHAJIbHOMY

MPOBAJKEHHI, 110 TepeadadyaroTh, 30KkpemMa, 1 HeoOxigHicTh BHeceHHs 3MiH a0 KIIK



Ykpainu.

Pe3ynbpraToM mpakTHYHOTO BIIPOBAKEHHS MOJOXKEHb AMCEpTAllii € Te, 10 BOHH
MOXYTh OyTH BUKOPUCTaHI Ta BUKOPUCTOBYIOTHCS Y HAYKOBO-JIOCTITHUIIBKIN cdepl — aiis
NOJAJbIIUX JOCT/DKEHbh KPHUMIHATBHO-TIPOLIECYAIbHUX Tpo0sieM  (PYHKIIOHYBaHHS
THCTUTYTY CIIIYOro cyai Ta 3actocyBanHs npaktuku €CIJI y kpumiHanbHOMY MpOIIECT;
y 3aKOHOTBOPYIN ISTIBHOCTI — JJIsl YJOCKOHAJICHHS KPUMIHAJIBHOTO MPOLECyabHOTO
3aKOHO/JABCTBa YKpaiHW MIOAO 3aCTOCYBaHHA ciimuuM cyauaeto npaktuku €CIUL mpu
3/I1MCHEHHI CYJIOBOI'O KOHTPOJIIO Y KPpUMIHAILHOMY ITPOBAHKEHHI1(JIUCT KOMITETY 3 MUTaHb
3aKOHO/IABUOTO 3a0e3MeueHHs] MPaBOOXOPOHHOI MAisIbHOCTI BepxoBHOI paan Ykpainu
Ne(04-18/12-484 Bin 13.03.2019 poky, nuct wieHa komiteTy BepxoBHoi paau Ykpainu 3
nuTaHb npaBoBoi momiTuku Ne 114-244/2019Bin 24.12.2019 poky); y HaBYaJIbHOMY
mporeci — JUisl OpraHi3aliifHO-METOAMYHOro Ta I1H(GOpMaAUIHOrO 3a0e3MeyYeHHsl Npu
MITOTOBII HABYAIBHUX MOCIOHUKIB, MIIPYYHUKIB, KypCIB JIEKIII, METOIMYHUX BKa31BOK,
a TakoX TMpU BHUBYCHHI BIAMOBIAHUX PO3AUNB KPUMIHAJIBHO MPOIECYaTbHOTO
npaBa(ioBifka JHIMPOMETPOBCHKOTO PETIOHATBHOTO BiAJUICHHS HarioHanpHOT MIKOJIU
cynmiB  Ykpainum  Nel0-06/874  Bim  11.11.2019 poxy, aKkT BOPOBAKEHHS
JIHITPONETPOBCHKOIO JIEP)KABHOTO YHIBEPCUTETY BHYTpilHIX crpaB Big 02.12.2019
POKY); Y MPAKTUYHIA MISIBHOCTI JJI OpraHi3aliiHO-METOJWYHOIO Ta 1H(OpMAIiiHOTO
3a0e3MedeHHs] MISVIBHOCTI OpraHiB JOCYJOBOrO PO3CIiAyBaHHS, MPOKYpPOPIB, CYIIIB,
aJBOKATIB(JOBIJIKA MPO BIPOBAIKEHHSI PE3yJIbTATIB AUCEPTAIIAHOTO JOCHIKEHHS B
MpaKkTUYHy  JAUIBHICT,  cynaiB  [laBiorpaachkoro MICBKPafOHHOTO cyny
HuinponerpoBcbkoi obdsacti Nel85/11337/19/27131/2019 Bin 26.12.2019 poky, noBiaka
PO BMIPOBAKEHHS PE3YJIbTATIB JUCEPTALINHOTO MOCTIHKEHHS B MPAKTUYHY JISUIbHICTh
anaBokatiB [[ninponerpoBcbkoi oomacti No265/3-19 Bin 21.11.2019 poky).

Kniouoei cnosa: npaxrtuka €CII, €KIJI, kpumiHanbHe NpOBaJKEHHS, CIIAYUAN

CyIUIsl, CyJIOBUN KOHTPOJIb, TOBHOBAKEHHS CJIITYOTO CYIII.



SUMMARY

Shapovalova 1.S. Application of the practice of the European Court of Human
Rights by the investigating judge, in the practice of judicial review in criminal
proceedings. — Qualification scientific work on the rights of the manuscript.

Thesis for a Doctor of Philosophy, 081 — Law. — Dnipropetrovsk State University of
Internal Affairs, Dnipro, 2020.

The application of the case law of the ECHR executed in judicial review in criminal
proceedings by the investigative judge is comprehensively researched in the dissertation
for the first time at the monographic level.

The genesis of the criminal procedural legislation, which regulated the powers of
investigating judges (or other entities that performed the function of judicial control in
different periods) on the application of ECtHR practice in judicial control in criminal
proceedings, is analyzed and three main periods are identified, namely: 1) 17.07.1997 to
13.04.2012 (from the date of ratification of the ECHR and until the adoption of the current
CPC of Ukraine); 2) from April 13, 2012 to October 5, 2017 (from the date of adoption of
the current CPC of Ukraine and until the date of ratification of Protocols Ne 15 and Nel6 to
the ECHR); 3) from 05.10.2017 to the present time (from the date of ratification of
Protocols Ne 15 and (16 to the ECHR). The characteristic features that are inherent in each
of the above periods are identified.

The definition of the concept of "application by the investigating judge of the case
law of the ECtHR during judicial review in criminal proceedings" as a legal form of
investigative judges aimed at ensuring the rights and freedoms of persons guaranteed by
the ECHR by making judgments based on applications, applications and complaints
criminal proceedings, taking into account the practice of the ECtHR.

It is proved that the subject of application by the investigating judge of the case law
of the ECtHR during judicial control in criminal proceedings is the norms of the ECHR
and the legal positions of the ECtHR applied by investigating judges in the exercise of
their powers ; implementation of international cooperation and execution of court

decisions.



The system of essential features of the activity of investigative judges on the
application of the case law of the ECtHR in the exercise of judicial control in criminal
proceedings is proposed, which includes: 1) the subjects of its implementation are only
investigative judges. Other participants may not be the subjects of application of the case
law of the ECtHR during the exercise of judicial control, although such activities take
place on their initiative during the submission of petitions, complaints, applications; 2) is
carried out during judicial control within the limits of the powers granted to the
Investigating judge; 3) aimed at ensuring the rights and freedoms of persons guaranteed by
the ECHR; 4) is carried out according to the procedure established by the legislation, the
purpose of which is the adoption of lawful, reasonable, timely and fair decisions; 5) its
result is the adoption of individual legal decisions that have a specific addressee —
participants in criminal proceedings; 6) has a legal nature — always ends with a decision by
the investigating judge, which is binding.

According to the results of the study of doctrinal and normative sources, the main
stages of application of the ECtHR practice by investigating judges in the exercise of their
powers are determined: 1) during the criminal proceedings or is planned to be limited
during the procedural actions as a result of the relevant decision of the investigating judge;
2) selection and analysis of the case law of the ECtHR, which includes actions to find
specific solutions that meet the circumstances established at the first stage; 3) adoption by
the investigating judge of the relevant decision taking into account the practice of the
ECtHR.

It is proved that the functional purpose of the ECtHR practice in judicial control in
criminal proceedings is to ensure human rights and freedoms guaranteed by the ECHR, in
particular: the right to liberty and security of person, the right to a fair trial, the right to
respect for private and family life, the right to an effective remedy, the right to peaceful
possession of property during the exercise of the investigative judge's powers within the
exercise of judicial control in criminal proceedings, provided for in Art. 5, 6, 8, 13 of the
ECHR, as well as Article 1 of Protocol No. 1 to the ECHR.

The system of powers of the investigating judge within the framework of judicial

control has been improved. In particular, the necessity to exclude from the powers of the



investigating judge the authority to consider petitions of the penitentiary institution for
confiscation of things and objects that are prohibited for use in colonies, or for their
transfer to custody until the release of the convict.

A study of the process of exercising the powers of the investigating judge in the
context of the application of the case law of the ECtHR to ensure the rights of persons
regulated by the ECHR. It is concluded that among all the powers of the investigating
judge within the judicial control in criminal proceedings, the most significant restrictions
and violations of the rights guaranteed by the ECHR occur during: 1) the application of
procedural coercive measures related to the isolation of a person; 2) conducting
investigative (search) actions compulsorily or without the voluntary consent of the
person); 3) consideration of complaints about the inaction of the investigator and
prosecutor regarding the restriction of the right of access to court; 4) application of
procedural measures, during which the possibility of interfering in the property rights of a
person is provided; 5) ensuring the realization of the suspect's rights and consideration of
applications for dismissal in case of doubt in the absence of impartiality.

It is proved that the criminal procedure legislation of Ukraine in terms of regulating
the powers of investigative judges to ensure human rights guaranteed by Art. 5, 6, 8, 13
and Article 1 of Protocol Ne 1 to the ECHR - in general meets the requirements of the
ECHR, but a number of issues remain insufficiently resolved, in particular: 1) the absence
of criteria for the assessment by investigating judges of the expediency and proportionality
of the restriction of the following rights: freedom and personal inviolability; respect for
private and family life, as well as peaceful possession of property; 2) imperfection of the
procedural mechanism and the absence of a regulated obligation of investigating judges to
ensure that persons subject to criminal prosecution implement the procedural guarantees
provided for in Part 3 of Article 6 of the ECHR; 3) the lack of effective procedural means
that would provide the investigating judge, within the framework of judicial control, the
ability to respond to identified violations of human rights, and so on.

It is substantiated that, in order to effectively ensure the rights guaranteed by Art.
Art. 5, 6, 8, 13 of the ECHR, Article 1 of Protocol 1 to the ECHR, investigative judges

should apply in the exercise of their powers, especially in resolving issues that are not



regulated in the criminal procedure legislation of Ukraine and are a constant subject of
applications to the ECtHR. v. Ukraine, the rules of the ECHR and take into account the
legal positions of the ECtHR contained in its decisions, which are systematized in Annex
D, as those that most meaningfully correspond to the contextual content of the main rules
of the CPC of Ukraine and are applied by investigating judges in criminal proceedings.

It is argued that the CPC of Ukraine needs to supplement the norm, which would
provide a mechanism for timely response to violations of individual rights by an
investigating judge by issuing a separate decision during judicial control, to give
investigating judges a real opportunity to influence the rights, freedoms and interests of
persons in criminal proceedings. The concept of "effectiveness of the use of the ECtHR by
an investigating judge during judicial control in criminal proceedings” is formulated as an
indicator of the activity of investigative judges on the ability to fully protect the rights,
freedoms and interests of individuals when applying to the ECtHR, in criminal
proceedings.

The directions of increase of efficiency of application by the investigating judge of
the practice of the ECtHR in carrying out judicial control in criminal proceedings are
offered, which provide, in particular, for the need to amend the CPC of Ukraine.

The result of the practical implementation of the dissertation is that they can be used
and are used in research - for further research of criminal procedure problems of the
institute of investigating judge and the application of ECtHR practice in criminal
proceedings; in legislative activity - to improve the criminal procedural legislation of
Ukraine on the application by the investigating judge of the case law of the European
Court of Human Rights in the exercise of judicial control in criminal proceedings (letter of
the Committeeon Legis lative Support of Law Enforcement Activity of the Verkhovna
Rada of Ukraine Ne04-18/12-484 of 13.03.2019, letter of the member of the Committee of
the  VerkhovnaRadaofUkraineonLegalPolicyNe114-244/20190f24.12.2019); in  the
educational process - for organizational, methodological and informational support in the
preparation of textbooks, textbooks, lecture courses, guidelines, as well as in the study of
relevant sections of criminal procedure law (reference of Dnipropetrovsk regional
branchof the National Schoolof Judges of Ukraine Ne10-06/8740f11.11.2019, theact of



implementation of the Dnipropetrovsk State University of Internal Affairs 0f02.12.2019);
in practical activities for organizational, methodological and informational support of the
pre-trial investigation bodies, prosecutors, judges, barristers(certificate on implementation
of the dissertation results in practical activities of judges of Pavlograd District Court of
Dnipropetrovsk Region Ne185/11337/19/27131/2019 of 26.12.2019, certificate on
implementation of the results of dissertation research into practical activities of attorneys
of Dnipropetrovsk region Ne265/3-19from21.11.2019).
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