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Jlyk’anenxo T. B. TeopeTUKO-TIpaBOBa XapaKTEPUCTUKA IpaBa ITUTUHU Ha
3aXHUCT BiJ yCiX opM HaCUIILCTBA B YKpaiHi. — Keanighikayiiina naykosa npays Ha
npasax pyKonucy.

Huceprarniiss Ha 3700yTTS HAyKOBOrO CTyImeHs JokTopa (dinocodii 3a
cnemianpHicTiIo 081 — IlpaBo. — JIHIMpONETPOBCHKUIN JEp>KABHUN YHIBEPCUTET
BHYTPIIIHIX cripaB MiHicTepcTBa BHYTPIIIHIX cripaB YKpainu, Jninpo, 2021.

Juceprairisi IpuUCBSYEeHAa KOMIUIEKCHOMY aHaNi3y IMpaBa IUTUHHA Ha 3aXUCT
BIJl yciX ()OpM HACHIIBCTBA 3 HAMOUIbII MOBHUM YpaxyBaHHSM HMOrO TEOPETHUKO-
MIPaBOBUX, METOJOJOTTYHUX Ta MPAKTUYHUX OCOOJMBOCTEH, BU3HAYEHO OCHOBHI
Cy4YacH1 HayKOBI1 aclieKTu y cdepi 3a0e3neueHHs MpaBa JUTUHU Ha 3aXUCT BIJl YCIX
dbopm HacuiIbCTBa B YKpaiHi Ta MEPCIEKTUBHI HAMPSMHU MOAAIBIIOTO JOCIHKEHHS
mpaBa JUTHUHM Ha 3aXUCT BIJ YCiX ()OpM HACHIbCTBA Y MEXaX KOMILJIEKCHOTO
MDKTaJIy3€BOr0 1HCTUTYTY MPAaB JIFOJUHH.

[IpaBo AWTHMHM Ha 3axXUCT BIJl yCiX (OPM HACUIBCTBA JOCTIIKEHO SK
OaraTopiBHEBY TMPaBOBY KOHCTPYKIIiO, IO CKJIAJAETHCSA 3 HACTYITHUX TOJIOBHUX
eJeMeHTIB: 1) mpaBoBiI JpKepenla TpaBa JUTUHM Ha 3aXUCT BiJl yCiX QopMm
HACUJIbCTBA; 2) JEp’KaBHO-TIPABOBUN MEXaHI3M 3a0€3MeUeHHs MpaBa AUTHHH Ha
3aXHUCT BiJl YCiX (OpM HACWUILCTBA; 3) METOIW Mi3HAHHS Ta TIyMayeHHs IpaBa
JUTUHU Ha 3aXUCT BiJ YCiX (hOPM HACHIILCTBA.

Y10CKOHAIEHO METOAOJIOTII0  JOCHIKCHHS MpaB JAWUTHHU  IUISIXOM
MEPEOCMUCIICHHSI CUCTEMHU METOJIB Y JOCIIPKCHHI MpaBa JUTUHU HA 3aXUCT Bij
ycix ¢hopM HACHJILCTBA 13 TAKUMH OCHOBHHMM BHCHOBKaMH: 1) NpaBa IUTHHH €
MIEBHUM THOCEOJIOTIYHUM IHCTPYMEHTOM TIPAaBOBOi HAyKH, IO JO3BOJIIE BUBYUTH
npoOseMy CHIBBIIHOIIEHHS MpaBa 1 3aKOHY IIOJAO HEMOBHOJITHIX; 2) TpaBa
JTUTUHU BUCTYMAIOTh SK 3aci0 MoOyJ0BM HOPMATMBHOIO Marepiandy, OCKIIbKU
3HaYHHUK OOCST HOPM IpaBa, MO0 CTOCYETHCS MPABOBOTO CTATyCy AUTHHHU, MOXKE
cTaTH 0€3MOCEPEIHBO MPEAMETOM OKPEMOTO HOPMATUBHO-TIPABOBOTO aAKTY; 3) MpHU

peamizalii OPUAMYHUX HOPM TMpaBa JAUTHHH BHUCTYMAIOTh 1HCTPYMEHTOM



TIIyMa4eHHsI HOPM IpaBa y MPaBOBITHOCHHAX 32 YYaCTIO HEMIOBHOITHIX.

CdopMynbOBaHO BU3HAUCHHS TOHSTTS «IIPAaBO JUTHHH HAa 3aXUCT Bij yCiX
dbopM HacWJIbCTBa» SIK 3aKpIIJICHUH B MDKHAPOIHOMY Ta HalllOHAJIbHOMY IpaBi
MIPABOBUI CTaTyC AUTHUHU, KOMILIEKC 11 MOXJIMBOCTEH Ta 3000B’s13aHb JACpKaBH 13
nonepeHKeHHs 1 MPUIUHEHHS OYyIb-sIKMX (JOpM HACHUJILCTBA y PI3HUX MICIIAX Ta 3a
pI3HUMHU OOCTaBUHAMU [JIs1 3a0€3MEYEHHS] HOPMAJIBHOIO JKUTTS Ta TapMOHIMHOTO
po3BUTKY nautuHU. [lig 3axucrom Bif ycix (OpM HACHIBCTBA MPOMOHYETHCS
pPO3YMITH KOMIUIEKCHY CHCTEMY 3aXO[iB, WI0 BKIIOYAE€ CYJOBUU 3aXMHCT,
3aKOHOJIaBUl, €KOHOMIUYHI, OpTaHi3alliiHO-TEeXHIYHI 1 1HII 3aco0u 1 3aX0aH, IO
pealizyloTbCs OpraHamMu IyOJIigyHOI BIaJH, a TAKOK CAMO3aXHUCT.

BuszHnaueHo CTpyKTypy HACHIIBHUIIBKUX 1M, 110 BYMHSIIOTHCS 100 AUTUHHU:
1) popmu (Buau) HacwiIbCcTBa: a) (i3MYHE HACHILCTBO, O) TICHXOJIOTIYHE
HaCWJIbCTBO; B) CEKCyaJIbHE HACUJIbCTBO; T) E€KOHOMIYHE HACUJIIbCTBO; JI)
iH(opMmaliiHe HAacWIbCTBO, Ta 2) Miclle Ta OOCTaBUHM 3aCTOCYBaHHS
HAaCWJIBHUIBKUX Jii: a) HaBYaJIbHI 3aKjiaau; 0) pOJMHM; B) OpraHizoBaHi poOoul
MICIIS; T) TPOMAJIH; /1) BOEHH] J1ii Ta 30pOoitH1 KOHIIKTH.

CdopMyIbOBaHO BU3HAUEHHS MOHSTTS «IPAaBOBa MOJIITUKA MPOTUIIL YCIM
dbopmam HacCWIBCTBA MIOJNO AWTHHU B YKpaiHi» — 1€ HAYKOBO OOIPYHTOBaHa,
CUCTEMHAa 1  TMOCHIJIOBHA  JISJBHICTH ~ OpraHiB  myOmiyHOi  Blagu
3arajbHOHAIIIOHAJILHOTO 1 MICLIEBOTO PIBHS 31 CTBOPEHHS €()EKTUBHOTO MEXaHI3MY
MIPaBOBOTO PETYJIIOBAHHSA BIAHOCUH B Il cdepi, 13 BUKOPUCTAHHIM CyYaCHUX
MpaBOBUX 3acO0IB, a TaKOX il 3A1MCHEHHs B paMKax IpaBa 1 BIAMNOBIJHO 0
NPUHIMIIB TPaBOBOI JIepKaBU, 3 METOI 3a0e3MeUYeHHs BUIBHOTO 1CHYBAaHHS
KOXXHOT JUTHUHM B YKpaiHl HE3aJIeKHO BIiJ 11 IMAHEHTHUX O3HAK, CTBOPEHHS
atMoc(hepr HECTIPUUHATTS HACWUJIbCTBA IOJAO [IWTHUHH, 3aIy4CHHA 10 I[bOTO
mpoiecy CyO’€KTIiB TPOMAASHCHKOTO CyCHmubcTBa. [IpOTOHYETHCS TPABOBY
MOJIITUKY TIPOTH[III HACHUJILCTBA MO0 JITEH B YKpaiHi PO3TISAATH Y UUPOKOMY
ceHcl sk cepy CYCNUIBHMX BIJTHOCHH, 3B’S3KIB 1 1HTEpECIB, SIKi IOB’s3aHi 13
MOMEPEKEHHSIM ~ HACUJIBCTBA OO [T Ta O0’€KTHUBHO MOTPEOYIOThH

PEryJSTUBHOTO BIOPSIKYBaHHS, Ta Y 6V3bKOMY — SIK HAYKOBO OOIDYHTOBaHY,



HOPMATHBHO 3aKpIMJIEHy 1 TIOCHIJIOBHO 3MIMCHIOBAHY iSUTBHICTH CYO’ €KTIB
nyOIi4HOT BIIAAM 31 CTBOPEHHS €(PEKTUBHOIO MEXaHI3MY MPAaBOBOTO PETYIIOBAaHHS
BIJIHOCHH, 1110 BUHHKAIOTh y 3B’S3KY 13 3aXUCTOM JIITeH BiJ yCiX (OpM HACUIILCTBA.

Harosomyerscss Ha TOMy, HI0 CKIAQTHOII Yy HOPMAaTHBHO-TIPABOBOMY
3a0e3MeUeHH] MpaBa JUTUHU Ha 3aXHUCT BiJ yciXx (QopM HacwibCcTBa B YKpaiHi
YTBOPIOIOTHCS BHACIIIIOK HETATUBHOI Jii IBOX TOJOBHUX (pakTOpiB: 1) HEqOCTATHS
PETENIIis MOJ0KEHb MI)KHAPOIHUX YTO, MPEAMETOM SKUX € IPOTHUIiS HACHIIbCTBY
moa0 jJited abo >k ¢opmanpHa iX IMITIEMEHTaIlis 0e3 MOoJabIlIoi PO3pOOKH
MEXaHIi3My TMpaBO3aCTOCYBaHHS Ha HAI[lOHAJLHOMY piBHI, Ta 2) HEBIpHE
TpaKTyBaHHS OpraHaMH ITyOJIIYHOI BJIaIM HAIIOHAIBHUX HOPMATHUBHO-TIPABOBHUX
aKTiB, 10 PETYIIOIOTh NMPABOBIAHOCUHM Y cepi 3a0e3neueHHs npaBa JUTUHU Ha
3aXHUCT BiJ yCIX (hOpM HAacCUJIbCTBA, a00 X iX MOBHE IrHOpYBaHHS. | y nepuiomy, 1y
JPYroMy BHUMAJKax BaXKJIUBY POJb y TMOAOJAHHI 3a3HaueHUX (haKTOpiB BiIIrpae
KOJIEKTUBHE a00 1HAMBIAyaJbHE YCBIOMJICHHS I[IHHOCTI MpPaB AUTUHU JIEPKABOIO
B 0co01 ii myOJIYHUX OpPraHiB BIaJu, a TaKOX CYCIUIbCTBOM, IO BILJIMBAE Ha
AKICTh 3aCTOCYBaHHS HOPM MpaBa y cdepl 3aXUCTy TUTHUHU BiJl HACUJILCTBA.

Po3BUHYTO HayKOBiI MOTJISIAM IIOI0 BU3HAYEHHS MEX BIUIMBY JEP’KaBH Ha
3a0e3MeUeHHs] MpaBa JUTHHH Ha 3aXUCT BiJl yCiX (OpPM HACWIBCTBA y MeEXax
ICHYBaHHA OJIHI€E] 3 METAJOKTPUH — TATEPHAIICTCHKOI, MPOTEKI[IOHICTCHKOI,
aBTOHOMICTCBHKOI 200 cyOcuaiapHoi. 3a0e3neueHHsl mpaBa AUTUHU Ha 3aXUCT BIJT
ycix (opM HacWIbCTBA B YKpaiHi €()eKTHBHO NPH OMEPATUBHOMY pearyBaHHI Ta
NPUNUHEHH] HACWJIBHUIIBKUX 1M OpraHaMu MyOJIIYHOI BJIaJAW, CTBOPEHHI MIIHOI
CHUCTeMH MPOQITAKTHKN HACHIBCTBA, IO BKAa3y€ Ha MEPEBAru namepHaliCmcbkoi
O0okmpuru. BaxIMBUM €I€MEHTOM B I[bOMY MPOIIECI BUCTYMA€E MPABOBUM CTATYC
JUTUHU Yy MOro IIMPOKOMY 3HAYEHHl, BKIIOYAIOYM, OKpIM IpaB, cBOOOA Ta
O00OB’sI3KIB, M€ 1 MPUHIMIK TPABOBOTO CTaTyCy, TapaHTii, MpaBO3JAaTHICTH,
€3IaTHICTH TOIIO.

JloBesieHo, o sKiCHE 3a0e3MeueHHs MpaBa JUTUHHU Ha 3aXUCT Bij yCix ¢hopm
HACHJILCTBA B YKpaiHI 3aJIeKUTh BiJl CTBOPEHHS €(PEKTUBHOI MOJENi MPaBOBOTO

peryJIloBaHHS Cy4YaCHMX CYCHIJIBHHUX BIJHOCMH Ha T  30JMXKEHHS 3



MDKHApOJAHUMU TIPaBOM Ta MAacOBOTO BIPOBA/KEHHS HHUPPOBUX TEXHOJOTIMH.
BusHaueHo HampsMKH YJOCKOHAJCHHS HOPMATHUBHO-IIPABOBOIO 3abe3MeueHHs
npaBa JUTUHU Ha 3aXUCT BiJl yCiX OpM HACUILCTBA B YKpaiHi: 1) yTBepJKEHHS
imeonorii mpotuAdii yciM ¢dopMaM HacWiIbCTBA IIOAO IUTHUHH, Ta 2) PO3BUTOK
JoKepen nmpaBa (HOPMAaTUBHOI OCHOBH) Jis €()eKTUBHOTO MPABOBOIO PETYJIIOBAHHS
BIJIHOCHMH MDX BIJIMOBIAHUMHU CyO’€KTaMU 1070 3a0€3MEeUeHHs MpaBa JUTHHU Ha
3aXUCT BiJ yciX ()OpM HACHIIbCTBA.

JlocmpKeHO Kpall MIDKHApOJHI TPaKTHKU TOMNEPEKEHHS HACHILCTBA
IIOJI0 JIITEH, Y 3B’SI3KY 13 UMM MPaBOBE PETYJIOBAHHS MpaBa AUTUHU Ha 3aXUCT BiJ
ycix (opM HacwibCTBa B YKpaiHl 3alpONOHOBAHO ONTHUMI3yBaTU 3a TAKUMHU
HampsiMKamu: 1) NIpUWHATH OKpPEeMHUH 3aKOH MpO TpaBa TUTHUHHU, BKIIOYAIOUYU
nependayeHe MDKHApOAHUMHU YroJaMd I@IpaBO Ha 3axUCT BiA ycix ¢opMm
HacuiIbCcTBa; 2) nonoBHUTH CiMmeiHuil xoaekc Ykpainu, Kogexc Ykpainu mpo
aJIMIHICTpAaTHBHI NMpaBonopymieHHs, 3akoH Ykpainu «IIpo ocBiTY» MOJIOKEHHIMU,
K1 BIOPOBAIKYIOTh TakKy (OpMYy HACWIIbCTBA, SIK 1H(OpMaliliHe HACUILCTBO, a
TaKOX MIJBUIIYIOTh PIBEHb CY0’€KTHOCTI IUTUHU Y TPABOBITHOCHHAX, MTOB’ I3aHUX
13 11 3aXUCTOM Bij yCiX (hOpPM HACUIIbCTBA; 3) 3aKpIMUTH HA 3aKOHOJAABUYOMY PIBHI
MPaBOBUN CTAaTyC YTOBHOBKEHOTO 3 TpaB JUTHUHHU, SIK 1€ BiIOYBa€ThCA B
OKpeMHX 3apyOiKHHX KpaiHax, a TaKOXK 3alpOBaTUTH THCTUTYT Y TOBHOBAXEHOTO
3 MpaB JUTHUHU HA MICIISX.

JlocmimKeHo  TEOPETUKO-TIPUKIAAHI  TPOOJeMH  BIOPOBAHKCHHS Y
HalllOHAJIbHE MpPaBO MIKHAPOJHOTO MEXaHI3My 3a0e3MeuYeHHs MNpaBa AUTHUHU Ha
3aXUCT B yCiX (JOpM HACUILCTBA B YKpaiHi, BU3HAYEHO TaKi T'OJOBHI HAMPSIMKU
ix momonaHHa: 1) 3aKOHO/aBUYE€ BU3HAYECHHS MEXaHI3MYy BIPOBADKCHHS Y
HalllOHAJIbHE MpPaBO HOPM MIKHAPOJHOrO MpaBa MI0A0 3a0e3MeUeHHs] TpaBa
JUTUHU Ha 3aXUCT BiJ yCiX (hOopM HACHIIBCTBA, Ta 2) BUSHAUCHHS MPABOBHX 3aC001B
BIIPOBA/DKCHHS y HaIllOHAJIBHE TMPaBO pe3yJIbTaTiB MIKHAPOTHOTO MEXaHI3MY
3a0e3MeUeHHsl MpaBa JUTUHU Ha 3aXUCT Bif ycix ¢popM HacuiabcTBa. Haromoiieno
HA TOMY, IO HEOOXIIHICTh BIPOBA/KEHHS B HAIIOHATLHE TMPaBO HOPM

MI>KHApOJIHOTO MpaBa, [0 CTOCYIOThCA 3a0€3MeUeHHs paBa AUTHUHHU Ha 3aXUCT BiJl



yciX (opM HACHUIBCTBA, BUMAara€ AOTPUMAHHSA 080X MPUHYUNOBUX NO3UYIL: TIO-
nepine, He Ma€ 3HAYCHHsI, Y KU crocid Oyne BIPOBAKEHO Y HAIIOHATIBLHE TTPaBO
HOPMH MDKHApOJHOTO TpaBa y cdepl 3a0e3MeueHHs paBa JUTHHU Ha 3aXHUCT BiJ
yciX opM HACHUIILCTBA, TOJOBHUM 3aBJIAHHSIM I YKpaiHU € TOCATHEHHS OakaHOi
METU CTBOPEHHS JUIsl JUTHUHU OE3MEYHUX YMOB KHUTTS Ta PO3BUTKY BIIACHOTO
MOTEHIIIATY; MO-APYre, CIiJ] 3MIHUTH aKIEHTH ITi/] 4ac BUPIIIEHHS Iiel mpobieMHu 3
TEOPETUYHUX Ha MPAKTHUYIHI.

[IpoBeaenuii aHayi3 1HCTUTYHIMHOI MPaKTUKH YKpaiHU Yy HaNpsSMKY
3a0e3MeyeH s MpaBa JUTHHHU Ha 3aXUCT BiJ YCiX (JOpM HACHIIbCTBA JIA€ MiJACTABU
TOBOPUTH TPO BIICYTHICTh MEBHOTO OajaHCy Mk 3000B’A3aHHSIMHU YKpaiHU SK
YYaCHMIII MDKHApOAHUX yroj B raiy3l MNpaB JIUTUHUA Ta AISUIBHICTIO OpraHiB
myOJIIYHOI BJIJIH, SIKI 32 3aKOHOM MAarOTh MOMEPE/PKaTU MPOSIBU HACUIILCTBA 1100
mitedt. Jlns  BupimieHHs  1i€i  MpoOJEeMU  TPONOHYETbes: 1)  3MIACHUTH
nepeniAnopsaKyBanHs PajHuka — ymoBHOBaXEHOTO Mpe3uieHTa YKpaiHu 3 MpaB
JUTUHU Ta OuTsA4oi peadumitanli Kabinery MiHicTpiB YKpaiHu, pO3MIMUPUTH HOTO
KOMIIETEHIIII0, 30KpeMa HaAUIMTA (QYHKIISIMH HE3aJeKHOr0 eKCHepTy 3
pO3CHiTyBaHHsS aKTIB CEKCyaJIbHOTO HACHJIbCTBA IMOAO MIiTeH; 2) CTBOPUTH B
ctpykrypi Kowmitery BepxoBnoi Pamu Vkpainm 3 mnuraHb 0OpaB JIIOJUHH,
JICOKyMaIlii Ta peiHTerpaiii TUMYacOBO OKYMOBaHUX TepUTOpii y JloHeubKiH,
Jlyrancekiii obnactsx ta ABTOHOMHOI PecnyOmiku Kpum, micra CeBacromouis,
HAI[lOHAJIbHUX MEHIIWH 1 MDKHAILOHAJbHUX BITHOCUH niOKOMimem 3 NUmaHb
3axucmy npas oimeil.

JloCciPKEHO — OpraHi3alliifHO-NPaBOBUM MeXaHI3M 3a0e3ledyeHHs IpaBa
JUTUHU Ha 3aXUCT Bia ycix ¢GOpM HAacWIbCTBAa B YKpaiHi, Yy pe3yibTaTi 4oro
c(hopMyJIbOBAaHO HACTYIIHI TOJIOKEHHs: 1) oOpranizamiiiHO-IpaBOBUM MeEXaHi3M
3a0e3MeUeHHs] MpaBa JUTHHH Ha 3aXHUCT BiA yciX ¢(OopM HAcWUILCTBA B YKpaiHi
noTpedye KPUTUIHOTO aHATI3y 3 METOIO MOJANBINOI MOJIEpPHI3aIi 13 BpaXyBaHHIM
OCTaHHIX TEHJEHIINA PO3BUTKY HALIIOHAJILHOTO MpaBa; 2) MOCUJIEHHS POJIl JepKaBU
Ta TPOMAJSHCHKOTO CEKTOPY Yy MUTAHHSX CTBOPEHHS MPABOBUX OCHOB MPOTHIIT

HACWJIbCTBY IIOAO0 TUTHUHU 3aJIeKUTh BlJl BpaXyBaHHs pEKOMEH Ialllii MI>KHAPOHHUX



OpraHiB, 3aCTOCYBaHHS MPOTPECUBHUX 3ac00IB MPOTHIII MPOSIBaM HACHIIBCTBA B
ycix #oro ¢opmax; 3) oprasizaiiiiHO-IpaBOBHI MeXaHI3M 3a0e3MEUYECHHs MpaBa
JUTHHA Ha 3aXHUCT BiJ yciX (opM HacWIbCTBAa B YKpaiHl Mae BKJIOYaTH B cebe
3ac00M COILIATFHOTO Ta TMPABOBOTO XapakTepy 13 HEOOXITHHUM TIPOMaJCHKUM
KOHTpPOJIEM II0JI0 €(pEKTUBHOCTI 1X 3aCTOCYBaHHS.

3anponoHOBaHO 3acO0M  COIIAIbBHOTO  XapakTepy B  OpraHizalliiiHo-
IPaBOBOMY MeXaHi3M1 3a0e3MedyeHHs MpaBa JUTUHU Ha 3aXHUCT B YyCiX (Qopm
HACWJILCTBA B YKpaiHi1 pO3risAaTH sIK UUTICHY CUCTEMY rapaHTOBaHUX JIEP>KaBOIO
CKOHOMIYHMX, OpTaHi3aIliiHuX, TPaBOBUX 3aXO0JiB, IO 3a0€3MeUyl0Th HITIM
YMOBH JIJI5 TTOJI0JIAHHST BAXKKOT KUTTEBOI CUTYaIllli, a TAKOX CTBOPIOIOTH BIATIOBIIHI
IHCTpYMEHTH  JUIsl  NpOQIIaKTUKH  MOXJIMBUX  MPOSIBIB  HACHUJILCTBA,
JIETEPMIHOBAaHUX HETaTUBHUM  COIllaJIbHUM  cepeaoBuiieM. JloBeaeHo, 110
3arMmopykor0 e(peKTUBHOrO (YyHKIIOHYBAHHS OPTaHi3allliiHO-TIPABOBOTO MEXaHI3MY
3a0e3MeUeHHsl MpaBa JUTHHU Ha 3aXUCT Bl yciX (opMm HacwibcTBa B YKpaiHi €
CBOEYACHE pearyBaHHs Ha IOPYLIEHHS LbOrO MpaBa, Yy 3B’S3KYy 13 YUM CIHiA
nepea0ayuTH IOPUANYHY BIAMOBIJATBHICTh 32 CBIIOME YXWJISSHHS BiJl 00OB’SI3KY
MOCaJ0BOT 0COOM MOBIAOMIIATH TPO 3arpo3y >KUTTIO a00 3J0pOB’I0 JAUTHHHU,
MOpYIIeHHS ii mpaB 1 3aKOHHUX 1HTepeciB. KpiMm 11poro, opranizaiiiHo-1paBoBU
MexaHi3M 3a0e3nedyeHHs] mpaBa JUTUHU Ha 3aXUCT BiJ yciX (OpM HACHIIbCTBA B
VYkpaini Mae nependavatu 3aco0u, CIPSAMOBAaHI Ha BIJHOBJEHHS MOPYILIEHOTO
mpaBa JUTUHU, KOMIIGHCAIII0 TUTHHI 3a 3aBJaHHS MaTepiaJbHOI Ta MOPAJIbHOT
IIKOAY BHACIIIOK HACHIBLHUIIbKUX 1.

Kniouosi cnoea: npaBa TUTUHU, TIPABO JUTHUHU Ha 3aXMCT BiA ycix Gopm
HACUJIBCTBA, 3a0€3MEUYeHHS MpaBa IUTUHU HA 3aXUCT BiA YCIX (pOpM HACHUIIBCTBA,
NpaBOBE pPEryJlOBaHHS IpaBa JUTHUHM Ha 3aXHUCT BiJ yciX (OpPM HACHIIbCTBA,
MDKHApOJIHO-TIPABOBUI MEXaHI3M, IHCTUTYIIIHHUNA MeXaHI3M, OpraHi3aiiiHo-

IPaBOBUIN MEXaHI3M.



SUMMARY

Lukianenko T.V. Theoretical and legal characteristics of the child rights to
protection from all forms of violence in Ukraine. — Qualifying scientific work on
the rights of the manuscript.

The thesis on competition of a scientific degree of Doctor of Philosophy on a
specialty 081 — Law. — Dnipropetrovsk State University of Internal Affairs of the
Ministry of Internal Affairs of Ukraine, Dnipro, 2021.

The dissertation is devoted to the complex analysis of the child rights to
protection from all forms of violence with the fullest consideration of its
theoretical and legal, methodological and practical features. It is defined the main
current scientific aspects in the field of ensuring the child rights to protection from
all forms of violence in Ukraine, also it is defined the promising areas for further
research of the child rights to protection from all forms of violence within a
comprehensive interdisciplinary human rights institute.

The child rights to protection from all forms of violence has been studied as
a multilevel legal structure, consisting of the following main elements: 1) legal
sources of the child rights to protection from all forms of violence; 2) state and
legal mechanism to ensure the child rights to protection from all forms of violence;
3) methods of cognition and interpretation of the child rights to protection from all
forms of violence.

The methodology of researching child rights has been improved by
rethinking the system of methods in researching the child rights to protection from
all forms of violence with the following main conclusions: 1) child rights are a
certain epistemological tool of legal science, that allows to study the problem of
the relations between law and rights in respect of minors; 2) the rights of the child
act as means of constructing normative material, as a significant amount of legal
norms concerning the legal status of the child may become the direct subject of a

separate normative legal act; 3) in the implementation of legal norms of the rights



of the child they are as a tool for the interpretation of legal norms in legal relations
with the participation of minors.

The definition of the concept of “the rights of the child to protection from all
forms of violence” is articulated as enshrined in international and national legal
status of the child. Also it is enlighten a set of capabilities and obligations of the
state to prevent and stop all forms of violence in different places and circumstances
to ensure normal life and harmonious development of the child. Protection against
all forms of violence is proposed to mean a comprehensive system of measures,
including judicial protection, legislative, economic, organizational, technical and
other means and measures implemented by public authorities, as well as self-
defense.

The structure of violent actions committed against a child is determined: 1)
forms (types) of violence: a) physical violence; b) psychological violence; c)
sexual violence; d) economic violence; e) information violence, and 2) place and
circumstances of violent actions: a) educational institutions; b) families; c)
organized workplaces; d) communities; e) hostilities and armed conflicts.

The definition of the concept of “legal policy of combating of all forms of
violence against children in Ukraine” has been articulated. Thus, it means a
scientifically sound, systematic and consistent activity of public authorities at the
national and local levels to create an effective mechanism for legal regulation of
relations in this area, using current legal means, as well as its implementation
within the law and the rule of law, free existence of every child in Ukraine,
regardless of its immanent features, creating an atmosphere of non-acceptance of
violence against children, involvement of civil society actors in this process.

It is invited to consider the legal policy of combating violence against
children in Ukraine in a broad sense as a sphere of public relations, ties and
interests related to the prevention of violence against children and objectively
require regulatory framework for streamline, besides, in a narrow sense — to
consider it as scientifically sound, normative consolidated and consistently activity

of public authorities of creation an effective mechanism for legal regulation of



relations arising in connection with the protection of children from all forms of
violence.

It is emphasized that the difficulties in regulating the rights of the child to
protection from all forms of violence in Ukraine are due to the negative effects of
two main factors: 1) insufficient reception of international agreements to combat
violence against children or their formal implementation without further
development of the mechanism of law enforcement at the national level, and 2)
incorrect interpretation by public authorities of national regulations governing legal
relations in the field of ensuring the child rights to protection from all forms of
violence, or their complete disregard. In both cases, the collective or individual
awareness of the value of child rights by the state, represented by its public
authorities, and society, which influences the quality of law enforcement in the
field of protection of children from violence, plays an important role in
overcoming these factors.

Scientific views have been developed to determine the limits of state
influence on ensuring the child rights to protection from all forms of violence
within the existence of one of the methodologies — paternalistic, protectionist,
autonomous or subsidiary. Ensuring the child rights to protection from all forms of
violence in Ukraine is effective in the rapid response and cessation of violence by
public authorities, the creation of a strong system of violence prevention, which
indicates the benefits of paternalistic doctrine. An important element in this
process is the legal status of the child in its broadest sense, including, in addition to
rights, freedoms and responsibilities, also the principles of legal status, guarantees,
legal capacity, legal capacity, etc.

It is proved that the quality of the child rights to protection from all forms of
violence in Ukraine depends on the creation of an effective model of legal
regulation of modern social relations against the background of convergence with
international law and the mass introduction of digital technologies. The directions
of improvement of normative and legal provision of the child rights to protection

from all forms of violence in Ukraine are determined: 1) approval of ideology of



counteraction to all forms of violence against children, and 2) development of
sources of law (normative basis) for effective legal regulation of ensuring the child
rights to protection from all forms of violence.

The best international practices for the prevention of violence against
children have been studied, in connection with which the legal regulation of the
child rights to protection from all forms of violence in Ukraine is proposed to be
optimized in the following areas: 1) adopt a separate law on the rights of the child,
including the rights to protection from all forms of violence provided by
international agreements; 2) supplement the Family Code of Ukraine, the Code of
Ukraine on Administrative Offenses, the Law of Ukraine “On Education” with
provisions that introduce such a form of violence as information violence, as well
as increase the subjectivity of the child in legal relations related to its protection
from all forms of violence; 3) to consolidate at the legislative level the legal status
of the Commissioner for the child rights, as is the case in some foreign countries,
as well as to introduce the institution of the Commissioner for the child rights on
the ground.

Theoretical and applied problems of implementation into the national law
the international mechanism of ensuring the rights of the child to protection from
all forms of violence in Ukraine are investigated, the following main directions of
their overcoming are defined: 1) legislative definition of the mechanism of
implementation into the national law the norms of international law on ensuring
the child rights to protection from all forms of violence, and 2) determination of
legal means of implementation into the national law the results of the international
mechanism of ensuring the child rights to protection from all forms of violence.

It is emphasized that the need to implement into national law the rules of
international law concerning the rights of the child to protection from all forms of
violence requires two principles: first, it does not matter how the rules of
international law will be implemented in national law in the field of ensuring the
child rights to protection from all forms of violence. The main task for Ukraine is

to achieve the desired goal of creating safe living conditions for children and



developing their own potential; secondly, the emphasis should be shifted from
theoretical to practical when solving this problem.

The analysis of institutional practice of Ukraine in the field of ensuring the
child rights to protection from all forms of violence suggests that there is a lack of
balance between obligations of Ukraine as a party to international agreements in
the field of child rights and the activities of public authorities to prevent violence
against children. To solve this problem, it is proposed to: 1) reassign the Adviser —
the Presidential Commissioner for Child Rights and Child Rehabilitation of the
Cabinet of Ministers of Ukraine, expand its competence, in particular to provide an
independent expert to investigate acts of sexual violence against children; 2) to
create Subcommittee on the Protection of Child Rights within the structure of the
Committee of the Verkhovna Rada of Ukraine on Human Rights, Deoccupation
and Reintegration of the Temporarily Occupied Territories in Donetsk, Luhansk
Oblasts and the Autonomous Republic of Crimea, the City of Sevastopol, National
Minorities and International Relations.

The organizational and legal mechanism for ensuring the child rights to
protection from all forms of violence in Ukraine has been studied, resulting in the
following provisions: 1) organizational and legal mechanism for ensuring the child
rights to protection from all forms of violence in Ukraine needs critical analysis for
further modernization recent trends in the development of national law; 2)
strengthening the role of the state and the civil sector in creating legal bases for
combating violence against children depends on taking into account the
recommendations of international bodies, the use of progressive means of
combating violence in all its forms; 3) the organizational and legal mechanism for
ensuring the child rights to protection from all forms of violence in Ukraine should
include means of a social and legal nature with the necessary public control over
the effectiveness of their use.

It is proposed to consider social means in the organizational and legal
mechanism of ensuring the child rights to protection from all forms of violence in

Ukraine as a holistic system of state-guaranteed economic, organizational, legal



measures, that provide children with conditions to overcome difficult life situations
and create appropriate tools for prevention possible manifestations of violence
determined by a negative social environment. It is proved that the key to the
effective functioning of the organizational and legal mechanism to ensure the child
rights to protection from all forms of violence in Ukraine is a rapid response to
violations of these rights. Therefore, legal liability should be provided for
knowingly evading the duty of an official to report a threat to the life or health of a
child, a violation of his or her rights and legitimate interests. In addition, the
organizational and legal mechanism to ensure the child rights to protection from all
forms of violence in Ukraine should include funds aimed at restoring the violated
rights of the child, compensation to the child for material and moral damage as a
result of violence.

Key words: child rights, the child rights to protection from all forms of
violence, ensuring the child rights to protection from all forms of violence, legal
regulation of the child rights to protection from all forms of violence, international
and legal mechanism, institutional mechanism, organizational and legal

mechanism.



