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AHOTALIIA

JlaBpenko /I. O. IOpuauyHi KOHCTPYKHii B 3aKOHOTBOPYiil NpakTHILi
Ykpaiuu. — Keanigpikayitina nayxoea npays Ha npasax pyKonucy.

Hucepraltiss Ha 3100yTTS HAyKOBOTO CTymeHs AokTopa ¢uiocodii 3a
criemianbHicTIO 081 — IIpaBo. — JIHINPOBCHKUH JIep)KaBHUN YHIBEPCUTET BHYTPIIIHIX
cmpas, Jninpo, 2026.

Hucepraiiss € OJHUM 13 TMTEpPIIUX Y BITYU3HSHIN IOPUIAUYHIA HAyI
KOMIUIEKCHHUX JTOCITI)KeHb, TIPUCBSIUEHUX CUCTEMHOMY aHaNi3y MPUPOIH, CTPYKTYypHU
Ta (PYHKIII IOPUANYHUX KOHCTPYKIIN Y Cy4acHI 3aKOHOTBOPYIM MpakTULl YKpaiHH.
[i HaykoBa KOHLIEMIIis IPYHTYEThCA HA BU3HAHHI IOPUANYHUX KOHCTPYKIIH He Juie
AK TEXHIYHOTO 1HCTPYMEHTapil0 HOPMOTBOPYOCTI, a $K IHTEJEKTYaJIbHOI,
Mi3HaBaJIbHOI Ta METOJOJOTIYHOI KaTeropii, [0 BIAIrpaE KIKYOBY pOib ¥y
3a0€e3nedYeHH1 IUTICHOCTI Ta y3r0JKEHOCT1 3aKOHOJABCTBA. Y PoOOTI OOIPYHTOBAHO,
0 IOPUIWYHI KOHCTPYKII CTaHOBJATH (PYHIAMEHT NPaBOTBOPYOrO MPOLECY,
MOETHYIOYH JIOTTYHY (OpMY, HOPMATUBHUN 3MICT 1 CUCTEMHY OpraHi3ailito MpaBoBOi
Matepii. BuzHaueHo, 0 TpaauiiiiHi YABJICHHS PO HUX SIK MPO «IOPUIAYHI MOJETI»
noTpeOyIOTh MEPEOCMUCTICHHSI 3 YpaXyBaHHSIM HOBHMX BUKIIHKIB ITU(GPOBOI €MOXH,
€BPOIHTETPAIlIHHUX MPOIIECIB 1 3MIHU NApaIUTMHU TTPABOBOTO MHUCIICHHS.

VY nucepraiii IOpUAMYHI KOHCTPYKUII PO3MVISIHYTO Y TPUEAUHOMY BUMIpI — SIK
KOTHITUBHY MOJI€JIb, HOPMAaTUBHO-TEXHIYHUA 1HCTPYMEHT 1 METOA IOPUIUIHOTO
MUCJIEHHS. SIK KOTHITMBHA MOJIEIb IOpUJIMYHA KOHCTPYKUIS € (POpMOIO Mi3HAHHS,
OCMHCJICHHSI Ta y3arajJbHEHHS MPaBOBOI JIMCHOCTI, IO BiAOOpa)kae CTPYKTypy Ta
JTUHAMIKY CYCIUIBHHUX BIJHOCHH Yy IOPUAMYHO 3Hadymux (opmax. Bona cmyrye
CBOEPITHOIO I1HTEJICKTYaJbHOK CXEMOI0, SKa JI03BOJISIE BIJOKPEMHUTH MPABOBE BiJl
HENpaBOBOT0, abcTparyBaTH CYTTEBI O3HAKU MPABOBUX SIBUII 1 BIATBOPUTH iX Yy
JOTIYHO BHOPSAKOBAHOMY BUIJIAl. SIK HOPMAaTUBHO-TEXHIYHMM 1HCTPYMEHT
KOHCTPYKIIisl 3a0e3nedye JOTiYHY IUIICHICTh MPAaBOBUX HOPM, Y3TOJKEHICTh
TEPMIHOJIOTI], BHYTPIIIHIO CHCTEMHICTh 3aKOHOJIABCTBA Ta Iepea0avdyBaHICTh

npaBo3acTocyBaHHs. BoHa € «OyniBelbHUM KapKacom» HOPMAaTHUBHOI'O MaTepialy,
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BU3HAYAE CTPYKTYPY 3B’SI3KIB MK TIMOTE3010, AWUCIIO3MINEI Ta CaHKIE€w. Sk
KaTeropiss  IOPUIMYHOTO  MUCJICHHS  KOHCTPYKIi  BHUKOHY€  Ii3HaBaJIbHO-
MPOTHOCTUYHY (YHKIII0O — 3a 1i J0omoMororw (GopMyrTbcs aOCTpakTHI MoAei
MIPaBOTBOPYOI JISTBHOCTI, 3IIACHIOETHCS TIMOTETUYHE MOJCITIOBAHHS IIPABOBUX
CUTYalliil, MPOTHO3YETHCS €(HeKT HOPMOTBOPUHUX PIIICHb.

JloBeneHo, 10 HOPUANYHI KOHCTPYKI BHPI3HAIOTHCS BIAMIHHHUMH pHUCAMHU
MalOTh BJIACHY CHCTEeMYy Kiacu(ikalliiHuX O3HaK 1 (yHKIIOHAIbHE pPO3MAITTS.
3anponoHOBaHO  YAOCKOHAJIEHY  (aBTOPCHbKY)  KJacH(ikaililo  IOPUIUYHHX
KOHCTPYKI[IH 3a iX ()YHKI[IOHAJILHUM TMPU3HAYEHHSM, SKa OXOIUIIOE MOJCIIbHUH,
VHIQIKYIOUMi,  IHTErpaTUBHUK,  JeMapKalidiHuW,  TpaHcPopMauliHMA  Ta
cTabum3yrounii Buau. ba3oBi KOHCTPYKIIii (POPMYIOTh JIOTIYHY OCHOBY HOPMH TpaBa,
3a0e3nedyroun il BHYTPIIIHIO 3aBEPUICHICTh (HANpPHKIaA, KOHCTPYKLIS MpPaBHII
IOBEIIHKH, CTPYKOTPPIO SAKOi € : TimoTe3a, AMCIO3UIlsSA, caHKil). YHidikyroui
KOHCTPYKIIi CIIPUSIOTh CTAHAAPTU3AIIIT IPABOBUX MOHATH 1 MPOLEAYP, 3a0€31MeUyIOoTh
€IHICTh TEPMIHOJIOTIT B MEXaX 3aKOHOJIABCTBA. [HTErpaTHUBHI KOHCTPYKIIIi € 3ac000M
MDKTaJTy3eBOi B3a€MOJIii, Moyiaroun (parMeHTapHICTh HOPMATHUBHOTO MAaCHBY Ta
CIpusitour  (POpPMYBaHHIO KOMIUJIEKCHUX TMPAaBOBUX 1HCTUTYTIB. Jlemapkariiiini
KOHCTPYKIIi YITKO PO3MEKOBYIOTh C(pepu MpaBOBOrO PETyJIOBAaHHS, BHU3HAYAIOTh
MEX1 KOMIIETEHIIIH 1 30H BIAMOBIIATBHOCTI 1 (PYHKIli OpraHiB IyOJIIYHOI BIAJIH.
TpanchopMmaliiitHi KOHCTPYKIIii 3a0€3Meuy0Th aJanTallilo MpaBOBOr0 PEryJtOBaHHS
JI0 HOBHUX TEXHOJIOTIYHUX 1 COIIaIbHUX yMOB (30Kpema, y cdepi eIeKTPOHHUX
MPaBOYMHIB, LUU(POBUX aKTUBIB, CMapT-KOHTPakTiB). CTabiuli3yrodi KOHCTPYKIIi
COPUSIOTH MIATPUMAHHIO PIBHOBAarM MK MyOJIIYHUM 1 TPUBATHUM 1HTEpECamH,
BUKOHYIOUHU POJIb FOPUIUIHUX «aMOPTHU3ATOPIB» Y KPU3OBUX CUTYAITISX.

Po3po0iieH0 HOBAaTOPCHKUI MIAXIJ IO CTPYKTYPH FIOPUAMYHOT KOHCTPYKIIIi, SIKa
CKIIQJIAEThCS 3 ITHBAPIAaHTHUX €JIEMEHTIB — 1H(OpMAaIlil Ipo: I0pUANYHI (HaKTH, HOPMH,
Cy0’€KTIB TIpaBa K MOTEHIIHUX YYaCHUKIB MPABOBITHOCHH; 1X Cy0’ €KTHBHI MpaBa
Ta X 000B’s3KH, (YHKIIIOHAIHHOTO TMPHU3HAYEHHS Ta IOPUIWYHUX HACIIJKIB, IO
YTBOPIOIOTH ii CTaOLIbHY OCHOBY, (YHKIIOHAJIBHOTO MPU3HAUEHHS Ta IOPUAMYHUX

HACJIIJIKIB, 1110 YTBOPIOIOTH ii CTA01IbHY OCHOBY, — Ta KOHTEKCTYaJbHUX €JIEMEHTIB —
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OPUHLIMIIB, YMOB, TMpOLEAyp peanizamii, oo 3a0e3meuyroTh THYYKICTh 1
IPUCTOCOBYBAHICTh /IO COLIAJbHO-TIPABOBUX 3MiH. Takuil miaxig J03BOJIMB
BU3HAYNTH KOHCTPYKIIIIO 5K i7caibHy MOJIeNb, 371aTHY 10 Moaudikalli, 30epeKeHHs
OCHOBHHUX JIOTIYHUX XapaKTEPUCTUK 1 OHOBJICHHS MiJ BIUIMBOM HOBHUX (PaKTOpiB
MPaBOBOi PpEaJIbHOCTI. AKIICHTOBAHO, IO €BOJIOIIMHA CTIMKICTh KOHCTPYKIIIM
3a0e3neuyye CTaOUIbHICTh 3aKOHOJABCTBA, TOJMI SK IXHS  KOHTEKCTyallbHa
BapiaTHBHICTh BIJKPUBAE MOXJIMBOCTI JUJII MOJEpHi3amii mpaBa 0e3 #oro
pYyHHYBaHHS.

MeTo10510T1YHy OCHOBY JOCIIIP)KEHHSI CTAHOBUTH KOMIUIEKCHUM MiAXia, IO
0a3yeTbCcsd Ha TMO€AHAHHI (PLIOCOPCHKUX, 3araJbHOHAYKOBUX Ta CIELiabHO-
HAyKOBUX METOJIB Ti3HaHHSA. CBITOTMISIHUM TMIAIPYHTSAM pOOOTH BHUCTYIUB
JaJeKTUYHUH MIIX11, [0 JaB 3MOr'Y PO3IJSHYTH IOPUAUYHI KOHCTPYKIIL Y JUHAMILII
ix QopmyBanHa Ta TpaHchopmarlii. 3arajbHa CTpaTeris HAYKOBOTO IOIIYKY
BU3HAYCHA  IHTETPATUBHUM  IMIJXOJOM Y  TO€JHAHHI 3  aKCIOJIOT1YHUM,
IHCTUTYLIIOHAJIbHUM, TPAKCEOJIOTTYHUM, TEJICOJOTIYHUM Ta KOHCTPYKTHBICTCHKUM
M1IX0/TaMH, IO JO3BOJIMIIO BCEOIYHO BUSABUTH I[IHHICHE HAIIOBHEHHS KOHCTPYKIIIHA Ta
iX poib y 3aKOHOTBOPYIA MPaKTULIl SK IHCTPYMEHTIB YHOPSAJIKYBAaHHS MpPaBOBOi
JTIACHOCTI. Y Tpolieci TOCTIKEHHS 3aCTOCOBAHO CHCTEMY METOIIB, 30KpeMa aHallis,
CUHTE3, I1HAYKI[I0, JCNYKII Ta aOCTparyBaHHS IS PO3KPUTTS CYTHOCTI Ta
CJIEMEHTHOTO CKJIaay IOPUINYHMX KOHCTPYKIIIHA, a TaKOX TMOPIBHSUIBHO-TPABOBUN
METOJI Ui 3ICTaBJICHHS BITUM3HSIHOIO Ta 3apyO1KHOTO JIOCBIAY iX BHUKOPHCTaHHS.
3acTOoCyBaHHS CHUCTEMHOTO Ta ()YHKI[IOHAJIBLHOTO METOMIB Jajio 3MOTY 3’iCyBaTH
MICLI€ FOPUIUYHUX KOHCTPYKIIM y MEXaHi3Ml IPaBOBOTO PETryJIIOBaHHS Ta iX pPojb Yy
3a0e3nedeHHi cTabUTLHOCTI TpaBonopsaAky. [IpoBigHe 3HaueHHS Maiau (opMaIbHO-
IOPUIUYHUN Ta CEMAHTUYHUN METOMW, BHKOPHCTAHI JUIA aHaJli3y CTPYKTypH
HOPMATUBHO-TIPABOBUX aKTIB 1 3MICTY MIPABOBUX TEPMIHIB, a TAKOK METO/I IIPABOBOTO
MOJICITFOBAHHS, 0 TO3BOJIMB PO3POOUTH aBTOPCHKI MOJIETl FOPUIUIHUX KOHCTPYKITIN
Ta OOIpyHTYBaTHM HalpsIMU BJOCKOHAJIEHHS 3aKoHOAaBcTBa. KowmruiekchHe
BUKOPHUCTAHHS 3a3HAYEHOI0 THCTPYMEHTapII0 3a0e3meunIio HayKOBY

OOTPYHTOBAHICTh, JOCTOBIPHICTb OTPHMAHMX pE3yJbTAaTIB Ta JAOCITHEHHS METH



JTUCEPTAIITHOTO TOCITIKCHHS.

Busnaueno ocobmuBocTi pOpMyBaHHS IOPUIUYHUX KOHCTPYKIIN y MyOIigyHO-
MIPAaBOBHUX 1 MPHUBATHOIPABOBHUX Trajy3sax. Y MyOJIYHOMY IMpaBi BOHH (OPMYIOTHCS
miJ BIUIMBOM IyOJIYHOTO IHTEpECY Ta TMEpPEeBaXHO IMIEPATUBHOTO METOIY
peryJIfoBaHHs, 3a0e3Neuylour IMpOoIEAypHY BHU3HAYEHICTh, (HOPMaJi30BaHICTh 1
MA3BITHICT, Biagu. BOHM € He JHIIe TEXHIYHUM, a ¢ JIETITHMAIllMHUM
IHCTPYMEHTOM, 10 OOIPYHTOBY€ BIaJHE BTPyYaHHS W BOJHOYAC TapaHTYeE
JOTPUMAaHHS MEX JuCKpemii. Y TMpUBAaTHOMY TMpaBl IOPUAWYHI KOHCTPYKIIIT
B1JI0OpaKar0Th MPUHILIMIK JUCIIO3UTHBHOCTI, aBTOHOMIi BOJII Ta PIBHOCTI CTOpIH.
BoaHouac BUSIBIEHO IXHIO CXWIBHICTh A0 IHCTUTYLIMHOI KOHCEPBATHBHOCTI, SKa
rajibMye€ ajanTalfilo O HOBHX TEXHOJOTIYHUX peaslid. ¥ MDKraly3eBUX MPaBOBHUX
IHCTUTYTaxX IOPUANYHI KOHCTPYKIII BIAITPAIOTh IHTETPAaTUBHY pOJib, 3a0€3Medyroun
rapMOHI3AIlII0 HOPM PI3HUX Taldy3edl Ta [0Jaloud TPAAUIIAHY JUXOTOMIIO
myOJIIYHOTO 1 MPUBATHOIO MPaBa.

VY poGoTi po3kputo TpaHchopMaliHUN TOTEHIIA IOPUIUNYHUX KOHCTPYKIIIH,
3yMOBJICHUH 1TU(POBI3AIIEI0 IPABOTBOPYOCTI. 3aIIPOIIOHOBAHO KOHIICTIIIIIO MTEPEXOTY
Bil CTaTMYHHUX TEKCTOBHX MOJENCH [0 MWHAMIYHMX MAIIMHOYUTAHUX (OpM
(Machine-Consumable Law), sKki 03BOJIAIOTH 3IIHCHIOBATH aBTOMAaTH30BaHE
CTPYKTYpYBaHHS, aHAJITUKy ¥ MOHITOPHMHT HOpM. Takui miaXix BiAKpUBAE
MO>KJIMBOCTI JJIsI CTBOPEHHSI HOBUX (POpPM B3aeMOli MIXK Cy0’€KTOM IpPaBOTBOPYOI
JISUTBHOCTI 1 Cy0O’€KTaMHM  MPaBO3aCTOCYBAaHHS, MIABMILYE TMPO30PICTh  Ta
e()EeKTUBHICTh TPABOTBOPYOrO TMpollecy. ABTOPOM PO3pOOICHO KOHIENTyalbHY
Mozesb HUGpoBoi TpaHcpopMallii IOPUAMYHOI KOHCTPYKINI 3a eTanaMu «BXIJT —
Mpolec — BUXiA», IO BioOpakae €BOJIIOIIO0 MPaBOBOi (OPMHU Bij TPAIUILIHHOTO
TEKCTY J0 IHTENEKTyalbHOI 1HPOPMALIIITHOT MOJENI.

JloBeeHo, M0 B YMOBax KPH30BUX IEPIOAIB OCOOJMBOTO 3HAUYCHHS Ha0yBae
cTabumi3aIifHO-aIaNTalllfHAN MOTEHITIa IPUANYHUX KOHCTpYyKIii. Crabimi3aliiina
byHKIIis 3a0e31euye TpaBOBY BU3HAYEHICTh 1 CIAJKOEMHICTh HOPMOTBOPYOCTI, TOI
K ajamnTainiifHa — HaJa€ CHUCTeMi1 3JaTHICTh OIEpPAaTUBHO pearyBaTd Ha

HerependayyBaHi coliaibHi 3MiHM. Ha mnpukmaal AOCBiay Jep)KaB — UJICHIB
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€pponericbkoro Corozy miax wac mangemii COVID-19 mpoagemoHcTpoBaHO, IO
e(pEKTUBHICTh KPU30BOTO MPABOBOTO PETYJIIOBAHHS 3HAYHOIO MIPOIO 3aJIECKUThH BiJ
SKOCT1 FOPUIUYHUX KOHCTPYKIIH, 3AaTHUX MOEAHYBATH THYUKICTh IPABOBOTO BILIMBY
3 TapaHTISIMU JEMOKPAaTHYHOTO KOHTPOJIO. BusiBieHo, 10 THUMYacoBi MpaBOBi
MexaHi3Mu (Tak 3BaHi1 sunset clauses) 1 mporeaypHi KOHCTPYKIIi Haa3BUYAHHOIO
YOpPaBJIiHHS JO3BOJIAIOTh MIATPUMYBATH CTaOUIBHICTh CHCTEMH, HE TOPYIIYIOYH il
OCHOBOTIOJIOKHUX MPHUHIIMITIB.

ApryMeHTOBaHO, 10 B ymoBax MHudpoBizaiii, riaodanizaiii Ta 3pocTaroyoi
CKJIAJTHOCT] MPAaBOBOI'0 MaTepiajgy IHTETPaTUBHO-CHHTE3y04a (PYHKIIS FOPUIAYHUX
KOHCTPYKIIH HaOyBa€ CHCTEMOYTBOPIOIOYOTO 3HadeHHsI. BoHa moemHye ix
TpaHchopMaIlliiiHi Ta aJamnTailiifHi BJIACTUBOCTI, 3a0€3MEUyI0Yrd METO0JIOTIUHY
€HICTh 3aKOHOJABCTBA. 3alpPONOHOBAHO TPUPIBHEBY MOJENIb peami3amii i€l
byHKII{: HOPMATHUBHO-3MICTOBUM piBeHb — YyHI(DIKaIig TNPaBOBUX TMOHATH 1
MPUHIUIIB, CTPYKTYPHO-TIPABOBUM — CHCTEMAaTH3allisl 3aKOHOJABCTBA Ha OCHOBI
CMIUIBHUX KOHCTPYKTHUBHHMX MOJIENeH; IHCTUTYLIWHUNA — KOOpIWHALIS MisUTbHOCTI
Cy0’€KTIB NPaBOTBOPEHHS, 110 BUKOPUCTOBYIOTH €IWHY KOHCTPYKTHBHY MOBY Y
npolieci NiArOTOBKM HOPMATUBHUX (TIPABOTBOPYMX) pillieHb. Takui miaxig J03BOJISIE
3a0€3MeYUTH IUIICHICTh TMPABOBOI CHCTEMH Ta Y3TO/KEHICTh MIK Taly3eBUMH
IHCTUTYTaMH TIpaBa.

ApryMEeHTOBaHO, MI0 IOPUIMYHI KOHCTPYKIi €  BaXKIUBUM €IIEMEHTOM
IOPUINYHOI TEXHIKH — 1HTEJNEKTYaIbHUMH MOJIEISIMH, 110 MOEIHYIOTh CTAOUIbHICTD
npaBoBOi (HOPMHU, THYUKICTh 3MICTy Ta 3AaTHICTh JO camoperyisiii. TuMm camum
BOHU CTBOPIOIOTH YMOBH JIJIsl YIOCKOHAJICHHSI CUCTEMH 3aKOHOJIaBCTBa YKpaiHi Ta ii
1HTerpallii 10 €BPONEHCHKOTO MPABOBOTO MPOCTOPY.

Kniwwuosi cnoea: ropuouuna KoHcmpykyis, @QyHKYIi 10pUOUYHUX KOHCMPYKYIL,
HOpMa npasa, HOPMAMUBHO-NPABOBULI aKM, 3AKOHOOA8CMBO, Npasomeopua

OIbHICMb, 3AKOHOMBOPYA NPAKMUKA, FOPUOUYHA MEXHIKd, Npaso3acmoc)8aHHs,

yugposizayis.
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SUMMARY

Lavrenko D. O. Legal Constructs in the Legislative Practice of Ukraine. —
Qualification scientific work on the rights of the manuscript.

Thesis for a Doctor of Philosophy, 081 — Law. — Dnipro State University of
Internal Affairs, Dnipro, 2026.

The dissertation is one of the first comprehensive studies in domestic legal
science dedicated to a systematic analysis of the nature, structure, and functions of
legal constructs in the modern lawmaking practice of Ukraine. Its scientific concept is
based on the recognition of legal constructs not only as technical instrumentation for
rulemaking but as an intellectual, cognitive, and methodological category that plays a
key role in ensuring the integrity and consistency of legislation. The study
substantiates that legal constructs constitute the foundation of the lawmaking process,
combining logical form, normative content, and the systematic organization of legal
matter. It is determined that traditional perceptions of them as "legal models" require
rethinking, taking into account the new challenges of the digital age, European
integration processes, and the shifting paradigm of legal thinking.

In the dissertation, legal constructs are considered in a triune dimension — as a
cognitive model, a regulatory-technical tool, and a method of legal thinking. As a
cognitive model, a legal construct is a form of cognition, understanding, and
generalization of legal reality, reflecting the structure and dynamics of social
relations in legally significant forms. It serves as a unique intellectual scheme that
allows for the separation of the legal from the non-legal, the abstraction of essential
features of legal phenomena, and their reproduction in a logically ordered form. As a
regulatory-technical tool, the construct ensures the logical integrity of legal norms,
the consistency of terminology, the internal systematic nature of legislation, and the
predictability of law enforcement. It acts as the "structural framework™ of regulatory
material, determining the structure of connections between the hypothesis,
disposition, and sanction. As a category of legal thinking, the construct performs a

cognitive-prognostic function — through it, abstract models of lawmaking activity are
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formed, hypothetical modeling of legal situations is carried out, and the effects of
rulemaking decisions are predicted.

It has been proven that legal constructs are distinguished by distinctive features
and possess their own system of classification criteria and functional diversity. An
improved (author’s) classification of legal constructs based on their functional
purpose has been proposed, which encompasses model, unifying, integrative,
demarcation, transformational, and stabilizing types. Basic constructs form the
logical basis of the rule of law, ensuring its internal completeness (for example, the
construct of rules of conduct, the structure of which consists of: hypothesis,
disposition, and sanction). Unifying constructs promote the standardization of legal
concepts and procedures and ensure the unity of terminology within the framework of
legislation. Integrative constructs act as a means of inter-branch interaction,
overcoming the fragmentation of the regulatory mass and contributing to the
formation of complex legal institutions. Demarcation constructs clearly differentiate
the spheres of legal regulation and define the boundaries of competencies, zones of
responsibility, and functions of public authorities. Transformational constructs ensure
the adaptation of legal regulation to new technological and social conditions (in
particular, in the field of electronic transactions, digital assets, and smart contracts).
Stabilizing constructs contribute to maintaining a balance between public and private
interests, performing the role of legal "shock absorbers™ in crisis situations.

A pioneering approach to the structure of the legal construct has been
developed, which consists of invariant elements — information regarding legal facts,
norms, and subjects of law as potential participants in legal relations; their subjective
rights and their obligations, functional purpose, and legal consequences, which form
its stable basis, as well as functional purpose and legal consequences, which form its
stable basis — and contextual elements — principles, conditions, and procedures for
implementation that provide flexibility and adaptability to social and legal changes.
This approach allowed for the definition of the construct as an ideal model capable of
modification, the preservation of basic logical characteristics, and updating under the

influence of new factors of legal reality. It is emphasized that the evolutionary
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stability of constructs ensures the stability of legislation, while their contextual
variability opens up opportunities for the modernization of law without its
destruction.

The methodological framework of the study is a comprehensive approach
based on a combination of philosophical, general scientific, and special-scientific
methods of cognition. The dialectical approach served as the worldview foundation
of the work, allowing for the consideration of legal constructs in the dynamics of
their formation and transformation. The general strategy of scientific research is
determined by an integrative approach in combination with axiological, institutional,
praxeological, teleological, and constructivist approaches, which allowed for a
comprehensive identification of the value content of constructs and their role in
lawmaking practice as tools for organizing legal reality. In the process of research, a
system of methods was applied, including analysis, synthesis, induction, deduction,
and abstraction to reveal the essence and elemental composition of legal constructs,
as well as the comparative-legal method to contrast domestic and foreign experience
in their use. The application of systemic and functional methods allowed for
clarifying the place of legal constructs in the mechanism of legal regulation and their
role in ensuring the stability of the legal order. Formal-legal and semantic methods,
used to analyze the structure of regulatory legal acts and the content of legal terms, as
well as the method of legal modeling, which allowed for the development of author’s
models of legal constructs and the substantiation of directions for improving
legislation, were of leading importance. The complex use of this toolkit ensured the
scientific validity and reliability of the results obtained and the achievement of the
objective of the dissertation research.

The specificities of the formation of legal constructs in public-law and private-
law branches have been determined. In public law, they are formed under the
influence of public interest and a predominantly imperative method of regulation,
ensuring procedural certainty, formalization, and accountability of authority. They act
not only as a technical but also as a legitimizing tool that justifies the exercise of

power while simultaneously guaranteeing adherence to the limits of discretion. In
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private law, legal constructs reflect the principles of dispositiveness, autonomy of
will, and equality of parties. At the same time, their tendency toward institutional
conservatism, which hinders adaptation to new technological realities, has been
revealed. In inter-branch legal institutes, legal constructs play an integrative role,
ensuring the harmonization of norms of different branches and overcoming the
traditional dichotomy of public and private law.

The work reveals the transformational potential of legal constructs, conditioned
by the digitalization of lawmaking. The concept of transition from static textual
models to dynamic machine-readable forms (Machine-Consumable Law) is proposed,
which allows for automated structuring, analytics, and monitoring of norms. Such an
approach opens possibilities for creating new forms of interaction between the
lawmaking subject and law enforcement subjects, increasing the transparency and
efficiency of the lawmaking process. The author has developed a conceptual model of
the digital transformation of a legal construct according to the “input — process —
output” stages, reflecting the evolution of the legal form from traditional text to an
intellectual information model.

It is proven that in conditions of crisis periods, the stabilization-adaptive
potential of legal constructs acquires special significance. The stabilization function
ensures legal certainty and the continuity of rulemaking, while the adaptive function
provides the system with the ability to promptly respond to unpredictable social
changes. Using the experience of the European Union member states during the
COVID-19 pandemic as an example, it is demonstrated that the effectiveness of crisis
legal regulation largely depends on the quality of legal constructs capable of
combining the flexibility of legal influence with guarantees of democratic control. It
is found that temporary legal mechanisms (so-called sunset clauses) and procedural
constructs of emergency management allow for maintaining the stability of the
system without violating its fundamental principles.

It is argued that in conditions of digitalization, globalization, and the increasing
complexity of legal material, the integrative-synthesizing function of legal constructs

acquires system-forming significance. It combines their transformational and
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adaptive properties, ensuring the methodological unity of legislation. A three-level
model for implementing this function is proposed: the normative-substantive level —
unification of legal concepts and principles; the structural-legal level -
systematization of legislation based on common structural models; the institutional
level — coordination of the activities of lawmaking subjects using a unified structural
language in the process of preparing regulatory (lawmaking) decisions. Such an
approach allows for ensuring the integrity of the legal system and consistency
between branch institutes of law.

It is argued that legal constructs are an important element of legal technique —
intellectual models that combine the stability of legal form, flexibility of content, and
the capacity for self-regulation. Thus, they create conditions for improving the system
of legislation in Ukraine and its integration into the European legal space.

Keywords: legal construct, functions of legal constructs, legal norm, legal act,

legislation, law-making activity, legislative practice, legal drafting.
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BCTYII

OOrpyHTyBaHHS BHOOpPY TeMH JOCJTiIKeHHs. JMHaMiIYHUNA PO3BUTOK
IPaBOBOi CHUCTEMHU YKpaiHU, 3YMOBIICGHHH €BpOIHTErpalliiHUMHU TMpoLlecaMu Ta
HEOOXIHICTIO pearyBaTH Ha Cy4acHI CYCIUIbHI BHUKJIHKH, BHUCYBA€ II1JBUINECHI
BUMOTHM JI0 SIKOCTI 3aKOHOTBOpYOro Ipoiiecy. EQeKTUBHICT, MpaBOBOIroO
perynoBaHHs 0€3M0CepeHbO 3aJIeKUTh BiJl IHCTPYMEHTAPIIO, 32 TOTIOMOTOIO SIKOTO
3aKOHOJIaBEIlb KOHCTPYIOE HOPMATUBHY peanbHICTh. OIHUM 13 BaXKIWMBHX, MPOTE
HEJOCTATHBO JIOCHDKEHHX 1HCTPYMEHTIB IOPUIUYHOI TEXHIKH, € OPUAHYHI
KOHCTPYKIIii, III0 CTAHOBJISITh CTPYKTYPHY Ta 3MICTOBY OCHOBY 3aKOHOJIaBCTBA.

HesBaxatoun Ha (¢yHAaMEHTaNIbHE 3HAYCHHS, TOHATTS  «IOPUJIAYHA
KOHCTPYKLis» y BITYM3HSHIA MPaBOBIM JTOKTPUHI 3aJUIIAETHCS OJHIEI0 3 HAWMEHII
PO3pOOIICHUX KaTeropii, 0 CIPUYHUHSIE TECOPETUUHY HEY3TOKEHICTD 1, IK HACTIIOK,
MPU3BOIUTH JIO CYNEPEUIMBOTO Ta PparMEeHTApHOTO 3aCTOCYBaHHS IIUX IHCTPYMEHTIB
y 3aKOHOTBOpYiM mpakTulli. [le HeraTMBHO MO3HAYAETHCA HA SIKOCTI HOPMATHUBHO-
MPaBOBUX aKTIB, MOPOJKYE BHYTPINIHI KOJI3ii Ta YCKJIAIHIOE MPaBO3aCTOCYBaHHS.
Curyallisi yCKJIQJIHIOEThCSA TaKUMHU Cy4aCHUMM SIBUIAMH, SK [UQPOBI3aLls
MPaBOTBOPYOCTI, MOTpeda B TMIATOTOBIl HAIIOHATBLHOI MPABOBOI CHUCTEMHU O
KPU30BHUX TEPIOJiB, 110 BUMAara€ CHUCTEMHOTO IMEPEOCMUCICHHS (DYHKI[IOHAIBHOTO
NOTEHIIATy IOPUINYHUX KOHCTPYKIIIH.

HaykoBe miarpyHTs ajis BUKOHAHHS POOOTH CKJIAIM Tpalrll BITYM3HSIHUX Ta
3aKOPJAOHHMX (PaxiBIliB, 110 OXOIUIIOIOTH K 3arajJbHOTEOPETHYHI, TaK 1 CHeliaJIbHI
MUTAaHHS 3aKOHOTBOPYOCTI 1 POJii B HIM IOpUAMYHMX KOHCTpyKuiil. Ilepury rpymy
JOKEpeNl  CTAaHOBJIATH JOCHIJDKEHHS 3arajJbHOTEOPETHYHOrOo Ta  (hiocodChKo-
PaBOBOTO XapakTepy, 30Kpema, Tpaii Takux ydeHux, sk O. M. banuHcbka,
€. 1. binossopos, B. II. Bnacenko, K. M. I'yproBa, O. b. I'oposa, H. B. /laparanosa,
JI. 1. 3amopcrka, O. O. Keama, M. C. Kensman, M. 1. Ko3tobpa, O. 1. Ocaynenko,
C.II Ilorpeonsik, II. M. Pab6inoBuu, O. B.IleapeB Ta I1HmMMX, SKI 3aKJIaJIH
KOHIIENTYyalbHI OCHOBH JJIsi PO3YMIHHS CYTHOCTI NpaBOBHX SIBHII. Baxiuse

3HAUEHHS MJI1 METOJO0JIOTIYHOIO OOIPYHTYBaHHS IOJIOXKEHb POOOTH MajM Tpaili,
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OpucBsiueHl Teopii cucteM Ta (Qurocodii Hayku, 30KpemMa  JOCIHIIKEHHS
C. K.bocrana, JI. A. Tpununu, O. I'. Jlanunesna, B. 1. 3auepkoBHoro,
B. M. Kopobku, JI. A. Jlyus, . B. Ilymxkaps, O. 0. CugopoBuya, O. A. XapyH
TOILIO.

Hpyry rpyry yTBOPIOIOTh HAyKOBI pO3pOOKH, Oe3mocepeHhO MPUCBIYECHI
dbeHoOMeHa IOPUIWYHUX KOHCTPYyKIiM. TeopeTnuHi OCHOBM iX PO3YMIHHS SIK
IHCTPYMEHTIB IOPUIUYHOI TEXHIKA 3HAWIUIA CBId PO3BUTOK Y JOCHIKEHHSIX
I'. 1. boiika, I. I. ba6ina, XK. O. /3eiiko, JI. M. Jlo6pobor, A. O. MyTko,
O. B. 3inuenko, M. C.Kenpmana, M. II. Kynnesuu, M. M. HoBikoBOI,
I'. I. Hemnosuu, b. M. Iliaropoacekoro, O. B. Ckpunuuk, [. [{. Illyraka,
B. JI. fpoubkoro Tta iHmmx. Y poOOTax HUX YYEHHX HOPUAUYHI KOHCTPYKIIii
aHaMI3yIOThCA SK 3aci0 MI3HAHHS, 1/leajJbHAa MOJENb NPaBOBIAHOCHH, 1HCTPYMEHT
CUCTeMaTH3allil HOPMATUBHOI'O MaTepialy Ta €JIEMEHT 3aKOHOTBOPUYOT PAKTUKH.

Tpetio rpyny mKepen CTaHOBJSTH Ipailli, MPUCBIYCHI TPUKIATHUM acleKTam
3aKOHOTBOPYOCTI, FOPUJINYHOI TEXHIKH, PYHKIIOHYBAHHIO MPaBa B yMOBax Cy4aCHHX
BUKJIMKIB Ta MpoOsieMaM 3a0e3MeueHHs sIKOCTI HOpMAaTUBHUX akTiB. Lle Koo nutans,
IO OXOIUTIOE K 3arajbHOTEOPETHYHI PO3BIIKH, TaK 1 JOCBIJ 3aKOPJOHHUX KpaiH,
3HAMIUIO CBOE BimoOpaxkeHHs y nociaiympkenHsx M. bamecky, XK. O. [I3eiiko,
JI. M. Hdobpo6or, E. Makkes, [I. I'. Maunbka, I'. b. Tlomimgyka, JI. 1. Tlpurapm,
4. B. Crynnika, /. [llyaemane, 1. 1. lyTaka, B. C. lllep6inu Ta iHIIUX.

YerBepTy Trpymy YTBOPIOIOTH  JOCHIKEHHS, TPUCBSIYCHI IUGPOBIi
TpaHcopMmarlii  TpaBOTBOPYOCTI, 3aCTOCYBAHHIO  INTYYHOrO  IHTEJIEKTY Ta
MojepHizalii myOaiyHoro ympapmiHHsA. Came 10 1€l Tpynu HajexaTh Mpaii
O. C. I'unaxu, A. I1. Konecnikosa, [I. I'. Manbka, 1. O. Ilaciunoi, O. B. Ilerpummna,
I'. b. Ilomimyxka, JI. I. Ilpurapu, 1. B. Cyxony6oBa, B. C. Illep6inu, a Takox
aHaJIITUYHI TOKyMEHTH €Bponechbkoi KoMicii.

OpHak, HE3BaXKAlOYM Ha 3HAYHUI HAYKOBHM JOPOOOK, Opakye KOMIUIEKCHOTO
JOCIIIJIKEHHS, SIKe O pO3KPHUBAIO POJb IOPUAMYHUX KOHCTPYKIIIH came B CydacHId
3aKOHOTBOPYIM MpaKTULl YKpaAiHU 3 ypaxyBaHHSIM IXHbOI 0araTOBUMIPHOI MPUPOAU

Ta HOBHMX (YHKIIIM, 10 BHHUKAIOTh I1J] BIJIMBOM TJI00QJIBHUX TpaHCc(popMarliil.
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HenoctaTHhO BUBUEHMMU 3aJUIIAIOTHCS IXHIN aJanTaliiftHuii, TpanchopmatiitHuii Ta
iHTerpaTBHUM NoTeHIal. HeoOXiiHICTh 3alTOBHEHHS ITi€l TPOTATMHU Ta PO3POOKH
HAyKOBO OOTPYHTOBAaHMX PEKOMEHJalllil 100 MOJIepHI3allii 3aKOHOTBOPYOIO
IpOIECy Yepe3 ONTUMI3allll0 BUKOPUCTAHHS OPUIMYHUX KOHCTPYKIIIHA 3yMOBIIIOE
aKTyaJbHICTh 00paHOi TEMH TUCEPTAIIHHOTO JOCTIKCHHS.

38’530k po0d0TM 3 HAYKOBMMH MpPOrpamMaMu, IUIAHAMH, TEMAMM.
Hucepraniitne gochimkeHHs Biamnosinae Ilepeniky NpIOPUTETHUX TEMAaTHUHHUX
HaIpsIMiB HAYKOBUX JOCIIJXKEHb 1 HAYKOBO-TEXHIYHUX PO3p0OOK Ha mepion o 31
TPYyAHS POKY, HACTYMHOTO MiCIisl MPUIMHEHHS] a00 CKaCyBaHHS BOEHHOTO CTaHY B
Vkpaini, 3arBepmkxeHoro IlocranoBoro KaOinety MinicTpiB VYkpaiHu BiA
30.04.2024 Ne 476; . 16 cr. 1 Ykasy Ilpesunenta Ykpainu «Ilpo Ilim cranoro
po3BuTKy VYkpainu Ha mnepiog g0 2030 poky» Bim 30.09.2019 Ne 722;
HamionanbHoro nporpamoro iHdopmatuzanii (. 1 ct. 3 «po3poOka, BIIPOBAKEHHS
Ta 3aCTOCYyBaHHS 1H(OpMalifHO-KOMYHIKAIIHHUX TEXHOJOTIH Yy Jep>KaBHOMY
yIpaBJiHHI, MICUEBOMY CaMOBPSAYBaHHI Ta CYCIUIBHOMY KUTTI»), 3aTBEPIKEHOIO
3akonoMm Ykpainu Big 01.12.2022 Ne 2807-IX; Ctparerieto po3Butky HarionansHoi
akazemii mpaBoBUX HayK YKpainu Ha 2021-2025 poku, 3aTBEpI>KEHOI0 TOCTAHOBOIO
saranpaux 300piB HAIIpH Vkpainu Big 26 6epesns 2021 p. Ne 12-21 (mm. 1.2.
«YIOCKOHAJICHHS HAIIOHAJbHOI MpPaBOBOi CHCTEMH Ta 1 ajgamTamii 10
eBponelickkoro mpaBa» Ta 1.9. «IIpaBoBe 3abe3nedeHHs iHGoOpMaliiiHOi chepu»
MPIOPUTETHUX HAMPSAMIB TOMAJBIINX MPABOBUX OCTIIKEHB); TEMOI HAayKOBHUX
JOCHIIKeHb J[HITPONETPOBCHKOIO JEP>KaBHOTO YHIBEPCUTETY BHYTPIILIHIX CIIpPaB
«TeopeTnko-MeToIONOrIYHI  Ta NPHUKIAIHI NpoOJEeMU AEP>KABOTBOPEHHS Ta
MpaBOTBOpPEHHA B YKkpaiHi» (3atBepmkena 05 rpymus 2018 p., peecrpamiitHuit
Homep 0118U100436).

Merta i 3aBaaHHs 10CaigxeHHsl. MeToI0 nucepTaliitHoi poOOTH € BUPIIICHHS
KOHKPETHOTO HAyKOBOTO 3aBJAaHHS 3 YTOYHEHHS 3MICTy TOHSTTS IOPUIAYHUX
KOHCTPYKIIIH, pO3KPUTTS iXHBbOI CYTHOCTI, BUJIOBOI Ju(dEpeHIiallli boro moHsTTs, a
TaKOXX 3’SICYBaHHS 1X (PYHKIIOHAJBHOTO MPU3HAYEHHS W PO3pOoOKH Ha Iii OCHOBI

HAYKOBO OOIPYHTOBAHUX MPOMO3UIIH OO0 ONTUMI3ALlli BUKOPUCTAHHS FOPUIUIHUX
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KOHCTPYKIIN y CydacHOMY ITPaBOTBOPUOMY ITPOLIECI.

JIJist MOCSITHEHHS TIOCTABJICHOI METH HEOOXITHO BHPIMIUTH TaKi JOCIHITHUIIBKI
3A80AHHA:

— JOCIITUTH MOHATTS Ta QYHKIIT IOPUANYHUX KOHCTPYKIIii;

— Ha OCHOBI aHaNI3y y3araJlbHUTH ICHYIOUI Ta 3alpOIIOHYBAaTH HOBI IJIXOIH
0 Kiacudikaiii OPUAMYHUX KOHCTPYKIIM, a TakoX 3’SICyBaTH CTPYKTYpY IUX
IIPaBOBUX SIBUIII,

— BU3HAUUTU METOJOJIOTII0 JIOCHI/DKEHHS HOPUAMYHUX KOHCTPYKIINA Y
3aKOHOTBOPYIM MPAKTHII];

— 3’sCyBaTU pOJb IOPUAMYHHMX KOHCTPYKUIA y mpoueci (opmMyBaHHS
myOJIIYHO-TIPABOBUX Tally3eH;

— OXapakTepu3yBaTU OCOOIMBOCTI ()YHKIIOHYBAaHHS IOPUAMYHUX KOHCTPYKIIIH
y nporieci GopMyBaHHS Tally3ed TPUBATHOTO MPaBa,

— BCTAQHOBUTH  3HAYEHHS IOPUIUYHMX KOHCTPYKIIH y  (opmyBaHHI
MDKTaJly3eBUX IHCTUTYTIB NIPaBa;

— po3kputu TpaHchopMaliiHy GYHKIIIO OPUAAYHAX KOHCTPYKIIA Yy
KOHTEKCTI LM poBi3allli Ta aBTOMaTU3alll1 IPABOTBOPYOCTI;

— HOCIIIUTH cTaOuII3aiHO-aManTa iHU N IMOTEHII AT IOPUANIHUX
KOHCTPYKIIH y KpU30B1 NIEP10JIA CYCHTHBHOTO PO3BUTKY;

— OOIpyHTYyBaTH IHTErpaTUBHO-CUHTE3YIOUY GyHK1I1I0 FOPUINYHHAX
KOHCTPYKIIIH y CHCTeMHI MOJIepHi3ailii 3aKOHOTBOPUYOTO TPOIIECY.

06 ’exm 0ocniddcenHss — TEXHIKO-IOPUIUYHI 3aCO0M B 3aKOHOTBOPYIH MPaKTHUIII
Ykpainu.

IIpeomem Oocniodicenns — YOPUANIHI KOHCTPYKIIT B 3aKOHOTBOPYIN MPaAKTHUIIL
Yxkpainu.

MeTo10/10TiYHY OCHOBY AHCEPTALil CTAHOBUTDH CYKYITHICTH METOJOJIOTTYHUX
MIXOIB 1 NPUHIMIIB, a TAaKOX 3aralibHOMUTIOCOPCHKUX, 3aralbHOHAYKOBHX Ta
CIelialbHO-HAYKOBUX METOJIIB IM3HAHHS, 1110 3a0e3Meuniii BCEOIUHUM, CUCTEeMHUH 1
KOMIUIEKCHUM aHali3 IPUINYHUX KOHCTPYKIIH SIK TEOPETUKO-TIPaBOBOrO (heHOMEHA

Ta IHCTPYMEHTY IIPABOBOT'O PETYJIIOBAHHS.
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CBITOTJISIIHUM TIATPYHTSIM JOCTIDKEHHS OYB MIAJICKTHUYHHM MAXiA, Yy
MEKaxX SIKOTO BHKOPHUCTAHO OKpEMi MPUHIMIHN IM3HAHHSA, IO JaJI0 3MOTY
PO3IIISHYTH FOPUINYHI KOHCTPYKIIIT Y AUHAMIII X popMyBaHHs, QyHKIIIOHYBaHHS
Ta TpaHnchopmarii B cuctemi mpaBa (migposaim 1.1, 2.2). Jlo METOI0IOTI9HUX
MIIXOAIB, 110 BHU3HAUWUIIA 3arajbHy CTpaTEril0 HAyKOBOTO IMOIIYKY, HaJIEKHUTh
IHTETpaTUBHUM MIAX1J, SKUM cPopMyBaB KOHIENTYaJIbHY MEXY JOCHTIIXKEHHS Ta
3a0e3MeynuB MOEJAHAHHS TI3HABAJBbHOTO MOTEHIIaNy 1HMMX miaxonaiB. Oxpemi
aCIeKTU JOCIIIKEHHS ITPYHTYIOTHCSI Ha aKClOJIOTIYHOMY MiJX0/l1, 3aCTOCOBAHOMY
JUIS BUSIBJICHHSI L[IHHICHOTO HANOBHEHHS IOPUAUYHUX KOHCTPYKIIA y KOHTEKCTI
NPUHLMIIB BEPXOBEHCTBA IpaBa, IPaBOBOI BU3HAYEHOCTI Ta €(QEKTUBHOCTI
MPaBOBOTO peryntoBaHHA (miapo3ainu 2.3, 3.3), a Takok Ha IHCTUTYIIOHAIHLHOMY
MIAXO/1, SKWAW JO3BOJMB PO3MJISAAATH IOPUAWYHI KOHCTPYKIII SK €JIEMEHTH
IHCTUTYIIOHAJII30BAHOI 3aKOHOTBOPYOI MPAKTUKHU Ta pe3yJbTaT (hopmasi30BaHUX
npoleayp MpaBOTBOPYOI AisbHOCTI (migmyHktd 2.2, 2.3). 3 mpakTUKO-
OpIEHTOBAHMX MO3ULIN BUKOPUCTAHO MPAKCEOJOTIYHMI MiAXiJ, COpSAMOBaHUN Ha
OI[IHKY JOIIJBHOCTI, €(PEKTUBHOCTI Ta HACHIJKIB 3aCTOCYBaHHS IOPUIUYHUX
KOHCTPYKIIN Yy CydYacHiil 3akOHOTBOpYIM nismpHOCTI (po3ain  3). AmnHami3
GYHKIIOHYBaHHSA  IOPUAMYHUX  KOHCTPYKIIH 3  ypaxyBaHHAM  I1JIbOBOTO
NpU3HAYEHHS  HOPMATHUBHO-TIPABOBMX  aKTIB  3AIHCHEHO 13  3aJly4YCHHSIM
TEJICOJIOTIYHOTO migxoay (po3aut 2). Takoxk y JOCHIKEHHI 3aCTOCOBAHUM
KOHCTPYKTUBICTCHKHUM MIAX1J, SKUW JTO3BOJUB OCMUCIUTH OPUIUYHI KOHCTPYKIIIT
K pe3yJIbTaT HOPMATHUBHOI'O KOHCTPYIOBAHHS MPABOBOI IMCHOCTI Ta IHCTPYMEHT
YIOOPSAKYBaHHS  COIIaJIbHO-IPAaBOBHX TMPOIECIB Y MeEKaxX 3aKOHOTBOPYOIi
MPaKTUKH.

VY mpomeci AOCHIIKEHHS IIMPOKO BUKOPUCTAHO 3araJibHOHAYKOBI METOIU
Mi3HAHHS, 30KpeMa aHali3 1 CHHTE3 — ISl PO3KPUTTS 3MICTY Ta €JIEMEHTHOTO CKJIAIy
IOPUINYHUX KOHCTpyKIiM (migposmimu 1.1, 1.2); iHAykiio 1 AeAyKIi0 — TpH
dbopMyIIIOBaHHI TEOPETUYHHUX Yy3arajibHEHb Ta BUCHOBKIB (mimpo3aiau 1.1, 3.3);
abcTparyBaHHS — 3 METOI TEpPEXOJy BiJl 3arajJlbHOTO PO3YMIHHS HOPUIUYHHUX

KOHCTPYKIIIH 70 IOCTIKEHHS 1X OKpeMHX PI3HOBHUIIB 1 (YHKI[IOHAIBHUX TPOSBIB
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(migpo3mimu 1.2, 2.1); MOpIBHAJBHUNA METOA — IJIs 3ICTaBJICHHS TMIAXOAIB 10
BUKOPHUCTAHHS IOPUAMYHUX KOHCTPYKIINA y HalllOHAIBHOMY Ta 3aKOPJAOHHOMY IpaBi
(miapo3min 3.2). 3acTocyBaHHA CHUCTEMHOIo Ta (YHKIIOHAJIBHOTO METOJIB Jajio
3MOTY 3’dCyBaTH MiClle IOPHIMYHMX KOHCTPYKIIM Yy MeXaHi3Mi MpPaBOBOTO
peryjioBaHHs, iX poOJb y 3a0e3nmedyeHHl Y3roJKEHOCTI MpaBOBUX HOPM Ta
CTa0lJILHOCTI TIPABOIOPSIKY, a TaKOXX BHU3HAYUTH OCHOBHI (DYHKIT FOPUIAMYHHX
KOHCTPYKIIIH y paBoBiil cucteMi (miapo3ainu 2.1, 3.3).

Cepen cneniaibHO-HayKOBUX (FOPUIUYHUX) METOJIB MPOBIAHE 3HAUCHHS MaB
dbopMaTbHO-IOPUAUNYHUN METOMA, SKHH BHUKOPUCTAHO JUIS aHajidy HOPMaTHUBHO-
IPaBOBUX aKTIB, IOPUIUYHUX KATErOpiil 1 KOHCTPYKTUBHUX MOJENEH, 0 3aKpIIIeHI
y YAHHOMY 3aKOHOAABCTBI (miapo3aiau 2.1, 3.1). CeMaHTUYHUI METO]] 3aCTOCOBAHO
JUISL JTOCHIJIKEHHS 3MICTY Ta 3HAYEHHS MPABOBHX TEPMIHIB 1 KOHCTPYKTHBHHUX
dbopmymoBanb (miaposain 1.3). MeTtox mnpaBOBOro MOJEIIOBaHHS J03BOJIUB
chopMyBaTH y3arajlbHEHI TEOPETHUYHI MOJIeNi IOPUIUYHUX KOHCTPYKIIA Ta
BU3HAYUTH HANpPSIMH iX yJOCKOHAJIEHHS B yMOBax Cy4acHOTO PO3BUTKY IPaBOBOT
cuctemu (miaposaim 2.2, 3.3).

KommiekcHe BUKOpHUCTaHHS 3a3HAYeHUX MIAXOMIB 1 METOAIB 3a0e3Meumio
HAyKOBY OOTPYHTOBAHICTh OTPUMAHUX PE3YJIbTaTIB, JOCTOBIPHICTH BUCHOBKIB Ta
JOCSITHEHHSI METH TUCEPTAIIHHOTO JOCIIHKCHHS.

Hopmamueny ocnosy oocniodcennss cTaHoBISATH KoHcTuTyuis Ykpainu,
KoauGiKoBaH1 aKTH, 3aKOHH YKpainu (30kpema, 3akoH Ykpainu «IIpo mpaBoTBOpUy
nisnpHICTE» Ta Pernmament BepxoBHoi Paau), mig3akoHHI HOPMAaTUBHO-TIPABOBI AKTH,
a TaKOXK OKpeMi akTH npasa €Bponeiicbkoro Coro3sy.

Ingopmayiiinoro  6azoro ciayryBaau HayKOBI TIpali BITYM3HSHUX 1
3apyODKHUX YUYEHHMX y Taily3l Teopii npaBa, IOPUIWYHOI TEXHIKH Ta Trajly3eBUX
IOpUIMYHUX HAYK.

Emnipuuny ocunogy chopMmyBaau Mmatepiadd 3aKOHOTBOPUOI MPAaKTHKH,
aHaJITA4YHI 3BITH (30Kpema, JOCIHiKeHHs €Bporeiickkoi koMicii «Po3poOka
3aKOHO/IaBCTBA B €MOXY MITYYHOTO 1HTENEKTY Ta IU(pOBi3allii») Ta JaHi, OTpUMaHi 3

odimiitHoro BeOnoptany BepxosHoi Pagu Ykpainu.
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HaykoBa HOBHM3HA oJiep:KaHMX pe3yJabTaTiB MOJSITae B TOMY, IO JUCEpTaLlis
€ OIHUM 13 TepmUX Yy BITYU3HIHIN HAyIll KOMIUIEKCHHM JOCIHIKEHHSM,
MPUCBAYECHUM TEPEOCMUCICHHIO (YHKIIN IOPUAMYHUX KOHCTPYKIINA y CydacHId
3aKOHOTBOPYIM MpakTUIl YKpaiHu. Y Mexkax poOoTh cPopMyIbOBaHO HHU3KY
MOJIOKEHB, 1110 XapaKTEPU3YIOThCSI HAYKOBOK HOBU3HOIO:

snepuie:

— HAaJIaHO PO3YMIHHS CTPYKTYpPU IOPUAMYHUX KOHCTPYKLINH HMUISIXOM MOALUTY ii
CJIEMEHTIB Ha OCHOBHI (IHBapiaHTHi) — IOPUAWYHI (aKTH, HOpPMHU, CYO €KTH,
(yHKLIOHAJIbHE MPU3HAYEHHS Ta HOPUAMYHI HACHIJKH, IO YTBOPIOIOTH CTaOUIbHY
JIOTIYHY OCHOBY KOHCTPYKIIii, — Ta T0AATKOBI (KOHTEKCTYallbH1) — IPUHLIMIH, YMOBH
Ta MEXaHI3MHM peaji3alli, sKki 3a0e3meuyloTh ii THYYKICTb, aJanTUBHICTH 1
BapIaTUBHICTh Y IPAaBOTBOPYIN MPAKTHUILIL;

— OOIPDYHTOBAaHO AaBTOPCHKUI KOHLENT BHYTPIMIHBOI OyIOBU IOPUAUYHOL
KOHCTPYKIIIH, CKJIaJHUKaMU SIKOTO € SIBUIA IMpaBoi AificHOCTI (fopuauuHi (hakTH,
HOpMH, CyO’ekTH, (YHKI[IOHAJIbHE NPU3HAYCHHS Ta IOPUIUYHI HACHIJIKH), IO
YTBOPIOIOTH CTaOUIbHY JIOT1YHY OCHOBY KOHCTPYKIIli, a iH(popMaIlis akyMyJibOBaHa B
IOPUIMYHI KOHCTPYKIIIi, 1[0 Mae€ JIOTIKO-TpamMaTudHy Gopmy, iHpopMmauis npo i
SBUIIIA,;

— OOIrpYHTOBAaHO TOJIJI €JIEMEHTIB IOPUAMYHOI KOHCTPYKIi Ha OCHOBHI
(iHBapiaHTH1), A0 SKUX BIJHECEHO IOPUAMYHI (PAaKTH, MPaBOBI HOPMH, CYyO €KTIB,
dbyHKIIOHATPHE  TPHW3HAYEHHS Ta  IOPUAWYHUA  HACHIJOK, 1  JIOJATKOBI
(KOHTEKCTyallbH1), IO BKJIIOYAIOTh MPAaBOBI MPUHUMUIIKA, YMOBH Ta MEXaHI3MU
peanizarii;

— po3po0JIeHO KOHIENTyallbHY MOJENb MUKy TpaHchopmarili ropuandHoi
KOHCTPYKIIii B Iu(ppoBOMY cepeoBuiili 3a cxemor «Bxin — Iporec — Buxiny, 1o
3a0e3neyye TIEepeTBOPEHHS CTATUYHOI HOPMH Ha CTPYKTypy, HpHUIATHY [0
aBTOMAaTH30BaHOI 0OPOOKH,

VOOCKOHAJIEHO!

— 3MICTOBHE HANOBHEHHS KaTeropii «OpUAUYHA KOHCTPYKILIs», IO

BUpa3uiIocs y (popMysroBaHHI aBTOPCHKOTO BU3HAYEHHS i1 SIK CUCTEMHOI KaTeropii,
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M0 Ma€ TPUEAUHY NPUPOAY (KOTHITUBHA MOJENIb, HOPMATUBHO-TEXHIYHUN
IHCTPYMEHT, METOJ] IOPUAMYHOTO MHUCJICHHS) 1 CIyrye JUisi KOHLENTyali3allii,
CTPYKTYpPHOI OpraHizaiii Ta METOJ0JIOTIYHOIO ONPAIIOBAHHS [IPaBOBOI MaTepii;

— KiacuikaIio OPUINYHUX KOHCTPYKI[N HUISXOM BHOKPEMJICHHS iX THUIIIB
32 KpUTEpiEM (PYHKIIOHAIBHOIO IPU3HAYEHHS y 3aKOHOTBOPYOMY IIPOLECl; HA
BIJIMIHY BiJl HasSBHMX HAyKOBHX IIIJXO/IB, OOIPYHTOBAHO BHUJILJICHHS 0a30BUX
(MOAenbHUX),  YHIQIKYIOUMX, IHTErpaTUBHUX, JEMapKalliifHMX, a  TaKoX
TpaHchOpMAIIITHUX Ta CTaOLTI3YIOUMX KOHCTPYKIIIM, IO T03BOJIsIE TU(PEPEHIIIOBATU
IHCTpYMEHTAp1d HOPMOTBOPYOCTI 3aJIEKHO BIJl CTPATEriyHUX 3aBJaHb MPaBOBOIO
PETYIIOBaHHS;

— KOHLETUII0 TPUEAUHOI NPUPOIU IOPUIAMYHOI KOHCTPYKIIi, PO3KPUBILU
B3a€MO3B 130K 11 KOTHITUBHOTO, HOPMATHBHO-TEXHIYHOTO Ta METOJI0JIOTITYHOIO
BUMIPIB SIK OCHOBH i1 YHIBEPCAJILHOCTI B 3aKOHOTBOPYOCTI;

— cucTeMaTu3alilo  (QYHKIIH  OpUIUYHUX  KOHCTPYKIM  HUIIXOM  iX
Kkjacudikauii 3a TpboMa KputTepisiMu: cheporo peanizalii (TEOpeTUKO-TOKTPUHANIbHI,
HOPMOTBOPYO-TEXHIYHI, PaKTUYHO-peaTi3alliiifi), XapakTepoM BILIUBY
(perynsTvBHI, METOIOJIOTIYHI, KOMYHIKATHBHI, YTWIITapHI) Ta CTyIEHEM
abCTPaKTHOCTI;

— PO3YMIHHS CTPYKTYPH IOPUJIMYHHUX KOHCTPYKIIIH, 3alpPOIIOHOBAHO IMOLI il
€JIEMEHTIB Ha OCHOBHI (IHBapiaHTHI) — IOPUAWYHI (PaKTH, HOPMHU, CYO’ €KTH,
dbyHKIIOHATBPHE TPU3HAYCHHS Ta FOPUAWYHI HACTIJKHU, IO YTBOPIOIOTH CTaOUIbHY
JIOTIYHY OCHOBY KOHCTPYKIIii, — Ta T0AATKOBI (KOHTEKCTYallbH1) — IPUHILIMIIH, YMOBH
Ta MEXaHI3MHM peani3aiii, sKi 3a0e3MeuyyioTh ii THYYKICTh, aJalTHUBHICTH 1
BaplaTUBHICTh Y TPABOTBOPYIN TTPAKTHIIL;

— cucTeMy (PYHKIINA IOPUIUYHUX KOHCTPYKIIH HUISIXOM B1IOOpaKE€HHS iX PoJii
y Cy4acHOMYy TMpaBOTBOopuoMy mporeci. Jlo 1mi€i cucreMu BiJHECEHO:
TpaHchopMatliitHy QyHKIIiI0, IO aaNnTye 3aKOHOJIABCTBO 10 MU(PPOBUX, COIIATFHUX
1 €BpOIHTErpamiiHuX 3MiH; CcTaOUIi3allifHO-alanTalliiHy, 10 CHOPSIMOBYE Ha
HiATPUMaHHS PIBHOBAard MK MPaBOBOK BU3HAYEHICTIO TA THYUYKICTIO PEryIIOBaHHS;

Ta 1HTETPAaTUBHO-CUHTE3YIOUY, IO (OPMYyE CHUCTEMHY €EIHICTh 1 METOJOJOTIUHY
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LIUTICHICTh 3aKOHO/IaBCTBA;

HAOYI0 NOOANLULO20 PO3BUMKY:

— y3arajJbHEHHS XapaKTEePUCTHK IOPUIUYHMX KOHCTPYKIH (abcTpakTHO-
MOJEIBHUM  XapakTep, JOriuHa mo0yaoBa, YHIBEPCAIbHICTh, CHCTEMHICTb,
dbopmalibHa BU3HAYEHICTH) 3 YpaxXyBaHHSIM 1XHBOT TPUEUHOI IPUPOJIN;

— PO3YyMIHHA 3MICTy Ta (YHKIIOHYBaHHS MOPUIAUYHUX KOHCTPYKIIH Yy
IPUBATHOMY, MyOJIYHOMY Ta MIKTaldy3eBOMY KOHTEKCTaX, BU3HAUEHO IX KIIFOUOBI
O3HaKM — CTPYKTYpPHY BHM3HAYEHICTh, 3JATHICTh 1J€aJBHOTO MOJIEIIOBAHHS
IIPaBOBIJHOCHH, HOPMATHBHY YHI()IKOBAHICTh, 1HCTUTYLIMHY THYYKICTb, 3/1aTHICTb
710 1HTerpauii HOpM pI3HUX MPABOBHX CHCTEM, a TAaKOX MOJBIMHICTH Opl€HTAIlll: Ha
aBTOHOMitO Boii (y cdepi mpuBaTHOTO IpaBa) Ta Ha nyOmiyHUil iHTEpec (y cdepi
nyOJIIYHOro Mpasa);

— 3aCTOCYBaHHS CYYaCHHUX METOJOJOTIYHUX MiIXO0JIB (T€pPMEHEBTHUYHOIO,
aKC10JIOT'1YHOT0, KOHCTPYKTHUBICTCHKOTO) J0 aHaII3y HOPUIUYHUX KOHCTPYKIIIH, 110
JO3BOJIWJIO PO3TJIIHYTH iX HE JIMIIE SIK TEXHIYHUU IHCTPYMEHT, a 1 SIK 1HCTPYMEHTH
YIOPSAIKYBaHHS COIIAJIbHO-TIPABOBOI peabHOCTI, MO BigoOpaxkae Ta Qopmye
MPaBOBY KapTHHY CBITY.

IIpakTyHe 3HAYEHHS OJEP:KAHMX pe3yJbTaTiB MOJISIrae B TOMY, LIO
chopMyIbOBaHI B JIUCEPTAIlli TEOPETUYHI TMOJIOKEHHS, BUCHOBKH Ta PEKOMEHAAIlil
MOXXYTb OyTH BUKOPHCTAHI:

— Y HAyKOBO-JOCTIAHIN cdepli — AK TEOpEeTUYHA OCHOBA IS TMOJATBIINAX
JOCIIIJIKEHb MPOOJEM IOPUIUYHOI TEXHIKH, TEOpli MPaBOTBOPYOCTi, HHU(pOBi3alii
IpaBa Ta Tally3eBUX IOPUIUIHUX HAYK;

— Y 3aKOHOTBOPYIiH JiSUTBHOCTI — JIJIs1 BIOCKOHAJICHHSI METOI0JIOTIT MATOTOBKU
HOPMATUBHO-TIPABOBUX AaKTIB, MIJBULICHHS I1XHBOI SKOCTI, CHUCTEMHOCTI Ta
y3TOJIPKEHOCTI;

— y HaByYaJbHOMY IIpolleCl — TiJ Yac BHKJIAJaHHS TaKUX HaBYAJbHUX
TUCIUILTIH, K « Teopist aepkaBu 1 npaBay, «Koncturyuiiine npaso», « HopmoTBopua
nisbHICTEY, «IIpaBo €Bpomeiicbkoro Coro3y», a TakoX CIEHladbHUX KypCiB,

NPUCBAYEHUX MPOOIEMaM MPaBOTBOPUOCTI Ta FOPUIUYHOT TEXHIKH.
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Anpobanis pe3yiabraTiB Aucepramii. OCHOBHI TOJIOKEHHS, BHUCHOBKH Ta
pe3ynabTaTH JOCTIKEHHS MPOWIUIM ampoOalilo Ha HU3LI HAyKOBO-TIPAKTHUYHUX
KOH(EepeHIIH MIKHApOIHOTO Ta BCEYKPAiHCHKOTO PIBHIB, /e OTPUMAIN MO3UTHBHY
OILIIHKY HAYKOBOi CHUIBHOTH. 30KpeMa, OKpeMi acleKTH TeMH Oyau BHCBITJICHI Y
JIOTIOBI/ISIX aBTOpa Ha TaKUX HAyKOBUX 3axojax: «Mosa 1 mpaBo» ([nimpo, 25
»oBTHs 2022 poky); «MoBa i1 mpaBo» (JIninpo, 17 sxoBTHs 2023 poky); «IHHOBAITIHHI
HAYKOBI JIOCII)KEHHS: IPAaBOBUI, EKOHOMIYHMIA Ta couianbHuil BuMipmw» ([uirpo, 24
muctonana 2023 poky); «AKTyalibHI MPOOJIEMHU JIePKaBOTBOPEHHS, MTPABOTBOPEHHS
Ta mpaBo3actocyBaHHs» ([Himpo, 5 rpyans 2024 poky); «BepXoBEHCTBO Mpapa:
JOKTpPHUHA 1 IPAKTUKA B YMOBAX CYYaCHHMX CBITOBHX BHKJIMKIB» (JlHIIpO, 23 TpaBHA
2025 poky); «MojepHizallisi HAI[lOHAJTBHOI CUCTEMHU MYOJIIYHOTO YIPABIIHHS Ta
npaBa B KOHTEKCTI €BpONEHCHKOI iHTerpamii Ykpainum» (XepcoH—KponuBHULBKHIA,
30 TpaBHs 2025 poky).

Iy6aikanii. Kiro4oBi 1mojokeHHsT Ta BUCHOBKH JUCepTallii BUCBITIEHO B 12
HayKOBUX myoOmikamisx. llei mopoOok BkiItowae 6 craTeil, omyOJiKOBaHHWX Y
NpOBIIHMX (axOBUX BHJAAHHIX YKpaiHU 3 IOPUIMYHMX HAyK, a Takox O Te3,
OTIPWIIIOIHEHUX 32 TIJCYMKaMH JIOTIOBiIed Ha HAyKOBO-TIPAKTHYHUX 3aX0jax
MDKHAPOIHOTO Ta BCEYKPATHCHKOTO PiBHS.

Ctpykrypa Ta o0car aucepramii. PoOoTa ckimagaeThcsi 31 BCTyIy, TPbOX
pO3aUTiB, 1O 00’ €qHYIOTh JAEB’SITh MIAPO3AUIIB, 3arajlbHUX BUCHOBKIB Ta CIHUCKY
BUKOPUCTAHUX JDKEpeN. 3aranbHuil oOcsr mucepTarlii ctaHoButh 208 cTOpiHOK, 3
SKUX OCHOBHOTO TeKCTy 166 ctopiHok. CIMCOK BUKOPUCTAHMX JKepen Hamuye 197

HaliMEeHYyBaHb 1 3aiiMae 21 CTOpIHKY, 4 TOJAATKU BUKJIAJEHO HA 5-U CTOPIHKAX.
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PO3/ILI 1
TEOPETHMKO-METOJOJIOTTYHI 3ACAJIM TOCJIKEHHS
IOPUJUYHUX KOHCTPYKIIN ¥ 3AKOHOTBOPUII IIPAKTHIII

1.1. TlousarTs Ta QyHKUIT OPUANYHUX KOHCTPYKUii

B ymoBax AuHaMiYHOTO PO3BUTKY MPABOBOI CHCTEMHU YKpaiHU, 30KpeMa B
KOHTEKCT1 €BPOIHTETPAIlIfHUX TMPOIECIB, Jefani Oulbllie 3pOCTa€E 3HAYEHHS
BHUCOKOSIKICHOTO 3aKOHOTBOPYOTro mporecy. [Ti1BUIIEHHS pIBHS IOPUANYHOI TEXHIKA
Ta JIOTIYHOI y3rOJKEHOCTI HOPMAaTMBHHMX aKTIB BUMAarae He JIMIIEe MpoQecioHal3My
3aKOHO/ABIIS, aje ¥ riIMO0KOr0 OCMUCIIEHHS 1HCTPYMEHTApII0, 32 IOIOMOI0I0 SIKOTO
TBOPUTHCS MpaBo. OJHUMU 3 KIIFOUOBHUX IHCTPYMEHTIB € IOPUANYHI KOHCTPYKIIIi, 5IKi,
HE3BAKAIOYM HA 4YacTO HESBHY MPUCYTHICTb Y TEKCTaX 3aKOHIB, (HaKTHUUHO
CTaHOBJISITh CTPYKTYPHY Ta 3MICTOBY OCHOBY IPABOBOT'O PETYIIOBAHHS.

KOpunnyHi KOHCTpPYKUIi BIAITpalOTh BHU3HAYAJIbHY pOJb Yy (opMyBaHHI,
IHTepnpeTaiii Ta peaiizaiii MpaBOBUX HOPM, OyIydd OJHOYACHO 3acO00M
MOJICJIFOBaHHS NMPABOBUX CUTYyaIlill 1 3a0e3neYeHHs] MPaBOBOi BU3HAUYE€HOCTI. BoHu €
pe3yJabTaTOM CKJIAJHOTO MPOLECY JIOTIKO-MIPABOBOIO MUCIJIEHHS, IO MOEIHYE B €001
eJIeMEHTH (OpPMasi30BaHOTO IOPUIUYHOTO 3HAHHS, TEXHIKO-IOPUAMYHUX PIMICHb 1
dbutocodii mpaa. Uepes ropuaUyUHI KOHCTPYKIlI B 3aKOHOJABCTBI CTBOPIOIOTHCS
HOPMATHUBHI «MaTpUII», K1 I03BOJSIOTh 00’ €THATH aOCTPaKTHI MPABOBI MPUITUCH 3
KOHKPETHKOIO JKUTTEBUX CUTYaIiM.

Oco0mmBOi  yBarM IOPUAMYHI  KOHCTPYKIi HaOyBalTh y  Mpolieci
3aKOHOTBOPYOi MJISUIBHOCTI, [I€ BOHM BHMKOHYIOTH HeE Jumie (Qopmaiizyouy Yu
CHUCTEMATH3yIOUy pOJib, ajieé W CHPHUSIOTh JTOCATHEHHIO IPaBOBOi CTAOUIBHOCTI,
nependadyBaHOCTI Ta €(EKTUBHOCTI PETYIATOPHOTO BIUIMBY. 3 OJHOTO OOKY, BOHHU
3a0e3MeuyloTh BHYTPIIIHIO JIOTIKYy MPaBOBOI CHCTEMH, 3 IHIIOTO — € 3aco00M
THCTUTYIIOHAJI3AIl]T FOPUANYHOI MOBH, 3aKPIIUIIOYH CTalal MOJAEI HOPMATHUBHOIO
peryoBaHHsI, sIKI MOXYTh OyTH THpaXOBaHI B MEXax OJIHI€I a00 KIJIbKOX Taiy3ei

npasa.
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Opnak, He3BaKalouu Ha (PyHAAMEHTaIbHE 3HAYEHHS, MOHATTA «IOPUAMYHA
KOHCTPYKITisSD» TOCI HE Ma€ €IMHOTO 3arajJhbHOBHU3HAHOTO BHU3HAYCHHS B FOPUIAMYHIN
Hayli. Y  BITYUM3HSHOMY  IMPaBO3HABCTBI ~ BOHO  3JIMIIAETHCS  BITHOCHO
MaJOAOCTI/PKEHUM TOPIBHIHO 3 TaKUMHU KaTEropisiMu, K «IIpaBOBa HOPMay,
«MPAaBOBUM IHCTUTYT» YU «MEXaHI3M IPABOBOrO peryiroBaHHs». lle cnpuunHse
HEY3TOJKEHICTh SIK Y HAyKOBOMY JMCKYpCi, TaK 1 B MPAKTHUI[l MPABOTBOPEHHS Ta
IIPaBO3aCTOCYBAaHHS. SIK HACIIOK — CIOCTEPIraeThes (PparMeHTapHe, a MOACKYIH 1
CylepeusiuBe  3aCTOCYBaHHS  IOPUIMYHMX  KOHCTPYKIIH Yy  BITYM3HSHOMY
3aKOHOJABCTBI, 110 HEraTMBHO BIUIMBA€ HA AKICTh HOPMATUBHO-TIPABOBUX AaKTIB 1
P1BEHb IOPUIUYHOI TEXHIKH B I[IJIOMY.

VY 11bOMy KOHTEKCTI BUHHMKAa€ HarajabHa MOoTpeda B CUCTEMHOMY OCMHCIIEHHI
IPUPOAN FOPUIMYHUX KOHCTPYKLIA: PO3KPUTTI IXHBOIO MOHSATTS, O3HAK, PYHKI[IH Ta
€JIEMEHTHOTO CKJIaJy. 3’sCyBaHHS CYTHOCTI IOPUIUYHUX KOHCTPYKIIH Ma€ HE JIMILE
TEOpEeTUYHE, a ¥ MPUKIIATHE 3HAYEHHS, OCKUIBKU JO3BOJISIE BUPOOUTH YITKI IM1IXO0IU
70 iX KOHCTPYIOBaHHS, BIOCKOHAJIUTH 3aKOHOTBOPYY MAiISUTBHICTH Ta CHIPHUSATH
(dhopMyBaHHIO BUCOKOSIKICHOTO ITPaBOBOT'O CEPEIOBHIIIA.

BianosinHo, Hapa3i METOI0 € BU3HAYEHHS MOHSTTS IOPUANYHUX KOHCTPYKIIIH,
iX XapakTepHUX puc, (QYHKIIOHATHHOTO TPU3HAYCHHS Ta CTPYKTypHU SIK
KOMILJIEKCHOTO SIBUIIIA, 1110 TTOEAHYE B cO01 1711, JIOTIKY Ta IPUAUYHY 1HXeHepito. Lle
JI03BOJIUTH OKPECIIUTH HAYKOBI 3aCayl IS MOJAJIBIIOT0 aHaji3y iXHROTO BILTUBY Ha
3aKOHOTBOPYMI TMpolec 1 CTaHe BIANPABHOIO TOYKOIO Ui BHMBUYEHHS iXHBOI
kinacugikamii, TpaHchopmalliii Ta MNPAKTUYHOIO BHUKOPUCTAHHA B Cy4acHOMY
PaBOTBOPEHHI.

AHami3 TOHATTS «IOPUIWYHA KOHCTPYKIIISH AOLUIBHO PO3MOYATH 3 PO3TIIALY
CEMaHTUYHOr0 3MICTY JAe(iHILIl «KOHCTPYKIS» Yy 3arajlbHOBKMBAHOMY MOBHOMY
KOHTEKCTi. 3a manuMu CIOBHMKA IHIIOMOBHHUX CIIiB, TEPMIH «KOHCTPYKIISD» Mae
JIeKiJIbKa 3HA4Y€Hb, Cepell AKUX JAOMIHYIOTh: 1) OymoBa, B3a€MHE pO3TallyBaHH:
YaCTUH TEXHIYHOro abo0 1HXKEHEpHOro o00’ekTa (MalllMHH, arapara, npuiany); 2)
CHIOpyAM CKJIaHOI OyZ0BM abo iXHI YacTWHM (IepeB’siHa, METaJieBa, 3ai300€TOHHA

KOHCTPYKIisl); 3) y JIHTBICTHIII — CJIOBOCHOJYYEHHS, IO XapaKTEePU3YEThCS
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BHU3HAUEHOIO TpamMaTHUYHOI OYJOBOIO Ta 3B’A3KaMU (CHHTAKCHYHAa KOHCTPYKIIIf,
aTpuOyTUBHA KOHCTPYKITis Tomo) [1, c. 311].

[Toni6He po3’sicHeHHs MIATBEPKYE 1 TIIyMauHui CIIOBHUK YKPaiHChKO1 MOBH,
B SIKOMY KOHCTPYKI[iSi BH3HAYA€ThCA SIK: 1) CKaa 1 B3a€MOPO3TAIyBaHHS YacTUH
neBHoi OyJ0BM YW MexaHi3My; 2) cama crhopyda abo MeXaHi3M, 0 Ma€ TakKy
CTPYKTYpY; 3) JIHTBICTUYHE TMOEIHAHHS CJIIB a00 peYeHb Ha OCHOBI IpaMaTUYHOIO
3B 53Ky [2, ¢. 192]. 3 ommsny Ha mro OaraTo3Ha4YHICTh, MOKHA KOHCTaTyBaTH, IO
KJIFOUOBUM Y BCIX HABEJCHHUX 3HAUCHHSX € 1/1es CTPYKTYPOBAHOCTI, YIOPSIKOBAHOCTI
Ta B3a€EMO3B’SI3KY YAaCTUH B €JUHY IUIICHICTh, fKa (YHKI[IOHYE 3a TIEBHOIO
BHYTPIIIHBOIO JIOT1KOIO.

OTxe, CEeMaHTUYHE SIpPO TEPMIHY «KOHCTPYKIISH TMOJSArae y 3JaTHOCTI
MOEHYBAaTH €JIEMEHTH B CHCTEMHY, JIOTIYHY Ta (PYHKIIOHAJIBHO WLIJIECIPSIMOBAHY
dbopmy. Ha nepexkonanns M. I1. KyHiieBuy, NOHATTS «IOpUAMYHA KOHCTPYKIIISH X0ua
! IIMPOKO BUKOPUCTOBYETHCSA Y HAYKOBOMY JHMCKYpPCI BITUU3HSHOTO MPAaBO3HABCTBA,
BCE K 3aJIMINAETHCS HEIOCTATHHO TEOPETUYHO OTPAIlbOBaHUM [4].

VY Mexax TpaauIiiiHOrO MIAXOAy JO Teopii MmpaBa OPUAMYHI KOHCTPYKIIII
PO3MIISAAIOTHCS TIEPEBAKHO K CKJIAJ0Ba YACTHHA IOPUAUYHOI TEXHIKU — TOOTO SK
IHCTPYMEHT ISl BIOPSAKYBAaHHS Ta CHCTeMaTH3allli HOPMAaTUBHOTO Marepiainy 3
MeTOI0 3a0€3MeYeHHs] BHYTPIIIHBOI JIOTIKK Ta MOCJII0BHOCTI MPaBOBOro TekcTy. Lliei
K TO3ULII IOA0 HEJOCTATHOCTI JOCHIKEHHS IOPUIUYHUX KOHCTPYKLIN Yy
BITUM3HSHIN topuaudHii Haymi gotpumyerbess @ M. C. Kenpman. OpHak,
BUCJIOBJIIOIOYM HAyKOBY TO3MUIIII0, BIH OCMHUCIIOE IOPUAMYHI KOHCTPYKIII  SIK
KJIFOYOBUHN THCTPYMEHT MPABOBOTO Mi3HAHHS, IO MOEAHYE COIlalibHI BIAHOCHHU Ta
HOPMATUBHY pEajbHICTh Y ULIIICHY CHUCTEMY IpPAaBOBOTO pEryjioBaHHA. BueHuit
MPOTOHYE BIJIMOBUTHCS BiJl TPaJAMIIIHOI O1HAPHOI MOJIEII «BIJHOCMHU — HOpMa» Ha
KOPUCTh TPUKOMIIOHCHTHOI KOHIICTIN] «BIAHOCHMHHM — KOHCTPYKIlSI — HOpMay, e
IOpPUIMYHA KOHCTPYKIiSI BHUKOHYE (YHKIIIO I1HTENEKTYalbHOIO 3’ €IHYBaJIbHOTO
naHupora. Bona € He nuiie 3aco00M MO3UTUBHOI (Dikcallii HOpM, ajie i KyJIbTYPHUM
KOJOM IOPUAMYHOI MisUTBHOCTI, IMIIEPATHBHOIO JIOTIKOIO TpaBa, sika 3abe3mneuye

IJIMOMHHE 3MICTOBHE HOPMYBAHHS MTPABOBOT MPAKTUKU Ta TAPAHTYE i BIATBOPEHHS SIK
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npodeciiinoi KyapTypH. [3, ¢. 391, 395].

VY KOHTEKCTI TIUOIIOro HayKOBOTO OCMHUCIICHHS IThOTO ()eHOMEHA 3aCIyTOBYE
Ha yBary mnosuiis, BuciosieHa I. I. boiikom. JlocmigHUK TPOMOHYE TPaKTyBaTH
IOPUIUIHY KOHCTPYKIIIIO SIK pe3yJIbTaT JOKTPUHAIHHOTO OCMHUCIICHHS Ta BOJHOYAC —
SK 17€aJIbHy MOJ€Jb, II0 BH3HAETHCSA IOPUIUYHOIO HAYKOBOKO CHUIBHOTOIO. Taka
MOJIeJIb BUKOHY€ KOMIUIEKCHY (DYHKIIIIO: BOHA HE JIMIIE CIYXUTh 1HCTPYMEHTOM
aHai3y Ta IHTEpHpeTalii MpaBOBOI pPeaTbHOCTI, ajle W 3abe3nedye HOPMATHBHY
dikcarrito Ta BijoOpakae 3aKOHOMIPHI B3aEMO3B’A3KH MK OKPEMUMU CTPYKTYPHUMU
eIEMEHTaMU MPaBOBHX sBUIL [5, ¢. 16]. ¥ 11bOMy 3Ha4YCHHI IOPHIUYHA KOHCTPYKILis
cTae 3aco00M 3MICTOBHOT'O BIUIMBY Ha MPABOBY A1MCHICTb, JO3BOJISIIOUN 31HCHIOBATH
HE JIMIE TI3HAHHS, ajieé ¥ pallioHaJIbHE MPOEKTYBAHHSA IPABOBUX MEXaHI3MIB.
FOpuanyHi KOHCTpYKIIi, SIK CIYIIHO 3a3Haya€e aBTOp, € HE MpOocTO (popMaibHO-
JIOTIYHUM  3HApSJSIM  MPABOTBOPUOI  MisUIBHOCTI. BoHM  ciayryioTh 3acobom
3a0€3neYeHHs] CTPYKTYPHOT LUTICHOCTI MPABOBUX AaKTIB, 3aBISKH YOMY JOCSTAETHCS
JIOTIYHA Y3TOJKEHICTh TMPABOBOIO PEryJIIOBaHHS, CIPOILYEThCS —Kiacu]ikawis
IOPUJIMYHUX SBUII] 1 TOCHITFOETHCS aHATITUYHA YiTKICTh HOPMOTBOPCHHS.

VY uboMy KoHTEKCTI BapTo 3rajgatu nosuiito O. I. Ocaynenka, sKuil po3risaae
IOPUUYHY TEXHIKY Yy HIUPOKOMY PO3YyMiHHI — SIK KOMIUIEKC METOMIB POOOTH Haj
HOPMATUBHO-TIPABOBUMM  aKTaMH, 10  mependadae  a00ip  TEpPMIHOJIOTII,
CTPYKTYpYBaHHSI TEKCTy, (DOPMYIIIOBAHHS TOJIOKEHb Ta MPOICAYPH BHECEHHS 3MiH
[6, c. 151-152]. V upomMy KOHTEKCTI FOPHUIMYHI KOHCTPYKII SBISIOTH COOOIO
crnenu@iuHUNA eJIeMEHT 1i€l TEXHIKM — CBOEPIIHI JIOTIKO-CEMAaHTUYHI KapKacH, 4yepes
SIK1 BTUTFOE€THCS BOJISI 3aKOHOIABIIA.

OTxe, IOPUAMYHI KOHCTPYKII MOXKHA BHU3HAYUTH SK MEHTaJbHI MOJENI
CyCHUIBHUX BIJHOCHH, CTBOPEHI MLUIIXOM aOcTparyBaHHs, 110 HaOyBalOTh
HOPMATUBHOTO 3MICTy 1 (DYHKILIOHYIOTh y MPaBOBOMY MPOCTOpi SK THUIOBI CXEMHU
TIPaBOBOT'O PETyYJIOBAHHS. [XHS BHYTpIlITHS JIOTiKa TIepeadayuae 9iTKui B3a€MO3B 30K
MK CTPYKTYPHUMU €JIEMEHTAMU, 3aBASIKA YOMY BOHH BUKOHYIOTH POJIb IHCTPYMEHTY
Mi3HAHHS, MOJICITIOBAHHS Ta BIOPSAIKYBAHHS OPUIAYHOI PEaTbHOCTI.

I. 1. ba6iH, criuparounch Ha TMO3MIIT HAYKOBIIB MPUXOAUTH 10 BaXKJIMBOIO
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BHCHOBKY, 1110 IOpUAMYHA KOHCTPYKLIsSI Mae MoABiiHy npupony. [lo-nepiie, BoHa €
METOJIOM Mi3HAHHS MpaBa; Mo-apyre — 3ac000M MoOyA0BH HOPMATUBHOTO MaTepiaiy.
Byayun BupaxeHor0 B HOpMax IIpaBa, BOHA CTAa€ HOPMATHUBHOIO IOPUIAMYHOIO
KOHCTPYKITi€f0. | 3pemToro, OCTaHHIN acleKT IMOosIra€e B TOMY, IO IOPHUIWYHI
KOHCTPYKIIIi CIYTylOTh 3aCOO0OM TIyMayeHHS 1 BCTAHOBJEHHS (PaKTiB, 10 MarTh
3HA4YCHHSI, B IPoILIec peaisarlii HopM mpasa [7, ¢. 19].

Y mucepramiinomy gochimkenHi A. O. JlyTko 3BepTrae yBary Ha
KOHIENTYalbHl MIAXOAU JO BU3HAYEHHS IOPUAWYHOI KOHCTPYKLII SK MOJeNl
BPEryJbOBAaHUX IMPABOM CYCIUJIBHUX BIJHOCHH a00 iX €JIEMEHTIB, L0 € HE JIUIIE
TEXHIKO-IOPUAUYHUM 3aCO000M, a W IHCTPYMEHTOM Mi3HAaHHS MPaBOBOi 1HCHOCTI.
KpiMm TOro, ropuanyHa KOHCTPYKLIsSI BHU3HAUAEThCS SIK METOJ IMi3HAHHs IpaBa 1
IIPaBOBIJHOCHH, a TAKOX 3aC10 FOPUIUYHOI TEXHIKH, IKHI 1a€ MOXJIUBICTh Oy/1yBaTh
HOPMAaTUBHUM Martepias, TIyMauuTd HOPMH IIpaBa Ta BCTAaHOBIIIOBATH IOPUAMYHO
3HaunMi Gaktu [8, ¢. 41-42]. HaykuHs po3risgae IOPHIUYHI KOHCTPYKINT «K
3aKpIIUICH] Y 3aKOHOJABCTBI 1i€alIbHI y3arajbHIOIOYl MOJEIl CTPYKTYPH MHPaBOBHX
SBUILl, CTBOPIOBAHUX JJsi (OPMYBaHHS PETYJIATUBHUX, OXOPOHHUX, 3aXHUCHHUX
HOPMATUBHO-TIPABOBUX NPUIMHKCIB 1 JOCSITHEHHS TOYHOCTI 1 BU3HAYEHOCTI 3aKOHIBY
[9, c. 8].

Kpim Toro, A. O. [lyTko po3risgae OpUIUYHI KOHCTPYKINT sIK crierudidHi
roMoMOp(H1 MozeNi, 10 BIOOpa)XarwTh CTPYKTYpPY IPABOBIIHOCHMH Ta IHIIMX
npaBoBuX (peHoMeHiB. Takuil maxij T03BOJISE PO3TIISIAATH KOHCTPYKINT HE JIUIIE SIK
dbopMaIbHO-JIOTIYHUN THCTPYMEHT MPaBOTBOPUOCTI, a SK 3acid, mo 3abesneuye
3MICTOBY 1 CTPYKTYpHY BIJAIMOBIJHICTh MI)X HOPMAaTMBHHUM MPUIUCOM 1 MPABOBUM
SBUILEM, K€ BIH MOKJIMKAHWM pEriiaMeHTYBaTH. Y LbOMY KOHTEKCTI OPHUIUYHA
KOHCTPYKI[iISI € CBOEPIAHUM «MOCTOM» MIK TIPaBOBOIO PEAIBHICTIO Ta il
HOpPMATUBHUM O(opMIIeHHSM, 3a0e3Meuyroyr HEOOXiMHWHA pPIBEHb TOYHOCTI,
CHUCTEMHOCTI Ta nepeadadyBaHOCTI 3aKOHOAaBYOI perylaMeHTallii.

Kpim TOro, aBTOpKOIO HArojoIIyeThbCs Ha (PYHKIIOHAJIBHOMY MpH3HAYCHHI
KOHCTPYKIINA SK 1HCTpyMEHTaxX HOPMOYTBOPEHHS, SIKI 3aCTOCOBYIOThCS TpHU

dbopMyIIIOBaHHI TaKUX MPUITHCIB, K1 0€3MOCEPEeIHHO BUPAKAIOTH 3MICT HOPUANIHUX
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HOPM — pEryJIsTUBHHX, OXOPOHHUX, 3axucHux [9, c. 8]. ¥V 1mpomy acmekri
KOHCTPYKIliI TOCTa€ HE JUIIE K €JIEeMEHT MPaBOBOi TEXHIKH, a fK 3acid, Mo
CTPYKTYPHO 1 CEMAaHTHUYHO BTUIIOE HOPMY Y TEKCT1 3aKOHY, 3a0€3MeuyrouH ii 1iTICHE
CIIPUIHSATTS Ta KOPEKTHE 3aCTOCYBAHHS.

JotnuauM 110 3a3HauveHoi mo3uii € norsia JILM. JloOpobor, sika BOadae B
IOpUJIMYHIN KOHCTPYKIIT JIOTIYHO BIOPSIAKOBAHY «MOJICINb, IO Bi0oOpa)xae CYTTEBI
O3HAKM Ta 3B’S3KM MIXK TMPABOBUMH SBHINAMH 3 METOK iX HOPMATHBHOIO
3akpitvieHHs. BoHa € pe3yiabTaToM  IHTENEKTYyallbHOI  JISNIBHOCTI  Cy0’€KTa
HOPMOTBOPEHHS, COPSIMOBAHOI HAa CTBOPEHHSI ONITUMAJIBHOI (POPMU ITPAaBOBOT HOPMH
[10, c. 31].

JlocuTh aKTyallbHOIO € MO3uIliA BiTunM3HAHOI nociigauil O. B. 3iHueHko, ska
pO3IIIsiIae IOPUINYHI KOHCTPYKLII K 3aci0 MI3HAHHS NPaBOBUX SIBHIL, «JIOTIKO-
TEOPETUYHY MOJIETIh CUCTEMHO-CTPYKTYPHOT'O PO3TalllyBaHHSI IPAaBOBOTO MaTepialy,
KOTpa 3a0e3nedye BHYTPIIMIHIO €HICTh 3MICTYy IPaBOBOrO SIBHINA Ta 00’ €KTHBHE
CJIEMEHTHO-CTPYKTYpHE BimoOpaskeHHs ioro cyrHocti» [11, c. 8]. Takox BaXJIMBUM
y3araJpHEHHSIM B pOOOTI YUEHOI € Te, 110 BOHA BUILISAE JABI KOHIENTYaIbHI MO3MINT
HIOJI0 MOHATTA IOPUIWYHOI KOHCTPYKLIi, MOB’A3YIOUM ii, y MHEepIIOMY BHUMNAJAKY, 3
JTOKTPUHAIBHUM piBHEM (3aci0 Mi3HAHHS YW 1J€aJIbHOI CTPYKTypW TIpaBa), a y
IPYroMy — 3 TPHUKIQJHUM 3HAYEHHSM HOPUJAMYHUX KOHCTPYKINA (IHCTPYMEHT
PaBOTBOPYOi TexHikK). L{e po3MekyBaHHS Ma€ MPUHITUIIOBE 3HAYCHHS JJIsT HAIIOTO
JOCIIIKEHHS, aJ[Ke JO3BOJISIE OLUTHIIT KOMIIEKCHO MMiIXOIUTH JI0 aHAJI3y IOPUANYHOT
KOHCTPYKIIii HE JMIIe SK aOCTPaKTHOTO TEOPETUYHOTO YTBOPEHHS, a W SK
PaKTUYHOTO 1HCTPYMEHTY, II0 Ma€ Oe3MOcepe/iHii BIUIMB Ha 3MICT Ta (opmy
HOPMATUBHO-TIPABOBUX aKTIB.

bmusbkoro 3a 3mictom € 1 mosuiis O. B. CkpunHuk, ska BU3HAYaE, IO
IOPUUYHA KOHCTPYKIIIS «3 TIO3UIlli OHTOJIOTI] € OpTaHiYHUM €JIEMEHTOM CTPYKTYPHOI
oprasizailii 3MiCTy MpaBOBO1 Matepii, a 3 MO3HIII THOCEOJIOTil — 3aCO00M TTi3HAHHS
npaBa» [12, c. 8]. ITopiBHSHO 3 Bke po3riasHyTuM miaxomom O. B. 3iHueHKO, sKa
TaKOXX BH3HAE IOPUIUYHI KOHCTPYKINT SIK Mi3HABAIBHI MOJENI, aJie 30CePeIKY€EThCS

NEepPeBaXHO Ha iX JIOTIKO-CTPYKTYpHOMY 3HadeHHi, no3uuiga O. B. Cxkpunuuk €
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meTtofonoriyHo mupmor. O. B. 3iHueHKO akieHTye mnepeayciM Ha (QopManbHIN
oprasizaiii MpaBOBOTO MaTepialy — BOHA PO3TIIAIAE KOHCTPYKINIO SK JIOTIKO-
TEOPETUYHY MOJIENb, 110 3a0e3Ieuye CTPYKTYPHY IUTICHICTh 1 BHYTPIIIHIO €JIHICTh
npaBoBoro sBuiia [11, ¢. 8]. ToOTo ii miaXix TSOKIE 10 aHATITUYHOTO, CXEMATUIHOTO
po3ymiHHsA KOHCTpYKIiH. O. B. CKpUNHUK BBOJUTH OHTOJIOTIYHHM acmeKT — TOOTO
BU3HAE KOHCTPYKIIIO HE JIUIIC SK 1HTEJEKTyallbHY MOJIENb, ajleé SIK YACTUHY CaMoi
IPUPOJIU TIpaBa, MOr0 CTPYKTYPHY KIITHHKY. Taka MO3UIlS JO3BOJISIE PO3TISAATH
IOPUJUYHY KOHCTPYKIIIO SIK €JIEeMEHT TMpaBOBOi MaTepii, MO0 He JIHIIe
BIJIOOPaKA€ThCA y CBIJOMOCTI JOCHIJIHHMKA, aj€ 1 pealbHO ICHYE B IPaBOBOMY
HOPSIKY.

OTtxe, y mpolieci 3aKOHOTBOPUOT JTiSTTLHOCTI FOPUIUYHI KOHCTPYKIIT MOCTAIOTh
HE JIMIIE SIK TEXHIYHI €JIEMEHTH HOPMAaTHUBHOIO TEKCTy, a SK CKJaJHI IpaBOBI
dbeHoMeHHr, M0 MOEAHYIOTh y €001 TpU BUMIpPHU: Mi3HABAIBLHUNM, HOPMATHUBHO-
TEeXHIYHUI 1 MeTononoriyauii. CaMe Taka TpHUeEIWHA MPUPOJA JO3BOJISIE PO3TIISIATU
IOPUIMYHY KOHCTPYKUIIO SIK YHIBEPCAIbHUI 1HCTPYMEHT (DOpMYyBaHHSI 3MICTOBHO 1
CTPYKTYpPHO IIIJTICHOTO 3aKOHOJABCTBa, IO aJIeKBaTHO BIJOOpakae CyCHIIbHI
TpaHc(opmMmallii Ta BIAMOBIAAE 3aMIUTaM MPABO3aCTOCOBHOI MPAKTUKH.

PoskpuBatoun 110 JyMKy, BUBHAYUMO, 10 Y KOTHITUBHOMY aCIEKTl IOpUINYHA
KOHCTPYKIliSI BUKOHYE pOJIb I1HTEICKTYyaJIbHOTO TOCEPEIHUKA MK COILIAJIBHOIO
pEaNIbHICTIO Ta TIPAaBOBUM peryioBaHHsAM. BoHa mocTae sik MEHTalIbHA, i/ieani30BaHa
MOJIeJIb, 32 JOMOMOIOI0 SIKOT 3aKOHOJABellb OCMHUCIIOE, adCTparye Ta y3arajbHIO€
CKJIQJH1 CYCIUJIbHI MPOIECH, TPaHC(HOPMYIOUM iX Yy IOPUIUYHO 3HAUYIIl KaTeropii.
Take MomeMtOBaHHS T03BOJISIE CTPYKTYPYBAaTH XaOTHYHE MIPABOBE MOJIE, 3a0€3MeUnTH
HOTO CHCTEMHICTh 1 MIAMOPSIKOBAHICTh €IUHIN JIOTIII. K HAroJomyOTh MUTOBAHI
Hamu Buiie O. B. 3inuenko [11], I'. I. Boiiko [5], O. B. Ckpunauk [12], came 3aBusku
KOHCTPYKITiSIM CTa€ MOKIIMBUM «IEPEKIIaa» COIlladbHOro (hakTy Ha MOBY IpaBa — y
BUTJISIIL HOPM, 1110 MAIOTh PETYJISTUBHUM MTOTEHITIA.

Y  KOHTEKCTI HOPMATHUBHO-TEXHIYHOTO BUMIPY (YHKIISI KOHCTPYKIIii
BUSIBISIETBCS B 11 37aTHOCTI 3a0€3MEYUTH BHYTPINIHIO JIOTIYHY OpTraHi3aIliio

HOPMATUBHO-TIPABOBOTO akTa. FOpUAMYHI KOHCTPYKUII CIYTyIOTh CBOEPITHUMHU
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«kapkacaMm» Uit (OpPMYJTIOBaHHS HOPM TIpaBa, CHOPUSIOTH CTaHIAPTH3AIli
TEPMIHOJIOT11, yCYBalOTh BHYTPIIIHI CyNePEeYHOCT], MIBUIIYIOTh PiBeHb (HOpMaIbHOI
BU3HAYEHOCTI Ta FOPUIANYHOIL SICHOCTI. Y TaKiil pojl KOHCTPYKIIT IEPETBOPIOIOTHCS HA
KJTIIOYOBI eleMeHTH 3akoHoaaBuoi TexHiku (M. I1. Kyrnneswud, O. 1. Ocaynenko, A. O.
Hytko, 1. 1. baGiH), ¢opmyroun JOTIKO-CEMAaHTHYHI BY3JIM, IO TOEIHYIOTh
HOPMAaTHBHI €JIEMEHTH B IUTICHI CTPYKTYPH.

3BakalouyM Ha TMPOAHATI30BaHI IMO3WINI, TaKOX pPOOMMO BHCHOBOK, IIIO
IOpUMYHA KOHCTPYKIlIS Ma€ BaroMe 3Ha4eHHS SIK METOJl IOPUIAMYHOIO MUCIICHHS 1
MPAaBOTBOPEHHS. Y METOJOJIOTIYHOMY AacCHEeKTlI BOHA JIO3BOJISIE 3J1MCHIOBATH
TINOTETHYHE MOJEIIOBAHHSA MPABOBOI PEATbHOCTI, BCTAHOBIIIOBATH MIKKATETOP1aJIbHI
3B’SI3KM, 3aCTOCOBYBaTH JEAYKIIFO W 1HAYKIIIO B aHali3l Ta CcHCTeMaTH3arii
paBOBUX MOHATHh. Takuil miAXix 3a0e3nedye He JMIIe TIMOMHY HayKOBOI'O
OCMHCJICHHS, @ ¥ TPaKkTUYHY NIPHUAATHICTh PE3YJIbTATIB: CHUCTEMHICTh MPaBOBOIO
MUCJIEHHSI, TIOCIIJIOBHICTh TIPaBO3aCTOCYBAHHS, PO3POOKY MPEIEACHTIB Ta MPAaBOBUX
Mojieelt. Y 1bOMy 3Ha4€HH1 KOHCTPYKIiSl € HE MPOCTO TEXHIYHUM 3aCOO0M — BOHA
sBysie o000 crociO MpaBoBOi 1HTENEKTYyasi3allli, ToOTo 00’ eKTHBAllli MUCICHHEBHUX
MPOLIECIB Y CTPYKTYP1 MPABOBOT'O PETYJIFOBAHHS.

OTxe, TpueaWHA CYTHICTh IOPUIUYHOI KOHCTPYKIlI HE 3BOJIUTHCA 1O il
hopManbHO-NOri4HOi  060MOHKK. MmeTbcs mpo  GaraTOBHUMipHHiI — IPaBOBHA
IHCTpYMEHT, IO JJ03BOJSE OAHOYACHO MUCIWTH, CTBOPIOBATH Ta OGOPMIIOBATH
npaBo. Ii KOrHiTHBHA, TeXHIYHA if METOONOTIYHA (PYHKIIOHATBHICTh HE CyIepeyaTh
OJIHa OJHIM, a, HaBMaKMU ii CIHiJ PO3YMITH K (YHKLIOHATBHY KOMIUIIMEHTAPHICTD:
KOTHITUBHA MOJIeJIb 3a0e3rnedyye OCMHCIICHHS, TEXHIYHAa — 3akKpIIUICHHs, a
METO/IOJIOTIYHA — 3a0e3reuye HaJCKHUM (J1€BHI) Tepexin Bif imei g0 HOpMmHU. Y
bOMY ¥ TOJISITa€ aKTYyaJbHICTh TAKOTO MIAXOAYy — came OaraTo(yHKI[IOHAJIbHICTb
KOHCTPYKIIii poOUTH ii HE3aMIHHOIO JJAHKOIO B ME€XaHi3M1 BUPOOJICHHS €EKTUBHOTO,
LIIJIICHOTO Ta aJaIlITUBHOIO 3aKOHOIABCTBA.

AKTyaJIbHICT BHOpPAaHOTO HaMH IJAXOAY JO PO3YMIHHS IOPUIAYHOT
KOHCTPYKIIi NoJsirae B I MPUKIaAHOMY 3HAYEHH1 JUJIS 3aKOHOTBOPYOi JiSTBHOCTI. Y

CY4aCHUX HAYKOBHUX I[OCJIi,II}KeHHSIX Ha6YBa€ HOHIPIpeHOCTi ITIOHATTS SaKOHOIIaBIIOT
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indamii (legislative inflation) [13-15], sika po3rasgaeThcs HE TUIBKU SK KiTBKICHE
301IbIIIEHHSI HOPMATHBHOTO MAacCHUBY, aj€ i SK CHCTEMHa 3arpo3a CTPYKTYpHIi
IJIICHOCTI Ta BHYTPIIIHIA JIOTiIl 3aKOHOJABCTBA. MuU TPHUITYyCKAEMO, IO
3aKOHO/AaBYa I1HQIAISA € KaTami3aTOpoM MOTpeOM B KOHIENTYalbHO CHIIBHUX,
METO/IOJIOTIYHO BUBIPEHUX IOPUJIUYHUX KOHCTPYKINSAX, 3JaTHUX 3a0e3MeuuTH
IUTICHICTh, 3PO3YMUIICTh 1  (PYHKIIOHAJIBHICTh  CY4aCHOTO  YKpPaiHCBKOTO
3aKOHO/IAaBCTBA B YMOBax HECTA0LIBLHOCTI HOPMATHUBHOTO TMPOCTOPY. Y LBOMY
KOHTEKCTI, BPAaXOBYIOUM TPHUEIUHY MPUPOAY IOPUAMYHOI KOHCTPYKIIT — SK
KOTHITUBHOI MOJIEJl, HOPMAaTUBHO-TEXHIYHOTO IHCTPYMEHTY Ta METOJy IPaBOBOIO
MUCJIEHHSI — MU MO>XEMO BH3HAYUTH i SK yHIBEpCAJbHMI 3aci0 KOHIENTYyami3alii,
dbopmarizarlii Ta cucTeMaTH3aIlii MpaBOBHUX SBUIIL.

30KkpeMa, K KOTHITUBHI MOJENI IOPUIWYHI KOHCTPYKIl J03BOJIAIOThH
3aKOHOJIABII0 OCMMCIIIOBATH CKJIaJHI COIllajbHl BIJIHOCHUHH, BIJIOKPEMIIIOBATH
IOPUIMYHO 3HAUYIIl €JIEMEHTH Ta (OpMyBaTH 3arajibHi 00pa3u MpaBoBOro BIUIMBY. B
SAKOCTI HOPMATHMBHO-TEXHIYHOI'O 1HCTPYMEHTY BOHHM 3/1aTHI 3a0e3reuyBaTH ISl
MPOILIeCY 3aKOHOTBOPEHHSI CTPYKTYPHY JIOTIKY HOPMATHBHOTO TEKCTY, CTaOUIBbHICTD 1
nepeadavyyBaHIiCTh HOPM, €IIHICTh MPAaBOBOI  TepMiHOJIOTIi. MeToa0I0r14H1
BJIACTUBOCTI IOPUAMYHUX KOHCTPYKIIM BIAKPUBAIOTH MOKJIMBOCTI TIMOTETUYHOTO
MOJIEJIIOBAaHHS, 3aCTOCYBAaHHS JIOT1IKO-METOJOJIOTIYHUX IMPOLEAYp Ta BCTAHOBJICHHS
MDKKATEropiaJibHUX 3B’SI3KIB MiJl 4ac CTBOPEHHS Ta YJOCKOHAJICHHSI BITYM3HSHOI
cucteMu mnpaBa. Ha Hamy nymKy, irHOpyBaHHsS Oyab-KOTO 3 LHUX AacHeKTIiB
MPU3BOJUTH A0 JUCHYHKIIN Yy 3aKOHOTBOPYOMY IPOILI€Ci — BiJl BIIIPBAHOCTI HOPM Bij
peaniii 10 mpaBoBOi HeBM3HAueHOCTI. OTke, B yMOBaX HOpPMAaTWMBHOI 1HOIALIT Ta
€BPOIHTETPAIIMHUX BUKIHMKIB TPHUEIWHA TPUPOJA FOPUIUYHOI KOHCTPYKINi cTae
KITIOYOBOIO MTEPETyMOBOIO €(DEeKTHBHOTO 3aKOHOIABCTBA.

Taxox, JOCTIKYIOUH 3HAYSHHSI FOPUINYHUX KOHCTPYKLIN 7151 3aKOHOTBOPYOi
OpaKTUKK YKpaiHd, poOMMO BHMCHOBOK, LIO0O BOHM BHUKOHYIOTh HH3KY KIIFOUOBHX
byHKIIH, 30KpeMa crabum3aniiiHy. B yMoBaxX XaoTUYHOTO 3pOCTaHHS MAacCHBY
HOPMATUBHUX AaKTIB KOHCTPYKIIi CHpUSIOTh YHI(iKamii MmpaBOBOro Marepiany,

CHOPOLIYIOTh MPOLIEC CHUCTeMaTu3alli, a TakoX 3a0e3NeuyloTh BiATBOPIOBAHICTh
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IIPABOBOTO 3MICTY MiJ] YaC HOPMOTBOPEHHS. Y CHUTYyallli YacTUX 3MiH 3aKOHOJaBCTBA
KOHCTPYKIii  SK  BHYTPIIIHHO  JIOTIYHI ~ MOJENI  JIONIOMAararOTh  yHUKATH
dbparMeHTapHOCTI ¥ cynmepedyHoCcTel MK HOpMaMu, GOPMYIOYH IUTICHUN 1 CTIMKUN
Kapkac TMpaBOBOro perymoBaHHs. KpiMm Toro, B yMoOBax 3pOCTai04yoro
€BPOIHTErpaIlifHOIO0 THUCKY camMe YITKO Cc(hOpMYyIbOBaHI HOPHANYHI KOHCTPYKIIIT
CTaloTh €(QEKTUBHUM 1HCTPYMEHTOM IMpaBOBOI ajamnTallli: BOHU JO3BOJSIOTH
30IM3UTH HAI[lOHAJbHE 3aKOHOJABCTBO 3 acquis communautaire 0e3 BTpaTu
KOHIIETITYaJIbHOI IIIJTICHOCTI Ta MPaBOBOI 1IEGHTUYHOCTI JIEP>KaBH.

Cnuparourch Ha MONEpPEH] MIPKYyBaHHS, BUCIOBUMO BJIACHY MO3MIIO IIOJO
NOHATTS IOPUAMYHOI KOHCTPYKIIi. Y Hamomy JOCIIIKEHHI MU PO3IISAAEMO
IOPUUYHY KOHCTPYKIIIO SIK CHCTEMHY KaTETrOpilo IOPUIUYHOI HAYKW Ta MPaKTUKH,
10 Ma€ TPUEAUHY MPUPOAY 1 BUKOHYE (PYHKIIi KOIHITUBHOI MOJENI, HOPMAaTUBHO-
TE€XHIYHOTO 1HCTPYMEHTY Ta METOAY IOPUAUYHOTO MHUCIIEHHS, 3a JOIMOMOIOI SKHX
3MIMCHIOETHCS KOHIIENTYali3allisi, CTPYKTypHa OpraHizailisi Ta METOJI0JIOTIYHe
OTIpAIfIOBaHHS MPABOBOi MaTepii 3 METO 3a0e3MeUYeHHS 3MICTOBHOI y3rO/KEHOCTI,
dbopmMaIbpHOT BU3HAYEHOCTI Ta €(PEKTUBHOCTI A1I0UOT0 3aKOHOaBCTRA.

@opMyIIIOBaHHS OHATTS MOTpeOye MoAaNbIIOT AeTani3alii Horo 3MIiCTy 4epes
BU3HAUEHHS OCHOBHUX O3Hak. Came uepe3 pUCH SBUIIA MOXXHA BHSBUTH IOTO
BHYTPIIIHIO CTPYKTYPY, GYHKIIIOHAIbHE MPU3HAYCHHS Ta BIAMIHHOCTI Bl CyMIKHHUX
MOHATH. 3 OTJISAAY Ha IIe, HEOOXITHUM € y3arajJbHEHHS KIIOUOBUX XapaKTEPUCTHK,
3alpONMOHOBAHUX SK y MEXKax IhOro JOCIIKEHHS, TaK 1 B TIpamsgxX I1HIIUX
JOCIITHUKIB. TOX MUTaHHS O3HAK IOPUAMYHUX KOHCTPYKIIN MOCIJIA€ YIIbHE MICIIE Y
JOCITIIKEHHSX, TPUCBAYEHUX TEOpIi paBa Ta MPaBOTBOPUOCTI, 30KpeMa B KOHTEKCTI
3aKOHOTBOPYOi TEXHIKU. Pi3HI aBTOpPW BUCBITIIOIOTH 1€ (DEHOMEH Kpi3h MPU3MY
METOJI0JIOTTIYHUX, JIOTIKO-CEMAaHTUYHUX 1 THOCEOJIOTIYHUX XapaKTePUCTHK, HATAt0Uu
oMYy SK TI3HABAJIBHOTO, TaK 1 HOPMATUBHOTO 3MICTY.

JI. M. JIo6po6or BCTaHOBIIOE, MO HOPUIAUYHUM KOHCTPYKIIISIM TpHUTaMaHHI
Taki O3HAaKM SIK YHIBEpCAJbHICTh, JIOT1YHA CTPYKTypa, (PYHKIIIOHAJIBHICTh Ta
¢dopmanbna BusHaveHicth [10, c. 29-32]. CdopmMynboBaHI aBTOPKOK O3HAKH

JO3BOJISAIOTH 3pO6I/ITI/I BHUCHOBOK, 10 HOpHUINYHA KOHCprKI_IiH € HC JIMIIC
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aOCTPaKTHOIO MOJEJUTIO MPABOBOTO SBHINA, a W 1HCTPYMEHTOM, MOOYJOBaHHM Ha
3aKoHax (POpMaNIbHOI JIOTIKH, 3aTHUM 3a0€3MEeUUTH CHCTEMHICTh, 3PO3YMLUIICThH 1
e()EeKTUBHICTh 3aKOHOTBOPYOI MISITBHOCTI.

31 cBoro Ooky, XK. O. JI3eiiko mepexiiouae yBary 3 1HCTPYMEHTaJIbHOTO Ha
GbyHKIIIOHATBHUN (TTparMaTUYHUN) MIAX1, BU3HAYAIOUH, 110 IOPUIWYHI KOHCTPYKIUT
€ HE JIMIIIEe THCTPYMEHTOM ITi3HaHHS MPaBOBOI JIMNCHOCTI 4epe3 abcTparyBaHHS Ta
TUII3al1i10, @ ¥ BAXKIUBUM 3ac000M (OpMyBaHHS SAKICHOTO 3aKOHOJIABCTBA, OCKUIBKU
BOHU CHPUSIOTH CHUCTEMAaTH3allli HOPMAaTUBHUX AaKTIB, BiIOOPa)KalOTh CYTHICTH 1
CTPYKTYpPY CYCHUIBHUX BIJIHOCUH Ta 3a0€3MeUyI0Th BHYTPILIHIO IUIICHICTh 1 JIOTIKY
npaBoBoro perymoBanHs [16]. Ha i1 mymky, KpiM JIOTiYHOi CTPYKTYpPHOCTI Ta
dbopMalibHOT BU3HAYEHOCTI, IOPUIUIYHUM KOHCTPYKI[ISIM BJIACTUBI TaKi O3HAKH, AK 1X
BUKOPUCTAHHS TIPU CTBOPEHHI 3aKOHIB Ta CHUCTEMaTH3allli HOPMATUBHUX aKTIB;
3aKpIIUICHHS] OCHOBHHMX BJIACTHMBOCTEM KOHKPETHUX CYCHUIBHMX BIJHOCHH abo ix
€JIEMEHTIB, B1IOOpa)KEHHS iX CTPYKTypU; HAJaHHS 3aKOHAM HOBHUX SIKOCTEH uepe3
3a0€3IeUeHHs BHYTPIIIHLOT €IHOCT1 Ta B3a€EMO/II.

Binbin nmparMaTiYHO OpieHTOBaHOT Mo3ullii goTpumyeThes 1 A. O. ytko [17,
c. 6-10], sxa po3misgae FOPUANYHI KOHCTPYKINI SK IHCTPYMEHTH 3aKOHOTBOPYOI
TeXHIKA. Y 1i JOCHIPKEHHI HaroJoIIyeThCs, MO0 KOHCTPYKII MalTh crenudiky
BIIOOp@KEHHS OJHOPIAHUX TPABOBUX SBUII, M0 BHMAaramTh 3aKOHOJABYOIO
onpautoBanHsa. Ak 1 JI. M. loOpoOGor ta K. O. J[3eiiko, aBTOpKa akKIEHTY€ Ha
dbopMalibHIM BU3HAYEHOCTI Ta MOJETBHIA (PopMi IOPUANYHUX KOHCTPYKIIIN, ane U
BHU3HAYAE, 110 3a 1X JOMOMOTO0I0 31HCHIOETHCS pPEeTJIaMEeHTaIlisl MOKIIMBUX MalOyTHIX
SBMIIL, 3MICT SIKMX Oyne momioHum A0 3micty koHcTpykuii. Ha aymky A. O. JlyTko,
BaXUJIMBOIO PHUCOI0 IOPUAMYHUX KOHCTPYKIIH, € CHOCOOM 1X 3aKpilJICHHS Y
3aKOHOJABCTBI — TEKCTyaJlbHUUA Ta CMHCJIOBUH, a TaKOX I1X BUKOPHUCTAHHS
3aKOHO/ABIIEM JJIsi JIOCSTHEHHS TOYHOCTI 1 BHM3HAUEHOCTI 3MICTYy 3aKOHIB Ta
3aKOHO/IaBCTBA 3arajioM.

BaxmuBoro € mo3umist ¥ 1. Illyraka, B HamaHiii XapakTEpUCTHUIl FOPUIUIHOT
KOHCTPYKIIIi MPOCTEXKYEThCSI caMOOyTHE OaueHHS 11 o3Hak [18, ¢. 93-95]. Ilepenycim

aBTOp 3BEpTa€ yBary Ha 1iX IHTEJEKTyallbHE TOXO/KEHHS, a/Ke HOpUAUYHA
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KOHCTPYKIIil HE BUHUKAE CTUXIMHO B MPOIIEC] MPaBO3aCTOCYBAHHS, & € PE3yJIbTaTOM
[IJIECTIPSIMOBAHOI  1HTENEKTYyalIbHOT [ISIBHOCTI, CHPSIMOBAHOI Ha Yy3arajabHEHHS,
MOJICIIOBaHHSI Ta BIIOPSIKYBaHHS NpaBOBUX sBUI. HacTynHoio € (yHKIIOHaJIbHA
OPIEHTOBAHICTh, KA BUSBISETHCS B TOMY, IO KOKHAa KOHCTPYKIIISI CTBOPIOETHCS 3
ypaxyBaHHAM KOHKPETHOI METH — 3a0e3leueHHs €QEKTUBHOIO IPaBOBOIrO
pEryiioBaHHS NMEBHOI CEepU CYCHUIBHUX BIJHOCHH, IO aKTyali3ye i MpPaKTUYHY
3HAYyHIicTh. HacTymHOIO BaXXJIMBOIO O3HAKOW € crenudidyHa IOpUAnYHA MPUPOAA
KOHCTPYKLIN, OCKUIBKM BOHU (POPMYIOTHCSI BHKJIIOYHO B MeXaxX IPaBO3HABCTBA 1
BIJIPI3HSIOTHCA BIJl OHATH, SIKI 3alI03UYYIOTHCS 3 IHIIUX raxy3ei 3HaHb (HapUKIa,
IPUPOAHUYMX HAYK), HABITh SKIIO OCTaHHI HA0YBaIOTh IEBHOTO IOPUIUYHOIO 3MICTY.
11 03HaKa TICHO MOB’s3aHa 3 MITYYHICTIO OPUINYHUX KOHCTPYKIIiH, OCKIJIbKA BOHU €
PE3yNbTaTOM CHEIAIbHO CKOHCTPYHOBAHOI MOJIENi, @ HE BUHUKAIOTh y MPABOBOMY
KUTTI IPUPOJHUM IUIAXOM, SIK 1€ XapaKTEepHO Ui MpaBOBUX 3BHYaiB. BogHouac, Ha
IYMKY aBTOpa, KOHCTPYKLISAM MPUTaAMaHHE MpsIME HOPUIMKO-TIPAKTUYHE 3HAYCHHS,
aJPke BOHU MOXYThb OyTH BUPaXEH1 Yy CHCTEMI HOPM MpaBa, TUM CAMHM 3aJal0yuu
KOHKPETHMHM MEXaHi3M IpPaBOBOI'O PETYJIOBAHHA. 3PELITOI0 KIIIOUOBOIO O3HAKOIO €
PETYIATUBHUNA TOTEHIIAT IOPUINYHOI KOHCTPYKIIIT — BOHA BU3HAETHCS SIK TaKa JIMIIE
3a YMOBH, IO 3JaTHa OyTH peai30BaHOI uYepe3 HOpMATUBHY (OpMYy Ta MaTH
Oe3nocepeIHe 3HAYEHHS B IOPUIUYHIN TPAKTHIILI.

Hamaratounch OUIbII JIE€TAJbHO OXapakTEPU3yBaTH O3HAKH HOPUIMYHUX
KOHCTPYKITIH 3 OTJISy Ha MO3UIliI HAYKOBIIIB Ta BIACHI YMOBUBOJIH IIO/I0 TPUETHHOI
OPUPOAN FOPUANYHUX KOHCTPYKI[H (KOTHITUBHOI MOJIEJi, HOPMATUBHO - TEXHIYHOTO
IHCTPYMEHTY Ta METOJYy IOPUIMYHOTO MHCIEHHS), MU pPOOMMO BHCHOBOK, IO
IOPUIUYHAM KOHCTPYKIIISIM TPUTaMaHHI Taki XapakTEPUCTHUKUA 3 YpaxXyBaHHSIM IX
poJIl y 3aKOHOAABYIN MPAKTHUILL:

1) posrmsmaeTsCsl y TMPABOBIM  JOKTPUHI SIK  KOTHITMBHA  MO/IEIb,
HOPMATUBHO-TEXHIYHUHN 1THCTPYMEHT Ta METOJ] FOPUIUYHOTO MUCIICHHS;

2) Mae abCTpaKTHO-MOJCIIBHUN XapakTep, PiKCyroun He KOHKPETHI (akTu, a
iXHIO CTPYKTYpHY CyTh, LIO Ja€ 3MOry (OpMyIIOBaTH HOPMH IIHPOKOTO

3aCTOCYBAaHHS 1 YHHKATH HaIMIPHHX JeTajel (€ siApoM KOTHITHBHOI MOJIE);
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3) mnoOymoBaHa 3a 3akOHaMu (OPMAIBHOI JIOTIKH, CHpHUSE BHYTPILIHIH
IITICHOCTI Ta MOCIiJOBHOCTI HOPM, TOJIETIIYIOUH SIK iX aHalli3, TaKk 1 aBTOMAaTH30BaHy
00poOKy (knacuikariiro, MOMIYK, KOJyBaHHS);

4) wmae QopMalbHy BH3HAYEHICTh, IO 3a0€3MEUYYEThCA SK PSIMHM
TEKCTOBUM 3aKPIIUICHHSAM KOHCTPYKIIii, TaK 1 4Yepe3 CMUCIOBUM BUBIJ 13 CYKYITHOCTI
HOPM;

5) HocUTH yHIBEpCaIbHUI XapaKTep, aJKE MOKE 3aCTOCOBYBATHCS B Pi3HUX
ragys3six IpaBa Ta 3a pI3HUX COLIAJBHUX OOCTAaBHUH, IO E€KOHOMHUTH pECypcu
3aKOHO/ABIIS Ta MPUCKOPIOE aJanTalliio J0 HOBUX BUKIIUKIB;

6) XapakTepu3yeThCs CHCTEMHICTIO 1 CTPYKTYpHOIO  Oprasi3alli€ro,
IHTETPYETBCS Y MEpEexkKy HOpM, (POPMYIOUH 1€papXil0 MOHATH 1 BIJACWIAHb, IO
noJierirye Kkoaudikailito, neperisi i MATPUMKY 3aKOHOAaBYO1 0a3u;

7) chpusie peaiizailii peryasTHBHOI (QYHKIIi MpaBa, OCKUIbKA MOXKE OyTH
peaizoBaHa uepe3 HOPMH IpaBa Ta O€3MOCEepeHbO BIUIMBATH HA MOBEAIHKY
cyO’€KTIB, BAKOHYIOUH 3aaH] 3aKOHOAaBY1 (DyHKIIIT;

8) CTBOpIOEThCS B pe3ysbTaTi MIJICCIPAMOBAHOI HAYKOBO- METOIUYHOL
po0boTH, IO TapaHTye ii BIAMOBIIHICTH BUMOTaM IOPUIUYHOT TEXHIKA Ta 3amodirae
Xa0TUYHOMY YU CIIOHTAaHHOMY (hOPMYJTIOBaHHIO HOPM;

9) € 3aco00M yMOPSAKYBaHHS BEJIMKOIO OO0CITy MpPaBOBOTO Martepiaiy,
JIO3BOJIAIOYM  3aKOHOMAABII0  (OpMYJIOBAaTH  IIUIICHI,  B3a€EMONOB’s3aHI U
B32€MOJIOTIOBHIOBaH1 HOPMU;

10) dikcyeThCsi B 3aKOHOAABCTBI K TEKCTYaIbHO (CIIOBECHE (hOPMYITIOBAHHS),
TaK 1 32 CMHUCJIOM (JIOTIYHUN BUCHOBOK 13 HU3KM HOpPM), 11O HAJA€ THYYKOCTI TPH
po3poO0IIi i TIIyMadyeHHI HOPMATUBHO-TIPABOBUX aKTIB.

VY cBOeMy JOriYHOMY MO€AHAHHI 1[I O3HAKW TapaHTyIOTh, IO IOPUIUYHA
KOHCTPYKIIiSl TIPAIIOE K IUTICHUM MeXaHi3M: BOHa (DOPMYIIO€ YiTKi, Y3TOJKEHI U
epeKTUBHI HOPMHM, aJanTye IX TiJl HOBI CoOLiajbHI peanii Ta 3abe3nedye
nepeadavyBaHICTh 1 SIKICTh IPABOBOI'O PETYJIFOBAHHS.

Y HayKoOBOMY AMCKYpPCi, MPHUCBSYEHOMY IOPHUAWYHUM KOHCTPYKILISIM Ta iXx

MICIIIO B IOpUJIMYHIM TEXHIIl Ta 3aKOHOTBOPYIN AISIILHOCTI, KIIFOUOBE MiCIle Tociaae
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BUBUYEHHS HE JIMIIE CYTHOCTI LIMX IPAaBOBHUX SBUII, a W IXHBOI (YHKIIIOHAJIBHOI
npuponu. OnHI€I0 3 TaKUX KaTeropiil, mo norpedye riambOKOro KOHIENTYaIbHOTO
OCMHUCIJICHHS, € (QYHKISI — TOHATTI, SKE € 1HCTPYMEHTOM SK TEOPETHKO-
METOJ/IOJIOTIYHOTO aHajli3y, TaK 1 MPUKIATHOTO OCMHCICHHS IIPAaBOBUX SIBHIII,
30KpeMa IPUIUYHUX KOHCTPYKIIIH.

Trnymaunuii CTIOBHUK YKpaiHChKOI MOBY BU3Hadae (yHKIIO (Bi7 jaT. functio —
3MIMCHEHHS, BUKOHAHHS) SIK «SIBUIIE, SIKE 3aJICKHUTH Bij 1HIIOTO, OCHOBHOT'O SIBHIIIA 1
€ (¢hopmoro #oro BUsBY, 3AiiicHeHHS» [2, ¢. 505]. BiamoBigHo, y Hal3araabHIIIOMY
3HAYEHHI TE€PMIH «(QYHKIIsH O3HA4Ya€ 30BHIIIHIA MPOSB BIACTUBOCTEN 00’€KTa B
CUCTEMI MOoro 3B’s3KiB 3 IHIIMMU 00’ ekTamu. OTxke, PyHKI1A 00’ €KTa HE MOXKE OyTH
3BeIeHa 70 HOro MpU3HAYEHHS; BOHA BHUpPAaXKa€ pealbHy Yy4yacTb OO0 €KTa Yy
3a0e3medYeHH] [UIICHOCTI Ta YKUTTE3AATHOCTI CUCTEMH.

VY comianbHUX Haykax (DyHKIISI TPAKTY€ThCS SIK POJib, Ky BUKOHYE MEBHUMN
eleMeHT y Mexax corianbHoi cuctemu. Comionoru E. Jlropkretim, T. Ilapconc, P.
MepToH Ta 1HIII MOB’A3yBaid (PYHKIII 3 MIATPUMAHHSAM COLIAIBHOTO MOPSAIKY Ta
1HTerpaIii, a oTKe — 3 MEBHOK CTa0lIi3yrouor Miciero. KpiM TOro, cTpykTypHO-
(GyHKUIOHATBHUN TAX1 Yy COLIOJOrii JaB HAYKOBHM JIOCHIPKEHHSIM TaKl BayKJIMBI
HOHATTS K «(QYHKIIS», «CTPYKTYpa», «B3aemois» Tomro [19, c. 46-47].

Ie# mimxig BUSBHUBCS HAA3BUYAWHO NPOAYKTUBHUM 1 B IOPUAMYHIA HayIl,
30KpeMa MpU aHaji3l TaKUX CKJIAJHMX SBHI, SK MPaBOBl IHCTUTYTH, MEXaHI3MH
MIPABOBOTO PETYJIOBAaHHS Ta IOPUIWYHI KOHCTPYKINi. Y TpaBoBid Teopii (yHKIIIS
BU3HAYAETHCS SIK 30BHILIHIA MPOSIB CYTHOCTI MPAaBOBOIO SIBUIIA, HOro BIUJIMB Ha
collajibHl BiAHOCMHU Ta 3B’s3ku. Hampukman, sx BuszHawae JI. . 3amopchbka,
GYHKIISIMU TIpaBa BBaXKAIOThCS OCHOBHI HANpSMH BIUIUBY IpaBa Ha CYCHIIBCTBO.
Cepen HUX BUIUIIIOTBCA: PETyJISATHBHA, OXOpPOHHA, I1H(OpMaliiiHa, BUXOBHA
tomro [20]. Take po3yMmiHHS TEPEHOCUTHCS 1 HAa PIBEHb MPABOBUX I1HCTPYMECHTIB,
30KpeMa — IOPUIWYHUX KOHCTPYKIii. BapTto Haromocutu, mo ¢GyHKIS HE €
CaMOCTIMHUM €JIEMEHTOM IIPpaBOBOi CHUCTEMHM, BOHA € TOXIJHOI BiJl 3MICTy Ta
CTpYKTypu 00’ekTa, sikuil (yHKUiIOHYe. OTxKe, QPyHKUI] IOPUANYHUX KOHCTPYKLIN

MOXYTh OYTH aJIeKBaTHO BH3HAYEH1 JHUIIE B KOHTEKCTI aHaMI3y iXHbOI poyi y
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IPaBOBOMY pEryiIOBaHHI, 3aKOHOJABYill TEXHIIlI Ta HOPMOTBOPUOMY IMpOLEC]
3arajom.

I'. I. HenimoBu4 Bu3Havae, 1m0 QyHKINIS OPUINYHOT KOHCTPYKIIIT SBISE COOOIO
«Takuii Ccrmocid TMposBY IMAHEHTHUX BJIACTHMBOCTEH KOHCTPYKIIi, MpU SIKOMY
KOHCTPYKIIiSl HE BCTyHa€ B CYNMEPEUHICTh 31 CBOIM NMPU3HAYEHHSM, 30€piraeTbcs Ta
niaTpuMye cBoe icHyBaHHs» [21, c. 93]. Ilpu 11poMy aBTOpKa BBaXkae, IO MM 4Yac
peamizaitii «ayxux» QYHKIIH KOHCTPYKIliS HE MOXKE MPOSBISITH CBOi BIACTHUBOCTI
NOBHICTIO, 110 NPU3BOAWUTH 10 ii pyHHamii. [loromxyrounch 3 L€ TO3ULIEIO
BBKAEMO, IO 3aKOHOJAABEIb MAa€ MISTH 3 YpaxXyBaHHSIM «IPHPOJHUX MEK»
KOHCTPYKWIi, ii mNpu3HaYeHHS, (YHKIIOHAJIBHOI CYMICHOCTI Ta MOTEHLIATy M0
ajanraiii B HOBOMYy HOpMaTUBHOMY cepenoBuili. Jlume B TakoMmy pasi IopuanyYHa
KOHCTPYKLisA 30epiraTuMe CBOKO  (DYHKIIOHAJbHY ULUIICHICT 1 CIPUATHME
e(pEeKTUBHOMY IIPABOBOMY PETYJIIOBAHHIO.

Hocmimpkyroun (QyHKINT IOPUIUYHUX KOHCTPYKIIA MPOUTIOCTPYEMO MO3HIIIIO
O. B. 3inueHko, sika 3a3Hauae [22, c. 55], mo (yHKIIOHATBHA POJb FOPUIMYHUX
KOHCTPYKLIN MPOSIBISEThCA B JEKIIbKOX MuomuHax. [lo-nepie, 3a3Hadae aBTOpKa,
IOPUIMYHI KOHCTPYKLII € 1HIUKATOPOM JIOTIYHOI CTPYKTYpU OYyIb-SKUX Trairy3eu
mpaBa. Y UUBUIBHOMY TIpaBl KOHCTPYKIIISI «3000B’s3aHHS» JO3BOJISIE CHUCTEMHO
BPETyJIIOBATH TUTAHHS BUHUKHEHHS, 3MIHM Ta TPHUIUHEHHS IMPABOBIIHOCUH MIXK
CTOpOHaMH, 110 3a0e3neuye nepeadadyBaHicTh MpaBOBUX HacHiAKiB [lo-apyre, BoHN
€ HOCISIMA KOHIIENTYaJIbHOTO 3MICTY MPABOBOTO PETYJIIOBAHHS, BTUTIOIYH KIIOUOBI
1€ Ta 11l 3aKoHOAaBYoro mnpouecy. Hanpuknan, y TpyaoBOMYy IpaBli KOHCTPYKIIIS
«TPYIOBHI JOTOBip» peali3ye MNPUHIMI CBOOOAM TMpaii Ta 3aXUCTy HAWMaHOTO
mpairiBHMKa, a B aIMIHICTPATUBHOMY TIpaBi KOHCTPYKIlS «aaMiHICTpATHBHA
Mociayra» BijloOpa)kae OpIEHTAIll0 Ha CEpBICHY MoOJielb JepxkaBu. B 000x Bumaakax
MU 0a4rMO BMPOBAKEHHS TPOBIIHHUX 1€ BIJIMOBIIHUX Taly3ed y HOPUIANYHI
KoHCTpyKIli. [lo-Tpere, ropuanyHi KOHCTPYKINT SBISIIOTH COOOI0 MOKA3HUK PIBHS
IOPUIUYHOI TEXHIKM, OpraHizallii HOpMaTUBHO-TIpaBoBoro Marepiany. Lle o3Hauae,
[I0 HAsBHICTh CTAaOUIbHUX 1 HOPMATHMBHO 3aKPIIJICHUX KOHCTPYKIN CBIAYUTH MPO

3pUIICTh 3aKOHO/aBYOi 0a3u. 30KpeMa, y MOAaTKOBOMY IpaBi, KOHCTPYKIIS «00’€KT
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OMOAATKYBAaHHS» JO3BOJIsAE€ YHI(PIKyBaTH 3MICT HOPM 1 YITKO BH3HA4YaTH MPaBOBI
HACIKK U1 TUIATHUKIB. Y TOCHOIAPCHKOMY TpaBi KOHCTPYKIIS «TOCTIOAPChKE
3000B’s3aHHs» 3a0e3Meuye CHCTEMHICTh PEryJlOBaHHS KOMEPIIMHMX BIAHOCHH 1
CIPOIILY€E MPAaBO3aCTOCYBAHHSI.

VY HayKoBi#l JiTepaTypi Mmija 4ac po3riily FOPUIAYHOI KOHCTPYKIII 3 MO3UIii
3arajibHOI Teopii mpaBa, MiJIKPECITIOETHCS 11 THOCEOJIOI0-METOI00TIUHA Ta TEXHIKO-
fopuanyHa ¢ynkuii. [lepma 3 HUX BU3HAYa€ IOPUAMYHY KOHCTPYKIIIO K 3aci0
Ii3HaHHS MpaBa, U0 3a0e31euye CUCTEMHE OCMUCIICHHS IPABOBUX SIBMILL, Jpyra — sK
IHCTPYMEHT HOPMATHUBHOI perfiaMeHTaIlil, SKHi CIyTye YHOPSIKYBAaHHIO CYCHIIbHHUX
BIJIHOCMH Ta CTPYKTypHu3alil MpaBOBOi Marepii 3a Taly3eBUMH KpPHUTEPISIMH.
I'. B. HeninmoBuy  J0JaTKOBO  BUOKPEMJIIOE  KOHUENTYaJdbHY  (YHKIIO, IO
MPOSIBISIETHCS y 3AATHOCTI IOPUANYHUX KOHCTPYKIIIH 3a1aBaTH KapKac JJIs IPaBOBUX
KoHmerniii [21, c. 93-94].

VY cBoro uyepry, K. O. Hzeiiko Ta M. Il. KyHieBud BBaKarOTh 3a JIOIUIbHE
BUJIUTMTU THTEPIIPETALIHY (PYHKIIIO FOPUIMYHUX KOHCTpYKLIHA. BoHa peainizyeThbcs B
KOHTEKCT1 TJIyMaueHHsI PABOBUX HOPM Ta JIO3BOJIsIE 3a0€3MEUNTH €HICTh PO3YMIHHSA 1
3aCTOCYBaHHSI TIPABOBHX TPHUITUCIB y MPABO3aCTOCOBHIH AisTbHOCTI [4, ¢. 169; 16, ¢. 19—
29].

b. M. Iligropoacbkuii 3a3Havae, 1m0 (PYHKIIOHATBHUN CHEKTP HOPUIAHMYHUX
KOHCTPYKIIM PO3LIMPUBCS 32 PaXyHOK JEMOHCTPALIHOI (YHKIII, sIKY TpaBO3HABII
MOB’SI3yBalid 3 NUJAKTHYHUM TOTEHINAJIOM FOPUAMYHUX KOHCTPYKINH y Tpoleci
BUKIAJaHHS OPUAWYHUX JUCIMIUIIH, 30KpeMa TMpH TMOSCHEHHI  CKIIaJHHUX
TEOPETUYHUX MOHATh MaOyTHIM ¢axiBisam [23, ¢. 182].

O. B. 3iHueHko mTpormoHye OUTBII JeTali30BaHUN (DYHKIIIOHATBHUN MMiIXI1],
BBO/ISIYM J0 HAYKOBOIO 00ITY Takl (PyHKIII, sIK: 1HPOPMATUBHO-JIOTIYHA — 3a0e31euye
JIOTIYHY TIOCHIZIOBHICTh 1 3B’SA3HICTh TPABOBOTO TEKCTY; ileHTU(iKaIiiiHa —
ornoMarae ieHTU(IKyBaTH MPaBOBI sBUIA a00 CTPYKTYpH dYepe3 MpUTaMaHHI iM
KOHCTPYKTHBHI O3HaKM; Ta YTWIITApHO-TIparMaTuyHa, sKa OpI€EHTOBaHA Ha
OPAaKTUUHY JOLUIBHICTh Ta €(PEeKTUBHICTh BUKOPUCTAHHS KOHCTPYKIIH Yy

npaBo3actocyBanHi [24, ¢. 58—62]. Takox cuif BiamitTutu ¥ nosumiro A. O. JlyTko,
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sIKa BUOKPEMJTIOE KOHCTPYKTUBHO-TIParMaTu4Hy (PyHKIIi0, 110 BiAOOpaXkae 3MaTHICTD
IOPUIMYHUX KOHCTPYKLIM OyTH OCHOBOIO [IJIs CTBOPEHHS CTIMKHX MPaBOBHUX
MoJiesiel, a TakoX (QYyHKIII0 (GOpMyBaHHS HOPMATUBHHUX IPHUIMCIB, IMiIKPECITIOIYH
iX 3HAYCHHS y MPOIIECi MPaBOTBOPYOCTI [25, c. 54-59].

Kommexcauit nigcymok chopmynboBaHo y npansgx b. M. Iliaropoacekoro,
KWW, y3arajpbHIOIOUM aHalli3 PI3HMX IMIJXOAIB, IPOMOHYE pPO3MAaTH (GyHKIIT
IOPUIMYHUX KOHCTPYKLINA Kpi3b Mpu3My chepu ix 3acTocyBaHHs. ABTOp 3a3Hadyae,
0 BIAMIHHOCTI Yy (YHKI[IOHAJIbHOMY HaBaHTAXEHHI IOPUIUYHUX KOHCTPYKIIIH
3yMOBJIEHI CIEUU(IKOI0 MPaBOBOi LIAPWHHU, B SIKIM BOHM BHUKOPUCTOBYIOThCA. K
pe3yabTart, BiH NIATPUMYE BXKE 3rajlaHui nepesik PyHKIIii, a TaKoXK JTOMOBHIOE HOTO
HOBUMH, TMpPUTAMAaHHUMHU  [paBOpeali3alliiHiid  IUIOIIMHI:  OPIEHTAIIHHOIO,
IPaBOKOHKPETU3YIOUOI0, METOI0JOTIYHOIO Ta OCBITHBOIO QyHKIIAMH [23, c. 183].

OTxe, cydyacHa JOKTpPUHA JIEMOHCTPYE HAsBHICTh $K CTaOUIBHOTO sijpa
GyHKIIA IOPUANYHUX KOHCTPYKIIM, TaKk 1 JAMHAMIYHOTO TOJs X BaplaTUBHOTO
JIOTIOBHEHHST 3aJIe)KHO BiJf KOHTEKCTY TIPAaBO3aCTOCYBAaHHSA, IO CBITYUTH MPO
MDKIUCIUTUTIHAPHUM 1 THYYKHH XapakTep AOCTiHKyBaHOTO (PeHOMEHA.

JUIsi CUCTEMHOTO TMpEACTaBICHHS 3a3HayeHUX (QYHKIIN JOLUIBHUM € iX
kiacudikaiisg 3a TppoMa KpUTepisiMU: cheporo peaiizailii, XapakTepoM BIUIMBY Ta
CTYIIEHEM a0CTPaKTHOCTI.

BubpaBmm  kpurepieM  knacudikamii  cepy peamizauii  IOPUAMYHUX
KOHCTPYKIIIH, MW MOMIIMIM iX Ha TPU TPYyNH, BHAUIMIOUK: 1) TEOPETHKO-
JOKTPUHAIBHI (QYHKIIi; 2) HOPMOTBOPUYO-TEXHIYHI (yHKIII Ta 3) MpPaKTHYHO-
peanizamiiftii QyHKIi.

TeopeTnko-goKTpUHABHI (PYHKITT peani3yloThCs Y BUIMAKY, KO FOPUIAYHI
KOHCTPYKIii (YHKIIOHYIOTh SK 1HCTPYMEHTH TEOPETHMYHOIO OCMHCIICHHS MpaBa,
HAyKOBOT'O MPOTHO3YBaHHS, MOJICIIOBAHHS €JIEMEHTIB MpPaBOBUX CHUCTEM 1
B3a€EMO3B’SI3KIB BcepennHl HUX. BoHu 3aknmanaioTh GyHAaMeHT mis (GopMyBaHHS
3aKOHOTBOPYOI 171€1, CTPYKTYpHU HOpPMH, ii JIOTIKM W oOrpyHTOoBaHOCTi. [lo rpymnu
TEOPETUKO TOKTPUHATHHUX (DYHKIINA HAMU BIHECEHO:

— THOCEO0JIOT0-METOAO0JIOTTYHY (DYHKIIIIO0, KA 3HAXOAUTh CBIM IPOSB, KOJIU
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IOpUINYHA KOHCTPYKITISA CIYTY€e 3acO000M Mi3HAHHS TIpaBa, J03BOJISE JOCITITATH HOTO
CTPYKTYpYy, BUSBHUTH BHYTPIIIHI JIOT14HI 3B’SI3KM MDK HOpPMaMH, CPOpPMYIIOBATU
METOAM 1 MPUHLUIM TPaBOTBOPYOI IisUIbHOCTI. BoOHa cTBOpro€ MIAIPYHTS AJis
OCMHCIICHHSI Ta MOJIEIIOBAHHS IMPABOBUX CHCTEM, IO OCOOIMBO aKTyalbHO NpHU
pedopMyBaHHI1 J1040T0 3aKOHO/IaBCTBA;

— KOHIENTyaJdbHy (YHKIIIO, IO Peali3yeThCS yepe3 3JaTHICTh IOPUIUYHOT
KOHCTPYKIIIi OyTH OCHOBOIO AJisi (HOpMYBaHHSI HOBUX MTPABOBHUX KOHIIENTIB 1 TOKTPHH,
K1 3r0JIOM TPaHCPOPMYIOTHCS Y 3aKOHOIaBY1 171€T;

— JIEMOHCTpaLiiHy ()YHKIIIIO, IO NPOSBISETHCS Y BAKOPUCTAHHI FOPUIHYHUX
KOHCTPYKIIM B SKOCTI IEMOHCTPAaTUBHUX MOJEJNIEN y MpOLECl HABYaHHS MalOyTHIX
daxiBuiB y cdepl mpaBa yu MyOJIYHOTO YHPABIIHHS a0o0 MiJ Yac Mpe/ICTaBICHHS
HOBUX 3aKOHONPOEKTIB. L{e 103B0JI€ YITKO MOSICHUTH JIOTIKY IMPOIMOHOBAHUX 3MIH 1
CTPYKTYpy NPaBOBOI MOJIEIIL;

— OCBITHIO (YHKIIO, 0 y JaHOMY KOHTEKCTI OJIM3bKO IIOB’si3aHa 3
JEMOHCTPATUBHOKO (PYHKIIEI0 Ta BHUPAKAETHCA Y BUKOPUCTAHHI IOPUIAYHUX
KOHCTPYKIIH SIK IUIAKTUYHOTO 1THCTPYMEHTA JJIS MIATOTOBKH MaiOyTHIX (PaxiBIliB Yy
chepi mpaBa Ta HOPMOMPOEKTHOI MisuIbHOCTI. lle cmpusie 3aCBOEHHIO JIOTIKH
IIPABOBOTO pEryJtoBaHHs, (PopMye cUCTeMHe OayeHHS 3aKOHOJABCTBA, a TaKOX
PaBOTBOPYOI TEXHIKH.

Hpyry rpyny «3a cdeporo peaiizalii» CTaHOBJSITh HOPMOTBOUYO-TEXHIYHI
byHKIIT, sIKI MPOSBISIOTHCS OE3MOCEPeIHbO y mpoliec popMyBaHHS HOPMATUBHOTO
Matepiany. Y TakuX BHUIAJKaX IOPUIUYHI KOHCTPYKLII BHUKOHYIOTH POJIb
IHCTPYMEHTIB MTPaBOTBOPYOI JIOT1KH, 320€3M€UyI0Th BHYTPIIIHIO Y3TOJKEHICTh HOPM,
JI0TIOMAralTh yHI(IKyBaTH Ta THUII3yBaTW NpaBoBe perymoBaHHs. [lo 1i€i rpynu
(GbyHKL1 HAMU BlHECEHI:

— TexXHIKO-IopuANYHa (YHKIIIS, SKa CIPsSMOBaHA Ha 3a0€3MEYEeHHS JIOTIYHOI
3B’SI3HOCTI, BHYTPIIITHBOI y3TO/KEHOCTI1, ()OPMaJIbHOT MPABUIILHOCTI MMPABOBUX HOPM.
IOpuanyHa KOHCTpPYKIIS TYyT € 3pa3koM abo «PopMyliow» i CTBOPEHHS
IOPUIMYHUX TEKCTIB, JO3BOJISIE YHUKHYTH CYNIEPEYHOCTEN 1 KOMi31H;

— ¢yHKImis (QopMyBaHHS HOPMATUBHUX IIPUIIUCIB  3HAXOAUTh  CBOIO
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pealizaiiio y pas3l 3aCTOCYBaHHS HIOPUIUYHMX KOHCTPYKLIA NMPU CTBOPEHHI HOBUX
HOpM TIpaBa. 3aBAsSKH iM (OPMYIOTHCS MPABOBI MOJEII, IO OMUCYIOTh MEXaHI3M
MIPaBOBOTO PEryJIOBaHHS — 30KpeMa, BHU3HAYalOTh CYO’€KTIB, 00’€KTH, MPaBOBI
HiJCTaBH, HACNiKU  TOUIO. Hanpukian, KOHCTPYKITiS «JIOTOBOPY»,
«aIMIHICTPATUBHOTO MPOCTYIIKY», «ITYOJIIYHOI CIIYKOU» — 1€ IopuaudHi GopmMynu,
K1 1 JIEKaTh B OCHOB1 KOHKPETHHUX MPHUITHCIB.

['pyna mpakTuyHO-peanizamifHux (QyHKIIA aKTUBYETbCS B pa3l BHUKOHAHHS
IOPUUYHUMHU KOHCTPYKIISIMU POJII THCTPYMEHTIB, $Ki 3a0€3MeuyioTh €(PEKTUBHY
peanizaliio MpaBOBUX HOPM Ha MPAKTHUI — Yepe3 Cy/I0B1 PIlIEHHs, aAMIHICTPAaTUBHY
IIPaKTUKY, 3aCTOCYBAHHS 3aKOHOJIaBCTBa opraHamu Biaau. [lo uiei rpynu (yHKIi
BITHOCHMO:

— MpaBopeaizaliiHy (QyHKIO, sika 3a0e3nedy€e 3pyyHICTh Ta €(PEKTUBHICTh
3aCTOCYBaHHA HOpMH. HOpuanyHa KOHCTPYKLIS TYT BUKOHYE pOJIb MPAKTUYHOIO
«MEXaHi3My», IO JT03BOJISIE ONEPATUBHO BUPIIIYBATH MPABOBI CUTYAIlli — HAIIPUKJIIA],
yepe3 CTaHAapTU3alliio ad0 TUII3ALiI0 MPABOBUX PEAKIIIA;

— OpleHTaliiHy (YHKIIO, 10 HAga€e 3pO3yMUTy MOJENIbh MOXKINBOI abo
HAJIeKHOT TMOBEMIHKH. Y KOHTEKCTI 3aKOHOTBOPYOi MiSUTBHOCTI I8 (yHKIIIS
nornoMarae chopMyBaTH HOPMH TaKHM YHMHOM, 00 BOHU CIYTyBajdd YiTKUM
OpIEHTHPOM JIs1 a[IpecartiB, 10 3MEHIIY€E PU3UK HEOJJTHO3HAYHOTO TIIyMau€HHS;

— MPaBOKOHKpPETU3YIouy (YHKIIO, IO JeTami3ye 1 PO3KPUBAE 3MICT
aOCTpaKTHUX MPaBOBUX HOPM. Y 3aKOHOAABCTBI 1€ TPOSIBISIETHCS Y CTBOPEHHI
«MIIHOPMATUBHUX»  KOHCTPYKLIM, 10 KOHKPETH3YIOTh 3arajbHl  MPUIUCHU
(HampuKJIa, AeTani3allis TOBHOBAXKEHb Y IMi13aKOHHUX aKTaXx).

— MeTojoJioriyHy (¢QyHKIi0 (y TMpakTHIll), SKa CIYrye METOAUYHUM
OpPIEHTHPOM JUIsI TIPaBO3acTOCyBaua. B 1bOMy BHIIagKy MOpUIUYHA KOHCTPYKIIiS
3aJla€ aliTOPUTM, 3a SKUM Tpeba IHTEepHpeTyBaTH 1 peasli30BYBaTH HOPMY, ITI0 CIIPHSIE
€THOCTI NPaBO3aCTOCYBAHHS.

JpyruM KpuTepieM ajig cuctemMaTusallii (yHKIHA FOpUIUYHUX KOHCTPYKIIH
HaMu Oyno o0OpaHO XapakTep BIUIUBY IOPUAMYHUX KOHCTPYKLIM Ha CyCHUIbHI

BIJIHOCUHHU, TOOTO #KYy /IO UYMHUTHb IOPUJAMYHA KOHCTPYKIISI — BIOPSIAKOBYE,
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TpaHchOpMy€e, TOSACHIOE, 3a0e3rmedye KOMYHIKamio Tomo. Y Mk kmacudikamii
GYHKIIT IOpUAUNYHUX KOHCTPYKLIM MOAUISIOTH HAa YOTUPH Tpymnu: ) perynsaTuBHi
GyHKIIIT; 2) METO0JIOTIYHI Ta IHCTpYMEHTaIbH1 (PYHKIIT; 3) KOMyHIKaTUBHI (PYHKIIIT;
4) npakTHuHO-yTHIITapHi. PO3KpueMo i1X CyTHICTb Yy KOHTEKCTI peami3amii B
3aKOHOTBOPYOMY TIPOLIECI.

PerynsatuBHi ¢QyHKINT TOB’sS3aHI 3 BIOPSAKYBAaHHSM IPAaBOBOI MaTepii,
OCKUTbKU 4Yepe3 IOpUAMYHY KOHCTPYKIIIO (OpMYyeTbCs HOBa IpaBoBa HopMa abo
KOHKPETU3YEThCA 3MICT BXe ICHyrunx HOpM. Jlo 1poro O5oky ¢yHKIIH Hamu
BITHECEHI:

— (ynkuis  GopmyBaHHS ~ HOPMATHUBHUX  NPHUIHKCIB,  OOYMOBJICHHS
BJIACTUBICTIO IOPUIUYHOI KOHCTPYKIIiT OyTH CBOEPIIHOIO «MaTPHUIICI0» ab0 MOJEILTIO
JUTsI CTBOPEHHSI HOPM TpaBa. 3aBISKH il 3aKOHOIABEIb MOKE BIITBOPUTH YHI(PIKOBAHY
MOJICNIb ~ PETYJNIOBaHHS  CXOXKHUX  CHUTyallld, 10 MiABUILYE  €(PEKTUBHICTD
3aKOHOTBOpYOCTI. Hapwukman, moneni €TUYHUX KOJEKCIB IyOJIYHOI CIIy>KOH, sKi
3aCTOCOBYIOTHCS 1J11 POpMYBaHHS BIAMOBITHUX aKTiB JUIsl KOHKPETHUX MiAPO31TIB;

— TMPaBOKOHKpETH3Yyloua (PYHKIliSI O3BOJSE JAETANI3YBaTH 3arajibHi HOPMHU
IUISIXOM CTBOPEHHSI YITKUX KOHCTPYKIIiH, 10 BPaXOBYIOTh ClielU(iKy IPaBOBIAHOCHH.
Hanpukmnan, KOHCTPYKIIISI «CITy>KOOBUI 3JI0UMH» 3BYXKY€ 3arajlbHe TOHATTS «3JI0UHH»
y BIJMIOBITHOMY KOHTEKCTI.

Hpyrum 6510koM Kiacudikallii «3a XapakTepoM BIUIMBY» € METOJOJIOTIUHI Ta
IHCTpyMEeHTaJIbHI  (QYHKIIi, $SKi  OOyMOBIJIEHI  BJIACTHBOCTSMHU  IOPHIAWYHHUX
KOHCTPYKIIM OyTH 3aco0amMu JOCHIIPKEHHS, OCMHUCIEHHS W CTPYKTypyBaHHS
npaBoBoi niicHOCTI. TOOTO BOHM SIBJISIOTH COOOIO 1HTENIEKTYaJdbHUN 1HCTPYMEHT,
SKUM KOPHUCTYIOTHCS HAYKOBIIl a00 pPO3POOHUKH 3aKOHOIPOEKTIB. Y Il OJ0K
GyHKL1 HAMH BKIIOYEHO:

— THOCEO0JIOrO-METOJOJIOTIYHY (PYyHKIIO, sika 3a0e3neuye Mi3HaHHS CYTHOCTI
IPAaBOBUX SIBUIL, JONOMAara€ y BHSBIEHHI 3aKOHOMIPHOCTEHW PO3BHUTKY IPaBOBOT
CUCTEMH, KOPHUCTYIOUUCHh SKUMHU 3aKOHOJABEIb MAa€ 3MOTY Kpallle OOrpyHTOBYBATH
3aKOHOTBOpPYI 1HII1aTUBH;

— MeToAoJioriyHy (y NpaBOTBOPUYIM MpakTHIll) (PYHKIIO, sIKa BHCBITIIOE
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IOPUIUYHY KOHCTPYKIIIIO SK 1HCTPYMEHT MIPOEKTYBaHHS TPABOBUX HOPM, IO
JornomMarae o0patd MOTPIOHMH MiAXiA A0 3aKOHOTBOPEHHS — Ka3yiCTHMYHUM,
a0CTpaKTHUM, 3araJlbHUHN TOIIIO.

Jlo Tpetporo OJOKYy BXOISATh KOMYHIKAaTHMBHI (PYHKIII, SIKI CHOpSMOBaHI Ha
3a0€3IeUeHHsI 3p03yMUIOCTI, Iepe0auyBaHOCTI Ta iIHTEpIPETAIlli TPAaBOBUX HOPM SIK
JUIS YYaCHUKIB IPABOBIIHOCHUH, TaK 1 JJII Cy0’€KTIB HOPMOTBOPEHHsS. Y 1iel OJIOK
HaM{ HaMU BKJTFOYCHI Taki PyHKITI1:

— 1HGOpPMATUBHO-JIOTIYHA (YHKINSA, sIKa TPYHTYETbCA Ha BIIACTUBOCTAX
IOPUIMYHUX KOHCTPYKLIM 3a0e3neuyBaTd Iepefady YiTKHUX, (opMaii30BaHUX
NPaBOBUX MOJEJEH, IO MOJIETHIYE PO3YMIHHS 3MICTY HOPM YCIMa y4YaCHHKaMU
MIPaBOBOi KOMYHIKaIIii;

— iHTeprpeTaniiiHa (YHKIS MPOSIBISETHCA B KOHTEKCTI TIYMAauy€HHS HOPM
mpaBa, KOJU 4YITKO BUOYJOBaHA  IOPUAMYHA KOHCTPYKIIS JI03BOJISIE YHUKATH
0araTo3HauyHOCTI, CYNEPEYHOCTEH y MpPaBO3aCTOCYBaHHI Ta 3aKOHOTBOPUIN
ISUTBHOCTI,

— opieHTaliiHa (YHKINS TOJATaE y Opi€HTallli 3aKOHOABIL y MPaBOBOMY
IIPOCTOPI1 3aBASKH HAsBHOCTI IPABOBUX MOJEJIEH, 110 MIABUILY€E Nepen0adyBaHICTh 1
CTaOUIbHICTH MPABOBOT'O PETYJIIOBAHHS.

Jlo uerBepToro OsoKy 11i€l Kimacudikaiii HaMH BIJHECEHO MPAKTUYHO-
yTWIITapHI (YHKIII, 3aBJaHHSA SKUX TOJArae y 3a0e3MeueHHl MNPUKIATHOL
MPUIATHOCTI IOPUANYHUX KOHCTPYKIIM y 3aKOHOTBOPUYOCTI, a CaM€ MOKIIMBOCTI X
BUKOPHCTOBYBaTH Y KOHKPETHHX 3aKOHOIMPOEKTAX, alanTyBaTH IO PI3HUX Tramy3en
4y 3MiHHUX YMOB. CIOIU BiJIHECEHO:

— YTWJIITapHO-TIparMaTu4Hy (YHKIIIO, IO peai3yeThCs, KOJU HOPUIANYHA
KOHCTPYKIIisl TPOCTO 1 €hEeKTUBHO JOMOMAarae BUPIIIYBATH TUIIOB1 CUTYyaIlll B Mexkax
npaBoBoro mousis. lle poOuTh 3akpimsieHi HEH HOPMHU aJalNTUBHUMH 10 HOBHUX
COIliaIbHO-TIPABOBUX BUKJIUKIB,;

— KOHCTPYKTHBHO-TIparMaTU4Hy (QYHKIIIO IOPUIUYHOI KOHCTPYKINi, sKa
3a0e3mnedye «apxiTeKTypy» HOPMATHBHOTO aKTy, 3aKpIIUIIOIOYM SK MAlTh OyTH

noOy/IoBaH1 PO3ALIM, SKa JIOTIKa BHUKJIAAy, SK IMO€IHAaHI HOpMH MDK coOoro. lle
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JI03BOJISIE YHUKATH Xa0TUYHOTO UM HAJAMIPHO CKJIaHOTO 3aKOHOTBOPEHHS.

Y Mexax HayKOBOTO aHami3dy (YyHKIIIOHAIBHOTO TOTCHIATY HOPUINYHUAX
KOHCTPYKIIIH  JOLIUIBHUM BHJIA€TbCS MOAUT  iXHIX (QYHKIIA 3a CTYINEHEM
abctpaktHocTi. Taka kmacudikamisi Jgae 3MOry BHSBUTH XapaKTep BIUIUBY
IOPUIUYHUX KOHCTPYKIIIM Ha MPaBOBY CUCTEMY — BIJl CyTO TEOPETUYHHUX PIBHIB 0
0e3nocepeIHbO MPUKIIATHUX, ONepaIliiHUX.

[lepenycim Tpeba 3a3HaYUTH, IO CTYMiHb aOCTPAKTHOCTI (PyHKIIII 3yMOBIIOE
cdepy ii 3acTOCyBaHHS: YUM BUILIUN PIBEHb y3arajibHEHHS, TUM OJMKYe (PYHKIIIS 10
chepu nMpaBoBOT JOKTPUHU, & YUM HUKUYUN — TUM OUTBIIIOI0 MIPOIO BOHA BUSIBIISIETHCS
B IIPAKTUYHI{ TJIOLIMHI TPAaBOTBOPYOCTI Ta paBopeai3alii.

3 oruisily Ha 3a3HaueHe, BUOKPEMITIOIOTh TPU PiBHI aOCTPaKTHOCTI:

1. AGcTpakTHUM (JOKTPUHAIBHO-TEOPETUYHUI) PIBEHb, IO OXOIUIIOE (DYHKIII],
K1 peani3yloThCsl y MEXax IOPUAMYHOI HAyKW Ta MpaBoBOi ieosiorii. Jlo Takux
byHKIIIH HalexXaTh:

— THOCEOJIOTO-METOI0JIor1yHa (PYHKIlISI, 110 3abe3neuye Mi3HAHHS MPaBOBOT
JTIACHOCTI Yyepe3 KaTeropii Ta Mojeni;

— KOHIIETITyanbHa (YHKIS, TOB’sS3aHa 3 TBOPEHHAM HOBUX IPaBOBHUX
KOHCTPYKIIH SIK JIOTTYHO Y3TO/)KEHUX YTBOPECHb;

— OCBITHS (yHKIs, y pO3yMmiHHI (QOpMyBaHHS MPAaBOCBIIOMOCTI uYepe3
CUCTEMY HayKOBHX TOHSATb.

2. [Ipomixuauit (iHTepdeiicHMiI) piBeHb, HA SKOMY (QYHKI FOPUIAIHUX
KOHCTPYKIIH TMOENHYIOTh TEOPETHUYHY M NPaKTUYHY KOMIOHEHTH. TyT MO’KHa
BUOKPEMUTH:

— 1HTepHpeTaIiiny QyHKII0, 0 CIpUsIE 3’ ICYBAaHHIO 3MICTY MTPAaBOBUX HOPM;

— METOJOJIOTIYHY  (QYHKIIIO, sKa € 1HCTPYMEHTOM  YIOPSAKYBaHHS
IPaBO3aCTOCYBAHHS;

— JIEMOHCTpaIliiHy, sSKa MOJEIIOE€ TMPaBOBI SABHUINA 33 iX €(HEKTUBHOTO
PO3YMIHHS.

3. KonkperHo-npukinaguuil (MpakTHYHO-peaTizaliiHuil) piBeHb, A€ IOPUIUYHI

KOHCTPYKIIi ~ Oe3rnocepeHb0  COpsMOBaHI Ha  3a0e3nedeHHs  €(EeKTUBHOIO
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(GyHKI[IOHYBaHHS IPaBOBO1 cUcTeMH. J[0 IIbOTO PiBHS HAJNEKATh:

— yTHIITapHO-TIparMaTH4Ha (PYHKIIiS, 10 MOJIATAE y MPAKTUYHIN MPUAAaTHOCTI
KOHCTPYKIIIH K «pOOOYHX IHCTPYMEHTIBY» FOPUCTA;

— TEXHIKO-IOpUJUYHA,  SKa  3a0e3nedye  CTPYKTYpHY  Y3TOIKEHICTh
HOPMATUBHOTO MaTepiany;

— ¢yHKIig GOopMyBaHHS HOPMATHUBHUX IPHUIIUCIB, 110 PEaTi3yEThCS B MPOIIEC]
IPaBOTBOPYOCTI;

— NPAaBOKOHKPETU3YIOYa, 3aBIAJKU SKIM  B1AOyBaeTbcs  yTOYHEHHS W
JeTanizauis 3MICTy PaBOBUX HOPM.

Tpeba BiAMITUTH, 1O ACsAKl PYHKIII y HaBEJEHUX KiacU]ikailisix 3HAXOMSITh
CBO€E BIJOOpaKeHHs y JEKUIbKOX BUAAX Kiacudikamii. Ha Hamy nymky, 1ie cBiI4UTh
po 0araTOBUMIPHICTh T4 MUKAMCLUILUIIHAPHICTh (DYHKIIN FIOPUIUYHUX KOHCTPYKLINA
1 MOSICHEHHSI TYT TOJISITae y pisHOMY TiaXoi 1o kiacudikamii. Hanpukian, komu mu
kinacudikyemo QyHKIIT «3a cheporo peanizallii», MU 3BEpTAEMO yBary Ha MPOCTIp
nposiBy (PYyHKIII — YW 1I€ TEOPETUYHHI AMCKYpPC, HOPMOTBOPYICTh, UM MNPHUKIAIHE
3actocyBanHsa. OnmHak y kimacudikaiii «3a XapakTepoM BIUIMBY» MM aHATI3yeEMO
CYTHICTh BIUIMBY, TOOTO 10 came poOuTh 1 QyHKUisA — (opmye, TpaHchopmye,
BILJIUBAE, CTPYKTYPYE, BiI0OpaXKae TOIIIO.

Takox 3a3HaYMMO, IO 3B’ A30K MK KiacudikamisMu GYHKIIH IOPUIAYHOT
KOHCTPYKIIi Ta il TPUEIMHOK CYTHICTIO BHUSBISETHCS Yy CIOCOO1 peanizalii
KOXKHOI 3 (YHKIIIH 3aJIe)KHO BiJl TOTO, Ky CKJIaJJOBY CYTHOCTI KOHCTPYKIIii BOHU
MepeBaXHO PEMPE3CeHTYIOTh. Takuii miaXig A03BOJISAE HE JHIIE CUCTEeMATU3yBaTH
byHKIIl, a ¥ rIMbIe OCMHUCIUTH iX 3MICTOBE HABAaHTAXXEHHS Ta 3HAYEHHS Y
npaBoBiii cuctemi. J[ns BH3HAYEHHS TJIMOMHHOTO 3B’SI3Ky MIDXK (YHKIISIMU
IOPUIUYHOT KOHCTPYKIT Ta i1 TPUEAUHOI CYTHICTIO HAaBEIEMO CIIBBITHOIICHHS
MDXK HEIO Ta PO3TJSHYTUMHU HaMU QYHKIISIMU.

KoruiTuBHa ckjafoBa IOPUAMYHOI KOHCTPYKIii, $SK €JEMEHT HayKOBOIO
OCMHUCJIEHHS IIpaBa, HAWTICHIIIE OB’ s13aHa 3 (DYHKIIISIMH, 10 3TPyHOBaHi 3a cheporo
peamizallii y IJIOMKHI TEOPETHUKO-TOKTPUHAILHOTO piBHA. Ciogu Tpeba BiTHOCUTH

THOCEO0JIOr0-METOA0JIOTIYHY (YHKIIIIO, SIKa CIpHs€ MI3HAHHIO CTPYKTYpHU IpaBa Ta
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JOTIYHUX 3B’S3KIB MK HOro ememMeHTamMu. Tako)X BBaKJIMBY pOJIb JUJIS peajtizaiii
KOTHITUBHOI CKJIaJIOBOi IOPUIMYHOI KOHCTPYKIII BiJlirpae KOHIENTyalbHa (PYHKIIIS,
10 CHpsIMOBaHa Ha 3a0e3neueHHs (POpPMyBaHHS HOBUX TEOPETUYHHMX IPABOBHUX
Mojzieniel. Y CBOIO dYepry JAeMOHCTpaliiiHa Ta OCBITHA (yHKLII peami3yloTbcs Ha
KOHITUBHOMY pIBHI HOPUAMYHOI KOHCTPYKIIi SK 3acid (QopMyBaHHS NpaBOBUX
YSIBJIIEHD Y CTY/ICHTIB Ta IIPaBHUKIB.

HopmaTuBHO-TeXHIUHUI pIBEHb fK Jpyra CKJIaJoBa CYTHOCTI IOPUIAMYHOI
KOHCTPYKIIIi, 3HAaXOJUTh CBO€ BIMOOpaXeHHS TMepeayciM y GYHKIIAX, M0
peani3yloTbCcsl Y HOPMOTBOPYO-TEXHIYHINA cepl Ta 3a XapaKTepoM BIUIMBY MarOTh
peryniaruBHy  abo YTHJIITapHO-IPATMaTUYHY  MPUPOAY. 30kpema, e
CHUCTEMOYTBOPIOBaJIbHA (DYHKIIIA, sKa JONOMara€ 3aKOHOJABLEBI CTPYKTypyBaTu
HOpMaTUBHUN Matepian. Cronu k Tpeda BiHECTH yHi(IKaIiHy Ta CTaHAAPTU3YIOUY
byHKIi, sKi 3a0€3MeuyloTh  CTANICTh  (POPMYJIIOBaHb, SIKI  MIATPUMYIOTHCS
IOPUIMYHUMU KOHCTPYKIISIMM Ta TMO3UTUBHO BIUIMBAIOTh Ha PO3BUTOK JIIFOUOTO
3aKOHO/ABCTBA. [HCTpyMeHTanbHa (PYHKLIA TaKOXK MOKe OyTH IPOSBOM HOPMATHBHO-
TEXIHYHOT CKJIAJIOBOi FOPUIMYHOI KOHCTPYKINi, OCKUIBKM BOHA TIOB’s3aHa 3
MPAKTUYHOIO NPUJIATHICTIO FOPUAMYHUX KOHCTPYKLIH IS 3aKOHOAABYOI TEXHIKH.

MeTo/ 10pUANYHOTO MUCJIEHHS SIK CKJIa/10Ba CYTHOCTI FOPUIUYHOT KOHCTPYKIIIT
BiloOpakaeTbCs y QYHKISAX, M0 MalOTh IHTEPHpETAIliiHUM, aJanTaIliiHuH,
KOHCOJIIIaLlIfHUM, a TakKoX €BOJIOUIAHO-IPOrHOCTHYHUK Xapaktep. LI yHkuii
YacTO BUSBIIAIOTHCS Y TMPaKTUYHO-peaizamiiiHiii cepi Ta XapaKTepu3ylOThCs 3a
XapaKTEepOM BIUIMBY SIK aJanTaliiiHi, KOHCOJIAYytoul abo pedaeKkcuBHIl. AKTHBIZALIS
TakuX (YHKLIM BiOyBa€eThCS MiJ] Yac MPaBO3aCTOCYBAHHS, PO3B’sA3aHHS Ka3yaJbHUX
MPaBOBUX CHUTYAIllH, TEPEOCMHUCIICHHS IMiIXO0/IIB 10 IOPUANYHUX TTOHITH TOIIO.

Orxe, KoOXHAa (YHKIS IOPUAAYHOI  KOHCTPYKIIi, HE3aJEKHO BiA
Kiacu(ikamiifHOTO MiIXOMy, PENpe3eHTye OJHYy abo JdeKiabka il CYTHICHHX
CKJIQJIOBUX, IO [O3BOJIAE HE TUIBKM YITKO CTPYKTypyBaTH iX 3MiCT, aje M
OOTPpYHTYBAaTU MPAKTUYHY 3HAYYHIICTh KOHCTPYKLIM y MpaBOBIA MisUTbHOCTI. [list
3pYYHOCTI  CIOPUUHATTS ~ CHCTEMAaTH30BaHUN  mepenmik  (QyHKUiA  IOPUIWYHOI

KOHCTPYKIIiT HaBeaeHo y Taonuii B Jlogatky b.
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1.2. Knacudikaunisa Ta exeMeHTHHI CKJIAJ OPUAMYHUX KOHCTPYKIIH

Y cyyacHOMY IOpUAMYHOMY JHUCKypCl 3pocTae yBara 10 (eHOMeHa
IOPUJIMYHOI KOHCTPYKII SK JIO0 1HCTPYMEHTY CHCTeMaTH3allii, Jiorizamii Ta
onTuMi3zalii HopMaTUBHOTO MaTepiany. Cepea MPOBITHUX HAMPSAMIB JOKTPUHAIILHOTO
OCMUCJICHHSI FOPUUYHUX KOHCTPYKIIiH UijibHE MiCIIe MOCiAa€ iX Kinacudikaris, 1mo He
JIMIIE BUSABJISIE BHYTPIIIHIO CTPYKTYpPY IpPaBOBOTO pEryjloBaHHs, aje W Qopmye
HIAIPYHTA 1J1s Moro eeKTUBHOT MojepHi3alli. Ha cborogHimHbomMy etami po3BUTKY
YKpaTHCHKOTO TpaBa, 30KpeMa B yMOBaX IHTEHCHBHOTO OHOBJICHHS 3aKOHO/IaBCTBA Ta
HaOIMKEHHS HOro JO0 acquis communautaire, CHCTEMHE JOCIIDKCHHS BHUIIB 1
THUIIOJIOT]T FOPUIUYHUX KOHCTPYKLIM HaOyBae HE JIMIIE TEOPETUYHOr0, a 1 BUPA3HOTO
MPUKIIATHOTO 3HAYCHHS.

HaykoBe BHBYEHHS IOPUAMYHUX KOHCTPYKIH y KOHTEKCTI iX Kiacudikarii
JT03BOJISIE BUSIBUTH HEOYEBUAHI 3aKOHOMIPHOCTI y MOOYJI0BI HOPMaTUBHO-TIPABOBUX
MPUMKCIB, OKPECIUTH 3arajbHl MOJENI TMPaBOBOTO PETYJIIOBAHHA Ta BU3HAYUTHU
METOJOJIOTIYHI  MIAXOAWM JO CTBOPEHHS 3aKOHOJABUMX TEKCTIB. 30Kpema,
TUIIOJIOTI3a1llsl IOPUANYHUX KOHCTPYKIIHA CIyrye e(peKTUBHUM 3aCO00M BHUSBIICHHS
YCTaJCHUX CTPYKTYp IIpaBOBHX HOPM, IO 3a0e3IeuyioTh MependadyyBaHICTb,
CTaOUIBHICTh Ta Y3TOJKEHICTh MPABOBOi CUCTEMH. 3 OTJIsAIy Ha I, BUBYEHHS
BUJIOBOTO PO3MAITTS IOPUANYHUX KOHCTPYKIIIA € HE0OX1THUM eTarnoM y (opMyBaHHI
SIKICHOT'O 3aKOHO/IaBUOTO TPOIIECY.

SIk mokazye aHaji3 cydacHOl MPaBOTBOPYOI MPAKTUKU, YACTO CIIOCTEPITaeThCs
BUKOPUCTAHHS TIPABOBUX KOHCTPYKIIM 0€3 HAJIEKHOTO ypaxyBaHHA IXHBOI
(GYHKU10HAIBHOI IPUPO/IH, 1O CIPUUYUHSE IOPUINYHY HEBU3HAUYEHICTh, KOJI31MHICTh
ta nyOmoBaHHs HOpM. Came TOMY NOKTPHUHAIBHE OCMHCIICHHSI THIIB FOPUIAYHUX
KOHCTPYKIIIH — 3a KpUTEPIIMU (PYHKI[IOHAIIBHOTO TPU3HAYEHHS, CTPYKTYPHOI
CKJIQJTHOCTI, CTYIIEHsSI aOCTPaKTHOCTI, Cepu 3aCTOCYBaHHS TOIIO — MOXKE OYyTH
IHTETpOBaHE B  3aKOHOTBOPYY  JISIBHICTH  SK  METOJOJIOTIYHA  OCHOBA

HOPMOTIPOEKTYBaHHA. Y IIbOMY KOHTEKCTI 0COOJMBOI Baru HaOyBae nudepeHiiaiis
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KOHCTPYKIINA 1MIEpaTUBHOTO, AMCIIO3UTUBHOTO, (DaKyJIbTATUBHOIO Ta YMOBHOTO
XapakTepy, OCKUIbKM caMme yepe3 i (opmartu peanizyeTbcsl MPaBOBUM BIUIMB Ha
MOBEJIIHKY CYO’€KTIB.

3actocyBaHHA KilacHU(IKAIIHHUX TMIAXOMIB A0 IOPUIUYHUX KOHCTPYKLIN
TaKOXX CIpHsi€ YHi(iKaIlli mpaBoBOi TEPMIHOJIOTII, MABUIIIEHHIO TEKCTYaJIbHOI SIKOCTI
3aKOHOJABCTBA, (POPMYBAHHIO Y3TOJKEHO]I JIOT1KM IIPABOBUX MPUMHKCIB. SIK HACIHIJIOK,
e 3abesneyye OUTbII BUCOKY SIKICTh NMPABOBOTO PETYJIIOBAHHS Ta IiJIBUIINYE PiBEHb
JOBIPH 10 TpaBa SIK MEXaHI3My BIIOPSAKYBaHHS CYCHIJIBHUX BIHOCHH. 31 CBOTO
OOKyY, BU3HAYEHHS €JIEMEHTIB, 3 AKUX CKJIAAal0ThCA IOPUANYHI KOHCTPYKIIii, HE JIHILE
NOTIMOII0E TEOPETUYHE PO3YMIHHS IIHOTO MPABOBOTO (eHOMEHa, ajie i CTBOPIOE
IPAKTUYHY OCHOBY I MPaBOTBOPYOIL AISUIBHOCTI B YKpaiH1, 110 0COOJMBO BayKIMBO
B YMOBax MOCTIMHUX 3MIH Yy NpPaBOBI CHUCTEMI Ta PO3BUTKY HOBHUX IPAaBOBHX
IHCTUTYTIB.

OTxe, IPyHTOBHE TEOPETUKO-AOIMAaTUYHE JOCIIIKEHHS BUAIB IOPUAMUYHUX
KOHCTPYKIIH Ta iX €JEeMEHTIB CTaHOBUTHb LIHHICTh HE JIMIIE I PO3BUTKY
MpaBO3HABUOT HAyKH, aje ¥ [ OnTUMI3alii HOPMATHBHOI 0a3u yKpaiHCHKOI
Jiep’KaBu, M0 TparHe 10 TMPaBOBOI BHU3HAYEHOCTI, MPO30POCTI Ta €BPOMEUCHKHX
CTaHJIapTiB 3aKOHOTBOPEHHSI.

Crning 3ayBakWTH, IO JOCHIDKEHHS BHUJIB IOPUIUYHUX KOHCTPYKIIHN €
CKJIJHUM 1 OaraTorpaHHUM IPOLIECOM, OCKUIbKM y MPaBOBIM HayIll ICHy€ 3HayHa
KinbKicTh Knacugikalii, 3aIpoNoHOBAHMX Pi3HUMH aBTOPAaMH. IXHi MiZXOAM YacTo
nyOomoloTh ab0 TepeTHHAIOThCS, IO YCKJIAJHIOE YiTKE CHCTeMaTu3alliiiHe
po3MexKyBaHHA. Taka pI3HOIUIAHOBICTH 3YMOBIIIOE€ MOTpPeOy y moOymoBi cydacHOi
THIIOJIOTi, 3JaTHOI IMO€AHATH MOKTPUHAIBHHN 1 NMPUKIQTHUN BHMIPH IOPUIAYHOT
KOHCTPYKIIii, 3a0€3MeUnTH iX CUCTEMHE PO3YMIHHS Ta MPAKTUYHY MPUJATHICTb.

VY 11poMy KOHTEKCTI 3acIyroBYyIOTh Ha yBary HampaitoBanHs O.B. 3iHueHKo,
sKa, Yy3araJlbHUBIIM TONMEpEeAHI MiAXOAW, 3alpoIOHyBaja BHOKPEMIIIOBATU
JeriTUMAIliHI Ta TpaHccUuTyaliHi (TpaHcdepabenbHi) IOPUIUYHI KOHCTPYKIIIL.
JleriTuMariiiHi KOHCTPYKLIi, 3a aBTOPKOIO, MOKJIMKaHI 3a0e3MEYUTH COIlialIbHEe

BU3HAHHS Ta CTaOUIBHICTh IMPABOBOTO TMOPSJKY, BigoOpa)karoud HOro IIHHICHY
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OpUpoy ¥ CyCHUIbHY JeriTUMHICTb. HaTomicTh TpaHccuTyaliiiHi KOHCTPYKIIT
XapaKTEPHU3YIOTh YHIBEPCATBHICTD 1 MEPEHOCUMICTh TPABOBUX MOJICIICH MK PI3HUMU
dbopMamM  IOpUIUYHOI AISUIBHOCTI — TIPABOTBOPYICTIO, IPABO3aCTOCYBAHHSM,
TIYMa4eHHSIM Ta HayKOBOIO pediekciero [26, c. 27-31]. Taka TUMOIOTIS AEMOHCTPYE
3IaTHICTh IOPUIUYHUX KOHCTPYKIIM (YHKI[IOHYBAaTH SK 1HBAapilaHTHI CMHMCIIOBI
dbopmu, 110 3a0€3MeUyI0Th CTaJICTh MPABOBOTO MUCIICHHS HaBITh 3a 3MIHHM 3MICTY
MIPaBOBOTO MaTepiay.

Ieft miaxix A03BOJSE PO3IJSAATH IOPUAUMYHY KOHCTPYKIIIO HE JIMIIE SIK
TEXHIYHUI 1HCTPyMEHT (OPMYBaHHS MPABOBHX HOPM, a SK MOJEIbHY (opmy
MUCJIEHHS, fIKa IHTErpye Ni3HaBaJIbHUI, METOJIOJIOTIYHUN 1 HOPMATHBHUN pIBHI
npaBa. Biarak [opuaMYHI KOHCTPYKIT HaOyBalOTh CTAaTyCy YyHIBEPCAJIbHHUX
IHTENEKTYyaJIbHUX 3ac001B, IO MOEIHYIOTh TEOPETHYHI Ta NPAKTUYHI BUMIPU
IIPABOBOI'0 PETYJIIOBAHHS 1 3a0€311eUyI0Th KOTEPEHTHICTh IPABOBOT CUCTEMHU.

[. I. HlyTak okpecitoe pi3Hi TUMH IOPUAUIHUX KOHCTPYKIIIH, KIacu(DIKyrOUH
iX 3a KiJIbKOMa 03HaKaMH, CEPe]l IKMX OCHOBHOIO € TIOXO/KEHHSI TaKUX CTPYKTyp. Lls
Kiacudikaliis BKIOYa€ KOHCTPYKIlT, 3aydeHi 3 BXK€ ICHYIOUUX Y BHYTPIIIHbOMY Ta
MDKHApOJHOMY TIpaBi (peremniiioBaHi), Ta CTBOPEHI O€3MOCEepeIHhO Yy MPOoLeci
HAI[lIOHAIBHOI ~ 3aKOHOTBOpYOi  misibHOCTI  (BiacHi). Illomo  gopmoTBOpUMX
«apXITEKTYPHUX» XapaKTEPUCTHUK, aBTOP PO3PI3HIE CTYMIHYACTI KOHCTPYKII, SIKi
XapaKTepU3yIThCS YITKOKO MOCIIOBHICTIO 1 B3aEMO3AJICIKHICTIO CBOIX €JIEMEHTIB, Ta
CyMapHi, M0 € CYKYMHICTIO OKPEMHX KOMIIOHEHTIB, 3 €JHAHUX Y €IUHY CUCTEMY.
Takox BaXJIMBOI € Kiacu@ikalls 3a ICTUHHICTIO 3MICTY, sIka BU3HAYa€ IOPUINYHI
KOHCTPYKIIIi SIK ICTUHHI Y4 MOMIJIKOBI. TakoX HaAyKOBEIlb MOAUISE I CTPYKTYpPH 3a
ceporo 3acTOCyBaHHS Ha YHIBepcajibHi, 37aTHI (YHKIIOHYBaTH y OyAb-sSKOMY
MIpaBOBOMY I1OJI1, TaJly3€Bl, OPIEHTOBAaHI Ha KOHKPETHI cepu, Ta MIKramy3eBi, 10
OXOIUTIOIOTh JIeKUJIbKa TpaBOoBUX cdep omaHOuyacHO. 3pemrToro Kiaacudikarmis 3a
MOXOJ/KEHHSIM BKa3ye Ha 1X HOPMAaTUBHUN XapakTep ab0 TEOPEeTUUYHE MOXOJKEHHS,
3aJICKHO Bia Jukepen ixaboro (opmysanus [18, ¢. 100]. 3 orisgay Ha akaaeMivHiA
CTWJIb BUKJIQJCHHSA BUJIB IOPUIWYHUX KOHCTPYKIIN € 3pO3yMUIOI0 MO3HUILIIS aBTOpa

010 KOPOTKOTO OXOIUJIEHHS OCHOBHUX BHJIIB IOPUJUYHUX KOHCTPYKINNA 0e3



54
JIETAIbHOTO MOSICHEHHS 1X 3MICTY.

[TinTpumky knacudikamii ropuguunux kKoHctpykmi [ J[. Ilyraka 3a
MOXO/DKEHHSIM Ha BJacHI Ta  pelemnidoBaHi 3HAXoaAuMO 1 B poboTrax
O. B.3inuenko [28, c. 37]. ABropka jaeramidye 3MICT IUX BUJIIB KOHCTPYKIIii,
PO3’SICHIOIOYM, IO BIAMNOBIAHO JO MPUPOAU IX BUHUKHEHHS CIIJ BHAUIATH, IO-
nepIie, BJacHI KOHCTPYKIII, sIKi BUHUKIIH Ta chopMyBajiics 6e3rmocepeHb0 B MeXax
neBHoOi ramy3i mpasa. [lo-apyre, penemniiioBaHi KOHCTPYKIli, SIKI € pe3yJbTaToOM
3aMO3WMYCHHS Ta aJanTailli MpaBOBUX MOJEJIEH 3 IHIIUX Taly3eld HaI[lOHAIBHOTO
npaBa, HOPM MIKHApOIHOTO MpaBa ado MPaBOBUX CHCTEM IHILIUX JIepKaB, 0COOIMBO
THUX, 110 BBAXalThCS OUIBII po3BUHEHUMH. [lo-TpeTe, AoCHimHMIS BKazye Ha
ICHYBaHHS 1HHOBAIIMHUX KOHCTPYKIIIH, 5IKi, X0Ua ¥ HE € MOIIMPEHUMH 3pa3KaMH Ha
JAHUH MOMEHT, 3 SIBJSIOTHCS €MI30AMYHO, (PYHKIIOHYIOYM pajlle sIK TPOTrHO3U YH
EKCIIEpUMEHTAJIbHI MOJIENl, IO TOTEHIINMHO MOXYThb HaOyTH TMOUIMPEHHS Y
MalOyTHIN 3aKOHOIABYIM MPAKTHIII.

AHanizyroun kiacu@ikaiiio OPUIUYHUX KOHCTPYKIINA 3a MOXOIKEHHSM,
3anponoHoBany O. B. 3iHueHKO, BapTO BIAMITUTH MEBHY JIOT1YHY HEOJIHOPIAHICTH
IpU BHOKPEMJIEHHI «IHHOBAUIMHUX» KOHCTPYKUIA pa3oM 13 «BIACHUMH» Ta
«penenifoBaHuMI». SIKIIO NIBI OCTaHHI KaTeropii 4iTKO BKa3ylOTh Ha JKEpeso
BUHUKHEHHS (BHYTPIIIHE UM 30BHIIIHE 3aMIO3UYEHHS), TO KATEropisi «IHHOBAIlIMHUXY,
3rIJIHO 3 HAJaHUM OIMCOM, XapaKTEepU3ye CKOpIlle CTYMIHb iX HOBU3HH,
eKCIIEPUMEHTAIbHOCTI UM MPOTHO30BAHOTO XapaKTepy, a HE BJIaCHE MOXOJKEHHS 3a
aHaJNorYHUM Kputepiem. OTke, BiIOyBa€ThCS 3MIITYBaHHS KPUTEPIiB Kinacudikaiii —
JoKepelia TOXOIKEHHSI Ta CTaHy YU MOIIKUPEHOCTI KOHCTPYKIIii. IHHOBalIMHICTh MOXKeE
OyTH BJIaCTHBA SK BJIACHUM PO3POOKaM, Tak 1 TIIMOOKO aJanTOBAHUM 3allO3UUYEHHSIM,
TOMY BUJIUICHHS 1i B OKpeMHUH psa y Kiacudikaiii 3a MOXOHKEHHSM BHUIAETHCS
JTUCKYCIAHUM 1 TOTpeOye T0AaTKOBOTO OOTPYHTYBaHHS a00 YTOYHEHHS KPUTEPITO.

31 cBoro Ooky, [I. I'. Manpko mpomoHye nuQepeHIoBaTi OPUIAIHI
KOHCTPYKIIIT 32 KPUTEPIEM TXHBOI BIAMOBITHOCTI 00’ €KTUBHIN J1MCHOCTI, BUIIISIOUYH
ictuHHI Ta moMuikoBi. [loaiOHa mo3uiist 3ycTpiyanacs HaM paHiiie 1 y JOCIDKEHHI

I. JI. lyraka. Takox 3a cdeporo 3actocyBanHs, sk 1 A. O. ytko, . I'. MaHbko
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NOJIIsiE IOPUAMYHI KOHCTPYKLII Ha YyHIBepcasibHi (IO BIAMOBIJA€E paHile
PO3TISHYTUM 3arajibHOMPABOBMM), Tally3eBl Ta Mikraimy3eBi. Kpim Toro, 3a
JOKEpeoM i1X BHHMKHEHHS — Ha HOPMAaTHBHI (3aKkpiljieHI B 3aKOHOJABCTBI) Ta
TeopeTnyHi (po3po0ieHi B mpaBoBiil qokTpuHi) [29, c. 38]. Tpeba 3ayBaxuTH, 0 115
OCTaHHs KJjacudikallis 3a MOX0KEHHSIM (HOPMAaTUBHI Ta TEOPETUYHI) BIJIPI3HAETHCS
BiJl paHimie po3misiHyTol kiacudikarii O.B. 3iHuenko (BiacHi, pereniiioBaHi Ta
IHHOBAIlI/{HI), X04a OOHWJBI CTOCYIOTBbCS TE€HE3UCY KOHCTPYKIIIH, ajie TPH I[bOMY
BUKOPHUCTOBYIOTHCS Pi3HI KPUTEPIi pO3MEKYBaHHSI.

[. O. IlaciuHa y [OOCHIIPKEHHSX TAaKOXK 3BEPTAETHCA 10 KpUTEpilo chepu
3aCTOCYBaHHA M Kiacuikauli IOpUIUYHUX KOHCTPYKIIM, PO3MEXKOBYIOUM iX Ha
3arajgpHOMpaBoBi Ta ramysesi [30, c. 20]. Bapro BiMmiTHTH, 110 1I€¥l MO/ TOBHICTIO
Y3rOJUKYEThCSl 3 paHille po3rsiHyTUMH knacugikamiamu A, O. Jlytko Ta
J. T'. Manbko, sIKi TaKOXX BHOKPEMJIIOBAJIM KOHCTPYKIII 3a MIUPOTOI iX il
(YHIBEepcalibHI, 3arajJbHOMPABOBI Ta Tally3€Bi), MiATBEP/HKYIOUH (PYHIaMEHTAIBHICTh
IBOT0 KJIACHU(IKALIINHOTO KPUTEPitO0 [JIs Teopil IOPUANYHUX KOHCTpyKUiil. Ilpu
IbOMY, SK BUXIJHY Ta YyHIBEpCaJbHY 3arajbHompaBoBy Mmozenb, [. O. Ilaciuna
BU3HAYA€ KOHCTPYKLIID MPaBOBOI HOPMU 3 1i TPaJAMIINHOI TPHUEIEMEHTHOIO
CTPYKTYypoOIO (TiIoTe3a, TUCIIO3MINiS, CaHKIisA). JlOCHiTHUIISI HATOJIONIYE, 110 caMe IIs
0a30Ba KOHCTPYKIISl JIO3BOJIIE CTPYKTYpPYBaTH HOPMATHUBHO-TIPABOBUM MaTepial
TaKUM YMHOM, 11100 YITKO BU3HAYaTH YMOBH 3aCTOCYBaHHs MpPaBHIIa, KOJIO CyO €KTIB,
iXHI TpaBa Ta O0OB’SI3KH, a TAKOX HACITIJIKUA TOPYIIeHb. SIK mpukian cuernudiaHol
rajiy3eBOi KOHCTPYKIIii BOHA HABOJIUTh KOHCTPYKI[IO CKJIAaay 3J0YHUHY, IO €
XapaKTEPHOIO JIsl KpuMiHalbHOTO Tipasa [30, c. 20].

Bomnowac I'. I. HenminmoBuu mpomoHye  ACKUIbKa  OpPUTIHAIBHUX
kinacudikamiiaux miaxoxAiB. Ilo-mepmie, 3a KpuTepieM BHYTPILIHBOI B3a€MO/IIT
€JIEMEHTIB, BOHA IMOJAUISE€ KOHCTPYKLII Ha CTaTU4HI, A€ aHalI3yIOTbCA CTIHMKI
B32€EMO3B’SI3KM MK KOMITOHEHTaMU (HAINpUKJIaJ, CKJaJ IUBUIBHO-TIPABOBOI YTOJN),
Ta IUHAMIYHI, K1 PO3IJISIIAIOTHCS B MpoIiec iX (GOpMyBaHHS Ta PO3BUTKY €JIE€MEHTIB
(K TpUKIaL HABOAUTHCA KOHCTPYKLIA MPU3YNMMHEHHA IMO30BHOI aaBHOCTI) [21,

c.47]. s xnacudikamis 3a  XapaKTepoM  B3a€MO3B 3Ky  CIIEMEHTIB
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(cTaTuuHI/MUHAMIYHI) € HOBOIO B KOHTEKCTI HAIIOT0 aHajidy 1 HE 3Haxoauia
npsiMOro  BifoOpakeHHs y padime po3misiHyTux migxomgax A. O. Jlytko Ta
O. B. 3iH4eHKO, aKIIEHTYIOYM Ha BHYTPIIIHIN CTPYKTYp1 Ta MpoliecyalbHOMY aCIeKTi
(GYHKI[IOHYBaHHS IOPUAMYHOI KOHCTPYKIIii, [0 MOKe OyTH JOTUYHHMM JO MOJALTY Ha
npocti Ta ckiangai B A. O. JlyTko, ajie Mae iHui (Hokyc aHami3y.

[lo-npyre, 3a cTymeHeM aJeKBAaTHOCTI BiJOOpaX€HHS MPABOBUX SBMUIIL,
I'. 1. HeninoBu4 BuiNsi€ KOHCTPYKIII iCTHHHI, XWOHI, TIOMIIKOBI Ta (QikTHBHI [21,
c. 47]. Le# monin 4yacTKoBO meperykyeThes 3 kiacudikamiero JI. . Manbko, sikuii
BUJIUISIB ICTUHHI Ta TOMUJIKOBI KOHCTpYKIii. Onnak niaxia I'. 1. HeninoBuu cyTTeBO
PO3IIUPIOE Ta JAETaji3ye 1o Kiacudikailiro, BBOASYU JOAATKOBI KaTeropii XMOHUX Ta
GbIKTUBHUX KOHCTPYKINA. [le 103Bosisie OUThIIT HIOAHCOBAHO OIIHUTU BiMOBIIHICTH
IOPUIMYHOI KOHCTPYKLII TMPaBOBIM peasbHOCTI, 11 MOTEHLIMHY Jae(eKTHICTh abo
crieniajJpbHe MpU3HAYeHHs (SK Yy BUMAAKY (IKIii), [0 pO3BUBAE paHIIlIe 3raJaHHi
KpUTEPiil ICTUHHOCTI.

[Tepexoasum Big kjacudikaiiif, IO CTOCYIOThCS TEPEBAXKHO CYTHOCTI,
MOXO/PKEHHS YW CTPYKTYPH IOPUIWYHUX KOHCTPYKIM y CHCTEMI TMpaBa 4Yu
3aKOHOJABCTBI, BApTO PO3IVITHYTH TaKOX MIIXOJHU, K1 aHATI3YIOTh iX crnenudiune
GyHKIIOHYBAaHHSA Ta BiJIOOpa)KEHHS Y KOHKPETHUX BUJIAX IOPUIUYHOI TPAKTUKH,
HAMPUKIAd, Yy CYIOBIM JIsIIBHOCTI. Y IbOMY KOHTEKCTI OCOOJIMBHI 1HTEpec
ctanoBuTh AociipkerHs JI. 1. Tpurapu ta S. B. CTynHuK, siKi aHani3yl0Th FOPUANYHI
KOHCTPYKIIi Kpi3b MPHU3MYy iX BUKIAAy B CYJOBUX pIIIEHHSIX. 30KpeMa, aBTOpU
BCTAHOBJIIOIOTh MPSIMY 3JIEKHICTh 3MICTY IOPHUIMYHOI KOHCTPYKLIi BiJi BUOpaHOTO
METOJy CTPYKTYpYBaHHSI OIKCOBOi YAaCTMHU MPOIECYaTbHOTO JOKYMEHTa, 30KpeMa
cynoBoro pimenns [31, c. 128]. Ha 1miii ocHOBI HayKOBIlI BHOKPEMIIIOIOThH JIBa
crenudiuHl BUAM IOPUIUYHUX KOHCTPYKIIIM, I€TepMIHOBaHI CIOCOOOM BHUKIIQJIEHHS
1H(DOopMaIrii B OMUCOBIN YaCTHHI CYJJOBUX PIIIEHB: XPOHOJIOT14HI Ta CHCTEMaTHYHI.

XpOHOJIOTIYHUHN MiJX1JA TOJIArae y TMOCHIIOBHOMY, 3a 4YacoM, BHUKJIal
CYTHOCTI CIpaBH Ta BIANOBIIHUX JOKYMEHTaJIbHHMX J0Ka3iB. Ha mpoTtuBary mpomy,
CUCTEeMAaTUYHUI MiAXiJ nependadyae opraHizaliio J0Ka30BOi 1HPOpMAIll Ta I1HIIMX

CJIEMCHTIB OIMCOBOI YAaCTUHH 3a JIOTIYHUMH 6J'IOK3MI/I, K1 ABTOPH OIINCYIOTH AK
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OKpeMi KOHCTPYKTHBHI €JeMEHTH (BHKIAJ TO3WIIK CTOPiH, JeTami3allis JOKa3iB,
aHaJi3 JOCHIIKeHUX JoKa3iB Ta iH.). Ll kiacudikaiiiss IopuIuyHUX KOHCTPYKIIM Ha
XpPOHOJIOTIYHI Ta CHCTEMaTH4YHI € BY3bKOCIHEIai30BaHOIO, MPUB’SA3aHOI0 10
MIPOIIECYATHHOTO JOKYMEHTOO00ITY (CYIOBUX PIIlICHb), 1 CYTTEBO BIAPI3HAETHCS BiJ
paHilie po3rIsHYTUX Kiacuikamiii, sSki Maau OUIbII 3arajJibHUK XapakrTep 1
CTOCYBAJIMCS MPUPOAH, chepH i UM MOXOMHKEHHS KOHCTPYKIIIA B CUCTEMI TTpaBa abo
3aKOHO/IaBCTBI 3arajoM.

PosrnsitnemMo ¥ By3bKOCHEIIadi3oBaHy —KiAacH(iKallilo, 3ampornoHOBaHY
I. I. baGinuM, KWl 3A1MCHIOBaB  JOCHIIKEHHS  OCOOJMBOCTEH  FOPUIUYHOIL
KOHCTPYKIIi MOAAaTKy. ABTOpP paauTh PO3PI3HATH JBa PIBHI ICHYBaHHS FOPUIUYHOI
KOHCTPYKIIi MOJATKY: 1/IeadbHy Ta peasibHy [7, c. 32]. ImeanpHa KOHCTPYKIliA MOCTA€E
AK HOpPMaTMBHa MOJENb, IO BigoOpa)kae 3aKOHOJABUO 3aKPIIJICHUN 3aaym
NEePEePO3NOAIIBHUX BIJHOCHH MK TUIATHUKOM Ta MYOJIIYHHM CyO’€KTOM 3a YMOBH
CYMJIIHHOTO BHKOHaHHS 000Ma cTopoHaMu 000B’s3KiB. s Mozienb 3Ha4HOIO MipOIO
Kopentoe 3 (opMaabHO BH3HAYEHHUM Yy 3aKOHOJIABCTBI MEPEIIIKOM OOOB’SI3KOBUX
€JIEMEHTIB TIO/IaTKY.

Opnaxk I. I. babGin ciaymHO 3ayBakye, IO HaBITh LA 17€albHa, HOPMATUBHA
KOHCTPYKIliSI MOE MICTUTH BHYTpIIIHI JedeKTH, HalpUKIag, HETOYHOCTI
3aKOHOJIaBUMX (POPMYIIIOBaHb, MiJIMIHY MOHATH Tomo. Ha mporuBary ineanbHii
MOJIeJIi, peanbHa IOPUINYHA KOHCTPYKIIIS MOAATKY OXOIUTIOE BECh CIIEKTP (haKTUUHUX
MePEePO3NOITFHUX BITHOCHH, BKIIIOUAIOUX HE JIMIIE BUITAJIKK HAJICKHOTO BUKOHAHHS
¢dickanbHUX OOOB’SI3KIB, alle W CHUTyalli IX TOPYIICHHS, YXWUJICHHS, BUHUKHEHHS
CIOpIB Ta 3aCTOCYBaHHS 3aXO[IB BiANOBiadbHOCTI. OTXKe, peajbHa KOHCTPYKIIIS €
OUTBIII KOMIUIEKCHOIO Ta EMIIPUYHOI, OCKITBKH BiOOpa)ka€ BCIO MAaJITPY
B3a€EMOJIIH, 10 (DAKTUYHO CKJIQJAIOTHCS MK IUIATHUKOM Ta JEpKaBOK Yy MpoIieci
aJMIHICTpYBaHHS MOJATKIB [7, ¢. 32].

Ha Bimminy Bixg knacudikamii, 3ampomonoBanoi JI. [. Tlpuraporo Ta
4. B. Crynauk, kinacudikairis ropuauuHux KoHCTpykiii 1. I. baGina, He3Bakaroun Ha
il MOXOPKEHHA 3 Taly3l MOJATKOBOTO IpaBa, Ma€ 3HAUHUN 3arajJbHOTEOPETUUHUN

MOTEHIIIAJT Ta € IIJIKOM 3aCTOCOBHOIO 11032 MeXaMu cdepu onojaTkyBaHHs [7, ¢. 32;
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31, c. 128]. Ii yumiBepcanbHicTh 3yMOBI€Ha TUM, 1IN0 BOHAa BigoOpaxkae
dyHIaMEHTaIbHy ~ JAMXOTOMII0 MDK  HOPMATHBHO  3aKpIIJICHOI  MOJEIUIIO
npaBoBigHOCHH (e jure) Ta iX (paKTHYHMM CTaHOM Yy COLialbHIN peanbHOCTI (de
facto). IneanpHa ropuaMYHA KOHCTPYKIIiS, SIK YSBISETHCS, € HOPMAaTUBHHUM 1]1€aJIOM,
0 0a3yeTbcsl Ha TMPHUITYIIEHHI PO HAJIekKHY, NMPABOMIPHY MOBEIIHKY CY0’€KTIB Ta
CyMJIIHHE BHMKOHAHHS HHUMH CBOiX 000B’s3kiB. Ha mnporuBary upomy, peaibHa
IOpUINYHA KOHCTPYKINSI OXOIUTIOE BECh CHEKTP (AaKTHUYHUX B3AEMOJINA MK
cy0’ekTamMM, BKJIIOYHO HE JIMILIE€ 3 BUIAJAKaMU HAJIEKHOI MOBEAIHKH, aje M
PI3BHOMAHITHUMHM  BIAXWJIEHHSIMH BIJl HOPMATUBHOIO MPUIIHCY, TaKUMHU SK
NOPYIICHHS, TOMUJIKH, 3JIOBKUBAHHS Ta IXHI1 FOPUIUYHI HACIIIJIKH.

Take po3pi3HEHHs da€ BAXKIWBUM aHATITUYHUNA IHCTPYMEHT JIS OI[IHKH
€(EeKTUBHOCTI TPABOBUX HOPM Ta IOPUAMYHUX KOHCTPyKLii. BoHO mo3Boisie
BCTAaHOBUTH, HACKUIBKHM YCIIIITHO HOpPMAaTHUBHAa MojeNb (i7eaibHa KOHCTPYKIIis)
BTUTIOETbCS Yy (DAKTUYHIN MpaBoBiM MpakTulll (peanbHld KOHCTPYKIiD). IcToTHMIA
PO3pUB MIXK LIMMH JIBOMA PIBHSIMU ICHYBaHHSI KOHCTPYKIIi1 CUTHAJII3Y€ PO HASIBHICTD
npoOJjieM y IMPaBOBOMY PEryJIOBaHHI, HEIOJIKH IPaBO3acTOCYBaHHS abo X IIpo
HEJOCTAaTHIO JKUTTE3ATHICTh YM aJEKBATHICTb CAaMOi HOPMHU YHM KOHCTPYKIIi B
yMOBaX peajbHOi TIMCHOCTI.

3pemTo KOHIIEMINs 1eaibHOI Ta peadbHOI KOHCTPYKINI Mae 3HayHE
eBPUCTUYHE 3HAUEHHS, CIIOHYKAIOYM JOCHIAHUKA BHUXOAWTH 33 MEXI CyTO
JOTMAaTUYHOTO (HOPMATHUBHOTO) aHali3y MpaBa 1 JOCTIIKYBAaTH, K OPUIUYHI
KOHCTPYKIIi (YHKIIOHYIOTh Y iX peajlbHOMY colllaibHOMY KoHTekcTi. Lle €
HA/J3BUYAHO BAXKJIMBUM JUISI TaKWUX Taly3eil, SK COIIOJIOTis TpaBa, MpaBoOBa
MOJIITUKA, & TAKOX ISl 1IN TIIMOOKOTO PO3YyMIiHHS MPOIIECIB MPABO3aCTOCYBAHHS
Ta TIIyMaueHHs HOPM.

[IpoBenenuii aHami3 MIAXOAIB PI3HUX JTOCHIHUKIB 10 Kjiacudikarii
IOPUIUYHUX KOHCTPYKIIA JEMOHCTPYE 3HAYHE PI3HOMAHITTS KpUTEPiiB: Bia chepu
3aCTOCYBaHHS (3arajbHOIPABOBl, Taly3€Bl), JDKepesaa 3akpiluieHHS (HOpPMaTHBHI,
TEOPETUYHI, KOAM(IKOBaH1), MOXO/KEHHS (BJACHI, peLEMNiioBaHl) Ta CTPYKTYpH

(mpocTi, CKJIaaH1, CTaTUYHI, TMHAMIYH1) 10 IXHBOI BIJIMOBIAHOCTI AIHCHOCTI (ICTUHHI,
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MOMMJIKOBI, XMOHI, (JIKTHBHI) UM CIIBB1IHOIIEHHS HOPMATHBHOI MOJIENI Ta peanbHOT
npakTUKU (iaeanbHi, peanbHi). Ll GararorpaHHicTh BHUIUISE CKIAJAHICTH CaMOTO
(dbeHoMeHa IpUINYHOI KOHCTPYKIIIT Ta BUHSATKOBY BaXKJIUBICTH i1 Kiacudikarii. Came
kinacudikaiis JA03BOJISE CUCTEMATU3YBAaTU 3HAHHS, TIUOIIE 3p0o3yMiTH (QYHKIUT Ta
BJIACTUBOCTI KOHCTPYKIIIM, BUSBUTH iX CHJIBHI Ta CJIaOKl CTOPOHH, IO € KPUTHUUHO
BOKJIMBUM SIK JUIsl TEOPETUYHOTO OCMHCIEHHS TMpaBa, TaK 1 Ui MNPaKTUYHOI
3aKOHOTBOPYOi Ta MPABO3aCTOCOBHOI MisIIBHOCTI. PO3yMiHHA THMY KOHCTPYKIIiT
JorioMarae 3a0e3NeyuTy JIOTIYHICTh 3aKOHOAABCTBA, OOpaTH aJeKBaTHI METOAU
IIPaBOBOT'0 PETYIIOBAHHS, MPOTHO3YBaTH €(EKTUBHICTH HOPM Ta 1ACHTH(IKYBATH
MOTEHII1ITHI TPOOJIEeMH PAaBO3aCTOCYBAHHH.

BpaxoByroun 3aranbHy CHOPSIMOBAHICTh HAIIOTO JIOCHIDKEHHS, Tpeba
BIIMITUTH, W0 MiJ Yac aHadi3y pPI3HOMAHITHUX TWIAXOMIB A0 Kiacudikarii
IOpUIMYHUX KOHCTPYKIH, A. O. JlyTKO BHCIOBIIOE€ CKENTHIM3M IIOAO0 IXHBOT
peasibHO1 IIIHHOCTI JUIsi MOTped 3aKOHOTBOpPYOro Impouecy. Tomy aBTOpkKa
30CEPE/KYEThCS Yy BIACHIM HAyKOBIM mpari Juiie Ha OOMEXKEHOMY Kol
Kiacu(ikamiifHuX MmAaxoaiB. 30KpeMa, BOHA MPOMOHYE PO3PI3HATA IOPUANYHI
KOHCTPYKIIIT 32 IX MPUHAJICKHICTIO 10 chepu MaTepialbHOTO MpaBa, UIFOCTPYIOUHU 11e
MPUKIAAaMH  3arajbHOi KOHCTPYKIII JOTOBOPY, OKPEMHX JOTOBIPHUX THIIIB,
[IMBUILHOTO TIPABOBIJHOIIEHHS Ta TMPABONOPYIIECHHS B IMBUIRHOMY IIpaBi,
KOHCTUTYIIHHOTO CTaTyCy 0COOU B KOHCTUTYLIMHOMY IpaBi Ta KOHCTPYKLIi NOJATKY
B TOJIATKOBOMY ITIpaBi, a00 * 10 chepu MpOoIeCyalbHOTO MpaBa, sIK 3a3HAYCHO Y ii
mpati [32, c¢. 79]. JlocmigHuis TakoX BKazye Ha MOMUIMBICTH JuU(epeHIrianii
IOPUIUYHUX KOHCTPYKIIM 3a7IeKHO B JpKepesa iX 3aKpiluieHHs, BHOKPEMIIIOIOUH Ti,
10 MICTATHCS B KOAM(PIKOBAHUX 3aKOHOJIABUMX AKTaX, Ta Ti, MO (POPMYIIOIOTHCS Y
paMKax MOTOYHOI 3aKOHOAaBYO1 A1STILHOCTI.

Knacudikyroun rmopuandHi KOHCTPYKIT 3a cepor0  3acTOCYyBaHHS,
A. O. JlyTko Bupinsie 3arajbHO-TIPABOBI KOHCTPYKIli, SKI MarOTh yHIBEpPCAIHHHI
XapakTep Jig BCI€i CUCTEMH MO3UTUBHOTO IpaBa, MAKCUMAJbHO Yy3arajibHIOIOUYU
IIPABOBI SIBUIIA Ta 3HAXOASUM 3aCTOCYBAHHS Y OUIBIIOCTI MPAaBOBUX Taly3eil, sIK-OT

KOHCTPYKIIii MpaBOBIAHOCHH, MPABOBOrO CTATyCy, CKJIaay HpPaBOMOPYLIEHHS YU
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JIOTOBOPY, Cy0’€KTHBHOTO TIpaBa Ta IOPUAMYHOTO OOOB’SI3KY; NMajll WAyTh raay3eBi
KOHCTPYKIIIi, 1[0 MiI0Th y MEXaxX KOHKPETHHX rajy3eil mpaBa 1 4acTo 3akpillieHi B
KOJM(IKOBAaHUX aKTax; 3pEIITOI0 ICHYIOTh MIKTATy3€Bl KOHCTPYKIIT, XapaKTepHi IS
JEKUTBKOX Taly3ed 0JJHOYACHO, MPUKIIAIAMU SIKUX € KOHCTPYKIIII MPaBO3IaTHOCTI Ta
nie3natHocTi abo dopm BuHHM. KpiM TOro, BoHa 3rajaye mMpo MOXJIUBICTH MOJILTY
KOHCTPYKIII Ha MyOJIiYHO-TIPaBOBl Ta HpuBaTHO-mpaBoBi [32, c. 79]. 3pemToro
HAyKWHS BKa3y€ HA TOJIT IOPUIUYHHX KOHCTPYKIIA 3a iXHBOIO CTPYKTYpOIO Ha
npocTi Ta ckianni [32, c. 80]. Iormsau A. O. Jlytko nomnoBHioe O. B. 3iHdeHKO,
IPOMOHYIOYM PO3PI3HATH IOPUIUYHI KOHCTPYKII 3a Trajay3eBOI0 HAJIEKHICTIO Ha
BJIACHE rajy3€Bl Ta Ti, IO 3alI03WYEHI 3 IHIIUX MPABOBUX Traly3ei, sk 3a3HA4YEHO B ii
avcepTaniftHoMy gociimkenHi [28, ¢. 39].

Mu norokyemMocsi 3 THM, IO aHam3 Kilacudikaiiid, Ha SKUX AaKIECHTYE
A. O. JlyTko, € BaXJHUBUM ISl JOCHIJDKEHHS POJI IOPUIUYHUX KOHCTPYKIIHN Yy
3aKOHOTBOPYiHl JISTIBHOCTI, TOMY, B IIUJIAX HAIIOTO JOCIHIKEHHS, PO3TIISTHEMO KOKEH
BU/I JICTAJIbHIIIIE.

[Tomin (OpUAMYHMX KOHCTPYKIIM HA MaTepiajibHi Ta TMpolecyalbHl €
KPUTUYHO BaXKJIMBUM JJII 3aKOHOTBOPUOI TMPAKTHKH. 3aKOHOAABEIlb, CTBOPIOIOYH
HOPMH, MA€ YITKO PO3YMITH, UM BiH BH3HAYa€ MpaBa Ta 0OOB’SI3KM (MaTepiaibHE
mpaBo), YW TMPOIEAYpYy iX peanizamii Ta 3axucty (mpolecyalbHE IMPaBo).
BukopucTaHHs BIANOBIIHUX KOHCTPYKIIM (HampuKian, KOHCTPYKLII JOTOBOPY B
MaTepialbHOMY TpaBl Ta KOHCTPYKIIi TO30BYy B TpollecyalbHOMY) 3a0e3neuye
JIOTIYHICTh, MOBHOTY Ta €(QEKTUBHICTb NpPaBOBOro peryiatoBaHHs. [lomunku B
3aCTOCYBaHHI YW 3MIIIYBAaHHI LMX THIIB KOHCTPYKIIH MOXYTh NpPHU3BECTU O
dbopmyBanHs HeeEeKTUBHOTO a00 CYNEepewINBOTO 3aKOHOIaBCTRA.

[Toxin rOPUAMYHUX KOHCTPYKINHM 3a JKEPEIOM 3aKpIIUICHHS 3 BUAUICHHSIM
IOPUUYHUX KOHCTPYKIIA y KOAUGIKOBAaHMX aKTaX Ta aKTax MOTOYHOL
3aKOHOTBOPYOCTI Ma€ 3HAYHY NPAKTHUUHY Bary. Y 3aKOHOTBOPUIN MPaKTHUI BIJOMO,
[0 poOoTa 3 KOHCTPYKIIAMHU KOAM(DIKOBAHUX AKTIB BUMAarae OiIbIIOT 00EpeXHOCTI
Ta CHCTEMHOTO aHami3y NOTCHI[IMHUX HACTIAKIB I BCi€l ramy3i, TOmiI SIK

KOHCTPYKIii TMOTOYHOTO 3aKOHOJABCTBA MOXYTh OYTH OLIbII THYYKHMH Ta
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excriepumenTaibHuMu. ['. b, [lomimyk Haromomye, 10 BHUKIIOYHO 3aBISKU
IOPUINYHIN TexHill, ii 3aco0aM 3a0e3neuyeThcsi HajekHa OynoBa KoaudikariitHux
aKTiB, IO JIa€ MOXJIMBICTb POOUTH 3pO3yMUIMMH iX IOJOXKEHHS, PO3MEKOBYBATH
MiX c00010, HE JOIMyCKaTH MPOTajuH 1 Koji3ii y 3wmicti [33, c. 99]. Ilpu mpomy
komudikoBaHi aktu, Ha nymky [. B. Cyxomy6oBoi: «fk 00’eqnyrode Hauasio
CTOCOBHO TOro a00 IHIIOTO KOMIUIEKCY HOPMATHUBHUX AaKTIB — CBOEPIHE CHIIOBE
noJie, sIKe MOB’sI3y€ HOPMATUBHI aKTH B IIUTICHI CHCTeMH 1 miacuctemu» [34, c. 108—
109].

[lomin rOpPUAMYHUX  KOHCTPYKIIA 3a cpepord  3acTOCyBaHHS  Ha
3arajibHOIMPABOBI, TATY3€B1 Ta MIKIrany3eBi) € PyHIaMEeHTaIbHUM JJISi 3aKOHOTBOPYOT
TEXHIKM Ta 3a0e3Me4YeHHs CHCTEMHOCTI IMpaBa. 3arajbHONPAaBOBl OPUIUYHI
KOHCTPYKIIi (HaNpuKIaJ, KOHCTPYKLISA NPaBOBIJHOCHH Y IPAaBONOPYIICHHS) €
«OyniBenbHUMU OJIOKaMm» BCi€l mpaBoBoi cuctemH. Sk 3a3Hadae I'. 1. HemimoBuy, i
KOHCTPYKIIi MarlTh YHIBEpCaJbHUN XapakTep 1 (HOPMYIOTh CHUCTEMY MPHUHIUIIIB
npaBa y pi3HUX cepax cycniabHuX BigHOCHH [21, c. 52]. BianoBiaHO, 3aKOHO1aBE1lb
MOBMHEH BUKOPUCTOBYBATH iX KOPEKTHO Ta yHi(1KOBaHO, 00 3a0€3MEeYUTH €IHICTD
IIPABOBOTO PETYIOBAHHS.

["amy3eBi KOHCTPYKIli SIK KOHKpPETHI MPaBOBI MOJEINI, CTBOPEHI Yy MeXax
MEBHOI rajy3l MpaBa JJisi BIOPSIKYBAHHS MPABOBUX HOPM 1 PETYIOBAHHS THUIOBUX
npaBoBigHOCHH. Hampukiian, y UMBUIBHOMY MpaBl TAaKUMU KOHCTPYKIISIMH €
«JIOTOBIPY, «BJIACHICTBY, «3000B’A3aHH»; B a7MIHICTPATHBHOMY —
«aIMIHICTpAaTUBHA BIANMOBIAAIBHICTEY, «aJAMIHICTPAaTHBHA MPOIEAYypa» TOIIO. Ix
po3po0Ka Ta 3aCTOCYBaHHS BUMAara€ riMOOKOTO PO3YMIHHSI BIAMOBIAHOI Tally3i 1
IPYHTYEThCS Ha Taly3eBid THMi3amii sSK TMPOIECI CUCTEMATH3AIll HOPUINYHUX
KOHCTPYKIIH B MEXKax KOHKPETHOI Tajy3l, BU3HAYEHHs Taly3eBOi MPUHAIEHKHOCTI
IOPUINYHUX KOHCTPYKIIH KOHKPETHIM ray3i mpasa [35, ¢. 20]. Lle mae 3mory mig yac
pO3pOOKM HOPMATHBHO-TIPABOBOTO aKTa BCTAHOBIIOBATH MWOTO IHCTUTYIIIHHI 1
rajgy3eBi 3B S3KH.

Mixrany3eBl  KOHCTpyKUii  (Hampukiaa,  IOPUAMYHA  KOHCTPYKIISA

IPaBO3JaTHOCTI, (JOPMH BHMHH TOIIO) BiJIrPalOTh KIIOYOBY POJb Yy 3a0e3ledYeHHI
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Y3TOPKEHOCT] Ta CUCTEMHOCT] 3aKOHOTBOPUO1 A1SUIBHOCTI, OCKUIBKH BOHU (DOPMYIOTH
METOJIOJIOTIYHY OCHOBY JUIsl MOOYAOBM MIKIady3eBHX MpPAaBOBHX IHCTUTYTIB. SIK
ciayurHo 3azHadae H. M. HaymoBa, Taki KOHCTPYKIIil «MarOTh BKJIIOYAaTH O CBOTO
3MICTY HE TUIBKH MOJCITIOBAHHS MPABOBHX SIBUIIl HA PiBHI OApa3y MEKiIbKOX Tairy3ei
mpaBa, ajie i Ha PiBHI KOMIUIEKCHUX MIXTaJTy3€BHX IMPABOBUX IHCTUTYTIB» [36, c. 5].
[le o3Hayae, MO MDKramxy3eBl IOPUAMYHI KOHCTPYKIIi CHPHUSIOTH MOJOJAHHIO
dbparMeHTapHOCTI y MPAaBOBOMY PETYJIIOBaHHI, 3a0€3MeUyl0und €IHICTH MPABOBOTO
pOCTOpY, OCOOIMBO y cdepax, MO NOTPeOyIOTh MDKIaly3eBOi KOOpJWHAIIl —
30kpemMa y cdepl NyONiyHOrO yOpaBiiHHS, OXOPOHM JOBKULIS, IU(pPOBOro
BpS/IyBaHHS, TMPABOBOTO PETYIIOBAHHS COINIAJIbHO-TPYIOBUX YH 1HBECTHUI[INHUX
BiIHOCHH. IX BHKOPHCTaHHS Yy 3aKOHOTBOPYOCTI J03BONSE CTBOPIOBATH
30aJaHCOBaHl, B3a€EMOIOB’S3aHI HOPMATUBHO-NIPABOBl  KOHCTPYKIIi, 30Kpema,
MDKraiy3eBi npaBoBi iHCTHTYTH [37, ¢. 88], 1110 BiAMOBIIaIOTh peaibHUM MOTpedaM
pEryJIOBaHHS CKJIaJHUX MPABOBUX CUTYallll HA CTUKY JAEKIJIbKOX MPABOBUX Tay3eH.
Po3mexxyBaHHS FOPUAMYHUX KOHCTPYKIIII Ha MyOI14HO-TIPaBOBI Ta TPUBATHO-
npaBoBi [38, c. 977] TakoX € BXKIWBUM JJIs 3aKOHOTBOPYOI MPAKTHKH, OCKUIBKH
BII0OpaXkae Ppi3HI METOAM INIPABOBOTO PpETYyJIOBaHHSA Ta MPUHUUIMN, Ha SKHX
OyIyrOThCS BIIHOCMHU CyOOpAMHAINT y MyOJIYHOMY MpaBl Ta PIBHOCTI CTOPIH Y
OpUBaTHOMY.  3MICTOBHE  PO3MEXKYBaHHS  IOPDUIAMYHUX  KOHCTPYKLIA  Ha
IPUBATHOMNPABOBI Ta MyOIIYHO-MPABOBI LIJIKOM KOPEJIOE 3 KIACUYHUMH TEOPISIMU
NOJIITy MpaBa Ha MyOJivyHe 1 MpUBaTHE, 5K, K CIymHO 3a3Ha4dae H .B. Jlaparanona,
IPYHTYIOTbCSA Ha TPbOX OCHOBHHMX KPHUTEpIsIX — IHTEpPECl, METOIl Ta MpeIMeTi
npaBoBoro perymatoBanHs [39, ¢. 14]. Came 111 kputepii MOXKyTh OyTH aJanToOBaHi J0
XapaKTepUCTUKU  IOPUAMYHUX  KOHCTPYKUIN,  JO3BOJISAIOYM  MOTJIMOUTH  iX
JTOKTPUHAJIbHE OCMUCIIEHHS. 30KpeMa, KpUTepii iHTepecy nepeadayae, 1mo opuandHi
KOHCTPYKIIii TMPUBATHOTO TIpaBa CHOpPSIMOBaHI Ha 3a0€3MEUYEeHHS OCOOMCTHX
(mpuBaTHHUX) I1HTEpPECIB CYyO’€KTIB, B TOHW Yac SK MyOJIYHO-MPABOBI KOHCTPYKITT
OpIEHTOBAHI HA 3aXUCT MYOJIYHOrO (JIepKaBHOro abo 3arajlbHOCYCILIBHOIO)
iHTepecy. Hampukian, KOHCTPYKIIis «JIOTOBIp» y MPUBATHOMY IpaBi peaji3ye BOIIO

CTOpIH, TOJ1 SIK Y MyOJIYHOMY MpaBi, HAMPHUKIA] B KOHTEKCTI aJIMIHICTPATUBHOIO
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JIOTOBOPY — BKE BiIOOpaXkae MiMOPSAKOBAHICTh Ta IMIIEPATUBHICTD SIK OCOOIMBOCTI
METOJTy aMi1HICTPATUBHO-TIPABOBOTO PETYIIOBAHHS.

3acTocyBaHHS METOJIOJIOTIYHOTO  KPUTEPII0 TpH  MOAUN  IOPUAUYHUX
KOHCTPYKIIA Ha MpUBaTHI Ta MyOJidHI JO3BOJIAE PO3MEKYBAaTH KOHCTPYKIII 3a
XapaKTepoOM MPABOBOTO BIUIMBY HA JUCIIO3UTUBHI KOHCTPYKIIil MEPEBaKHO BIACTHUBI
MIPUBAaTHOMY IIpaBy Ta IMIIEpAaTHUBHI — BiacTHBI nyOiiuHoMy. lle mposBiseThcs,
HANpPUKIIAJ, B KOHCTPYKLISAX MPaBOBIAHOCHH MIAMOPSAKYBaHHA (aIMIHICTpaTUBHE
paBo) MPOTH KOHCTPYKI[IA PIBHOMPABHOTO BOJICBUSBIIECHHS (IIUBLIILHE TIPABO).

3pemToro BpaxyBaHHS MPEIMETHOTO KPUTEPIIO MOALTY MpaBa Ha MPUBATHE Ta
nyOJIiuHEe Ja€ MOXJIMBICTh 30CEepenuTHCs Ha cepi BIIHOCHH, SIKI PEryJIOI0ThCS
nmpaBoM. SIKIO IOpUJIMYHA KOHCTPYKINS MOJICNIOE MaWHOBI, CIMEHHI YH
3000B’s13aJIbH1 BITHOCUHHU — BOHA TSDKIE€ A0 MPUBATHOTO MpaBa; AKIIO XK 11€ThCS PO
BJIQJHO-OpTaHi3alliiiHi 4Yd yOpaBIIHCHKI BITHOCUHU — WIEThCA MpPO IMyOJIIYHO-
IPABOBY KOHCTPYKIIIIO.

OT1xe, HaBeZeH1 KPpUTEPII HE JIUILIE CIAYTYIOTh IHCTPYMEHTOM JIJIsl PO3PI13HEHHS
mpaBa 3arajoM, a ¥ JIO3BOJIAIOTH OUIBII TOYHO KiIAcH(piKyBaTH HOPUANYHI
KOHCTPYKIIi 3a iX (YHKIIOHAJIBHUM NPHU3HAYEHHSIM Yy MeXax IyOJiuyHOro 1
MPUBATHOTO TMpaBa. Takuil Mmiaxig € OCOOJMBO IIIHHUM JJisi 3aKOHOTBOPYOi Ta
IIPABO3aCTOCOBHOI MPAKTUKH, OCKIIBKM JO3BOJIIE YHHMKATH KOHIIENTYaJIbHOIO
3MIIIYBaHHS MPaBOBUX MojeNel, Mo (YHKUIOHYIOTh Y MPUHIIMIIOBO PI3HUX
pEryJIATUBHUX CepeOBUIIAX.

Y  wmexax knacu@ikamii OPUIUYHMX KOHCTPYKIIH 0COOJMBY yBary
3aCJIyTOBY€E MOJUI Ha MPOCTI Ta CKJIaAHI, IO Mae Oe3MocepeHe 3HAUYCHHS K IS
Teopli MpaBa, Tak 1 JAJI1 MPAKTUKH I[PaBO3acTOCYyBaHHsS. 3 TMOIJISAAY 3aKOHOaBUYOi
TEXHIKHM, CKJIAIHICTh KOHCTPYKLII BHM3HAYa€ CTYMiHb 3PO3YMUIOCTI, YITKOCTI Ta
OJIHO3HAYHOCTI HOpPMATHUBHOTO mpumnucy. HanmmipHa pgeramizarisi yCKIJIaTHIOE
CHPUNHATTS IPABOBOI HOPMHU, BOJHOYAC HAMIpHA CIIPOILEHICTh MOKE MPU3BECTH 10
il O6araro3HayHOro TiaymMadeHHs. ToMmy 3aKOHOJIaBEIlb Ma€ IIyKaTH ONTUMAaIbHUI
OanmaHc MK (POPMATEHOIO CKJIAIHICTIO Ta HOPMATHUBHOIO €(PEKTUBHICTIO KOHCTPYKIIII.

Sk naronomye B. JI. Apoibkuii, mpocTa MUBUTICTUYHA KOHCTPYKIIIS — 1€ pe3yJIbTat



64

OpPTaHIYHOTO TIOE€HAHHS HOPMATHUBHUX IOJIOKEHB, CIPSIMOBAHUX HA PETYITIOBAHHS
BY3bKOTO CerMeHTy TmpaBoBigHocuH [40, c. 18]. V peampHOMYy X TpaBOBOMY
peryJiroBaHHi, 0COOJIMBO B NMPUBATHOMPABOBINM cepi, 3aCTOCYBaHHS OJHIET MPOCTOl
KOHCTPYKIIii 37e0UTBIIOT0 € HeaocTaTHIiM. MopemoBanHs OakaHOi TOBEAIHKA
YYaCHUKIB MPaBOBIIHOCHH 3a3BHYail BIOYBA€THCS HIISAXOM KOMOIHYBaHHS KIJTBKOX
MIPOCTUX KOHCTPYKINHM y MeXKax CKJIaaHOI, 0 BiI0Opakae OaraTopiBHEBY CTPYKTYPY
npaB Ta 000B’s3KiB cy0’ekTiB. CKJIaJHI IOPUINYHI KOHCTPYKIIi, 30kpeMa y cdepi
JIOTOBIPHOTO PEryJIIOBaHHS, YacTO BKJIIOYAIOTh THUIIOBI MOJENbHI CXEMH, L0 €
CTPYKTYPHUMH €IIEMEHTAaMH JUIsI pETJIaMeHTallli OKpPEeMHUX acIeKTiB IPaBOBOTO
cratycy cropiH. Takuil miaxin He Jumie 3a0e3leuye THYYKICTb Yy MO0OYyI0BI
HOPMATUBHOTO Marepialy, a W JI03BOJISi€ aJanTyBaTH IMPABOBE PETYIIOBAHHS 0
CKJIAJTHUX JKUTTEBUX CUTYyalllil 0e3 BTpaTu MOro JOTYHOI LIICHOCTI.

Otxe, knacudikalli IOPUAUIHUX KOHCTPYKINi, skl Bumauisie A. O. [yTtko B
poJIi BaXJIMBUX, O€3MOCEPEHBO CTOCYIOTHCS KIIFOUOBHMX AaCIMEKTIB 3aKOHOTBOPUOI
TISTTBHOCT1. PO3yMIHHSI HAJIEKHOCT1 IOPUIWYHOT KOHCTPYKII J0 MEBHOrO THUIY 3a
IIUMH KPUTEPISIMU JIO3BOJISIE 3aKOHOABIIO OUIBII YCBIJOMJICHO, CHCTEMHO Ta
TEXHIYHO TIpaMOTHO (OpPMYJIIOBAaTH MPaBOBI HOPMH, 3a0e3leyyBaTH iXHIO
y3rOJKEHICTh, €(QEeKTHBHICTh Ta BIAMOBIAHICTH PEryJIbOBAaHUM CYCIUIBHUM
BilHOCMHaM. ToMy Il TOIJISAW € CYTTEBUMH I aHadi3y podl HOPUANIHUX
KOHCTPYKIIN y 3aKOHOTBOPYOCTI.

Xodva B CydacHi Haylll, SK MU 0a4MMO 3 HaBEJICHOTO, BXKE CPOPMYIHOBAHO
O0arato miAXOMIB N0 Kiacuikaimii MOPUANYHUX KOHCTPYKIN, OUIBIIICTE 3 HHUX
31€0LIBIIOT0 OPIEHTYETHCSI Ha Taiy3eBi, MNpeaMeTHi abo (opManbHO-IKEpeNbHi
kputepii. Takuil miAXix Xoda ¥ JO3BOJIAE BIAOOPA3UTH CTPYKTYpPHI OCOOJIMBOCTI
IIPaBOBHUX HOPM, MPOTE HEAOCTATHHO BPAXOBYE CIEIM(iKy 3aKOHOTBOPYOTO MPOIIECY,
IO MOJISITa€ HEe TUIBKU B (piKcaIlii BXKe ICHYIOUUX TIPABOBUX SIBUIIL, a M y IX CTBOPEHHI
yepe3 pailioHaJbHe KOHCTPYIOBAHHS HOBUX HOPM.

3aKOHOTBOPUICTh mepeadadae moTpedy y CBIAOMOMY BHOOpI 1HCTPYMEHTIB
IPABOBOTO PETYNIOBAaHHS, TOMY MM MPOMOHYEMO (YHKIIIOHAIBbHUN MAXIA 10

Kkjacudikamli OPUAMYHUX KOHCTPYKIIN, IO JO03BOJISE 3’SICYBaTH iXHIO pOJb Y
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mpoieci HOPMOTBOPEHHS, Ja€ MOXKIJIMBICTh OINHUTH, SK KOHKPETHI OPUIUYHI
KOHCTPYKIIi MOXXYyTh BUKOHYBAaTHM BU3HA4YeHI 3aKOHOJaBIEM 3aBaaHHsA. Came ToMy
MU TIPOTIOHYEMO KJIacH(iKaIlilo IOPUIANYHUX KOHCTPYKIIN 3a iX (PYHKIIOHAJIBHUM
NPU3HAYEHHSM B 3aKOHOTBOPYOMY IPOILIEC], IO BKIIFOYAE MIICTh OCHOBHUX THUIIIB:

— 0a30Bl (MOJENBHI) MOPUAUNYHI KOHCTPYKIli, $KI BHUKOHYIOTh pOJb
dbopMyBaHHS KapKacy MpaBOBOi HOPMU a00 HOPMATHUBHOI MOJIEN MOBeAIHKU. BoHu
3aKJIaJJal0Th OCHOBY JUJIsl TPABOBOTO MPUIUCY, BU3HAYAIOUH HOTO OCHOBHI €JIEMEHTH,
3a0€3MeuyIoTh JIOTIYHY CTPYKTYpY HPaBOBOTO akTy Ta (DYHKI[IOHYIOTH Ha pIBHI
0a3zoBuUX mpaBoBUX  Kareropid. Hampukman, mnpaBOBIIHOIICHHS,  JOTOBIp,
MIPABOIIOPYIICHHS TOIIO;

— yHIQIKYIOYl IOpUIMYHI KOHCTPYKI 3a0e3MeuyroTh CTaH/IapTU3aLI0
IIPaBOBOT'0 PETYIIOBAHHS B MEXaX OJHI€I rainy3i ado Ha MIKraixy3eBoMmy piBHI. Bonu
J03BOJISIIOTH (POPMYJTFOBATH MPABOB1 HOPMHU, K1 BIITIOBIIaI0Th €IMHUM CTaHAapTaM 1
BUMOTaM, 10 3HAYHO MiJABUINYE €(dEKTUBHICTh 3aKOHOAABYOI pOOOTH Ta JA€ 3MOTY
3alpOBA/KYBATH €JIMHI MiIXOJU O MPABOBOTO PETYIIOBAHHS, SK-OT KOHCTPYKIIiS
MO/IaTKy a00 peecTpallii FOPUJANYHUX 0Ci0;

— IHTErpaTHBHI OPUAMYHI KOHCTPYKII TO3BOJISIOTH MOEIHYBAaTH IPABOBI
SBUIIA, 1HCTUTYTH Ta HOPMHU 3 PI3HUX Tally3ed MpaBa, CIPHUSIOYA MIKIaiy3eBii
1HTerpailii Ta popMyBaHHIO KOMIUIEKCHUX MPABOBUX HOPM. Hampukiaa, KOHCTPYKITis
MPaBOCyO’ EKTHOCTI, TPE3yMIIIIii a00 000B’S3KY JOKa3yBaHHS;

— JeMapKaiiiHl IOpUIWYHI KOHCTPYKIi BHU3HAYAIOTh UITKI MEXI MIDK
IPaBOBMMU KaTeropisiMmu, cyd’ekramu abo cpepamMu mpaBoOBOro perysatoBaHHs. BoHu
MalTh BaXKJIMBE 3HAYCHHS JUISI PO3MEKYBAaHHS IPABOBHUX IHCTUTYTIB, HAIPHKIA]
KOHCTPYKIIiI NMOBHOBaX€Hb OpraHiB Biaau. lle momomarae yHHKaTH TyOJIrOBaHHS
HOPM 1 3a0€e31euye MpaBoBy BUZHAYCHICTD;

— TpaHchopMmarliiiHi  IOPUAMYHI  KOHCTPYKINI  CHOPUAIOTH  aJamTailii
3aKOHOJABCTBA J0 HOBHUX COIIAJBbHUX peayiii abo 3alo3uYeHUX MPABOBUX MOJCICH.
BoHu [103BOJISIIOTH 3MIHIOBaTH MPaBOBY CHUCTEMY TaKUM YWHOM, WI00 BOHa
BIJIMIOBI/Iajla BUMOTaM 4Yacy, 30KpeMa B YMOBax €BpoOiHTerpamii abo riobanizarii.

[lpuknagamMu  TpaHC(OpMaLIMHUX  IOPUIMYHUX  KOHCTPYKIIH €  IOpuUIudHa



66
KOHCTPYKIIiSL €-TpaBOCYANs, €-AeMOKapTii, IOpUANYHA KOHCTPYKLIA MyOJiyHO-
PUBATHOTO MAPTHEPCTBA;

— CTabuLT3yI0ul HOPUANYHI KOHCTPYKIII BUKOHYIOTH POJIb BPIBHOBAKCHHS
pI3HUX 1HTEpeciB, 30KpeMa Jep>KaBU, CyCHUIbCTBa Ta ocoOu. BoHM 3abe3mneuyroTh
CIIPaBEJIMBICTh, PIBHICTH 1 CTA0LIbHICTH TPABOBOTO PETYJIFOBAHHS, IO € KIIOUOBUMH
€JIeMEHTaMH  JIETITUMHOCTI MpaBoBUX HOpM. KOHCTpyKIi, SK-OT MpPUHIHUII
IpOMOpIIHHOCTI ab0 pIBHICTh CTOPiH, TapaHTYIOTh JOTPUMAHHS 3acCaJHUYUX
MpaBOBUX MPHUHIMIIB 1 JOMOMaraloTh MIATPUMYBATH OallaHC MK PI3HUMHU
CTOpPOHAMU IPABOBIAHOCHH.

Orxe,  3amponoHOBaHa  Kjacu@IKalis  OPUIAAYHUX  KOHCTPYKIIH
(YHKI[IOHAJBHOTO THUIy Ma€ BAaXKJIMBE 3HAYEHHS MJII PO3BUTKY 3aKOHOTBOPUOL
nissibHOCTI. BoHa He Juie BIANOBIZAaE MOTpedaM Cy4aCHOTO IMPABOBOTO
peryiioBaHHs, aje W CHpUs€ MIABUILEHHIO SKOCTI 3aKOHOJABYMX  aKTIB.
Bukopucranns miei kinacudikaiii 103BOJSIE HOPMOTBOPISIM OUIBII CBIIOMO Ta
LIJIECOPSIMOBAHO BUOMpPATH KOHCTPYKIIIi, K1 HailKpalle BiAMNOBIIAIOTh MOCTABICHUM
3aBAaHHIM, 3a0e31euyoun e(heKTHUBHICTD 1 CTA0UTBHICTH MPABOBOTO PETYIIOBAHHS.

Orxe, knacugikamis (QyHKIINA IOPUIUIHUX KOHCTPYKLINA J103BOJIsIE BCEOIYHO
OXapaKTEepU3yBaTU IXHIO POJIb y TIPABOBIN CHCTEMI, 3’ SICYBaTH MEXaHI3MH BIUIMBY Ha
IIPaBOBE PETyJIIOBaHHs Ta 3a0€3MeYeHHs IOPUINYHOT BU3HAYeHOCTI. BonHouac s
MOBHOTO PO3YMIHHS CYTHOCTI FOPUJIMYHUX KOHCTPYKIIIM HEAOCTaTHHO OOMEKYBaTUCS
auiie iX (YHKIIOHAJBHUM AacleKToM. BaXJIMBUM € TakKoX aHaji3 BHYTPIUIHBOI
CTPYKTYpH KOHCTPYKIIIH, 30KpeMa, iX eJEeMEHTHOro CKjIaay, IO Ja€ 3MOry
BCTAHOBUTHU, SIK caMe 3a0e3leuyeThCs peanmizalis TUX Yu 1HIMX (QYHKIOIA Ha
npaktuili. Came JOCHIKEHHS €JIEMEHTIB IOPUAMYHUX KOHCTPYKIIM BIJKpUBAE
MIEPCTIEKTUBH ISl BUSIBJICHHS 3aKOHOMIPHOCTEH iX (hOpMyBaHHS Ta BUKOPUCTAHHS Y
pI3HHX Tally3X TpaBa. ToMy mepmr HDK TEPEXOAUTH 0 KOHKPETHOTO aHami3y
CTPYKTYPH IOPUIUYHUX KOHCTPYKIIM, HEOOXIJHO BHU3HAYUTU 3MICT TOHSATTSA
«CTPYKTYypa» Ta OKPECIUTH HOro CMHUCIOBE HaBaHTAXEHHS Yy (QigocodcbKkomy,
JIHTBICTUYHOMY Ta TIPABOBOMY JAUCKYPCI.

VY 3araJibHOBKMBAaHOMY 3Ha4€HHI, BiAMOBITHO 10 CIIOBHMKA 1HIIIOMOBHHX CIIIB,
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cTpykrypa (Bim mar. structura — moOymoBa, pO3MINIEHHS)  O3HAYAE:
«1) B3a€MOpO3MIIICHHA Ta B3a€EMO3B’SI30K CKJIAJOBUX YACTUH IIUJIOTO; OyI0Ba;
2) ycTpili, oprasizaiisi 4oro-HeOynb, Gopma» [41]. B OxcdopacbkoMy CIOBHHKY
aHTIIIHCHKOT MOBHM TIOHATTS CTPYKTYPH TOJIAHO SIK: 1) croci0, y SKuil 9aCTUHHA Y0TOCh
3’€IlHaHI MDK CO00I0, OpraHi3oBaHI YW BIIOPSAJKOBaHI; 2) IEBHA YIOPSIAKOBaHA
IUJTICHICTD, IO CKJIAJIAEThCS 3 YACTHH; 3) CTaH IUIAHOMIPHOCTI ¥ yIOPSAKOBAHOCTI,
KOJIM €JICMEHTH TI0B’s13aH1 M1 COOO00 BiJIITOBITHO 10 BU3HAYEHOI JIOTIKH [42].

[Tornubnene po3yMiHHS MOHATTA «CTPYKTypa» (popmyerbes y (inocodcehbkiit
Tpaaumii. 3a Bu3HadeHHsM O. O. Ksam, y @uiocodii TepMmiH «CTpPYKTypa»
BUKOPUCTOBYETHCSI Y TAKUX 3HAYEHHSX: @) AK LIJIICHE YTBOPEHHS, IO OXOIUTIOE SIK
dbopmalibHi, TaKk 1 3MICTOBHI XapakTEPUCTHKU; ©O) SK CHHOHIM (opmH, IO
MPOTUCTABIAETHCS (PYHKIIIT; B) SIK CIIOCIO 3B’S3KYy €JIE€MEHTIB, TOOTO MOMEHT (POpMH;
r) sSIK Kareropis, OJu3bKa JI0 MOHATH 3B S3KY W pe3yipTaTy. Y HIUPIIOMY 3HAYCHHI
CTPYKTypa TPaKTYEThCS SIK 3aKOHOMIPHHH, CTIMKHI 3B’S30K 1 B3a€EMO3AJICKHICTD
€JIEMEHTIB CHUCTEMH; BHYTPILIHS OpraHizaiis, II0 IPYHTYETbCS Ha HASBHOCTI
BIIOPSAKOBAHWX  3B’SI3KIB MK  CKJIQJIOBUMH  YacTUHAMU  (€JIeMEHTaMmH,
MiJICUCTEMaMU); SIK LUJIICHA MOJENIb B3a€EMO3AJICKHOCTEN y SIBUINAX, CYCIUIbCTBAX,
IPaBOBHX MigX i momisix [43, ¢. 35-36].

OTxe, y KOHTEKCTI IOPUIUYHUX KOHCTPYKIIIH CTPYKTypa PO3YMIETHCS SIK
BIIOPSJIKOBAHA BHYTPIIIHS OpraHizailis €JIeMEHTIB, 1[0 3abe3leuye UICHICTh 1
(GYHKIIOHATBHICTh OPUAMYHOI KOHCTPYKIIT B MeEXax IMpaBoBOi cucTemu. Taka
CTpYKTypa € He Juile (QOpMaJbHOIO CXEMOK, a 3MICTOBHOK MOJEIII0, SKa
pEenpe3eHTyE JIOTIKy TIPABOBOTO pPETYIIOBAaHHS, BH3HAUa€ MeEXi 3aCTOCYBAaHHS
MIPaBOBUX HOPM 1 3a0e3meuye nepeadoadyBaHiCTh OPUIAIHUX HACIIIKIB.

3HaUCHHSI CTPYKTYpU IOPUIUYHOI KOHCTPYKULII Y 3aKOHOTBOPYIM MpaKTHI
MOJIATa€ 'y TOMY, 110 BOHA € KPUTHUYHUM YUHHUKOM iX €(EKTUBHOCTI, OCKIJIbKU
HAsIBHICTb YITKOI CTPYKTYPH Ja€ 3MOTY 3aKOHOZABIEBl YHUKHYTH MPABOBHUX KOJIi31i,
rapaHTyBaTH JIOTIYHY IIUNICHICTh TPAaBOBUX HOPM 1 cOpusaTd  yHidikamii
3akoHO/AaBCcTBa. KpiM TOro, CTpyKTypa [O3BOJII€E MOJETIOBATH  IOPUIUYHI

KOHCTPYKIIi1 BIJIMOBIJTHO 10 METH MPABOBOTO PETYJIFOBAHHS, raly3eBoi crenudiku Ta
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IOPUIUIHOT TEXHIKH.

Ha miacraBi aHamizy 3MiCTy TepMiHa «CTPYKTypa» CHPOOYEMO CaMOCTIHHO
BUOKPEMUTH O3HAKU CTPYKTYpU B KOHTEKCTI 1ii HAJEXKHOCTI 10 IOPUIUYHOL
KOHCTpyKuii: Ha Hamy aymKy, Q0 3araidbHHX O3HaK NpUTAMaHHUX CTPYKTYypi
IOpPUJIMYHOT KOHCTPYKITIT (K SBHIMY J1HCHOCTI) TpeOa BiIHECTH.

— IUTICHICTB, SKa Ja€ MOXJIHMBICTh OO0 ’€JHYBaTH €JIEMEHTH IOPUIAYHOT
KOHCTPYKIIi B €IMHY CHCTEMY;

— BIIOPAJKOBAHICTb, KA XapaKTEPU3YETHCS MEBHOIO JIOTIKOIO 3B’A3KIB MIX
eJIEeMEHTaMH IOPUIUYHOI KOHCTPYKIIIi Ha MIJCTaBl MPUHLIMITY BIOPSIKOBAHOCTI, 10
BCTAHOBJIIO€ CTIMKICTh 3B’ A3KIB Ta MOCIIJOBAHICTh 1X pO3TallyBaHHS;

— 1€papXIYHICTh CTPYKTYPH IOPUAMYHOI KOHCTPYKLII MHPOSIBISETHCS 4Yepes3
YITKY MIANOPSAKOBAHICTD 11 €IEMEHTIB T4 BCTAHOBJICHHSI MI)K HUMH 3B’SI3KIB P13HOTO
TUIY — BEPTUKAJIbHUX, TOPU30HTAIBHUX, CyOOpAMHAIIIHUX Ta PYHKI1OHATbHUX;

— CTIMKICTh SIK O3HaKa CTPYKTYpU HOPHUJIMYHOI KOHCTPYKIIi BHU3HAyae, 110
BOHa 30epiracTbCsi HE3MIHHOIO B MeEXKax TMEBHOTO THITy MPaBOBOI KOHCTPYKIIii,
HE3BAXKAIOYU HA 3MIHU KOHTEKCTY;

— (yHKIIIOHAJIbHA 3YMOBJICHICTh — CTPYKTYypa BigoOpaxkae mMeTy Ta (yHKIi
KOHCTPYKIIii B TPaBOBOMY ITOJTI.

Bongnouac Tpeba 3ayBakuTH, MIO PO3TJISHYTI HAMU O3HAKU YOCOOIIOIOTH
3arajibHOHayKoBe Ta (p110co(ChKe PO3YMIHHS CTPYKTYPHU SIK YHIBEPCAIBHOTO SIBUIIIA.
AJne 1opunYHa KOHCTPYKIIiS — 1€ crenudigHa mpaBoBa ¢GopMa, TOMY B MekKaX IIbOTO
(dbeHomMeHa, KpiM 3arajibHUX O3HAaK CTPYKTYpH MOTPIOHO BUOKPEMIIIOBATH CIELIANbHI
(ramy3eBi) o3Haku CTpykTypu. Lli o3Haku cdopMmyBamucs 3 ypaxyBaHHSIM
0COOJIMBOCTEH MPUTAMAaHHUX 3aKOHOTBOPYIM MPAKTHIN IIOJO0 PETYIIOBAHHS Pi3HHUX
chep CycnuibHOI MISIIBHOCTI. 30Kpema, 10 LUX (aKTOpiB BIUIMBY BBaXXaEMO 32
HEOoOXiqHEe BiAHECTH: crhenudiky Traimy3l mpaBa, B sKii (HOpMyeTbcS OpUIUYHA
KOHCTPYKIIisl; MpUpOAy (XapakTep) MOpUAWIHUX HOPM, 3adisHUX Yy (opmyBaHHI
CTPYKTYpH IOPUJIMYHOT KOHCTPYKINi (peryysiTuBHI, OXOPOHHI, JUCIO3UTUBHI TOIIO);
(GyHKI[IOHaTbHE  MPU3HAYEHHS  KOHCTPYKIIiI (HampuKkian,  KOHCTPYKIT

BI/IMOBIAQIBHOCTI, KOMIIETEHIIIl, MPaBOBOTO CTaTyCy, MPaBOUYMHY TOIIO); METOJ
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IIPABOBOTO PEryJIIOBAaHHA, B MEXaX SKOro 3a0e3MeUyeThCsl PETyNIOBaHHS MPaBOBUX
BIJTHOCHH.

OTxe, BHM3HAUMMO, IO /O CHEIIAIBHUX O3HAK CTPYKTYpU IOPUIUYHOL
KOHCTPYKIIIi HAJIeKaTh:

— rajuy3eBa 0OyMOBJICHICTb — CTPYKTYpa IOPUANYHOI KOHCTPYKIIII BapirO€ThCs
3aJIe)KHO BIJl Traiy3l MpaBa, B sKIH BOHa 3acTocoByeThcs. Hampukian, y
KPUMIHAIBHOMY IpaBl KOHCTPYKIIli MAlOTh NEPEBAKHO IMIIEPATUBHUI XapakTep, TOI1
K y IIUBUIBHOMY — IUCIIO3UTUBHUM;

— 3MIHHICTh CKJIaJy €JIEMEHTIB 3aJ€XHO BIJ BUAY KOHCTPYKIII — pi3HI TUIU
KOHCTPYKIIA MOXYTh MAaTH PI3HY KUIBKICTb 1 BHUJ eneMeHTiB. Hanpuknan,
KOHCTPYKIliSl MPABOYMHY BKJIIOYAE 1HII €JIEMEHTH, HIK KOHCTPYKIIS FOPUTUYHOI
B1JIITOB1JAJIBHOCTI;

— BIUIMB METOJY IIPAaBOBOIO PETYJIOBAHHS — CTPYKTypa KOHCTPYKLIi
dbopMyeThCs MiJ BIUIMBOM 3arajlbHOTO METOJy PETyJIOBaHHS BIJIMOBIIHOI Taly3i
npasa (IMOEpaTUBHUH, TUCTIO3UTUBHUN, aBTOHOMHHIA TOWIO);

— (yHKI[IOHAJIbHA CIPSMOBAHICT — Yy 3aJIEKHOCTI BiJ TOT0, BUKOHYE
KOHCTPYKIisl PETYJISITUBHY UM OXOPOHHY (DYHKIIIO, 3MIHIOETHCSA HaOlp 1 3HAYYIICTh
il €JIEeMEHTIB.

OTxe, CTpyKTypa IOpUANYHOI KOHCTPYKIIII MOKe OyTH BU3HAUYEHA SIK CUCTEMHA
OpraHizaiisi B3a€MOIIOB’S3aHUX Ta B3AEMO3AJEKHUX EJIIEMEHTIB IOPUIUYHOI
KOHCTPYKIIIi, sika 3a0e3neuye ii 31aTHICTh BUKOHYBAaTH BU3HAUEH1 MPaBOBi PyHKIIT B
MeKaX KOHKPETHOTO TPAaBOBOTO IHCTUTYTY 4YM Tanmy3i. BoHa xapaktepu3yerbcs
BHYTPIIIHBOIO BIOPSAJIKOBAHICTIO, CTAOUIBHICTIO 3B’SI3KIB MDK €JIEMEHTaMH Ta
(GYHKI[IOHAJTFHOIO 3YMOBJICHICTIO KOKHOTO 3 HUX BIAMOBIIHO JI0 ILJIEH IPaBOBOIO
perymoBaHHsi. Taka cTpykTypa GOpMyeTbes IiJl BIUIMBOM SIK YHIBEPCAJIbHHUX
3aKOHOMIPHOCTEHN TOOY0BY TIPABOBUX SIBUIIL, TaK 1 ceU(iKK raimy3i mpaBa, METOILY
MIPABOBOTO PETYJIIOBAHHS Ta (YHKIIOHATHLHOTO MPU3HAYCHHS CaMOi KOHCTPYKITIi.

BaxxiuBe 3ayBa)K€HHSIM IOJIO0 €JIEMEHTHOIO CKJIAQy IOPUAMYHOI KOHCTPYKIIi
Buciosmoe A. O. [ytko [8, c. 54]. ABTOpKa CIyIIHO 3a3Haya€, MO FOPUIUYHI

KOHCTPYKIIIi BIATBOPIOIOTH OYJIOBY Ta BHYTPIIIHIO OpraHizaililo MpaBOBUX SIBUIII,
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30KpeMa iXHIX CKJIaJ0BHX KOMIIOHEHTIB (€JIeMEHTIB), YIOPSIAKOBAHUX 3a TIEBHUM
TUNIOM 3B’s13KiB. Lle 703BoJIsie pO3risaaTd IOpUANYHY KOHCTPYKIHIO SK CBOEPITHY
MOJieNlb, 10 BigoOpa)kae CTPYKTYpHUN KapKac MPaBOBOTO SBUINA, BOJHOYAC HE
OXOIUTIOIOYM BC1 MOTO BJIACTUBOCTI, O3HAKH uM (yHKII. [HaKiIe Kaydu, eJIeMeHTH
IOPUIUYHOI KOHCTPYKIII € MOXIJHUMHU BiJl €IEMEHTIB TOrO MPaBOBOTO SIBUINA, SIKE
BOHA MOKJIMKaHa PENpPe3eHTYBATH, HE OXOILUTIOIYH MPHU I[bOMY BCIO OaraTOMaHITHICTb
HOTO 3MicCTY.

Boanouac ckimaiHiCTh MPaBOBOi PEANbHOCTI Ta OAaraTOBUMIPHICTh CYCIUIBHUX
BIJIHOCHH, SIKI MIJJISTAIOTh IPAaBOBIM perjaMeHTalli, YHEMOKJIMBIIIOE X MOBHOLIIHHE
OXOIUJICHHSI 3a JOMOMOIOI0 OAHIEI-€qUHOT MoAedi. SK HaclioK, y MpaKkTHIll
PaBOTBOPEHHSA (HOPMYIOTHCSI CKJIaJHI KOHCTPYKIlli, 110 SIBJISIOTH COOOK0 CHUHTE3
KUIBKOX OKpPEMHUX MOJIEeH, KOXKHA 3 KUX B1I0Opakae OKpeMi acHeKTH (EJIEMEHTH)
MPaBOBOTO SBUINA. TaKUM YHHOM, €IMHA IOPUAMYHA KOHCTPYKIIISI HEPIAKO TOCTAE SIK
KOMIUIEKCHAa CHUCTEMa, CKIIaJeHa 3 JEKIJIbKOX CaMOCTIMHUX, ajle B3a€MOIIOB’SI3aHUX
KOHCTPYKIIMHUX €JIEMEHTIB.

A. O. Jlytko Bu3Ha4ae, MO0 3 YypaxXyBaHHAM TOTO, IO KOHCTPYKIIil
B1I0OpaXaloTh €JIEMEHTH OJHOPITHUX TMPABOBUX SIBUIN, BIJAMOBIIHI TOHATTS,
MOKJIa/ICHI B OCHOBY iX CTPYKTypH, HaOyBaIOTh 3arajibHOTO XapakTepy 3a 00CsATOM i
abCTPaKTHOCTI 3a 3MICTOM. Y I[bOMY CEHCl IOpUJINYHI KOHCTPYKIi MOXYTh OyTH
OXapaKTEepU30BaHi SIK «0e33MICTOBHI» — TOOTO Taki, II0 HE MICTSATh KOHKPETHOTO
3MICTOBHOTO HANOBHEHHS, a Jjwuiie ¢(OpMalli3oBaHO CTPYKTYPYIOTh TIPaBOBY
peanbHICTh [8, ¢. 54]. Mu MoroxkyeMocs 3 T€3010 aBTOPKH 1100 POJIi MOJEIeH s
IOPUIUYHUX KOHCTPYKI[H, SIKI CTPYKTYPHO BiAOOPaKarOTh MPAaBOBY PEAIbHICTb, 1
BOJIHOYAC HE MPETEHIAYIOTh Ha MOBHOTY 3MICTOBOI'O OXOIJICHHS IIpaBoBUX siBUIl. Lei
NiX11 J1a€ 3MOTY Kpalle YCBIIOMUTH (DYHKIIOHAJNbHY MNPUPOLY KOHCTPYKIIH SK
dbopmaiizoBaHUX  IHCTPYMEHTIB  IOPUAMYHOI  TEXHIKH, 10  TOKJIMKAaHUMU
BIIOPAJKOBYBaTH CKJIaAHy 1 OararoBUMipHy TMpaBOBY MAIMCHICTH M IiiJied
HOPMOTBOPYOCTI.

OpHak 3ayBakMMO, II0 y KOHTEKCTI 3aKOHOTBOPYOI MPAKTUKH BHU3HAUYECHA

JTOCTHITHUICID «dopMajibHa 0€33MICTOBHICTHY IOPUIMYHUX KOHCTPYKIIH HE €
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HEIOJIIKOM, a HaBIaKh — MePeBaror. 3aBIsKH CBOi aOCTPAKTHOCTI, YHIBEPCATBHOCTI
W CTPYKTYypHIN CTaOUTBHOCTI, KOHCTPYKIli MOXYTh 3a0€3MEUUTH  E€JHICTh
TEPMIHOJIOT1] Ta MIAXOAIB Yy PI3HUX Tally3sX 3aKOHOJIABCTBA, MPOTHO30BAHICTH
MIPABOBOTO PETyIIOBAHHS, HaJaTH MOKJIMBICTh MOJEIIOBATH CKJIA(HI MPABOBI SIBUINA
0e3 HaamipHOi nertamizairii. Ile TakoXk CIIBBIIHOCUTBCS 3 TMIO3MINEI0 ABTOPKH
CTOCOBHO TOTr0, HI0O KOHKPETHHM 3MICTOM IOPUAMYHY KOHCTPYKIIIO HAMOBHIOE
Oe3mocepeIHbO 3aKOHOJIaBEIIb B 3aJICKHOCTI Bijl IOTPeO MPaBOBOTO peryiIrOBaHHS [8,
c. 54].

BignoBigHo, MU MOXEMO 3pOOUTH BHUCHOBOK, IO IOPUIUYHA KOHCTPYKIlISA HE
MPOCTO «BioOpaxkae», a il opranizye, TpaHcPopMmye Ta cTaOUIIZy€e MPABOBY MOJCIb
CYCIUIbHUX BITHOCHH, POOJISTYM il IPUAATHOIO ISl OPMai30BaHOIO 3aKPITICHHS B
HOPMATHBHO-TIPABOBOMY aKT1 Oynb-KOI Taiy3i IpaBa. Y HAyKOBOMY JHUCKYypCi
CIIOCTEPITAEThCS  HU3KA IMIAXOMIB JI0 BHU3HAYEHHS CTPYKTYPH  IOPUAUYHOL
KOHCTPYKIIi, KOXKEH 3 SIKUX BioOpakae sK JIOTIKO-IOPUAMYHY, TaK 1 HOPMATHUBHO-
NPUKIAJAHY MPUPOIY LBOTrO sBUIIA. AHaN3 MOMVISIAIB MPOBIAHMX IPABO3HABIIB
JT03BOJISIE BUOKPEMUTH JEKUIbKA KOHIENTYalbHUX MOJENEH, 10 BIAPIZHSAIOTHCS 32
IJIMOMHOIO OXOIUJIEHHSI €JIEMEHTIB Ta OpIEHTAalll€l0 Ha (YHKIIOHAJIbHI 3aBIaHHS
IOPUUYHOT KOHCTPYKITIi B CUCTEMI MpaBa.

M. II. KyHueBu4 CHymiHO HAroJjomrye, M0 IiJi CTPYKTYPHHUM acleKTOM
IOPUJIMYHOI KOHCTPYKIIT CIiJT PO3YyMITH €IHICTh TaKUX KJIIOYOBUX EJIEMEHTIB, SK
Cy0’€KTHUBHE TPaBO, OPUIUIHUN 000B’ 30K, IOpUANYHI (DaKTH, Cy0’€KTH Ta 00’ €KTH
npaBoBiHOCUH [4, c. 43]. Takuii miaxiJg akIeHTYe Ha HOPMATUBHO-3MICTOBHOMY
BUMIp1 IPABOBIJHOCHH, SIKI € MaTepiaioM JJisl NOOYAOBU IOPUANYHUX KOHCTPYKIIIH 1
BOJHOYAC BHU3HAYAIOTh IXHIO BHYTpimIHIO Joriky. Boanouac JI. I'. Manbko
OOIPYHTOBYE TJIMOLTY METOJOJIOTIUHY MPUPOY IOPUANYHOI KOHCTPYKIIIi, TPAKTYIOUU
il He NuIe sIK TeXHIYHUW 3aci0 yMmopsSAKyBaHHS HOPM, a SIK 1J€aJIbHY MOJIENh, IO
BiJI0OpaXka€e CTPYKTYPHHUI CTaH PEryjJhOBaHUX MPABOM CYyCHUTHbHUX BiHOCHH [44, c.
283]. ABTOp HaroJomiye, IO IOPUAWYHA KOHCTPYKIIS (POPMYETHCS NUISIXOM
MOJICNIIOBAaHHS Ta aOcTparyBaHHs, 3aBIJKH SKAM 3 TIPaBOBOI  JIMCHOCTI

BHOKPEMIIIOIOTBCA  JIMIIC Ti CJIICMCHTH, SKI MaroTh HOPMATHUBHC 3HAYCHH:,
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YTBOPIOIOYM CBOEPIIHUNA «CHUHTAKCHUC» TpaBoBoi cuctemu [44, c. 284-285].
Buxopucrtanns Ttakoi mozeni, Ha aymky Jl. I'. Manpka no3Boiisie He JuIIe
BIITBOPIOBATH B3a€MO3B’SI3KM MDK IIpaBaMH Ta OOOB’SI3KaMHM CyO’€KTIB, ajie H
IMITyBaTH CKJIaJIHI IOPUINYHI CTAaHH — y TOMY YHCJI1 MPOLIECH BU3HAHHS, JJO3BOJY YU
y3aKOHEHHS, — TOOTO MOJICNIIOBATH JAWHAMIKy IpaBa K CHUCTEMH HOpM 1 ik [44,
c. 286—288]. O1xe, CTPYKTypHA €AHICTH, PO siIKy roBopuTh M. I1. KyHuieBuu, moxe
OyTH pO3IJISIHyTa HE JIMIIE y CTaTUYHOMY (E€JIEMEHTHOMY), a W y JAUHAMIYHOMY
aCMeKTl — SIK MEXaHI3M IOPUAMYHOTO MOJIEIIOBAaHHS, 110 3a0e3Meuye y3roaKeHICTh
MK HOPMATUBHUM 1 (DaKTMYHHM PIBHSMU TMPABOBOIO PETYJIOBAaHHA. Y IIbOMY
KOHTEKCTI IOpUIUYHA KOHCTPYKIliS TOCTAE HE MPOCTO SIK Pe3yiabTaT HOPMOTBOPHYOI
JISUIBHOCTI, a SIK Mi3HABaJbHHUI 1HCTPYMEHT, 3a JOIMOMOIOI0 SIKOTO 3aKOHOJIaBEllb
dbopmye abCTpaKkTHI 3pa3Ku JJIs MOJATBIIOT0 KOHKPETHOTO MTPABOBOTO 3aKPITICHHS.

JI. M. Jlo6poGor y CBOEMY MAOCIHIKCHHI IPOIOHYE PO3MIUPEHY JIOT1KO-
CTPYKTYpHY MOJENb IOPUIUYHOT KOHCTPYKIIi, A€ OKpIM MPABOBUX HOPM 1 HOHATH
BUOKPEMITFOIOTHCSI TAKOX TPABOBI MPUHIMIH, pe3yMmmiii Ta ¢ikuii [10, c. 29-30].
Taka mo3uis € HaA3BUYAIHO Ba)XXJIMBOIO B YMOBAX Cy4aCHOT'O IPABOBOTO PO3BUTKY,
KOJIM Jefail OUIbIIOro 3HayeHHs HaO0yBa€ aKcClOJIOTiYHA Ta €BPUCTUYHA (PYHKIIIS
IOPUIUYHUX KOHCTPYKIIA. BoHAa BUBOIUTH IOPUAMYHY KOHCTPYKIIIO 32 MEXI CyTO
HOPMATHUBHOI CUCTEMH i I03BOJISE€ 3aCTOCOBYBATH il Y CKJIATHUX MPABOBUX peaisiX —
TaKUX SIK IPABOTBOPEHHSA B YMOBAX MPaBOBOi HEBU3HAYEHOCTI, KOHPIIIKTY HOpPM abo
HEOOX1THOCTI (popMaJizaili HOBUX MPaBOBUX (PEHOMEHIB.

[HTerpaTUBHUNA MiAXiZ A0 CTPYKTYpU HOPUIUYHOI KOHCTPYKIIT JEMOHCTPYE
M. I. Ko3to0pa, sikuii BBaxkae, 10 HOPUANYHA KOHCTPYKIIiSE MAa€ OXOIJIIOBATH BECh
CIICKTP ©JIEMEHTIB, HCEOOXIMHMX JUIsI BUHUKHEHHS, 3MIHM Ta TNPUIMHESHHS
IIPaBOBIJHOCHH, 3 OOOB’SI3KOBMM YypaxyBaHHSM BIAMNOBIAAIBHOCTI Ta MEXaHI3MY
peamizaitii HopMm [45, c. 223]. Takuii miaxig 30pIEHTOBAHWN Ha MPaBO3aCTOCOBHY
OPAaKTUKY Ta (YHKIIOHAJIBHICTh KOHCTPYKIII y IpPaBOBIM CHCTEMI 3arajom, IO €
BKpail aKTyaJlbHUM JJIs1 3aKOHOAaBYOI TEXHIKH.

Buxonsum 3 aHamizy HaBeIEHUX MIIXOIB, MOXXHA 3pOOMTH BHCHOBOK, IO

CTPYKTypa IOPHAUYHOT KOHCTPYKIIi MMOBHHHA pO3TJsgaTHCS sK OararopiBHEBa
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MOJIelb, sika 00’eqHye B coOi: a) 0a30BI HOPMATUBHI eleMeHTH (TpaBa, 000B’SI3KH,
IOpUANYHI (aKTH); B) CHCTEMOYTBOPIOIOUI JIOT14HI €1eMEHTU (TIOHATTS, MPUHIIUIIH,
npe3yMmmniii, ¢ikimii); T) QyHKIIOHATBHI KOMIIOHEHTH (MEXaHI3MU Jii, Mexi
3aCTOCYBaHHA, HacHiAKu mopyiieHHs). Came Taka 0araTOKOMIIOHEHTHAa CTPYKTypa
JIO3BOJIAE  IOPUJIMYHIM  KOHCTPYKINI e(peKTUBHO (YHKIIOHYBaTH B paMKax
3aKOHOTBOPYOi  MISUTBHOCTI, 3a0e3reuyroud 11  TEeXHIYHY SKICTh, JIOTIYHY
y3TO/KEHICTh, MPOTHO30BAHICTh MPABO3aCTOCYBAHHA Ta BIAMOBIAHICTH MPABOBUM
LIHHOCTAM (CTPYKTYPHO-JIOTTUHY MOJIENb IOPUAWYHOI KOHCTPYKIIii, IO y3arajbHIO€
HaBEJICHI €JIEMEHTH Ta iX B3aeMO3B’si3kd, mogaHo y [omatky B). YV koHTekcri
3aKOHOTBOPYOCTI OKpECIieHe O3Hauae, M0 IOpUAWYHA KOHCTPYKIliS HE TOBHHHA
3BOJUTHCS JIMILE JO CXEMHU IPaBOBIAHOCMH — BOHAa Ma€ BpPaxOBYBaTU JIOTIKY
IIPaBOBOI CUCTEMH, aKCIOJOTIYHI OPIEHTUPH Ta MOTPEOH IHCTUTYLIHHOTO MEXaHI3My
peanizalii npasa.

Sx Oyno TmoOKazaHO Yy TONEPEJHHROMY aHajli3l HAayKOBUX MIAXOMAIB
(M. II. Kynuesuu, JI. M. Jlo6po6or, M. 1. Ko3to0pa Ta iH.), FOpUANYHI KOHCTPYKIIIi
BKJIFOYAIOTh HU3KY 0a30BUX €JIEMEHTIB, TAKUX SIK Cy0’€KTU MPAaBOBIIHOCHH, MpaBa Ta
000B’SI3KH, IOpUINYHI (DaKTH, a TAKOXK MEXaHI3MH peaiti3allii mpaBoBux HOpM. [Ipore
B HAyKOBIW JITEpaTypi HE 3aBXKJIU MPOBOJUTHCA YITKE PO3MEXKYBAHHS MK THMHU
eJIEMEHTaMHU, 1110 € HE3MIHHUMU y CTPYKTYpl OyJIb-IKO1 IOPUAUYHOT KOHCTPYKIIii, Ta
TAMH, SIKI 3aJeXaTh BIJ KOHTEKCTY, (YHKI[IOHAIBHOIO MpU3HAYEHHS a0o
0COOJMMBOCTEHM MpaBOBOi Traimy3l. Y 3B’S3Ky 3 ILUM, MH BBa)XXaeMO JOIUIbHUM
KJ1acu(iKyBaTH €JIEMEHTH IOPUIUYHOI KOHCTPYKIIi Ha OCHOBHI (1HBaplaHTHI) Ta
JIOAATKOB1 (KOHTEKCTYaJIbHI1).

OcHoBHI (iHBapiaHTH1) €JIEMEHTH BTUIIOIOTh HE3MIHHY CKJIAJ0BY MPaBOBOL
MOJIeNi, 10 3a0e3nevye IpUANYHY BU3HAYCHICTh 1 cTabUIbHICTE. BoHU € 0a3ucom
OyAb-sK0i KOHCTPYKLIi, (JOpMyIOUH i KOHLENTYyaJlbHY CTIHKICTh Ta 3a0e3Meuyrouu
3IaTHICTh 70 peamizaili. J[0 OCHOBHHUX €IIEMEHTIB OPHIAUYHOT KOHCTPYKII HaMH
OyJ10 BIJTHECEHO:

a) IopuaNyHI (HaKkTH;

0) MpaBOB1 HOPMH;
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B) Cy0’€KTH NMPaBOBIHOCHH;

r) QyHKIIOHAIbHE IPU3HAUEHHS KOHCTPYKIIIi;

I) IOPUIUYHUN HACIIJIOK.

Y Mexax 3ampornoHOBaHO! kiacu@ikamii came Ii TI'STh 1HBaplaHTHUX
CJICMEHTIB € «CKEJIETOM» OYJib- SIKOi IOPUJMYHOI KOHCTPYKIIi, OCKIJIBKM 0€3 HHX
BOHA BTpaya€ 1 HUIICHICTb, 1 (YHKIIIOHAIBHICTh. BiAMoBigHO, MO- mepiie, 3B’S30K
HOPMHU 3 IOpUAMYHUMHU (akTaMHu € OEe3yMOBHOIO MEPEIyMOBOIO ii 3aCTOCYBAaHHS,
OCKITBKM ~ JIUIIe OO ’€KTUBHO BCTAHOBJIEHI OOCTaBHMHU 3aIlyCKAalOTh MEXaHI3M
BUHUKHEHHS, 3MIHM YU [PUIUHEHHS MPABOBIJIHOCUH, a BIJICYTHICTh YITKOIO
«(aKTUYIHOTO KapKacy» YHEMOXKIUBIIIOE MPOTHO3YBAHHS OPUIMYHUX HACIIIKIB Ta
CTBOPIOE PU3UKHU ISl PABO3aCTOCOBHOI MpakTUKH. [lo-apyre, KiacuuHa CTpyKTypa
HOPMU — TINOTE3a, JUCIO3UILIS, CAHKIIS — 3a0e3Mneuye €/IMHY 1 JOTIYHO 3aBEpIICHY
MOJIeJIb  HOPMATUBHOTO peryitoBaHHA. O3HayeHUN HOPMATUBHUI Kapkac €
YHIBEPCAJIBHOIO OCHOBOIO FOPUIMYHOI TEXHIKM JJIsl BCIX rajy3ed mpaBa 1 TapaHTye,
no Oylb- sIka KOHCTPYKIISl OJHOYACHO BHM3HAYa€ YMOBH, 3MICT 1 HACIIJIKH
IIPABOBOT'O PETYJIIOBAHHS.

[lo-Tpere, BU3HAUECHHS CYO’€KTIB MPABOBIAHOCUH HAJa€  IOPUIUYHIN
KOHCTPYKIIi COIIAJIbHOI PEaJbHOCTI W aJpecHOCTi, TOMy M0 0€3 KOHKPETHUX
YYaCHHMKIB, Ha SKHX TOKJIQJAalOThCA TIpaBa Ta OOOB’SI3KM, MPaBOBa MOJEINb
3anuianacs 0 abCTpakTHO, a caMa HOPMa — HeXKUTTE3AATHOIO TT1JT Yac MPAKTUYHOTO
3actocyBaHHs. [lo-duerBepre, "iTke hopmyatoBaHHS (YHKIIOHATHHOTO MPU3HAYCHHS
KOHCTPYKIIi — 11 cowiagbHOi ab0 IOPUIUYHOI METHU — CHPSIMOBYE TIPOILIEC
3aKOHOTBOPCHHS HAa JIOCSATHCHHS KOHKPETHHUX pe3yJbTaTiB  (peryJroBaHHS,
0OMEXEHHSI, CTUMYJIIOBAHHS TOIO), IO KOPETIOTh 13 BUINUMH IIUISMH TPaBOBOI
CUCTEMH. 3pEHITOI0 IOPUANYHUNA HACTIOK — KIHIIEBUM edeKT peanizauli IopuInyHoi
KOHCTPYKIIii, CIYIrye «KOHTPOJILHOIO TOYKOIO» IS OIIHKK €(EeKTUBHOCTI HOPMH 1
CTa€ OCHOBOIO IS MOJIAJIbIIOT KOPEKIIii TEKCTY 3aKOHY.

BianoBinHo, MM BBa)XaeMO, IO MOEIHAHHS LUX I'STH €JIEMEHTIB TapaHTye
IOPUINYHINA KOHCTPYKIII HEOOXIAHY CTIMKICTh, Epea0adyBaHICTh 1 METOJOJIOTIUHY

OJIHOPIAHICTB, POOJIAYH ii MOTYKHUM IHCTPYMEHTOM 3aKOHOTBOPYOTO MPOIIECY .
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JlonaTkoBi  (KOHTEKCTyasjbHI) €JIEMEHTH IOPUAMYHOI  KOHCTPYKLII €
CUTYaTUBHUMH, aJallTUBHUMH I1HCTpyMEHTaMu g 3a0e3medeHHs] e(PeKTUBHOCTI
MIPaBOBOI'0 peryiroBaHHs. J[0 HUX MU BBa)XaeMO 3a HEOOX1JHE BIJHECTHU: a) MPaBOBI
npuHIMIY; 0) yMOBHM peami3allii mpaBoBUX HOpPM (Tipouemypu, (GOpMH TOIIO);
B) MeEXaHI3MH pealli3allii Ta 3aCTOCYBaHHS KOHCTPYKIIIH, SIKI MOXXYTh BapiIOBaTHCS
3QJIGKHO  BIJ  IHCTUTYIIHHOIO  KOHTEKCTYy YH  OCOOJIMBOCTEH  raiay3eBOro
peryItoBaHHS.

Y wMexax 3amponoHOBaHOI HaMu Kiacu@ikaiii J0JaTKOBI  €JIEMEHTH
IOpUJIMYHOI KOHCTPYKIIII MOKJIMKAHI 3a0€3MeUnTH ii aJanTUBHICTh Ta THYYKICTh Y
MPOIIEC] 3aKOHOTBOPEHHSI, HE BILUIMBAIOUM Ha 0a30BY CTIMKICTh OCHOBHUX €JIaMEHTIB
IOpUINYHOI KOHCTpYKIi. [IpaBoBi mpuHIMIM, K1 HE 3aBXAU (HOPMATI3YIOTHCS B
OKpEMHUX HOpPMaX, BOJIHOYAC 3aJIal0Th 1I€OJIOTIYHY OPIEHTAIII0 Ta aKCIOJOT14HI MEXK1
KOHCTPYKIIi, OyJy4yd CBOEPIIHUMHU MasKaMu JJig 3aKOHOJaBIsl. BoHM 103BONSIOTH
BPaxOBYBATH 3araJibHONPABOBI IIHHOCTI i y3ro/I)KyBaT HOBI HOPMU 3 YCTaJICHUMU B
CUCTEMI MpaBa JOKTPUHAMH, OJHAK caml MO c0o01 HE € OE3yMOBHOKO MEPEIyMOBOIO
BUHHUKHEHHS Y1 3aCTOCYBaHHS OY/Ib-sKOI HOPMATHUBHOT MOJIETI.

Hpyruil 1o1aTKOBHM €1eMEHT — YMOBHM peanii3alii IpaBOBUX HOPM MOXKYTh
BKJIIOYATH B ce0e 4acoBi, TEpUTOpialibHI, MpoIeAypH1 a0o popmanbHi BuMoru. Boru
JOMAI0Th KOHCTPYKIIi TPAKTUYHOI'O 3MICTy, IPOTE 3MIHIOIOTHCS 3aJISKHO BIJ
KOHKPETHOTO TIPaBOBOTO IHCTUTYTY YM PiBHS HOPMATHUBHOTO aKTy. Bu3HadeHHs
TaKMX YMOB TOTPIOHO Il TOTO, a0W 3a0E3MEeUUTH MPOIEAYPHY JETITUMHICTH 1
MPOTHO30BAHICTh 3aCTOCYBaHHs HOpM, ajie 0a3oBa cTpykTypa (¢akT—HOpMa—
cy0’eKT—MeTa—HaC10K) (POPMYETHCS HE3AIEHKHO B HUX.

MexanisMu  peanmizaiii Ta 3acTOCyBaHHS KOHCTPYKII MOXYTh OyTu:
aJMIHICTpaTUBHI YW CYAOBI MpPOUEAYpPH, AaBTOMATH30BaHI CUCTEMU KOHTPOJIIO,
CHeliali30BaHl 1HCTUTYLII — Yy KOXHOMY BHUIAAKYy 3aJIeKUTh BiJl OpraHizamiiHo-
IHCTUTYLIHHOTO KOHTEKCTY Ta Taily3eBUX ocoOjuBocTed. BoHM He € BHYTpIlIHIMU
CKJIJIOBUMH CaMUX HOpPM, aje€ BHU3HAYalOTh CIrocid, obOcsarm W ePeKTUBHICTDH
paBoBOro BIUIMBY. CaMe 3aBAsIKM LIUM €JIeMEeHTaM 3aKOHOJaBellb 3/1aTEH MEePEHECTU

abCTpaKkTHY MOJEJb Y MPAKTUYHY IUIONIMHY, aAanTyBaTH il A0 pealbHUX MOTped Ta
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pecypciB.

OTxe, BBeICHHSA MPaBOBUX MPUHIUIIB, YMOB peamizamii Ta MeXaHI3MiB
3aCTOCYBAaHHS JI0 TIEPENiKy OJATKOBHX (KOHTEKCTYaJIbHHX) €JIEMEHTIB 3abe3medye
OanmaHC MIX YHIBEPCAJbHICTIO 1HBapiaHTHUX EJIEMEHTIB IOPUIAWYHOI KOHCTPYKIII Ta
KOHTEKCTYaJbHOI YYTJIMBICTIO JO HOPMOTBOpuUoi mpakTuku. lle mae 3mory
OJIHOYACHO TapaHTYBaTH JIOT1YHY 3aBEPIICHICTh 1 CTaJICTh HOPMHU Ta ii ePEeKTUBHY

IMITJIEMEHTAIIII0 B MIHJIMBOMY ITPAaBOBOMY 1 COIIAIbHOMY CEPEOBHIIII.

1.3. MerogoJioria  AOCHIIKEHHS  OPUAMYHHMX  KOHCTPYKUIA Yy

3aKOHOTBOPYIiii MPaKTHIII

VY cywyacHUX MiJIX0/lax JI0 METOJOJIOTI HayKOBOTO Ii3HAHHS MPABOBUX SIBHUIIL
HayKa TPaKTYEThCs a00 SK CHUCTEMHA CYKYIHICTh KOHIIETTIB, TiMOTE3, METOMIIB 1
3aco01B jmochiipkeHHs [47, c. 2], 110 3aKpiluieH] Y TEOPETUUHHUX JpKepesaax, ado sk
TUHAMIYHUN TIPOLIEC HAyKOBOTO IMPOPWBY, TOB’SI3aHUM 13 TpaHCHOpPMAIIi€rO
yCTaJICHUX MapaJurM i METOIOJIOTIUHUX opieHTHpiB [48, ¢. 100-101].

3a3HaynMo, M0 y MeXaxX MepIoi MO3uIlli METOI0JIOTISI HAYKU PO3TIISIIAE€ThCS
AK CYKYNHICTh TIEPEBIPEHUX IHCTPYMEHTIB, fAKi 3a0e3MeuyyioTh IOCTYIOBE
HAaKOMWYEHHS 3HaHb NP0 IOPUAMYHI KOHCTPYKIIi, iXHI CHCTEMHI O3HaKH,
dbyHKIIOHATFHE TIPU3HAYEHHs Ta TpaHcdopmalli B 3aKOHOTBOpUiN MisyibHOCTI. Lle
MIIX17] ©eBOJIOIIWHOIO THUMY, B SKOMY IOPUJIWYHE 3HAHHS HAKOIHUYYETHCS,
y3arajJibHIOETHCS Ta 1HCTUTYIIOHAMI3YEThCS YEpe3 PO3LUIMPEHHS HAYKOBOI KapTHHU
paBoBOi MiiicHOCTI. HaToMICTh Apyra mos3uilisi akieHTye Ha 3aTHOCTI HAyKOBOTO
MUCJICHHSI BUXOJUTH 3a MEXI1 TPAIUIIMHOTO METOJOJIOTIYHOTO MIiAXOJY IUISIXOM
MIEPEOCMHUCIICHHS OPUAUYHUX KaTeropiid, 30KpeMa OPUANYHUX KOHCTPYKITIHA, IO
3a0e3MeuyloTh HOPMAaTUBHY CTPYKTYPY 3aKOHOJABCTBA. Takuil mixia Opi€HTOBAHUN
Ha 3MIHY JOCHIIHUIIBKOTO (OKYCy, Meperisy (PyHKIIOHAJIBHOTO 3MICTY IMPaBOBHUX
KOHCTPYKIIH 1 BKIFOYSHHS 10 AaHAJTITUKUA HOBUX METOJOJOTIYHUX BEKTOPIB.

He3Baskarouu Ha BIAMIHHOCTI B 3a3HAaYE€HUX IT1AX0/aX, CIIIJIBHOI OCHOBOIO JIJIS
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HUX € METOJOJIOTisI SIK YHIBEpcalbHa cucTemMa, 1o ¢GopMye I1HCTpyMEHTapii
JOCITITHAKA Ta 3a0e3medye IITiICHE pO3YMIHHS JOCIIKYBAHOTO SBUIIA. Y HAYKOBIH
JITEpaTypl MOHATTS «METOJIOJIOTISH» PO3TISAAETHCS 3 PI3HUX IMO3UIIIH, 1110 JO3BOJISIE
BUSIBUTH 11 3MICT sIK OaraToOpiBHEBOTO ¥ Oararo(yHKIIOHAIHLHOTO (eHoMeHa. Y
nocmipkeHHi B. M. KopoOku mnomiTHa iHTerpaiis JIBOX aBTOHOMHHUX, IPOTE
B3a€MOIIOB I3aHUX TMIIXOJIB J0 TPaKTyBaHHS METOJOJIOTII: MO-TMeplie, SK Teopii
oprasizamii Ti3HABAJIBHOTO TMPOIECY, a TMO-Apyre, SK CHCTEMH ITi3HaBaJIBHHUX
YCTaHOBOK, 110 3a0e3MeuyloTh Oe3Mocepe/IHE OCATHEHHsS 00’€KTa JIOCHIKEHHS B
MEKax 3aJaHO1 HAyKOBOI METHU. 3araJIbHUM BUCHOBOK MPOCTEKYETHCA B ABTOPCHKOMY
BU3HAUYCHHI, JI€ METOJIOJIOTIsI TOCTAa€ SK <JIOTIYHO 3yMOBJICHUN Mi3HABaJbHUM
mporiec, SSKUi (QYHKIIIOHYE Ha OCHOBI B3a€EMOJIl KOHIICNTYaJbHUX 17¢H, KOHIIEMTIB,
TEOp1il, CHCTEMH MPUHLHUIIB 1 CUCTEMHU MeToaIB» [49, c. 45], mo 3pemroro Beae 10
dhopMyBaHHS CBITOIISIAHOT MO3UIIIT TOCTITHUKA.
3BepTalOUYUCh 10 OLIBII BY3bKOTO PO3YMIHHS METOJIOJIOTTi KOHKPETHOI HAyKU —
METOJIOJIOTT  3arajJbHOi TEOpii MpaBa, BapTO 3BEPHYTH YBary Ha MO3ULIIO
[1. M. PaGinoBuua. HaykoBernp BH3HA4ae€ 1€l BHUJ METOAOJOTIT SIK CHCTEMY
KOHUENTYaIbHUX MiJIXO0/IB, METO/AIB (3araJlLHOHAYKOBUX, TPYIOBUX Ta CIEL1aTbHHX)
Ta 3aco01B JOCIIPKEHHS TpeMeTa Teopii MpaBa, a TaKOXk 3HaHb MPO 3aKOHOMIPHOCTI
HAYKOBOI JisTbHOCTI y 11k cdepi [50, c. 234]. 31 cBoro 60oky, JI. A. JIyup po3risgae
METOOJIOTII0 MPABOBOI HAYKH SIK IIJTICHUN KOMILIEKC €JIEMEHTIB, /IO SIKUX BIIHOCUTH
MiIXOAW, METOAW 1 3aco0M TI3HAHHS TMPABOBUX SBUI] 3 METOI0 OTPUMAaHHS
00’€KTUBHUX 3HaHb, KOHCTPYIOBAHHS MPABOBOI AIMCHOCTI SIK J1€BOi apryMEHTOBAaHOI
cucremu [S1, c. 9]. OkpeMoi No3ullli y CUCTEMHOMY MiAXOMl O PO3YMIHHSI CEHCY
npaBoBoi metonosorii gorpumyeThest C. K. bocrtan. ABrop 3a3Havae, mo mpobiema
PO3yMIHHS CYTI TIPaBOBOI METOOJIOTIi IMOB’s3aHa 3 MPOMOHOBAHOK HAYKOBISIMU
CTPYKTYpPOIO IIbOTO SIBHINA, aHKe TOPSAJ 3 TOHATTAM «METOI» J0 Hel dacTto
BKJIIOYAIOTh MIAXO/U, CIIOCOOHM, MPUHOMH Ta TPOIEAYpHU, XO4Ya, BUXOASYM 3 HA3BU
SIBUIIA, KIIOYOBUM TEPMIHOM B ii CTPYKTypi Mae OyTH jwmie «Metoa». Jlo Toro x
aBTOp AaKIEHTye Ha HEOOXITHOCTI AOTPUMAHHS CTPYKTYPHOTO TMIiAXOMy HpHU

dbopMyBaHH1 TOHSATTS METOAOJOrI], BU3HAYaTH ii SK CTPYKTYPHO YHOPSIKOBaHY



78
LUTICHY €IHICTb, CYKYITHICTh €JIEMEHTIB SIKOi MepeOyBaloTh MiK COOOI0 B TICHUX
3B’s13Kax [52, ¢. 18-19].

VY3aranpHIOIOYM HaBEAEHI MIAXOAU JO PO3YMIHHS METOAOJOri MpaBOBUX
JOCTIKEeHb, Tpeba HaroJIOCUTH, 110 CaME CUCTEMHE, CTPYKTYpHE Ta (PyHKIIIOHATbHE
il TpakTyBaHHSI CTBOPIOE KOHIENTYaJIbHY OCHOBY JUIsl TIIMOOKOTO METOJI0JIOTTYHOTO
aHaJI13y IPUANYHUX KOHCTPYKIIK. PO3risa MeTo 00Tl SIK TICHOT, BIIOPSAIKOBAHOT
cucteMu TigxofaiB, MetomiB 1 3acobiB (JI. Jlyms, C. Bbocran), nomoBHEHWMIA
YCBIJOMJICHHSIM 1i poJii y Ti3HaHHI 3aKOHOMIPHOCTEW HAyKOBOi JisUIBHOCTI B MpaBi
(I1. PaGinoBuY), 3a0e3meuye HE JIMIIE JOTIYHY MOCIIIOBHICTh JOCTIKEHHS, a il 1ae
3MOTY PO3IUIA/IaT! IOPUINYHY KOHCTPYKIIIO SIK IHTEJIEKTyallbHY (hopmy, 110 popmye 1
TpaHchopMy€e HOPMATHUBHY peayibHICTh. lle 103BONsie He o0OMexXyBaTHCA
JNECKPUIITUBHUM  pPIBHEM  aHali3y, a 3JIMCHIOBAaTH KOHCTPYKTHUBHO-OLIIHHE
OCMHCJICHHSI 3aKOHOTBOPYOI JiSUIBHOCTI, BUSBIISIOYM EBPUCTHYHUNA TMOTEHIIAT
IOPUUYHUX KOHCTPYKIIIHA Y TBOPEHHI €()EKTUBHOTO MTPABOBOTO PETYIIOBAHHS.

Boanouac BaKJINBO YCBIJIOMJIIOBATH 00OMEXEHICTh BHUKJIFOYHO
paIioOHAIICTHYHUX 200 CIIIEHTUCTCHKUX METOJOJOTIYHUX IMIJXOMIB JI0 JOCITIKCHHS
CKJIQJIHUX TIPAaBOBUX SIBHUII, 30KpeMa IOPUAWYHUX KOHCTPYKIii. SIK cmpaBeminBo
3ayBaxkyBaB M. 1. Ko3zioOpa, aOcosoTu3aiiisi HayKOBHX 3HaHb Ta (HeTHUIIU3aLlis
METO/IB HAyKOBOTO TMi3HAHHS Yy TMpaBl, NPUTAMaHHI CIHIEHTU3MY, HE 3aBXIU
CIOIPOMOXHI  «MOSCHUTA  OHTOJIOTIYHY  CKJIAJHICTh,  0aratorpaHHictb 1
0araToBUMIpHICTh TIpaBa K (EHOMEHAa Ta IHIIMX MPABOBUX SBHII 1 MPOIIECIB
pealibHOi, a He 1JIeaJIbHO-pPalllOHAJIbBHO CKOHCTPYHMOBAHOT MPaBOBOi JTIACHOCTI» [53,
c. 7]. 3 ornsay Ha 11e, AOCTIIKEHHS IOPUANYHUX KOHCTPYKLIA NOTpedye BIAKPUTOCTI
hi () MIKAUCITUTUTIHAPHUX T1IXO/TIB, 30KpeMa r€pPMEHEBTUYHOTO Ta
MOCTHEKJIACUYHOTO. AJKe, fK 3a3Haya€ BYCHMI, CydacHa METOJOJIOTIS Y
coIfiorymMaHITapHii cepi Mae BpaxoByBaTH HE JIUIIE JIOTIKO-paIlioHAIbHI MOJIENI, a
W CeK3UCTEHIIMHUN NOCBil JOCTIJHUKA, HOTO IHHICHI OPIEHTUPH, TMCHUXOJOTIUHI
0COOJIMBOCTI, TOOTO TIMOWHY OCOOMCTICHOTO PO3YMIHHS COIiaJIbHO-TIPABOBO1
peanbHoCcTi. Lle po3ymiHHS, X04 1 HE TOTOKHE HAYKOBOMY IMi3HAHHIO, CYTTEBO

30aradye #oro, OocoOJHMBO B yMOBax JOCTIIKEHHS IIPaBOBOi pPEaJbHOCTI, IO
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nocTiitHO TpaHchopmyeTbes. OTKe, METOAOIOTIYHUN 1THCTPYMEHTAPINA JTOCIIKEHHS
IOPUINYHUX KOHCTPYKIIA Ma€ OyTH HE JUIIE CHCTEMHHUM, a i THYYKUM, BITKPUTHAM
JI0 TYMaHITapHOTO OCMHCJICHHS MpaBa, M0 BIAMOBIIAE CYYaCHUM €MICTEMOJIOTTYHUM
BUMOTaM TIPaBO3HABCTBA.

Po3yminHg MeTomosI0Tii SIK HUTICHOI CHCTEMH, IO BPaxoBYE K (HOpMajbHO-
pallioHaJIbHI, TaK 1 €K3UCTEHIIMHO-TYMaHITapHI KOMIIOHEHTH, JIOT1YHO IMiABOJAUTH J10
HEOOXITHOCTI KOHKpETH3aIlii — BHSBJICHHS THUX CKIAIOBUX, 3a JOTIOMOTOIO SIKHX
MOKe OYTHU 3/11CHEHE MOBHOLIIHHE JOCIIHKEHHS IOPUIUYHUX KOHCTPYKIINA Y MeXax
3aKOHOTBOPYOI IPAKTUKH

Tpeba 3a3HaunTH, 10 BITYU3HIHI HAYKOBI JOCIHIJKEHHS MAIOTh P13HI MO3MIIIL
IIOJI0 OI[IHKM HAayKOBHUX MIJAXOMIB /IO JOCHIPKEHHS IOPUIUYHUX KOHCTPYKIH Yy
cyyacHomy npasi. [. . babin akueHTye Ha TOMy, IO TPAJAULIKNHO B FOPUANYHIA HAYII
BUJIIJISIIOTHCSL YOTHPU THUMH TPABOPO3YMIHHS: MPHUPOJHO-TIPABOBE; (H1IOCOPCHKE;
IOPUJIMYHUA TO3WUTHBI3M; COIIOJIOTIYHUN IO3UTHBI3M. BiAMOBIIHO, Y MeXaxX MHUX
YOTUPHOX THUIIIB MPABOPO3YMiHHS 1 Mae BinOyBaTuUCA JOCHIIKEHHS Kareropii
IOpUIMYHOI KOHCTpYKIii [7, ¢. 19]. He3Baxkaroun Ha HasSBHICTH JIOTIKM B TO3HIIIT
aBTOpa, BBAKAEMO, ITI0 TaKa IMO3UIIS BUTIISIIAE JEIIO0 0OMEKEHOI0 B YMOBaX Cy4acHOi
MOCTHEKJIACUYHOI MapaJurMu HayKH. [THOpYBaHHS Cy4acHUX HAmpsiMiB — TaKUX SIK
TepMEHEBTHKA,  KPUTHYHA  IOPUCHPYACHINS, KOMYHIKaTUBHAa  TeOpis  4u
MICUXOJIOTIYHUX MIAXOMIB — 3BY)KY€E MOTEHIIa] PO3YMIHHS IOPUINYHOI KOHCTPYKIIIi
SK CKJIQAHOTO (peHOMEHa, 10 (PYHKIIIOHYyEe Ha MEPEeTHHI JIOTIKH, MOBH, I[IHHOCTEH 1
BIagHUX TpakTUK. OTKE, aKTyalbHUM € PO3IJISA] FOPUINYHOT KOHCTPYKIII Y
HIMPIIOMY METOJO0JIOTIYHOMY TOJIl, IO J03BOJISIE BpaxoBYBaTH ii OaraTOBUMIPHY
IPUPOAY Ta AAANTUBHY POJIb Y 3aKOHOTBOPUIM MPAKTHIII.

VY nuceprauitnomy nociimpkeHHi A. O. JlyTko 3A1HCHIOE KOPOTKUN aHali3
OKpEeMHX METOJIIB Ti3HAHHS, JOIUIBHUX, HA 1 TyMKY, JUIsi BUBYCHHS FOPUIUIHHX
KOHCTPYKITi. 30KpeMa, aBTOpKa 3yMHUHSEThCS HA J1aJEKTUKO-JTOTIYHUX METOax
Mi3HAHHS (aHaji3, CHUHTE3, I1HAYKIIS, IEAyKIis, IOPIBHSHHSI, aHAJIOTIS TOIIO),
CUCTEMHO-CTPYKTYPHOMY  METOJi, METOJaxX TJIyMadeHHs TipaBa (MOBHHIA,

TEJCOJIOTIYHUM, JIOTIYHUI) Ta METOAl Yy3arajlbHEHHS MPAKTHUKA BUKOPUCTAHHS
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IOpUANYHUX KOHCTpyKmii [8, c. 13-14]. BBaxkaemo, mo oOpana A. O.[lytko
METOJI0JIOT1S 3arajoM € BHYTPIIIHBO JIOTTYHOIO Ta OPIEHTOBAHOIO HAa KJIACHYHI 3ac00U
IOPUIUYHOTO aHali3y, OJHAK TMOTpeOye TMEBHOrO YTOYHEHHS ¢ TEOpeTHUKO-
METOJIOJIOTIYHOTO CTPYKTYPYBaHHS. 30KpeMa, y JAOCITIHKEHH]I HEe 3/IIHCHEHO YITKOTO
PO3MEXKYBaHHA MIK METOAOJOTIYHUMHU MIiAXOJaMH $IK KOHIIEITYalbHUM PpPiBHEM
HAyKOBOTO Mi3HAHHS Ta METOJIaMU SIK IHCTPYMEHTAJIbHUMH 3aC00aMH JTOCITII>KEHHS,
IO YCKJIQJHIOE CHCTEMHE OCMUCIICHHS Mi3HABaJbHOTO MOTEHIIANTYy 3aCTOCOBAHOTO
1HCTpyMeHTapito. DakTMUHO aBTOpPKAa 30CEPEIKYETbCS Ha MEPENiKy OKpPEeMHX
3araJlIbHOHAYKOBHX Ta  CHEI[bHO-IOPHIMYHUX  METOMIB, HE BH3HAYAIOUU
METOJ0JIOTIYHI MIAXOHU, Y MEXaX SIKUX BOHM peanizyroThes. Takuil miaxia, xoda i €
TPaJULIAHUM NIl YaCTUHU TEOPETUKO-IIPABOBUX JIOCIHIKEHb, 3HWKYE aHATITHUYHY
MIMOWHY JOCHIJKEHHS IOPUAMYHUX KOHCTPYKIUIN K CKIAAHOTO Ta 0araTOBUMIPHOTO
dheHoMeHa MpaBoBOi JiMCHOCTI. BBaskaemo, 1110 0OMe)eHHSI METOI0JIOT1I TTepeBakKHO
JIAJEeKTUKO-JIOTIYHUMU  Ta  (POPMANbHO-IOPUIUYHUMU  METOJAaMH  3YMOBIIIOE
30CEPEKEHHST  JIOCHIJKEHHSI Ha  TEXHIKO-IOPUJIMYHOMY PIBHI ~ OCMMCIICHHS
IOPUJIMYHUX KOHCTPYKIIIH, 3aJIUIIAI0YH 11032 HAJICKHOIO YBArorw iX emicTeMOJIOTIvHI,
LIHHICHI Ta COI[1abHO-(QYHKIIOHAIbHI BUMIPH.

VY IHIIWMX BITYM3HSIHUX HAYKOBHUX JOCIIPKCHHSIX, MPUCBSIUYCHUX IOPUTUIHUM
KOHCTPYKITISIM, MIPOCTEXKYIOTHCA cpoou PO3ILIMPEHHS TPaAUIIIHOTO
METO/I0JIOTIYHOTO IHCTPYMEHTAPII0, X04a HE 3aBXKIU Y (POpMI YITKO CTPYKTYpOBaHOL
metonosioriyHoi cuctemu. O. B. 3iH4YeHKO, HE AaKIEHTYIOUHM Ha 1€papXiuHOMY
pPO3MEXXYBaHHI METOJIOJIOTIYHUX PIBHIB, BU3HAYA€ SIK KIHOYOBUH IS MI3HAHHS
MIPABOBHX SIBUII] METOJ] TCOPETUYHOTO KOHCTPYIOBaHHS. 3aCTOCYBAaHHS I[bOTO METOIY
JI03BOJISIE€ aBTOPLI PO3KPUTH IOPUIUYHY KOHCTPYKLIIO SIK YHIBEPCATbHUI 1THCTPYMEHT
OCMMUCJICHHSI Ta B1JI00pakKeHHs1 0araTOBUMIPHOI MPAaBOBOI peajbHOCTI, IO BiAMOBIIA€
3aranpHId MeTi i1 mociimkenns [28, c. 136—137]. BogHouac y po0OOTiI aBTOpKH
MPOCTEKYIOTHCSA W KOHIENTYyallbHI OPIEHTUPH, SIKI (DAKTUYHO BUKOHYIOTH (DYHKITIIO
METOJOJIOTIYHUX TIAXO/IB, 30KpeMa BIJICHUIKH JI0 TIO3UTHBICTCHKOI IPaBOBOL
KOHIIEMIIi] Ta Teaeosoriunoi no3utii P. lepunra momo pomii IopuIundHUX KOHCTPYKIIH

y mnpaBi. [Ipore 111 eleMEeHTH He OTPUMYIOTh CaMOCTIMHOTO METOO0JOTTYHOIrO
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OCMUCJICHHSI Ta HE IHTETPYIOTbCA y IUTICHY CHCTEMY, IO YCKJIAJHIOE BU3HAUYEHHS
iXHBOTO MICIIA y 3arajbHiil JIOTIIl HAYKOBOTO Mi3HAHHS.

Y nmochmimxenni O. B. CKpuUIHIK YITKO TMPOCTEXKYETHCS 3aCTOCYBaHHS
KOMIApaTHUBICTCHKOTO (TMOPIBHSIBHO-NIPABOBOT0) METOAY MPH aHami3l CHaJKOBHX
IOPUIUYHUX KOHCTPYKIiM. BukopucTaHHS 1OrO METOAY A0 3MOTY BHUSIBUTU
O0COOJIMBOCTI Ta 3aKOHOMIPHOCTI PO3BUTKY BIJAMOBIIHUX KOHCTPYKIIM B aHIJO-
CaKCOHCBKI 1 pPOMaHO-TEPMAHCHKIi TMPaBOBHX CHCTEMax, IO CBIAYUTH PO
YCBIJOMJICHHSI aBTOPKOIO HEOOXIJIHOCTI BHXOAY 3a MEXI CYyTO HaI[lOHAJIBHOIO
npaBoBoro Marepiaily. BoaHouac aHamiz 3MICTy JOCHIKEHHS CBIAYHUTH PO
BUKOPDHCTaHHS  aBTOPKOIO  €JIEMEHTIB  TEOPETHYHOTO  KOHCTPYIOBaHHS  Ta
abcTparyBaHHS, 10 JO3BOJISIE PO3TIISAATH IOPUIUYHI KOHCTPYKIIT SIK OHTOJIOTIYHI Ta
THOCEOJIOT1YHI ()EHOMEHH, OJIHAK TaKl METOJOJOTIYHI OPIEHTUPU HE OTPUMYIOTH y
poOOTI CaMOCTIHHOTO KOHIENTyaIbHOTo odopmieHHs [12, ¢. 7-8].

[IpoBeneHuii aHayli3 HAYKOBUX IO3UIIM JO3BOJSE MINTH BHCHOBKY, IO B
Cy4aCHUX JIOCHIDKEHHSAX HOPHIWNYHUX KOHCTPYKIIIA TIepeBaka€ BUKOPUCTAHHS
OKpPEeMHX, YCTAJICHUX METOIIB Mi3HAaHHA 0€3 iX CHCTEMHOT0 00’ €/IHaHHS B 1€papX14HO
BUOYyBaHY METOJOJOTIYHY MOJENb. Takuil CTaH peue 3yMOBIIOE JTOMIHYBaHHS
KJIACUYHUX 1HCTPYMEHTAJIbHUX TMIJIXOMIB 1 BOJHOYAC OOMEXY€E MOKIMUBOCTI
KOMITJIEKCHOTO OCMHUCJICHHSI IOPUJIMYHUX KOHCTPYKIIM Yy KOHTEKCTI CYyYacHHX
BUKJIMKIB TPAaBHUYOT HAYKHM Ta TMPAKTUKH 3aKOHOTBOPCHHsS. Y 3B’S3Ky 3 IHM
aKTyali3yeThCsl MOTpeda y METOO0JOTIYHOMY TMEPEOCMUCIICHHI HAsSBHUX MIIXOIB 1
METO/IIB, iX KOHLENTYyaJIbHOMY BIOPSIAKYBaHHI Ta IHTErpamii y LUIICHY CHCTEMY,
3MaTHY 3a0€3MeYuTH aJeKBaTHE BIJOOpa)KEHHsS CKJIaJHOI Ta JMHAMIYHOI MPaBOBOI
JIHACHOCTI.

VY Oubll Cy4YacHMX HAyKOBUX JOCHIIDKEHHSX Yy cdepl MpaBoBOi Teopii
METOJOJIOTISL TOCHIIKEHHS PO3TIISAAETHCS SIK 0araTopiBHEBa CHCTEMA, IO OXOILIIOE
CYKYIHICTh TEOPETUYHHUX MapaJurM, THOCEOJIOTIYHUX MPHUHIIUIIB, METOIOJIOTTYHIX
MIIXOMIB 1 METOMIB IM3HAHHS, 3YMOBJIGHMX TMPEIAMETOM JOCHIKEHHS Ta
COPSMOBAaHUX Ha OTPUMAaHHS JOCTOBIPHUX HAYKOBUX pe3ynbTaTiB. Takuil miaxig 1o

PO3YMIHHS METOJOJIOTi OOIPYHTOBAHO TMPEACTABICHUM, 30Kpema, y mnpaisx .
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A. Cepnroka, SKHHA aKIEHTye€ Ha KOMIUIEKCHOMY XapakTepl METOJO0JIOTIYHOTO
THCTpYMEHTapil0 IOPUANYHHUX JOCHikeHb [54; 55]. BomHowac y Mexax IbOTO
JTUCEPTALIITHOTO JOCTI/DKEHHST 3 OIJISiAYy Ha MOro mpeaMeT 1 3aBAaHHS aKICHT
3po0JIeHO Ha aHaji31 METOAOJOTIYHUX MPUHLHUIIB, MiIXO0IB 1 METOAIB Mi3HAHHA SIK
KIIFOUOBUX €JIEMEHTIB METOJOJIOri, W0 Oe3Mocepe/lHb0 BU3HAYAIOTh JIOTIKY
JOCIIIJIKEHHST IOPUIUYHUX KOHCTPYKIINA Yy 3aKOHOTBOPUIM MpaKTHIl. 3a3HAUYCHE HE
3arepeuye 3HauYeHHS MapaJurMajibHUX 1 THOCEOJIOTIUHUX 3acajl, OJHAK 3yMOBIIOE X
IMIUTIIMTHE BpaxyBaHHs 0€3 OKPEMOIo CIEiaIbHOTO PO3TIISATY.

Y 1pbOMy KOHTEKCTI BBa)Xa€MO 3a JOILIbHE MEPEUTH JO BUKIAIY BIACHOTO
NOTJISIy Ha METOJOJIOTII0 AOCHIHKEHHS IOPUANYHUX KOHCTPYKIINA y 3aKOHOTBOPYIN
MpaKTUlll YKpaiHH, sfiKka MepeayciM CIHUPAEThCA Ha MPUHIMIN HAYKOBOTO Mi3HAHHI.
[TpuHIUIN ABISAIOTH COOOI0 BHUX1HI MOJOKEHHS IEBHOT HAYKOBOT CUCTEMH, HAIIPSIMY
Yy Teopii, MmpHupoaa sKUX OOyMOBIIEHA 3aKOHOMIPDHOCTSMU PO3BUTKY MPUPOIH,
CyCHIIbCTBA Ta CBIJIOMOIO MisJIbHICTIO JroguHu [56, c¢. 128]. Sk 3a3Hauae
B. C. lllep6iHa, y cdepi nmpaBo3HABCTBA MPUHITUIIA HAYKOBOTO Mi3HAHHS TPaJIUIIITHO
PO3TIAIAIOTECSA K CYKYHHICTh OHTOJIOTIYHHMX Ta €IICTEMOJIOTTYHUX 3acaj, IIo
BHU3HAYAIOTh HOPMATUBHI PaMKHU MI3HABAJIBHOIO MPOIECY, CIPUSIIOTH BIAMEXKYBAHHIO
MOBCSKICHHOTO IOPUAMYHOTO MUCIIEHHS Bij TPO(eCiitHOro TeopeTUKO-aHaITUIHOTO
miaxoay, GopMyrOTh KPUTEpil HAYKOBOCTI OTPHUMAaHUX pe3yibTariB [57, c¢. 54-55].
Otxe, BOHM (OPMYIOTh MeTareopeTHUHui ((pyHIaMeHTaIbHUI) pPIBEHb HAILIOTO
JOCTIPKEHHS, 3a0e3MeuyloTh BHYTPIIIHIO JIOTIKY IMi3HaBaJIbHOIO MpOIEcy Ta
BU3HAUYAIOTh BEKTOP aHAJTITHYHOTO PyXy B MeXaxX JOCTIKEHHS IOPUINYHUX
KOHCTPYKI[IM B 3aKOHOTBOPYIiM MPAKTHIII.

VY HayKkoBi# JiTepaTypi MPUHIIUITN METOJOJIOTIT TOCTIPKCHHSI PABOBUX SIBUII]
pPO3MIISIIAIOThCS Y 3HAYHO MmupiioMy obcsasi. 3okpema, 1. A. Cepatok oOrpyHTOBYeE
CHUCTEMY YHIBEPCATBHUX THOCEOJIOTTYHUX MPHUHIIUIIIB, IO OXOIUTIOIOTH BCEOIUHICTD,
1ICTOpU3M, KOMIUIEKCHICTh 1 MPABOBHM MOJIIEHTPU3M SIK 0OOB’S3KOBI BUMOTHU IO
HAyKOBOTO aHaji3y ImpaBoBHX akTiB [56, c. 120]. BomHowac y Mexax IIbOTO
JIOCT/DKEHHSI 3 ypaxXyBaHHSIM HOro mpeameTa 1 3aBlJaHb HPUHLIUIN HAYKOBOTO

MI3HAHHS PO3IIISAAIOTHCS HE SK CAaMOCTIMHMM 00’€KT aHajizy, a sk METOJO0JIOTIYHE
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OIAIPYHTS, MO0 IMIUTIUTHO 3a0e3leduye JIOTIKYy JOCHI/DKCHHS  FOPUIUYHHIX
KOHCTPYKIIN y 3aKOHOTBOPYii MpaKTUIll YKpaiHH.

OTxe, TPUHIIMI CUCTEMHOCT! «Ja€ 3MOTY BU3HAYUTU CTPATETiI0 HAYKOBOTO
nocaimkeHus» [58, c¢. 57]. BiH BuUXOAWTH 13 YSABIEHHS MPO MPABO SK CUCTEMY
B3a€MO3B’SI3aHUX €JIEMEHTIB, ¢ IOPUIUYHI KOHCTPYKII HE ICHYIOTh 130JIbOBAHO, a
GYHKIIIOHYIOTh Y MeXax OUIbII IIHPOKUX IPaBOBHX CTPYKTyp. BiH 1aB 3mory
BU3HAYUTH B3a€EMO3B’SI3KM IOPUIUYHUX KOHCTPYKINHM, IXHIO POJIb Yy CTPYKTYpi
3aKOHOTBOPEHHS, IOPUAMYHOT TEXHIKK Ta MPaBO3aCTOCYBaHHS.

3riIHO 3 MPUHIMIIOM CTPYKTYPHOCTI BIIOYBA€THCSI OpIEHTALllS JOCIHIIHUKA Ha
BUSIBJICHHSI BHYTPIIIHBOI Oprasizaunii o0’€KTa JOCHIKEHHS, MOro CTPYKTYpPHHUX
€JIEMEHTIB, JIOTIYHUX 3B’S3KIB Ta BIJHOCHH MIXK ii CTPYKTYpHUMH elieMeHTaMu [59,
c. 19]. ¥ nocaigxeHHi BiH 103BOJISIE€ PO3KIIAJATH IOPUIUYHY KOHCTPYKIIIIO HA OKpEMI
eJIEMEHTH (3MICTOBHE SI7IpO, NMPaBOBY (popmy, dhyHKIIIOHATEHE HABAHTAXKEHHS Ta 1H.),
10 MOJIETTINIIO0 3IHCHEHH Y miapo3auti 1.2 kinacudikaiii IOpUANIHUX KOHCTPYKITINA
Ta BU3HAYEHHS 11 CTPYKTYPH, a B IMOJAIBIIIOMY TTOPIBHSHHS Ta BHECCHHS MPOITO3HITIH
010 1X YAOCKOHAJICHHS.

[TpuHIMNO HUTICHOCTI BUMarae 0auyuTy 00’ €KT JOCHTIIKEHHS B €HOCTI (hopMmH,
3MICTY, (PYHKIIIH Ta COIIaJbHOTO KOHTEKCTYy [59, c. 19]. Peamizaiisa 3a3HaueHOro
MPUHITUITY J1ajla MOXKJIMBICTh BUSHAYUTUCS 3 IOPUIUYHOIO KOHCTPYKINEIO SK SBUIIIEM,
10 Ma€ TPUEAUHY CYTHICTb, sIKA TPOSBIIAETHCA YEpE3 CUCTEMY ii O3HAK, (DYHKIIH Ta
IPOSIBIB 3aJIEKHO BiJ] OCOOJIMBOCTEN CYCHIJIBHUX BIJHOCHH, Ha PETYJIIOBAHHS SKHX
CTpsSIMOBaHa KOHKPETHA IOPUANYHA KOHCTPYKITis.

3rilHO 3 TMPUHLHUIOM 3arajlbHOrO PO3BUTKY Y JOCHIKEHHI MaroTh OyTH
MIPOJIEMOHCTPOBAHI MPUKJIAAl 3MiH, TpaHcopMmallii 00’€kTa JOCHIHKEHHS 3 OJHOTO
cTany B 1HImmH [58, c. 56]. Uepes 11e Hamu OyJio 3aKIIEHTOBAHO yBary Ha JIMHaAMIIII
IOPUINYHUX KOHCTPYKINH, 3MiHI iX ¢dopm, amanTarmii 1m0 coriaabHux 3miH. e
MIPUHITUT J1aB 3MOTY aHaIi3yBaTH TpaHCPOpPMAIli0 IOPUINIYHUX KOHCTPYKIIHA y daci,
BUSBIIAITU HOBI MOJENI, JOCHIPKYBAaTH aJaNTUBHUM TMOTEHIadl KOHCTPYKIN Yy
HECTaOTPHOMY CEPEIOBHUII B TPETHOMY PO3LII HAIIIOTO JTOCIIIKSHHSI.

Otxe, BU3HAYeH! NpUHIUNK (P110cOPCHKOro Ta 3araJlbHOHAYKOBOTO PiBHS
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(GOpMYyIOTh METOAOJOTIYHE MIAIPYHTS IOCHIIKEHHS IOPUIUYHUX KOHCTPYKIH Yy
iXHPOMY CydacHOMY BUIJIsiIl. BoHu 3a0e3meuyroTh He JHIle aKaJeMiuyHy YiTKICTb
HIIX0Qy, a ¥ BIAKPUBAIOTH MOXJIMBICTH JIOCATHEHHSI HOBHUX PE3YJbTATIB Y
MEPEOCMUCIICHH] POl IOPUANYHUX KOHCTPYKIINA y 3aKOHOTBOPUYOMY MPOIIECi, iXHBOT
aJalTHBHOCTI, COIiaIbHOT (DYHKIIIOHAJTBLHOCTI Ta TPAHCIIAIIT [IIHHOCTEH Y TPaBOBOMY
JIMCKYpCI.

BaxnuBy ponp y MeTOA0JOTil HAYKOBOTO AOCTIIKEHHS IOPUAMYHUX SBHIILL
BIIIrpalOTh ~ METOOJIOTIYHI  MIAXOAM, SAKI ~ CTAHOBJIATh  KOHIENTYaJbHHM
(HayKO3HaBYMI) pIBEHb METOAOJIOTI Ta BU3HAYAIOTh 3arajbHy CTPAaTErit0 Mi3HAHHS
JOCIIKYBAaHOrO 00’€kTa. METOMOJOTIYHUN MIAX1J Yy Cy4YacHI NpaBHUYIN Hayll
PO3IIIAAAETHCA K KOMIUIEKC BUXIJHUX CBITOTVISIIHUX 1 TEOPETUUHUX YCTaHOBOK, IO
3YMOBJIIOIOTh BUOIp 1 MO€JHAHHS KOHKPETHUX METOJIB HAayKOBOro mi3HaHHA [60, c.
184]. 3actocyBaHHS METOAOJIOTIYHUX IMAXOMAIB Y JOCHIPKEHHI HOPUIUIHUX
KOHCTPYKIII y 3aKOHOTBOpYIN TMpakTUlll YKpaiHU 3yMOBIIOETHCS HEOOXITHICTIO
BUXOAY 32 MEXl BHUKIIOYHO HOPMATUBICTCHKOTO aHali3y Ta 3a0e3MeyeHHs
0araToBUMIPHOTO OCMUCJICHHS FOPUIMYHOI KOHCTPYKIIi SIK CKJIQJHOTO FOPUIIUKO-
TEXHIYHOT0, COL1aTbHO-(PYHKI[IOHAIIBHOTO 1 LIHHICHO 3yMOBJIEHOTO ()€HOMEHaA.

CBITOIISITHUM  MIATPYHTSAM  JOCTI/DKEHHS € MaNCKTHYHUM MIiAXia, SIKAM
«0a3yeTbcs Ha palioHATBLHOMY Mi3HAHHI TPEAMETa B €IHOCTI MOTO TIPOTUIICKHOCTEH
Ta po3BUTKY» [61, c. 58]. V ropuauuniii MeTomoorii BiH GpopMye po3yMiHHS IpaBa
SK JUHAMIYHOI CHCTEMH B3a€MOTIOB’SI3aHUX EJIEMEHTIB, y MEXax SKOi FOpUIUYHI
KOHCTPYKIi PO3BUBAIOTHCA 4Yepe3 NPOTUPIUYs, B3AEMOJII0 Ta SKICHI 3MIHU
CKJIaJOBHX TMPABOBUX SBHII. MOro BHKOPHCTAaHHS JI03BOJAE BpPAaXOBYBATH
CYMEepPEeYHOCTI, ICTOPUYHY MIHJIUBICTH Ta IUTICHICTh MPABOBUX MPOIIECIB MPU aHATI31
KOHCTPYKIIH y 3aKOHOTBOPYii MPaKTHIIl, 30KpeMa iX GopMyBaHHs, QYHKIIOHYBaHHS
Ta TpaHcopMalrii.

Came nmianekTuyHe PO3YMiHHS MpaBa sIK JUHAMIYHOI, CYyNEepPewINBOI Ta IIJTICHOT
CHUCTEMH 3yMOBJIIOE€ HEOOXIJIHICTh 1IHTETpallll PI3HUX METOJIOJIOTIYHUX PaKypCiB HOTO
mi3HaHHA. Y 3B’S3Ky 3 IIUM y MeXax IUCEPTaliiHOrO IOCTIIKEHHS peani30BaHO

IHTErpaTUBHUM  MAXiJA, SKAW BU3HAYa€ 3arajbHy KOHUENTYallbHY pPaMKy
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JMOCIIKEHHST Ta  JO3BOJISIE  TMOEAHATH  MI3HABAIBHUM  TOTEHINAT  1HIIUX
METO/IOJOTIYHUX ITiIXOTIB.

VY Mexax IHTerpaTUBHOTO MiAX0y BUKOPUCTOBYBABCS TaKOX T€PMEHEBTUYHUIN
MiIXiA, SKAA J03BOJSIE 3MIMCHIOBATH MHOXXHHHE IM3HAHHSA Ta 1HTEPIIPETAIliio
nociipkyBaHoro sBumia [62, c. 191]. BiH nmaB MOXIMBICTH NpOaHaII3yBaTu
IOPUIUYHY KOHCTPYKIIIO SIK Pe3yJIbTaT 1HTEPIPETAIIHHOTO MPOIIeCY Ta SIK €IEMEHT
IOPUIUIHOTO TEKCTY, M0 HaOyBa€ 3HAYYMIOCTI JUIIE B KOHTEKCTI KOHKPETHOTO
npaBoBoro moina. lle 103BoNMMIIO TOTIMOWTH aHalli3 Taly3eBOi  crnenudiku
(YHKLUIOHYBaHHS IOPUIUYHUX KOHCTPYKI[IH, 30KpeMa y MmyOJIi4HOMY Ta IPUBATHOMY
MpaBi, a TAKOXK 3’5ICYBaTH OCOOJIMBOCTI iX MPaBO3aCTOCOBHOIO TIIyMaueHHs (po3aii 2
JOCITIKCHHS ).

BaxnuBe KOHIlENTyallbHE 3HAYEHHS MJIA JOCHIIPKEHHS MaB aKC1OJOTTYHHI
MIAX17, SKui, 3a mo3uiiero A. Kydyka «IociimpKye HIHHOCTI K CMHCIOYTBOPIOIOUY
OCHOBY OyTTs oauHm» [63, ¢. 116]. 3a3HaueHnit METO JO3BOJIMB BUSBHUTH I[IHHOCTI
y MOpeIMeTl JOCHIIKEHHS,  aKTyali3yBaTH MNHUTAaHHS I[IHHICHOIO HallOBHEHHS
IOPUIUYHUX KOHCTPYKIIiH, 30KpemMa, B KOHTEKCTI iX poJii y BioOpakeHHI 0a30BUX
OPUHIMOIB ~ mpaBa. Y  JgucepTalii 1€ NOpOosSBHIOCA MNpPU  JTOCHIIKEHHI
TpaHchopmariitHoi (QyHKIIT OPUIAAYHUX KOHCTPYKIIKA (miamyHkt 3.1) Ta ix
CTaOUII3aIIHHOTO TOTEHIlATy B yMOBaxX Kpu3 (MiAMYHKT 3.2). 3a I0MOMOTOI0 1IbOTO
M1X0y OOTPYHTOBAHO, IO KOHCTPYKLII HE € 1J€0JIOTIYHO HEUTPaTbHUMHU — BOHHU
BiJI0OpaKaroTh IOMIHAHTHI MTPaBOBI I[IHHOCTI CyCIIbCTBa [64, ¢. 46].

[Topsim 13 1M 3acCTOCOBYBaBCS 1HCTUTYLIOHAJIBHUN TMIAX1J, SKUH Jae
MO>KJIUBICTh OCMHCIJICHHSI CyTI MDKIally3eBUX IHCTUTYTIB HE TUIBKM B KOHTEKCTI
HAI[lIOHAIBHOI CUCTEMH, aJie 1 K CKIIAJIOBY <«JIlaJIOTy TpaBOBUX cuctem» [65, c. 35].
BianoBigHo, I1HCTUTYLIOHAJIBHUN MIiAX1A JaB 3MOTY PO3MVISHYTH HOPUAUYHI
KOHCTPYKIIi HE JHIIe SAK I1HTEJICKTyaJIbHUM MPOAYKT Cy0’€KTa MPaBOTBOPYOI
JISUTBHOCTI, @ 1 K YaCTUHY 1HCTUTYLIOHAJII30BaHOI MPAKTUKU — TOOTO pe3yjbTar
dbopmali3oBaHUX MPOLEAYpP, YCTAJIEHUX HOPM 1 poJie y Mekax 3aKOHOTBOPUOl
TiSTEHOCTI. Y miamyHKTax 2.2 Ta 2.3 HaIoro I0CHipKeHHS 0yJIo TPOaHalli30BaHo, K

(bOopMyIOThCSI KOHCTPYKIII B PI3HUX MPABOBHUX 1HCTUTYTAX, 3 YPaXyBaHHSAM BIUIUBY
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IpaBOBOI TpaAMIilii, MOJITUKO-MPABOBOI KYJIbTYPH Ta CTPYKTYpPHOIi oOprasizarii
3aKOHO/IaBUOTO TPOIIECY.

3 MpaKkTUKO-OPIEHTOBAHMX TO3UIIA Yy MEXax IHTErpPaTUBHOTO TIIXOIY
MPAKCEOJOTIYHUNA MiIX1/1 T03BOJIMB HAM aKIIEHTYBaTH Ha JOLIIBHOCTI, €(EeKTUBHOCTI
Ta HaCJiJIKaX 3aCTOCYBaHHS IOPUIUYHUX KOHCTPYKIIIHA, OCKIJIBKH «BHUBYAE CIOCOOM
BUKOPUCTAHHS HAsBHUX 3HAHb HA MPAKTUIl 3 YpaXyBaHHSM pI3HUX COLIAIBHO-
icTopudHUX yMOB» [66, c¢. 158]. BiH cTaB METOMOJOTIYHOI OCHOBOIO aHAII3Y
NEPCHEKTUB MOJIEpHi3amii (QYHKIINA KOHCTPYKIIA (po3aun 3), 1e AOCHIHKEHO
KOHCTPYKIIIi SIK IHCTPYMEHTH IIPABOBOTO MPOEKTYBAHHS, IO 3/1aTHI aJanTyBaTUCS JI0
BUKJIMKIB IM(PpOBIi3alii, IpaBoBoi riodani3aiii Ta IHCTUTYL1HHOT HECTAO1IbHOCTI.

Kpim Toro, y napyromy po3aun JOCHIPKEHHS HaMHU 3aCTOCOBYBABCS
TENCOJOTIYHUN TIAX1/, IKUI JaB MOXKIIUBICTh MPOCTEKUTH OCOOJIMBOCTI FOPUIMUYHUX
KOHCTPYKIIIH B 3aJIe)KHOCTI BiJf METH BHUJAHHS HOPMATUBHO-TIPABOBUX AaKTiB,
MIPOAHANI3yBaTH JI€BICTh IOPUAMYHUX KOHCTPYKIIN TMICIs BTUJICHHS HOPMAaTHUBHO-
IIPaBOBOrO aKkTy B xUTTA [60, c. 193].

3aBepuIyroud  OIJISA  METOAOJIOTIYHUX  3acaj,  CJiJ  BiJ3HAYUTH
KOHCTPYKTUBICTCHBKMM MiAX1d, SIKMM MPOHHU3YE YCIO CTPYKTYPY IOCIIIKEHHS Ta
J03BOJIMB TOJMBUTUCA Ha IOPUAUYHY KOHCTPYKIIIO SIK Ha CTPYKTYpOBaHHI
pe3yabpTaT 3aKOHOTBOPYOI MPAKTHKH, 110 (POPMYETHCS BHACIIJIOK KOJEKTHUBHOTO
MI3HaHHS 1 HOPMATUBHOTI'O KOHCTPYIOBaHHSI MPaBOBOi JIMCHOCTI. 3aBASKUA LUBbOMY
CTaJ0 MOXJIMBUM OCMHUCIICHHS IOPUAMYHUX KOHCTPYKIIIM HE JIHIIE SK Pe3yiabTaTy
3aKOHOTBOPYOi TEXHIKHU, a i K IHCTPYMEHTY BIOPSIKYBAaHHS COLIaIbHO-TIPaBOBOI
peanbHOCTI, 10 BOJHOYac (opmye 1 BigoOpakae MpPaBOBY KapTHHY CBITY [67,
c. 711-72].

OTxe, BHUKOPHCTaHHS CYKYNHOCTI $IK KJIACHMYHHUX, TaK 1 HOBITHIX
METO/IOJIOTIYHUX MIIXO/IB JO3BOJIMIIO 3aKJIACTA KOHIIENTYaIbHI 3aCaiy TOCHIIPKEHHS
IOPUINYHUX KOHCTPYKINM y 3aKoHOTBOpdYid mpaktwimi. [Ipore mns 3abesneueHHs
IIJIICHOTO, TOCIIIJIOBHOTO M OOTpYHTOBAHOI'O aHaJi3y OKPEMHX AacCIEeKTIB IpeameTa
JOCTIPKEHHSI BUHUKAae TOTpeba B YTOYHEHHI KOHKPETHUX METOJIB HAyKOBOTO

MM3HAHHS.
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Ha cboroanimHi AeHb MO3UIIHN 1010 CTPYKTYPU METOY HAYKOBOTO Mi3HAHHS
Ta WOTO BUIIB JOCUTh BelMKa KuUTbKiCTh. 30kpema, B. C. Illep6ina 3ayBaxkye mpo
PO3IMOPONICHICTh Ta EMI30JUYHICTh METOJIIB JOCIIKEHHS 3ac00iB 3aKOHOIABYO1
TexHikH [55, ¢. 52]. OxHak, BpaxOBYIOUH, 1110 HAIIIE TOCTIPKCHHS Ma€ 1HIITY METY, MU
3YNUHUMOCS Ha akaJeMiuHOMYy TiymadeHHi mporo siBuma. O. I'. JlanwnbsH Ta
O. II. /I3p00aHp miJi METOJOM HAYKOBOTO IMi3HAHHS BU3HAYAIOTh «CYKYIHICTbH
NPUHLIUIIB, MPUHAOMIB, MPaBWJI, BUMOI Mi3HABAJIbHOI W MPAKTHYHOI AISUTBHOCTI,
OOYMOBJICHHX TPHUPOJIOI0 W 3aKOHOMIPHOCTSMH JOCITIPKYBAHOTO OO0 €KTa, SIKUMU
HEOOX1HO KepyBaTUCA B mpolieci mizHaHHs» [60, ¢. 131].

[HTErpaTUBHUI XapaKTep 3aCTOCOBAHUX Y JAOCHIIKEHHI METOHOJIOTTYHUX
MIJXO0/IB 3YMOBUB HEOOXIAHICTh YITKOTO CTPYKTYpPYBaHHSI METOMAIB HAayKOBOI'O
MI3HAHHS BUANOBIAHO JI0 PIBHIB IMI3HAHHS JIOCHIIKYBAHOTO 00’€kTa. Y Mexax
Cy4acHO1 MpaBHUYOI MeTomaoJjorii, 30kpema B kouuemniii M. B. Kocrtuiupkoro, a
takok poborax P. M. IlleBuyka Ta 1. A.Ceparoka, METOAM TOCITIIKCHHS
PO3IIIAAIOTHCS SIK IHCTPYMEHTAJbHUN PIBEHb METOJO0JIOTII, 0 MAa€ BEPTHKAIbHY
CTPYKTYpy 1 BKIItOYae (pigocoPpChKuii, 3aralbHOHAYKOBUM Ta CICIiaIbHO-HAYKOBHMA
(ropuamunuii) piBHi [68, c. 105-106; 69, c. 38—39; 55]. Came Takuii miaxia J03BOJISIE
3a0e3Meun T BHYTPIITHIO JIOTIKY JOCTIPKEHHS Ta OOIPYHTOBAaHUN BHOIp KOHKPETHHUX
Mi3HaBAJIBHUX MPOIIEAYP 3aJIEKHO BiJl XapaKTepy JOCTIAHUIIBKUX 3aB/IaHb.

Ha ¢inocodpcbkomy piBHI  METOAOJOTI  JOCHIIKEHHS  BUKOPUCTAHO
bimocopchbkuii MeTOM TMi3HAHHSA, SKUM 3a0e3redye OTpUMAaHHS y3arajdbHEHUX 1
KOHIIENITYaJIbHO 3HAUYYIIMX 3HAHb MPO IOPUIUYHI KOHCTPYKIIT uyepe3 1HTepIpeTalio
IPAHMYHO 3aTaNbHUX KAaTeropii OyTTs Ta MHUCIEHHs. HOro 3acToCyBaHHS T03BOJIHIIO
OCMHCIIUTU FOPUINYHI KOHCTPYKIIIT HE JIUIIE K €JIEMEHTH HOPMAaTUBHOTO MaTepiay,
a SIK SIBUIIA MPABOBOI JA1MCHOCTI, III0 MalOTh OHTOJIOTIYHUM 1 THOCEOJIOTTYHUM BUMIPH.
Y mexax ¢inocodCcbKOro METOAy BUKOPHUCTAHO IMi3HABAJbHUN TMOTEHINAN TaKUX
KaTeropiaibHUX Tap, SK OO0 ’€KTUBHE 1 CyO €KTHBHE (TMpU aHaNI3l FOPUIAYHUX
KOHCTPYKIIIH SIK pe3yJbTaTy BOJIEBHSIBICHHS IPABOTBOPYUX CYO’€KTIB), opMma 1
3MICT (MPU JOCHIIKEHHI CTPYKTYPH KOHCTPYKIIiH), a TakoK NMPUYMHA 1 HACHIIOK

(mpu  OILIHII PEryJATUBHUX €(PEKTIB BUKOPUCTAHHSA HOPUAUYHUX KOHCTPYKIIN Y
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3aKOHOTBOPYIM MPaKTHUII).

3aranbHOHAYKOBUH  PIBEHb  METOMOJIOTIT  JOCHIIKEHHS  MPECTaBICHUIN
CYKYITHICTIO JIOTIYHHUX, CUCTEeMHHUX, (PYHKIIIOHAJIbHUX Ta MOPIBHSUIBHUX METOJIB, SKi
3a0e3Meymyii MOCTIIOBHUN 1 CTPYKTYpOBaHUN aHali3 IOPUAUYHUX KOHCTPYKIIN Yy
3aKOHOTBOPYIiH mpakTuii [55, c. 133].

Y  xoml  JOCHIKEHHS  IOPUAMYHUX  KOHCTPYKIIA  3aCTOCOBYBAJIMCS
3araJbHOHAYKOBI1 JIOT19HI METOAM IM3HAHHA, SKI 3a0€3MeYWIn TOCTIIOBHUMA Ta
apryMEHTOBaHUH aHaji3 MpeaMeTa JIOCHiKeHHd. Tox aHali3 1 CUHTE3 Jalu 3MOTY
PO3KPUTH BHYTPIIIHINA 3MICT IOPUIWYHUX KOHCTPYKIM, BUBHAUYUTH iX €IEMEHTHUI
CKJIa/I Ta BCTAHOBUTHU B3a€EMO3B’SI3KH MK OKPEMHUMU CTPYKTYPHUMU KOMITOHEHTaMH,
0 CTaJI0 MAIPYHTSIM it dopmyBaHHS ix kiacudikamii (migpozaum 1.1, 1.2).
3acTocyBaHHS 1HIYKIIIT Ta ASAYKIIi JO3BOJIUIIO 3M1IMCHUTH MEPEXiJl BiJl AOCIIIKEHHS
OKpEeMHUX TIPOSABIB IOPUAMYHUX KOHCTPYKIIA 10 (OPMYBaHHS Yy3araJlbHEHUX
TEOPETUYHUX BHCHOBKIB, a TaKOX TMEPEBIPUTH OTPUMaHI IOJOKEHHS MUITXOM
CHIBBIJHECCHHS 3arajlbHUX TEOPETHYHUX MOJCNICH 13 KOHKPETHUM HOPMATHBHUM
matepianoMm (migposainu 1.1, 3.3).

BuokpemieHHS «4YUCTHX» CYTHICHUX O3HAK FOPUIMYHUX KOHCTPYKIIA Ta ix
BIJIMEXKYBAaHHSA BIJ] JAPYTOPSIHUX XapPaKTEPUCTUK CTAJIO0 MOMXKIHMBUM 3aBISKU
3aJIy4CHHIO METOJy abcTparyBaHHs. BiH J03BOJNIMB 3IIHCHUTH TeEpexisy Bia
3araJbHOTEOPETUYHOIO PO3YMIHHS KaTeropli IOPUAUYHOT KOHCTPYKIIi 10 aHami3y ii
cneupiyHUX  (QYHKUIOHAJIBHUX  TPOSBIB Yy  JUHAMIYHOMY  CEpEIOBHILI
3aKOHOTBOpYOCTI (migpo3aium 1.2, 2.1).

dyHaaMeHTalIbHY PoJib Y (POPMYBaHHI KOHIENTYaJbHOI MOJIEN TOCTIIKEHHS
BIJITpaB CHUCTEMHO-CTPYKTYpHUI MeTon. BiH naB 3Mory oxapakTepu3yBaTu
IOPUIUYHI KOHCTPYKILII SIK CKJIQAHI CUCTEMHI YTBOPEHHS, 110 BXOJATh O LIMPIIOi
CHUCTEMH 3acO01B IOPUANYHOI TeXHIKH. Takul MaxiJ J03BOJUB HE JIMIIC BU3HAYUTH
MICIIe KOHCTPYKIIH y iepapxii 3ac00iB IOPUAUYHOI TEXHIKH, a ¥ PO3KPUTH IXHIO
JUHAMIYHY TPUPOAY Y CTPYKTYpl Taly3eBOro 3aKOHOJIABCTBA Ta 3aKOHOTBOPUYOMY
nporieci 3aranom (mapo3aim 1.2, 2.1).

Kpim Toro, y TpeThoMy po3aisli TOCTIKEHHS 3aCTOCYBABCS (PYHKIIIOHAIBHUI
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METOJI JOCHIJKEHHSI, IKHI J]aB 3MOTY 3’SCyBaTH pOJib IOPUAMYHUX KOHCTPYKLIN Y
MEXaHi3Mi  TPaBOBOTO  PETYJIIOBaHHS,  BHU3HAYEHHS  iX  PETYJISATHBHOIO,
cTabimizamiftHoro Ta TpaHc(popMaIiitHoro MoTEHIIATY.

[lopiBHSIIBHUN METOJ, SKHHM Yy MPaBHUYUX IOCTIDKEHHSIX peati3yeTbes SIK
MOPIBHSUILHO-TIPABOBUM, 3a0€3MeYuB aHalli3 OCOOJUBOCTEH MpPaBOBUX CHUCTEM
[UIIXOM CITIBCTaBJICHHS iX OJHOMMEHHUX CKJIAJIOBUX €JIEMEHTIB (IIPAaBOBUX HOPM,
IHCTUTYTIB, IPUHLIUIIIB TOIIO) Ta MPAKTUKH iX 3actocyBaHHs [70, c. 157]. ¥ upomy
JOCTIP)KEHHI BIH BUKOPHUCTOBYBABCSl Ul BUSIBJICHHS €(QEKTUBHUX IOPUAUYHHUX
KOHCTPYKIIN yepe3 aHalll3 aHAJIOTIYHUX HOPM y PI3HUX MPaBOBUX cucTeMax. BiH
JTI03BOJIMB 31CTABUTU MIAXOAM IO 3aKOHOTBOPEHHS, BHSIBUTU CIIUJIbHI Ta YHIKAJbHI
CJIEeMEHTH KOHCTPYKIH y mnyOmiyHid Ta mnpuBatHii cdepi, W0 CcHOpuUse
OOTpYHTOBAHOMY 3alO3WYCHHIO YCIIIIHUX PIIIEHb 1 FapMOHI3allli 3aKOHO/IaBCTBA B
yMoBax eBpoiHTerpauii. Lleil meTon Takoxk 3a0e3neyrB KPUTHYHE OCMUCIICHHS
aJanTalifHOro MOTEHLIAy MPaBOBUX MOJIENEH Ta BUSBICHHS 3aKOHOMIPHOCTEH
IPaBOBOTO KOHCTPYIOBAHHSI.

CremiaJibHO-HAyKOBUW  PIBEHb  MI3HAHHS  IOPUAUYHUX  KOHCTPYKIIIH
peanizoBaHUN yepe3 3aJyuyeHHS THOCEOJIOTIYHOTO TMOTEHILIy CEeMaHTUYHOTO,
(GbopManIbHO-IOPUAUYHOTO METOMIB Ta METOLY MpPaBOBOIO MOJEIIOBAHHA, IO
JO3BOJIMJIO OTPUMATH HOBI JOCTOBIPHI 3HAaHHA TMPO BOJICBUSBICHHA CYO €KTIB
3aKOHOTBOPYOCTI.

[IpoBigHa poJb y JOCHIKEHHI OCOOJMBOCTE MOBHOTO O(OpPMIICHHS
npeaMeTa  aHalizy —Hajekajla CEeMaHTUYHOMY METOHy, MpOLEAypH  SKOTO
IPYHTYBAJMCS Ha aHadi3l MOBHHMX OJMHHMIL 13 TOTJSAAY IXHBOTO 3MICTOBHO-
CMHCJIOBOTO 3Ha4yeHHs. Lle J03BOMMIO PO3KPUTH BHYTPIIIHIO CYTHICTh FOPUIUYHUX
TEPMiHIB Ta KOHCTPYKTUBHHUX (POPMYIFOBaHb HE MPOCTO SIK JICKCHUHUX OJMHHUIIb, & 5K
CJIOBECHMX CHMBOJIIB CKJQJHUX TPABOBUX TMOHATH, M0 3a0€3MEeUyl0Th TOYHICThH
3aKOHOTBOPYOI IPAKTUKH.

JlocnmipKeHHsT IOPUAMYHUX KOHCTPYKIIA $SK aBTOHOMHMX SIBHIL IPAaBOBOT
JTIACHOCTI y iX «YHCTOMY BHIJISAD»Y 3a0€3Me4YeHo 3a J0NOMOrow (opmanbHO-

IOpUIMYHOTO MeToay. Llei MeTon po3risjgaeTbcsl HAayKOBIIMHU SIK TaKWW, IO Ja€
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3MOTY BHU3HAUUTH (HOPMAaIbHUI 3MICT HOPM Ta C(HOPMYITIOBATH MOHATTS B MEXKax
npeaMetry aochimpkerds [/1, c. 26]. BiamoBimHO, BUKOpPHUCTaHHS cCHEUIIHUX
IOPUIUYHUX KaTeropid Ta Teopil y mexax IbOr0 METOIY YMOKIUBUIIO JCTalIbHE
3’siCyBaHHS MPABOBOI MPUPOAU KOHCTPYKIH, POSKPUTTS iXHBOI BHYTPIIIHBOI JOT1KH
Ta BCTAHOBJICHHS YITKOI 1€papXi4HOi MO3HIlI y CTPYKTypi HOPMATHBHO-TIPABOBUX
aKTiB 1 3arajibHiil HOpMATUBHIN CUCTEMI MpaBa.

3aBepiaibHUM 1HCTPYMEHTOM TEOPETUYHOTO Yy3arajlbHEHHS CTaB METO
IIPAaBOBOTO MOJEIIIOBAHHS, SIKUHA JI03BOJIMB BHUBUYUTH BIACTHUBOCTI OPHUT1HAJIBHUX
PaBOBUX 00’€KTIB IUIAXOM CTBOPEHHS Ta JOCHIPKEHHS iX TEOPETUYHUX aHAJOTIB
(mogneneit). [loOynoBa Takux Mojene IOPUAMYHUX KOHCTPYKLIM CTana MmiAIpyHTAM
Ui (OpMYJIIOBaHHS MPOIMO3ULINA OO0 MOJAEpHI3alii 3aKOHOTBOPYOi MPAKTHUKH,
aJanTyrouu il 10 CydacHHX TpaHc(hopmamiid Ta BUKIHKIB, MEpe] SKUMHU IOCTAE
IIPaBOBA CUCTEMA.

3aCTOCYBaHHS OKpECIEHMX METOMAIB JO3BOJWIO 3AIMCHUTH KOMILUIEKCHUN
aHai3 IOPUIUIHUX KOHCTPYKUIN SIK CKJIAJHOTO COLIAIbHO-MTPaBOBOr0O (heHOMEHA, 110
BiIOOpaXka€ B3a€EMOJIII0 TPABOBUX, YIPABIIHCHKUX Ta KYyJIbTYPHUX YHHHHKIB.
BoaHouac po3BUTOK NMpaBHUYOI HAyKH, 3yMOBJIEHUN IU(POBIZALIEI0 CYCHIIBHUX
IpOLIECIB Ta YCKJIQJAHEHHSIM HOPMATHBHOTO MAacUBY, OO’ €KTHUBHO aKTyali3ye
BUKOPUCTAHHS HOBUX IHCTPYMEHTIB HAyKOBOTO I3HAHHS, CHOPSIMOBaHUX Ha
PO3IIUPEHHS aHATITUYHUX MOXKJIMBOCTEHN TpaJAUIIHHOT METOI0JIOT 1.

VY 11bOMy KOHTEKCTI HOBITHI METOAM aHalli3y JaHUX HE MPOTUCTABISIOTHCS
KJIACUYHUM 3arajJbHOHAYKOBUM 1 CIIeIiadbHO-IOPUANYHUM METOJIaM, a € iX JIOTIYHUM
IPOJOBXKEHHSIM Ta IHCTPYMEHTAJIbHUM JIOMOBHEHHSIM, 110 3a0e3reuye Oulblll
rMOOKUM, KUTBKICHO OOTPYHTOBaHHMM 1 €MIIpUYHO Bepu(iKoBaHUN aHAI3.
[loeqHanHg TpaaAUIIHHUX TEOPETUYHUX TMIAXOMIB 13 CyY4YaCHUMHU HUGPOBUMHU
ITHCTPYMEHTAMH CHpPHSIE MIABUIICHHIO OOIPYHTOBAHOCTI Ta MPOTHOCTUYHOI ITIHHOCTI
PE3yNbTATIB AOCIIHKCHHS.

Y Mexax CyyacHUX EMIIPUYHHMX IOPUIUYHUX JIOCHIIKEHb (OopMyeThCs
Hanpsm Computational Legal Analysis (oOuncmtoBanbHUN MpPaBOBHM aHANI3), KU

Hepen6aqa€ BHKOPHUCTAHHA CTAaTUCTHYHUX Ta aJIFOpHTMi‘{HI/IX MeTOI[iB JJIA
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BUSIBJICHHSI 3aKOHOMIPHOCTEN MPAaBOBOTO PETYJIOBaHHS U MOOY/I0BU MPOTHOCTUYHHUX
MoJieJiell pO3BUTKY 3aKOHO/IaBCTBA, MPO 110 00rpyHTOBaHO 3a3Havae O. Kantoposuu-
Pesniuenko [73]. IlapasenbHO B HOPUAMYHIA Haylll BIPOBAKYIOTHCS METOIU
IHTEJIEKTYaJIbHOTO aHalli3y TEeKCTIB, IO JJO03BOJSIOTH CHUCTEMAaTU3YBaTH MAaCUBHU
HOPMATHUBHO-TIPABOBUX aKTIB 32 BUBHAYEHUMHU KPUTEPISIMHU, aHATI3yBaTH YacTOTYy Ta
KOHTEKCT BHKOPUCTAHHS IOPUJIMYHUX KOHCTPYKIIA, a B OKPEMHUX BHIIAJIKaX —
3MIACHIOBATH TOPIBHSJIBHY OOpOOKY 3HAuHUX O0OCATIB TpaBOBOI 1H(oOpMaIi i3
3aCTOCYBaHHSIM TEXHOJIOTIH MTYYHOTO iHTENEKTY [74].

CdopMoBaHa y JOCIIKEHHI METOJOJIOTISI TIPYHTYETbCS Ha PO3YMIHHI
HAyKOBOTO MI3HAHHS SIK IUIICHOTO, BHOPSJAKOBAHOIO Ta BHYTPIIIHBO Y3TOJKEHOTO
IOpoLECy, CHPSIMOBAHOTO Ha BHUABJIEHHS 3aKOHOMIpHOCTEH (DYyHKIIOHYBaHHS
IOPUIUYHUX KOHCTPYKIIM y 3aKOHOTBOpYIM HpakTulll Ykpainu. [loenHaHHs pi3HHX
PIBHIB 1 IHCTPYMEHTIB HAyKOBOT'O aHaji3y 3a0e3Medmiio JIOTIYHY IOCII0BHICTb
JOCTIPKEHHS, MOXKJIMBICTh KOMIJIEKCHOTO OCMHCIICHHS IOPUIUYHUX KOHCTPYKLIN Ta
iX pO3IIIALy HE JUIIE K €JIEMEHTIB HOPMAaTUBHOTO MaTepiaiy, a sIK IHTeJIeKTyaJIbHIX
dbopMm, 1o GopMyroTh 1 TpaHCPOPMYIOTH HOPMATHBHY peajbHICTh. Takuii
METOJOJIOTIYHUN TIAX1] JO3BOJMB JOCITTH IUIICHOTO M OOIPYHTOBAHOI'O aHaJi3y
OKpPEMHX AacCTeKTIB IOPUANYHUX KOHCTPYKIIH, 30epiraiouu €IHICTh TEOPETHUUYHOTO

OCMHUCJICHHS Ta MPAKTUIHOT CIIPSMOBAHOCTI TOCTIIKEHHS.

BucHosku 10 posainy 1

1. BcraHoBieHO, IO IOPUANYHI KOHCTPYKIII Tpebda po3risiiaTi SK CUCTEMHY
KaTeropito IPUINIHOT HAYKH ¥ MIPAKTHKH, [0 Ma€ TPUEAUHY MIPUPOAY: KOTHITUBHY,
HOPMATHUBHO-TEXHIYHY Ta METOOJOTIYHY. 3aBASKH I[bOMY BOHa € YHIBEpCAJIbHUM
3aco00M KOHIleTTyami3aiii, ¢opmaiizalii Ta cucTeMaru3allii nmpaBoBux sBUMI. Sk
KOTHITUBHA MOJeNlb, IOPUANYHA KOHCTPYKIliS JTO3BOJIIE OCMHCIIOBATH CKJIa/IHI
coliajbH1 BITHOCUHHU, BUAUISATH IOPUINYHO 3HAUYILI €IeMEHTH, (OpMYyBaTH 3arajibHi

o0pa3u NpaBOBOTO BIUIMBY. SIK HOPMATHBHO-TEXHIYHUH IHCTPYMEHT, KOHCTPYKIIS
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3a0e3nedye CTPYKTYpHY JIOTIKY 3aKOHOJABCTBA, CTAOUIBHICTH 1 mepenadadyBaHICTh
HOPM, €JHICTh TEpMIHOJIOTII, (opManbHy BH3HaueHICThb. lle cmpusie dYiTKOMY
3aKpIIUICHHIO TIPABWJI Y HOPMATUBHUX aKTax 1 MOJETHIYE AK iX TIyMaudeHHs, TaK 1
aBTOMAaTHU30BaHy OOpOOKyY. SIk METOAOIOTIUHMIA IHCTPYMEHT, KOHCTPYKIIisl BIIKpUBA€e
MOXJIMBOCTI /I TINOTETHYHOTO  MOJIENIOBAHHSA,  3aCTOCYBaHHS  JIOT1KO-
METOJIOJIOTIYHUX Mpoleayp Ta (opMyBaHHS CHUCTEMHOCTI B IpaBi, 3a0e3MeUyIOUH
MIXKKaTeropiajibHi 3B A3KU Ta €PEKTUBHE YOCKOHAJICHHS MPABOBOTO MaTepiaiy.

2. Y JOCHIDKEHHI IOPUIMYHA KOHCTPYKIliSE BU3HAYAETHCA SIK CHUCTEMHA
KaTeropisi IOPUINYHOI HAYKH Ta MPAKTUKH, IO MAa€ TPUEIUHY MPUPOIY 1 BUKOHYE
GYHKIT KOTHITUBHOI MOENl, HOPMATUBHO-TEXHIYHOTO IHCTPYMEHTY Ta METOIY
IOPUIMYHOTO MUCIJIEHHS, 3a JONOMOIOI0 SIKUX 3IMCHIOETHCS KOHLENTYasi3alis,
CTPYKTYpHa OpraHizailisi Ta METOAOJIOrYHE ONPALFOBAHHS MPAaBOBOI MaTepii 3 METOIO
3a0€3MeYeHHs]  3MICTOBHOI  y3TOJKEHOCTI, (opManbHOi  BU3HAYEHOCTI  Ta
€(pEeKTUBHOCTI YNHHOTO 3aKOHO/aBCTBA.

3. HOpuanyHuM KOHCTPYKIIiSIM MPHUTaMaHHI Taki KJIIOYOBI XapaKTEPUCTHKH:
a) a0CTpaKTHO-MOJIETTLHUN XapakTep 13 (iKcalll€r0 CTPYKTYPHOI CYTHOCTI MPaBOBHX
saBull; 0) moOyI0Ba 3a 3aKkoHaMU (HOpMaTbHOT JIOTIKH, 1110 3a0e3Meuye MociiI0BHICTh
1 BHYTPIIIHIO IIITICHICTh HOPM; B) YHIBEPCAJIBHICTH 1 3/ITaTHICTh IHTETPYBATHUCS B Pi3HI
rajry3i mpaBa; T') CHCTEMHICTb 1 3JaTHICTh (DOPMYBATH i€papxXii MOHATH Ta HOPM; 1)
(dbopmasibHa BU3HAYEHICTh K y TEKCTI, TaK 1 Yy CMUCIIOBOMY HAIlOBHEHHI; €) 3/1aTHICTh
70 YHOPSAKYBaHHS Ta ONTHMI3alli BETUKOTO OOCATY MpPaBOBOIO Marepiaiy; €)
MO>KJIMBICTh peaii3alii 4epe3 HOPMU IpaBa, Oe3MOcCepe/lHId BIIMB HAa IOBEIIHKY
Cy0’€KTIB; >K) CTBOPEHHSI BHACIIJIOK HAyKOBO-METOAMYHOI poOOTH, 10 3amolirae
Xa0Cy B 3aKOHOTBOPYOCTI.

4. Ilix yac nocnimkeHHs OyJio 3alpONOHOBAHO BUAUIMTH (PYHKIII 32 TaKUMU
kputepismu: 1) 3a cdeporo peamizaiii OPUAMYHAX KOHCTPYKIINA (TEOPETHKO-
JTOKTPUHAIBHI, HOPMOTBOPUYO-TEXHIYHI Ta MpaKTHYHO-peaizaiiini QyHkiii); 2) 3a
3apaKkTepoM  BIUIMBY IOPUJMYHMX KOHCTPYKIIIH Ha CYCHUIbHI  BIJHOCHUHU
(perynsiTUBHI, METOAOJOTIYHI Ta IHCTPYMEHTaNbHI, KOMYHIKATHUBHI, MPAKTUYHO-

yTumitTapHi QyHkuii); 3) 3a cTynmeHeM aOCTpPaKTHOCTI IOPUIWYHOT KOHCTPYKIIIT
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(abcTpakTHi (TOKTpPHHATBHO-TEOPETHYHI), TPOMDKHI (iHTepdeiicHi), KOHKPETHO-
npuKIaaHi QyHKINT).

5. IlpoBenenuii anami3 kiacudikaiii IOPUIAYHUX KOHCTPYKIIHA JaB 3pOOUTH
BHCHOBOK, 110 OLIBIIICTh 3 HUX 3/1€0UIBIIOT0 OPIEHTYETHCS HA Taldy3eBi, MPEAMETHI
abo QopmanibHO-/KepeabHl KpuTepii. lle mo03Bosisie BimoOpa3uTH CTPYKTYPHI
OCOOJIMBOCTI  NPABOBUX HOPM, TMPOTE€ HEAOCTAaTHRO BPaxoBYye CHEHUPIKY
3aKOHOTBOPYOT'O TMPOIECYy, IO TMOJsSITa€ HE TIIbKM B (iKkcamii BXKE ICHYIOYHX
MPaBOBUX SBUII, a ¥ y iX CTBOPEHHI 4epe3 pallioHaJIbHE KOHCTPYIOBAHHS HOBHX
HOpM. VY 3B’S3Ky 3 UM 3a (DyHKIIOHAIBHUM TNPU3HAYEHHSIM Y MPaBOTBOPUOMY
MPOIIEC] 3aMPONOHOBAHO pO3pi3HATU: 1) 6a30B1 (MOAENBHI) HOPUANYHI KOHCTPYKIIIT,
2) yHiQiKyIO4l IOPHIMYHI KOHCTPYKIIi; 3) IHTErpaTHBHI OPHINYHI KOHCTPYKIIII;
4) neMapkariiifiHi  POpuUAMYHI;  S5) TpaHchOpMaliifHI  FOPUAMYHI  KOHCTPYKIIIi;
6) cTabui3y0Yi FOPUIUYHI KOHCTPYKIIIT.

6. Y JochimkeHH1 3ampONOHOBAHO TMOHATTS  CTPYKTYPH  IOPUIUYHOL
KOHCTPYKIIli SIK CHCTEMHOI OpraHi3ailii B3a€MOIIOB’SI3aHUX Ta B3aEMO3ATICKHUX
CJIEMEHTIB IOPUIUYHOI KOHCTPYKIIii, sika 3abe3medye ii 3AaTHICTh BUKOHYBATU
BHU3HAYEHI MPaBOBi PYHKI[Ii B MEKaX KOHKPETHOTO MPABOBOTO 1HCTUTYTY YW Taily3l.
Ha BigMiHy BiJ HasgBHUX KiIacudIKallli 3alpornOHOBAHO TMOMIIATH €JIEMEHTH
IOPUIUYHOT KOHCTPYKITIi Ha OCHOBHI (1HBapiaHTHI) Ta JOJIaTKOB1 (KOHTEKCTYaJbH1).

JI0o OCHOBHHX €JIEMEHTIB HOPUANYHOI KOHCTPYKIIT B JIOCTIKEHHI B1JIHECEHO:
a) ropuanuHi (Qaktu; O) MpaBOBI HOPMH; B) Cy0O’€KTH TMPaBOBIIHOCUH; T)
(GyHKIIOHAIbHE TPU3HAYCHHS KOHCTPYKIl; 1) ropuauuHuii  Hacmigok. [lo
JIOIATKOBUX €JIEMEHTIB IOPUIMYHOI KOHCTPYKIII BIJIHECEHO: a) MPaBOBI MPHUHIIUIIN;
0) ymoBHM peaiizallii mpaBOBUX HOpM (Tipoueaypu, (GopMu TOIIO); B) MEXaHI3MU
peanizalii Ta 3aCTOCYBaHHSI KOHCTPYKIIN, sIKI MOXYTh BapllOBaTHCsS 3aJIEKHO Bij
THCTUTYLIHHOTO KOHTEKCTY YU OCOOJIMBOCTEH ray3eBOro perytoBaHHs.

/. Meromonoriuny  OCHOBY  HayKOBOTO  JOCHUIKEHHS  IOPUIWYHHUX
KOHCTPYKIIIH y 3aKOHOTBOPY1H MPAKTHUIll YKpaiHU CTAHOBJISTh:

1) HaykoBI MiJXOaH, IO JAJTKM 3MOTY OCMHUCIIHTH FOPUAWYHI KOHCTPYKIIi He

JUIIEe SK pe3yJbTaT 3aKOHOTBOPUOI TEXHIKH, a M SIK 1HCTPYMEHT BIOPSIKYBaHHSA
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COLIIANIHO-TIPABOBOI peajgbHOCTI, IO BOoAHOYAac ¢GopMye 1 BigoOpakae MPaBOBY
KapTHHY CBITY;

2) TPHUHIMIK HAYKOBOTO IMi3HAHHA, IO (OPMYIOTH METaTeOpEeTHYHHI
(pynmameHTanpHui) pIBEHb JOCHIIKEHHSA, 3a0€3Me4yloThb BHYTPIIIHIO JIOTIKY
Mi3HABAJIBHOTO TPOLIECY Ta BHU3HAYAIOTH HANpPSAM aHAJIITHYHOTO PYyXy B MexKax
JOCITKCHHS FOPUIMYHUX KOHCTPYKIIIH B 3aKOHOTBOPYiH MPaKTHIII;

3) MeTolM HAYKOBOTO JOCHTIDKCHHS ((PiIocoChKi, 3araabHOHAYKOBI Ta
CHELiAIbHOHAYKOBI), IO PO3MIMPHIM TMOTJIS] HAa IOPUAWYHI KOHCTPYKIUT SIK
CKJIAJHUN coLlaJIbHUM (PEeHOMEH, AKUH BIOOOpa)kae B3aEMOII0 IPaBOBUX,

YIOPABIIHCHKUX Ta KYJIbTYPHUX YAHHUKIB.



95
PO3JILT 2
POJIb FOPUINYHNX KOHCTPYKII ¥ TIPOIECI ®OPMYBAHHS
T'AJTY3EBOT'O 3AKOHOJABCTBA

2.1. BukopucranHsi IOPUAMYHMX KOHCTPYKUIA y mnpoueci (popMyBaHHSA

ny0JiYHO-IPABOBUX raJjy3ei

B ymoBax iHCTHTYLIHHOI TpaHchopmarllii, aganTaiii 3aKOHOJABCTBA [0
€BPOMNEHCHKUX CTaHAAPTIB Ta MOTPeO MPaBOBOI BUZHAYEHOCTI OCOOIMBOIO 3HAYEHHS
Ha0yBa€ MUTaHHS METOJIOJIOTIYHOTO 3a0e3MEeUYeHHs] 3aKOHOTBOPYOro Impoiecy. Y
IbOMY KOHTEKCTI HOPUJIUYHI KOHCTPYKIIi SIBJISIOTH COOOI0 HE MPOCTO TEXHIYHI
3aco0M  MOpaBOBOTO  (POpMYJIOBaHHS, a € CYTHICHUMU  1HCTPYMEHTaMH
KOHIIETITYaJIbHOTO CTPYKTYPYBaHHSI TMPAaBOBUX HOPM Yy TIPOIIECl 3aKOHOTBOPUOI
nistmpHOCTI. OJHAaK peaiizailis 3a3HaueHOl MIsUIBHOCTI HEMOXKIIMBA 0€3 ypaxyBaHHS
0COOJIMBOCTEN MPABOBOI CUCTEMH, a TAKOX ii MOAULY Ha raiaysi mpasa, 110 MalOTh
CBOIO crieni(iKy Ta MPUHIUIN TOOYIOBH.

Came TOMy B MeXax LbOTO MIAPO3ALITY, MU 30CEpPEAMMOCS Ha aHamli3i
3aCTOCYBaHHS IOPUIUYHUX KOHCTPYKIIA TpH (POpMyBaHHI MMyOJIIYHO-TIPABOBUX
ramy3eii. Bubip miei chepu 3ymoBnenuit il  OCOOJMBUM 3HAYEHHSAM  JUIS
(GyHKLUIOHYBaHHS JEp>KaBU Ta CYCHUIbCTBA, aJKe NyOJiyHe MpaBO peEryJsroe
BITHOCHHU, [10B’s13aH1 3 peaizariero nyOmiyHOi  BIaawM, 3aXHUCTOM
3arajbHOCYCIUJIBHUX 1HTEpECIB Ta 3a0e3MeueHHAM IpaB 1 cBOOOA TpOMAIsH Y
B3aeMOJlli 3 jAepxaBoro. llepmr HiX mepedTH 10 Oe3MocepeIHbOro aHamizy poJil
IOPUUYHUX KOHCTPYKIIIH Yy 3aKOHOTBOPYOCTI I1i€l cdepu, HEOOXiTHO YITKO
BU3HAYMTH MOHATTSA Ta 3MICT IMyOJIIYHOTO MPaBa, a TAKOXK OKPECIUTH MOT0 KIIIOUOBI
O3HAKW Ta TMPUHIUIH, MO (GOPMYIOTh YHIKAJIbHE CEPEOBUIIE JJISi 3aCTOCYBaHHS
IOPUIUIHUX KOHCTPYKITIH.

OcMucCIOI0UM TUHAMIKY PO3BUTKY IpaBa SIK SIBUIIA CYCHUIbHO-TIOJITUYHOTO
xuTTsA, A. FO. OniiHUK pO3IIIsiIae MOro SIK BCEOCSHKHY MIpPy CBOOOM, PIBHOCTI Ta

CHpaBCI[JII/IBOCTi, oIo0 3HaXOAHUTBb CBOE€ MaTCpiaJIbHe BTIJICHHS Yy IpaBOBHUX HOpPMaAX,
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BCTAHOBJICHUX, 3MIHEHUX YU CKACOBAHMX KOMIIETEHTHUMH Cy0’€KTaMH. 3 OTJIsiAy Ha
pOJIb HOPM TIOBEAIHKH Y CYCHUIHCTBI aBTOpP BH3HAYA€, IO MPABO € 3aBKIH
CTPYKTYpPOBaHUM, MOAUIAIOYMCH HA PI3HU KaTeropii, cepell SKUX MOKHA BUAUIUTU
MaTepiaJbHE Ta MpollecyalibHE MPaBO, PETyIATHBHE Ta OXOPOHHE, 00 €KTHUBHE Ta
cy0’€KTHUBHE, a TaKOX MpuBatHe Ta myOmiude [75, c¢. 9-10]. OcranHii moxain, Ha
Hally TyMKY, € QyHIaMeHTaIbHUMHU BUJIOM HOTO OpraHi3allii y pOMaHO-T€pMaHChKIH
IpaBoOBi CiM’i, OCKUIBKM y IHIIUX TMPABOBUX CIM’SIX 1€ MOAII HE € 3HAYHO
BUpaxkeHUM. Mu noropkyemocs 3 nozuuieto C. I1. ITorpeOHsika, 110 moaisn npasa Ha
nyOJiiyHEe Ta IPUBATHE «€ JIMIIE OJHUM 13 3pi31B CUCTEMH IPaBay , IKY HE MOMJIMBO
BMBYATH JIUIIE T OJHUM KyTOM 30Dy, IPOTE IS HALIIOTO JOCIHIKSHHS IeH MO €
KJIIOYOBUM AaCIEKTOM aHaji3y POl IOPUAWYHUX KOHCTPYKIIN y 3aKOHOTBOPUIN
nismeHOCTI [76, ¢. 5].

[ctopuuHo QopMyBaHHSIM TONITy MpaBa Ha MpPUBATHE Ta IMyOJIYHE MH
3apasuyemMo CTapo/laBHBOMY pUMY, J€ CyJ0Ba IpaKTHKa Iependadana JABI OCHOBHI
raiqy3i myOmigHe «juspublicumy 1 mpuBaTHE TpaBo «juspriwatumy. Lls koHIEemnis
JTidnuIa 10 cydacHocTi 3aBasku [HcTuTyuisim [as, pobGoTaM pHUMCBHKOTO IOpHCTa
Vnemiana Tta [irecram FOcTuHiaHa, SKUMHM BU3HAYAETHCA, IO MYyOJIIYHE MPaBO
BU3HAYAa€ KOPUCTh PUMCBHKOI JEp>KaBH, a MpUBaTHE — Okpemux ocid [77, c. 3; 75,
c. 13]. ¥V cywacHOMy IOpUIMYHOMY AMCKypcCl MyOJi4HE MpaBoO MOCigae 0coOJMBe
MICLIE K CHUCTEMOYTBOPIOIOUMII CErMEHT IMpaBOBOI CHUCTEMH, WIO0 3abe3nevye
peaizallio myOJigyHOTO 1HTEpPECYy NUIIXOM OpraHi3allii i peryitoBaHHS BJIaJHHUX Ta
YOPABIIHCHKUX BIHOCHUH. Y 3B’S3Ky 3 1M BITUM3HSHA MpaBOBa JOKTPHUHA
JEMOHCTPYE HHU3KY MIAXOMAIB JI0 TIAYMAUEHHS CYTHOCTI Ta CTPYKTYpU MYyOIIYHOIO
mpaBa, KOXKEH 3 SKUX Ma€ SK KOHIIENTYyajdbHI CHUIBHOCTI, TaK 1 aKIEHTH, IO
BIJII3EPKAIIIOIOTh  aBTOPCbKE OayeHHs CIHIBBIJHOIICHHS IMpaBa, JIepKaBU 1
CyCTIBbCTBA.

A. 0. Onmiitnuk posrisnae myOdidHE TMpaBoO SK  €IEMEHT CTPYKTYpHU
MO3UTUBHOIO YKPAaiHCHKOTO IMpaBa, 10 OXOIUIIOE HE JIMIIE CYKYMHICTh HOpM, ajie U
BIJMOBIIHI 1HCTUTYTH, MiAragy3l Ta raiy3i, fKi BpPEryJbOBYIOTb BIJHOCHHU MIX

CYCHUIbCTBOM, JI€pKaBOK 1 0CO00I0 B YMOBax J€p>KaBHO-BJIAJHOTO BILUIUBY. Y
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LEHTP1 KOHIIETIi — POJib AepXaBu K HOCIS MyOJIYHOI BIaay, SIKa peaizyeTbes AJis
3a0e3MeUeHHs] IHTEepeCiB ychoro cycmiabctBa [75, c¢. 25]. IlomiOHuit Hampsm
npoctexyerbes y niaxoai C. O. bopuceBnya, sikuid TakoX TpakTye MyOJidyHE MPaBo
SK YaCTHHY MO3UTUBHOTO TpaBa, 10 00’ €HY€E Taily3i, OPIEHTOBAHI Ha PETyIIOBAHHS
BIJIHOCMH MK JEpKaBHUMH OpraHamH, TIpoMajsiHaMH, OpraHi3alisiMd Ta MiX
caMUMHU OpraHaMH Jep>KaBHOI Biaaud. BomHowac aBTOp HaroJjoilye, M0 IMyOJidHe
IIPaBO € HOCIEM 3arajbHOJEP>KaBHOTO 1HTEpPECY, SKUH BiToOpaskae BOJIO TOMIHYIOUOT
YaCTHUHHU CYCHUIbCTBA, TOOTO mependayae HE TUIbKH (OpMalibHY BIAIHICTh, a U
MOJIITUYHY JIETITUMHICTb peanizoBaHoi Boii [77, c. 27].

B iHmI# miuomuHI — aje 3 He MEHII Ba)KJIMBOIO ISl PO3YMIHHSI CTPYKTYPHOI
noOy0Bu MyOIiyHOro mpaBa — npaioTs P. M. Mensauk ta B. M. beienko, siki
aKLEHTYIOTh Ha (PYHKIIOHAJIBHO-NPAKTHYHOMY acHEKTi: IMyOJi4YHE MpaBO, Ha iXHIO
JYMKY, BU3HAYa€ 3acaju MoOy0BU Ta (YHKIIIOHYBAHHS OpraHiB Jep>KaBHOI BIaaH 1
MICLIEBOTO caMOBpsyBaHHs. Oco0JIMBOI yBaru 3aciiyroBy€e BKJIIOUYEHHS J0 MpeIMeTa
MyOJIIYHOrO TpaBa HE JIMIIE «BIATHUX» CYO’€KTIB, ajie M CyO’€KTIB JIeJIETrOBAHUX
MOBHOBAXEHB, 1110 CBITYUTH PO THYUYKICTh KOHCTPYKIIIT MyOJIYHOTO THTEpECY Ta PO
YCKJIaIHEHHSI BEPTUKAIBHUX CTPYKTYp y CydyacHOMY BpsmyBaHHi [78, c. 45—46]. Vci
HaBEJICHI MMiIX0/IM MAIOTh CIUIBHY 3aCaJHUYy PUCY — BU3HAHHS ITyOJIIYHOTO 1HTEPECy
AK s7pa MyOJIYHOTO MpaBa Ta PO3TIS JEPKaBH K Cy0’€KTa, YIIOBHOBAXKEHOTO Ha
Horo peanizartito.

[TopiBHATBHUN aHANI3 BUKIAIECHUX HAYKOBUX TO3UIINA 13 €BPOMEHCHKUMHU
JOKTPUHAMH TyOJIIYHOTO TIpaBa MIATBEPKYE, 10 BITUU3HSIHUM MIIX1J JO CYTHOCTI
nyOJiYHOrO TpaBa OpIEHTOBAHI IMEPEBAXXHO Ha I1HCTUTYLIMHY ©  BIIagHO-
GbyHKIIOHATBEHY MPUPOAY MyOJIIYHOTO TIpaBa, TOJII SIK €BPOMEHCHKI MOJIE — 30KpeMa
Himeribka (Rechtsstaat), dpanimy3pka (état 1égal) Ta koHIENIsT €BpONEUCHLKOrO
myOJIiYHOTO TIpaBa — MiJICUIIOIOTh HOPMATHUBHY KOHCTPYKIIiFO MyOJIYHOTO 1HTEpECy
yepe3 TNPHUHIMIN BEPXOBEHCTBA IMpaBa, MPOIMOPIIHHOCTI, J0OPOCOBICHOTO
BpsJlyBaHHS Ta 3axucty npaB moauHu [79; 80]. ¥V 1poMy KOHTEKCTI HOPHIAUYHI
KOHCTPYKIIi MOCTAalOTh HE JHIIE K TEXHIKO-IOPUAWYHI 3aco0U BIOPSIKYBaHHS

BJIAJTHUX TOBHOBA)XEHb, a SIK CKJIQJHI CUCTEMHI MOJEN, III0 MalTh BIIOOpakaTH
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OanmaHC MDK BJIaOI0 Ta MpaBaMd, MDK HOPMOIO 1 I[HHICTIO, MDXK J€p>KaBHOIO
1HIIIATUBOIO 1 IEMOKPATUYHOIO BIAMOBIJANBHICTIO — IO OCOOJUBO aKTyaJdbHO IS
VYkpainu B yMOBax IpaBoBoi TpaHchopMmallii Ta €BponerichbKoi IHTerpaiti.

3 ypaxyBaHHSIM TpaHc(hopmallii CydacHOTO CYyCHUIbCTBA, TEHICHINHA [0
BIIKPUTOTO BpsAyBaHHs, LHUQPOBI3AIlii YNPaBIIHCHKUX TMPOIECIB 1 3MIMICHHS
aKIIEHTIB Ha CEPBICHY MOJIeNb JEp’KaBH, BapTO KOHCTAaTyBaTH, HI0 TpagulliiiHa
IMXOTOMIsl «myOiuHe-puBaTHe» moTpedye mnepeocmucienns [81, c. 52-53].
[IyOnmiyne mpaBo jAenani OUIbIE PO3TOPTAETHCS B IUIOMIMHI KOHCTPYKTHUBHOI
B3a€EMOJIIT MK JIEPKABOIO Ta TPOMAISIHCHKUM CYCHIIBCTBOM, J€ MEXI BJIQJHOCTI
MIOCTYIIOBO 3MIILYIOThCA B OIK MapTHEPCTBA, JACJIETyBaHHS Ta CIIBYYaCTI.

HaykoBa pedrnekcis Hajg MOHATTAM IMyOJIYHOTO TMpaBa ChOTOAHI Mae
BpPaxOBYBATH HE JiMlIEe (POPMATbHO-IOPUINYHI XapAKTEPUCTUKH, ajle U IHCTUTYLIHHI
3MIHH, 110 BIIOYBAIOTHCSA BHACIHIJIOK JEHEHTpai3allii, myOIi4YHOro MEHEKMEHTY Ta
aaMiHICTpaTUBHOI peopMu. Y 1IbOMY KOHTEKCTI IOPUANYHI KOHCTPYKIIIT — SIK MO
PaBOBOI PEAJTBLHOCTI — BIJIFPAIOTh KIIOYOBY POJIb y 3a0€3MeUYeHH]1 MOCIIOBHOCTI,
CHUCTEMHOCTI Ta €()EKTUBHOCTI MMPABOBOTO PETYJIIOBAHHS ITy0JI14HO1 chepHu.

Ha cydacHoMy eTarmi po3BHTKY YKpaiHCBKOTO 3aKOHOJABCTBA CIIOCTEPITaeThCs
HEJIOCTATHS KOHIIENTYyasi3allisl pojl IOPUINYHUX KOHCTPYKIIN y MyOIiyHOMY TMpaBi.
3aKOHOTBOpYA TPAKTHUKAa 4YacTO JEMOHCTPYE (parMeHTapHe, IHTYiTHBHE a0o
CylepeusiuBe BUKOPHUCTAHHS TIPaBOBUX MOJENEH, I0 HEraTMBHO BIUIMBAE Ha
IOPUNYHY BHU3HAUYEHICTh, TMOCIIJIOBHICTh HOPM Ta €(EKTHBHICTh IPABOBOTO
peryitoBaHHs B myOniuHid cdepi. Tomy nOCTiKEHHS TEOPETUKO-METOA0IOTTUHUX
3acajl IOPUINYHUX KOHCTPYKIIH y cepi myOiuyHOro npapa € He JIMIIE aKTyaIbHUM, a
W HEOOXIIHMM KpPOKOM [I0 TIJBUIIEHHA SKOCTI 3aKOHOJABCTBA, IPABOBOTO
MO/ICJIFOBaHHS 1 CUCTEMHOCTI HOPMaTHUBHO-TIPaBOBO1 0a3u JepKaBU.

VY cyuacHIi MOpUIWYHIA HaAyll MO MpaBa HAa MPUBATHE Ta IyOJidHE
PO3TIIAIAETHCSA K OJHA 3 (QyHIAMEHTAIBHUX KOHIIEMI[iH, 1[0 BIUIMBAE HE JIMIIE Ha
CTPYKTYpYy IpaBOBOi CHUCTEMH, a W Ha OCOOJMBOCTI (POpMYyBaHHS IOPUIAUYHHUX
KOHCTPYKIIiil y BiIMOBiIHMX Tamy3sx. Floro BUTOKHM cAraioTh mme anTHaHOi dinocodii,

ne B mpaisix Apucrorens Ta Jlemocdena Bmepiie OKpPeCICHO BIIMIHHICTh MiX
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cheporo 1HIUBITyaIbHOTO 1HTEpECY Ta cdeporo cmimbHOro Omara. Y MOIaIbIIOMY
i7es Ayani3My mpaBa po3BuBaniacs y npaisix mucnuteniB Hosoro uacy — XK. bogena,
I'. I'pouis, T. I'o66ca, Jxk. Jlokka, III.-JI. MonTeck’e, XK.-)K. Pycco Ta I. Kanra, siki
MOB’SI3yBaJId  PO3MEKYBaHHS MMyOJIYHOrO W MPUBATHOTO TMpaBa 13 MPUPOTHUM
paBOM, CYBEPEHITETOM 1 CYCHUIBHUM JOTOBOPOM. SIK CIyIIHO 3a3HayaroTh
B. Aaapitok Tta B. IlutneoBana, eBourollisl 1€l AUXOTOMIi BimOyBajacs 3a
OPUHITUNIOM «(1ITOCOPCHKOTO MasTHUKA»: BiJl JKOPCTKOTO TPOTHUCTABIECHHS JIBOX
chep 10 YCBIIOMJICHHS iX B3a€MOIPOHUKHEHHS Ta TapMOHIMHOTO CIIBICHYBaHHS B
€MMHOMY TIpaBoBOMY Tipoctopi [82, ¢. 18-19]. Takwmii miaXix T03BOJISE PO3IIISIIATH
nyOJiyHe 1 MpUBaTHE MPABO HE SIK 130JbOBaHI KaTEropii, a K B3aEMO3aJIekHI (PopMHU
PaBOBOTO BIUIMBY, IO CHUIBHO 3a0e3MeuyloTh OallaHc CBOOOIM OCOoOM Ta
MyOJIIYHOTO TOPSJIKY.

VY 1poMy KOHTEKCTI 3aciyroBye Ha yBary nociimkenHs H. B. Jlaparanosoi,
ska 3aiicHuIa y 2023 poli rpyHTOBHUM aHalli3 BITYM3HIHUX HAYKOBHUX IIIIXOIIB JI0
BU3HAUYCHHS KPUTEPIIB PO3MEXKYBaHHS MyOJIYHOrO Ta MPUBATHOrO MpaBa,
o0’eqHABIIM Maibke BCl BiloMi To3ullii 3 1poro nuTaHHsA. OOpaHi HEHO HAYKOBI
MO3UIIIT MOETHYIOTh K 3araJibHOTEOPETUYHI, TaK 1 rajay3eBi acleKTH, IPYHTYIOUUCH
Ha poborax O. A. banuyka, B. B. Bamaxa, A. O. Iyrku, C. M. KielimeHOBOI,
O. 1. Muxonenka, C.I1. Tlorpebnsika, €. O. Xapuronona, O. I. XapuronoBoi Ta
H. K. Mlantanu. He3Bakaroun Ha pi3HOMAHITHICTh MIJXOJIB, 3araJlbHOBU3HAHUMU
cepell TpPOaHaTi30BaHMX HAYKOBIIIB € TPU KIIOYOBI KPHUTEpii, IO JO3BOJISIOTH
e(EeKTUBHO 3IMCHIOBATH PO3MEXYBAHHS HOPM IMYOJIIYHOTO Ta MPUBATHOIO MpaBa:
a) XapakTep JOMIHYIYOro iHTepecy (3araJibHOCYyCHIIbHUNA a0o0 1HIUBIAYyaJbHUI);
0)cy0’eKTHUH CKJIaJ MPaBOBITHOCUH (HASBHICTh UM BIJICYTHICThH MyOJIIYHO-BIIATHUX
MOBHOBaXEHb Y Cy0’€KTa); B) METOJ MPAaBOBOrO PETYIIOBAHHS (IMIIEpPATUBHHUMA abo
TUCTIo3uTHBHMM) [84, ¢. 123-126].

Ha namry aymky, came 1l Tpu KputTepii — iHTepec, Cy0’€KT 1 MeTom —
BUJIAIOTHCSI HAWOUIbII NMPUAATHUMU JUIsl MOJAJIBIIOI aHANITUYHOI poOOTH B MeExkax
JTUCEPTAIITHOTO JTOCTIPKEHHS, OCKUIbKM BOHM HAWOIIBII TIOBHO 1 CHCTEMHO

BiIoOpakaroTh MyOJIIYHO-TIpaBOBY cnenudiky 1 11 BIMB Ha GOpMyBaHHS
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IOPUANYHUX KOHCTPYKIINA y 3aKOHOTBOPYiH AisTBHOCTI.

[TyOniunwmii iHTEpeC K KpUTepiit hopMyBaHHS MyOIIUHOTO MpaBa € MPEeIMETOM
BHUBYECHHS 0aratrox aJMIHICTPATHUBICTIB, 110 1 BU3HAYae Horo
OaratokoMroHeHTHicTh. P. I. PaiMOB He nae BmacHOTO0 BU3HAYEHHS MyOJIIYHOTO
IHTEpECy, OJIHaK BCTAHOBIIIOE Yepe3 OIIHKY HAyKOBUX TMO3MIIN HU3KY O3HaK, SIKi
HoMy  mpuTamMaHHI, 30KpeMa: HEBIJI'€MHICTh  BIJl  1HTEpPECIB  JIepXKaBH;
B3a€MO3aJICKHICTh 3 MPUBATHUMH 1HTEpEecaMu; 3a0€3MEUCHICTh B OKPEMHX BHUMAIKaxX
JIEp’)KaBHUM ~ BTPYYaHHSIM; BKJIIOYa€e 3a0€3MEUYCHHsS JEP>KaBOI0 KOHCTUTYIIITHO
3aKpIIUICHUX TpaB 1 CBOOOJ; BIIOOpa)KEHHs JI€PKaBHOIO I1HTEpECY SIK OCOOJIMBOI
dbopmu opranizailii CyCHuIbCTBa, CHOPSIMOBAHOI Ha camM030€pekKEeHHS; YOCOOJEHHS
OyIb-SIKOrO TMPUBATHOTO IHTEpPECY MPHU peallizallii SKOro 3adinaroThCsi IpaBa Ta
cBoOOAM TIOAMHM, IO JAepxaBa 3000B’S3aHa BUKOHYBATH, MOXE WTH B pO3pi3 3
npaBaMy JIFOJAWHHU, OCKUJIBKM BOHU HE BCTYNAIOTh OCHOBOIO UM YACTHMHOKO TaKOIO
inTepecy [85, c. 152-153].

[Ipy upboMy € TakoX 1 BeJIMKa KUIBKICTh AeQiHININ myOJaidyHOro 1HTEpecy,
30kpema B. B. I'anyHbpko Bu3Hayae mija myOJIYHUM 1HTEPECOM BAXKIIMBI JUIsl 3HAYHOI
KUTBKOCTI (PI3MYHMX Ta IOPUAUYHUX OCIO MOTpeOu, 110 3a0e3MeuyroThCs MyO1YHO0
aZMIHICTpaIli€el0 B KOHTEKCTI ii kommereHmii [86, c¢. 181]. Llg mosumis 1momo
BU3HAYCHHS MYyOJIYHOTO IHTEpPECY SAK CYKYIHOCTI TPUBAaTHUX IHTEPECIB
niarpumyetbes T. O. Konomiens, b. b. MenbHHUEHKO Ta IHITMMH HayKOBLsIMH [87,
c. 12; 88, c. 400]. Bognouac b. b. MenpHHYCHKO aKIIEHTYE HA TOMY, IO «ITyOIIYHIM
1HTEpEeCOM MO’KHA BBa)KaTH BCE T€, 1[0 CTOCYEThCS OJar Ta iHTEpPECIB CyCHIJIbCTBa»
[88, c. 400]. 3 mi€ro MO3MIIIEI0 aBTOPAa MM MOBHICTIO MOrOKyeMocs. [[ikaBoro Takox
e nymxka M. Ilepenenuiri, BiAMOBIAHO 10 SIKOT MyOdidHI 1HTEpeCH JIEp>KaBH Ta
CyCHIJIbCTBA MAlOTh CTAHOBUTH €JWHE IIiJIe, 10 JIa€ MOXKJIMBICTH MPABOMIPHOTO
PO3MOMLTY Ta BAKOPUCTAHHS peCypCiB Ha TIEBHI TepuTopii [89, c. 116].

Benuka Ilanata BepxoBHoro cyny y moctanosi y crpasi Ne 233/4308/17 Bin
13.02.2019 poky TiyMauuTh, IO 3a 3araJlbHUM BHU3HAYCHHSIM «ITyOJIIYHUM
1HTEpECOM» € BaXKJIMBI /IS 3HAYHOT KUIBKOCTI (DI3UYHUX 1 FOPUANYHUX 0C10 moTpedu,

SK1, BIJIMOBIJIHO JO 3aKOHOJIAaBYO BCTAHOBJICHOI KOMIIETEHIIl, 3a0e3MeuyroThCs
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cy0’ekTamu my0Oa1gHOiI aamiHicTparii. To6To myOaiuHMii IHTEpEC € He UMM 1HIIHNM, K
MIEBHOIO CYKYITHICTIO MpuBaTHUX iHTEpeciB» [90]. OTxe, 1 B IOPUANYHIA MPAKTHUIIL
MOHSATTS MyOJIYHOTO IHTEPECY Ma€ TIYMAUYeHHS CXOXKE 3 HAYKOBUM.

Boanouyac BBaxkaemMo 3a HEoOXiJHE BHUCIOBUTH BJACHY IMO3HUIII0 CTOCOBHO
3MICTY TOHSTTS «IyOJNiYHUI 1HTEepec». 3ayBakKMMO, 110 OKpECJEHI HaMH HayKOBI
MO3UIT 30CEPEKYIOThCS BUKIIOYHO Ha (YHKI[IOHAIBLHOMY acCIeKTl peai3alii
nyOnigHoTO iHTEpecy. [lo-mepire, anamizyroun moHATTS, Hamane B. B. ['amyHbkowm,
0auMMO akKIeHT Ha MOoTpedax 3HAYHOI KUTHKOCTI (PI3UMYHHMX Ta IOPUIUYHUX OCIO, 110
MO>K€ MPHU3BECTH JI0 ITHOPYBaHHS NMOTPeO MEHIIMH ab0 TpyM, YUi IHTEPECH TAKOX €
GyHIAMEHTAIBHUMHU [l CIPaBEUIMBOCTI  Ta  HAJNEXKHOTO  (YyHKLIOHYBaHHS
cycrinbetBa [86]. ToOTO myOniyHMI 1HTEpEC HE 3aBXKIAM € Pe3ybTaTOM IPOCTOI
apupmeTnyHoi OiunbmocTi. Ilo-mpyre, y BHU3HAYEHHAX IMyOJIYHOTIO IHTEpECy €
BIJICUJIKA JI0O MOro peanizaiii MmyOJiuyHOIO aJMIHICTpaIli€lo, M0 HOro HaaMipHO
dopmanizye [89-90]. Ha nHamy nymky, myOaiuHHN IHTEpeC MOXKE BHHHUKATH 1
noTpeOyBaTH 3aXUCTy HaBITh Mo3a Oe3MmocepeaHhOI0 c(Peporo KOMIETEHIIlT OpraHiB
nyOniyHoi Biaau. Ha choroaHi, iCHYIOTh IyOJIIYHI IHTEPECH, K1 Pealli3yIOThCS Yepes
IPOMaJTHCBKE CYCHUIBCTBO, CyJ0oBa cucrteMa abo mpuBatHi iHiumiatuBH. Ilo-Tpere,
3aMponoHOBaHa JeIHUIS € JOCUTh CTaTHYHOI 1 HE BPAaXOBY€ IWHAMIYHUN Ta
EBOJIIOIIIMHUIN XapakTep MyO0JIIYHOTO 1HTEpEeCy SIK sBHINA. BBajkaeMo, 110 11€ TOHATTS
MOCTITHO 3MIHIOETBCS Pa3oOM 13 3MIHAMH B CYCIHUJIBCTBI, PO3BUTKOM TEXHOJIOTIH,
MPaBOBOI Ta MOJITUYHOI JOKTPUHH.

OpHak HaAWTOJIOBHIIIMM 3ayBa)XEHHSIM, Ha Hally AYMKY, € BIJCYTHICTb
IIHHICHOTO BHUMIpPY Yy MOHSTTI CYCHUIBHOrO 1HTepecy. BBaxaemo, 1o myOmiuHUAN
iHTEepec sBisie cOOOI0 HE JUINE CYKYNHICTh TOTped, a W Mae BijgoOpaxkaru
dbyHIaMeHTaJIbHI I[IHHOCTi, TaKl K CHpPaBEMJIUBICTb, PIBHICTh, Oe3leKa, CTaul
PO3BUTOK, BEPXOBEHCTBA IpaBa Toio. Came 11 IIHHOCTI (OPMYIOTh OCHOBY TOTO, IO
Tpeba BBaXKATH MyOIIYHUM 1HTEPECOM y MPABOBOMY CEHCI.

Otxe, mig myOJIYHUM 1HTEPECOM MU PO3YMIEMO JMHAMIYHY Ta KOMILIEKCHY
KaTeropito, M0 OXOIUIIOE CYKYIMHICTh (yHIAaMEHTAJIbHUX LiJeH, MPHUHIMIIB Ta

IIHHOCTEM, JKUTTEBO BAXIMBUX JJIs1 3a0e3nedeHHs J100poOyTy, Oe3mnekw,
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CTaOUTPHOCTI Ta TAPMOHIIHOTO PO3BUTKY CYCIIJIBCTBA B IIJIOMY, @ TaKOX KOXKHOT
OKpeMOi 0cOOM B HBHOMY, HE3QJIEKHO BiI i1 NPHUHAIECKHOCTI A0 OIIBIIIOCTI YU
MEHIIOCTI. 3MICT MyOJIIYHOTO IHTEPECY (POPMYETHCS Ta 3MIHIOETHCS 3 YpaXyBaHHAM
KOHCTUTYI[IHHUX I[IHHOCTEH Ta MPHUHIMIIB, CYCIUIBHUX TMOTped 1 OUIKYBaHb,
PO3BUTKY TIPAaBOBOi JOKTPUHHU Ta CYJIOBOI MPAKTHKH, a TaKOX MIKHAPOIHUX
3000B’s3aHp YKpainu. Ha BiaMmiHy BIJ TIpPUBATHOrO 1HTEpECYy, SKUHA €
IHIUBITyaTi30BaHUM 1 MOXKe OyTH peali3oBaHuil 0e3mocepeHh0  CyO’ EKTOM,
nyOJiyHUM 1HTEepeC MOTpedy€e KOJIEKTUBHUX 3YCHIIb, PETYJIIOBaHHS Ta 3aXUCTY 3 OOKY
JepKaBU Ta TPOMAJSIHCBKOTO CYCHIbCTBA. BiH € OCHOBOIO IS JIETITUMHOCTI
BTpY4YaHHS JCpKaBH y IPUBATHY c(epy, BUMpaBIaHHS 0OMEKEHb IIpaB Ta CBOOO, a
TaKOX CIPsIMyBaHHS J€P>KaBHOI MOJITUKH.

BignoBigHO, y KOHTEKCTI HAIIOrO JOCHIKEHHS Tpeda 3ayBaKUTH, 110
nyOJiyHUN 1HTEpeC € He MPOCTO aOCTPAKTHUM MOHSTTSM, a MOTYKHOK PYIIIHHOIO
CUJION0, siKa (hyHJAaMEHTAIbHO BIUTMBAE HA (OPMYBAHHS IOPUANYHUX KOHCTPYKIIH Y
nyOniyHoMYy mipaBi. L{eil BIuB BinOyBaeThCs yepe3 NpU3My LIIHHOCTEH, MPUHIUIIIB,
IPaBOBOI JOKTPUHH, CY/IOBOI MPAKTHUKUA Ta MDKHAPOJIHUX 3000B’sS3aHb, MPO SKI MU
TOBOPWJIM paHimie. Y 3aKOHOTBOPYIM AISIBHOCTI MyONIYHUI IHTEPEC € KIFOYOBHM
KpUTEpiEM JUIsi PO3POOKM Ta yXBaJCHHS 3aKOHIB. 3aKOHOJABYl OpPraHH, MparHydu
3a0e3neynTe JOOpPOOyT CYCHIIbCTBA, (POPMYIOTH FOPUIUYHI KOHCTPYKIlI TaKUM
YUHOM, 100 BOHM MAKCUMAaJIbHO BIJMOBIJAIN CYCHIJILHUM MOTpPeOaM Ta IIHHOCTSIM.
Hampuknan, 1opuaudHi KOHCTPYKINi B €KOJOTIYHOMY TMpaBi MICTITh HOPMH,
MOB’s3aHl 3 JIO3BIJILHOIO CHCTEMOIO, JIIIEH3YBaHHSIM Ta BIJAMOBIIAJIBHICTIO 3a
3a0pyJHEHHs, 10 TPsAMO BiIOOpaXkaroTh MNyOJIYHUNM 1HTEpEC, IIOB’SI3aHUN 3
peamizaitiero 3akpimieHoro 4. 1 cr. 50 Koncturymii Ykpainu mpaBa «Ha Oe3nedHe
JUISL )KUTTS 1 310poB’ st qoBKULIs» [91].

MixHapomHi 3000B’si3aHHS  YKpaiHM TakoXX MarOTh 3HAYHUN BIUIMB Ha
dbopMyBaHHS Ta 3MIHY IOPUINYHUX KOHCTPYKIIiil. 30kpeMa, paTudikariis y 2006 porri
VYkpainoro Konsenrii OOH npotu kopymitii Big 31.10.2003 poky cTana pe3ynbTaToMm
dopmyBaHHs B VYKpaiHi MOyOJiyHOrO IHTEPECY 1O 3aXHMCTy B KOPYMIIHHOT

JISUTBHOCTI Ta CTBOPEHHS CHCTEMH JIE€BHX aHTUKOpymiiiHuX opraxiB [92]. Ile
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COPUSATIO 3alMpOBA/HKCHHIO BIAMOBIAHUX IOPUAMYHUX KOHCTPYKUid. Hampukman,
nependaveni cr. 8 KoHBEHIT KOJEKCH TOBEIIHKM JEp)KaBHHUX IOCAJ0BUX OCIO,
CHpUsI (OPMYBAHHIO FOPUIUYHHUX KOHCTPYKIIM €TUYHOI MOBEAIHKHU JIE€pP>KaBHHUX
CIIy’)KOOBIIIB Ta IMOCAJOBUX OCI0 MICIICBOTO CaMOBpSAYBaHHS, IO 3HAWIUIA CBOE
3aKpilJIEeHHs B Haka3l HamioHanbHOro areHTcTBa YKpaiHM 3 NUTaHb JI€P>KaBHOI
ciyx0u «IIpo 3arBep/uKeHHsI 3arajJbHUX MpaBWJI €TUYHOI MOBEAIHKH JIepKaBHHUX
CITy>KO0O0BIIIB Ta MOCaA0BUX 0ci0 MicuieBoro camoBpsiayBanHss» Ne 158 Big 05.08.2016
[93] Ta cr. 37 3akony Ykpainu «IIpo 3amobiranss kopymmii» [94]. OcTaHHS MiCTUTh
BKa3IiBKy Ha Te, O «J/lep>kaBH1 opranu, opraHu Biaaun ABTOHOMHOI PecrnyOiiku
KpuM, opranu MiclieBOro CamOBpSIIyBaHHS y BHMNAAKYy HEOOXITHOCTI pO3pOOsSIOTH
Ta 3a0€3MeYyI0Th BUKOHAHHS TaJly3€BUX KOJEKCIB UM CTaHAAPTIB €TUYHOI MOBEIIHKU
iX MpaliBHMKIB, a TAaKOX IHIIMX OCIO, YIIOBHOBA)KEHHWX Ha BUKOHAHHA (YHKLIN
JepkaBu  a00 MICIIEBOTO CaMOBPSIyBaHHS, NPHUPIBHIHUX JO HHUX O0Ci0, sKi
3MIHCHIOIOTH TISUTBHICTE Y cdepi X yrnpaBimiHHD [94].

Orxe, mnyOnIYHMI 1HTEpPEC € CBOEPIAHUM  aAPXITEKTOPOM  IPABOBUX
KOHCTPYKIII y myOniyHOMYy mpaBi. BiH Bu3Hauae, Kl 1HCTUTYTH Ta TPOLETypU
NOBUHHI OyTH CTBOPEHI, SIK BOHM MOBHHHI (PYHKIIOHYBAaTH, 1 KI I[IHHOCTI BOHH
MMOBUHHI 3aXUINATH JIs 3a0e31eueHHs TapMOHIMHOTO PO3BUTKY CYCITIJIBCTBA.

[IponoBxytoun Haiie AOCTIIKEHHS, 3BEPHEMOCS /10 HACTYITHOTO KPHUTEPiIo
pO3MEXYyBaHHSI MMyOJIIYHOTO Ta TMPUBATHOIO TMpaBa — CYO’€KTHOTO CKIaIy
npaBoBigHOCHH. Sk Bu3Hauaroth H. M. KpectoBcwka, JI. I. MarBeeBa Ta iHmIi,
CyO’€KTHUI CKJIaJl IPABOBIAHOCHUH, a00 Cy0’€KTH mpaBa (YUYaCHUKU MPaBOBIIHOCHH)
B TeOpii NpaBa BHU3HAYAIOTHCA SK IHIUBIIyalbHI YM KOJICKTHUBHI CYO’ €KTH, SKi
peani3yloTh CBOI CyO’€KTHBHI TIpaBa Ta IOPUAMYHI OOOB’S3KM B KOHKPETHUX
npaBoBigHOCHHAX [95, c. 127].

B. II. BnaceHko, TIpyHTYIOYHCh Ha TO3MUIIISAX BITYM3HAHUX HAYKOBLIB
(M. W. Binsrymmscskoro, O. I1. Citanunoro, I1. C. JIroTikoBa), y3arajabHUB 03HAKI
Ccy0’€eKTiB myOJIYHOTO MpaBa. ABTOpP BHUIIJIMB TaKi: CTBOPIOIOTH Y BCTaHOBJIEHOMY
3aKOHOM TOPSAKY HE3aJeKHO BiJ MPHUBATHOI BOJI Ta MPUBATHOTO 1HTEPECY; MAIOTh

MOJKJIMBICTb HpI/IfIHSITTSI IOPpUINIHUX aKTIB Ta BYMHCHHS I[iﬁ, CIIpAMOBAHUX Ha
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3a0e3neyeHHs MyOIiuHOro 1HTEpecy; MIAMOPSIAKOBAHICTh OJHOTO Cy0’ €KTa 1HIIOMY;
peani3yloTb CBOIO MAISUIBHICTH Y YITKO BCTaHOBIEHUX (opMax (TpaBOTBOPUiil,
MIPaBO3aCTOCOBHIH, HOPMOTBOPYIH TOIIIO); 3a0€3MeuyoTh BUKOHAHHS
byHKIiN nepxkaBu, rpyHTyrounch Ha KoHctutymii Ta 3akoHax Ykpainu [96, c. 18].
Ha nymky C.I1. [lorpeGHsika, cy0’€KT BIaJHUX MOBHOBAXKEHb € OCHOBHUM CY0’ €KTOM
nyOJIIYHOTO TpaBa 1 BCTyMae y MyOJIYHO-NPABOBI BIAHOCHHU 3 (PI3MYHHMH,
IOPUIMYHUME 0c00aMu 200 IHITUMH Cy0’ €KTaMH BJIaJHUX MOBHOBaXKeHb. [Ipu ibomy
YYaCHUKU MYOIIYHO-TIPAaBOBUX BIJIHOCUH € HEPIBHUMHU, OCKUIBKA BCTYHAlOTh Y
BiTHOCWHU cyOopauHaiii [76, ¢. 15].

Otxe, cy0’eKTHHUI CKJIaJ K KpUTEpid BHOKpPEMIIEHHs IyOJiYHOro mpaBa Bij
IPUBATHOTO XapaKTEPU3yeTbCs, MO-TIEpIIe, peali3ali€ld 3 METOH 3a0e3NeUeHHs
cycniapHOro Osara (myOJI4yHOro iHTEepecy), a Mo-Apyre, HasiBHICTIO a00 BIJICYTHICTIO
y cyO’ekTa myOJIIYHO-BIAQAHUX MNOBHOBaKeHb. lle He nMine BU3HAYae NOpPUPOTY
MIPaBOBITHOCHH, a ¥ 3yMOBIIOE OCOOJIMBOCTI MOOYAOBH IOPUAUYHUX KOHCTPYKIIIH,
K1 3a0€3Meuyl0Th HOPMaTUBHE O(QOpPMIIEHHSI Ta (DYHKIIOHAJIbHY peaii3alilo TaKuX
npaBoBiAHOCHH. Taka MiAMOPSAKOBAaHA CTPYKTypa B3a€MOJIl BHUMAara€ CTBOPCHHS
IOPUIUYHUX KOHCTPYKIIHM, 1o (IKCYyIOTh JOMIHYBAaHHS IMIEPAaTHBHOIO Hayaia,
3a0e3meuyloTh HAJEKHY MpaBoBY (opMmy nisi peanizailii NMOBHOBaKEHb OpraHiB
nyOniyHOI BIQgu Ta, BOJHOYAC, BCTAHOBIIOIOTH TapaHTIi MPaBOBOi 3aXHUIIEHOCTI
H1JI0PAIKOBAHOI CTOPOHU. PO3IIIsIHEMO 111 0COOIMBOCTI OUIBII JETANIBHO.

OTxe, HaMHU 3’5ICOBAHO, IO MyOJIYHO-TIPABOB1 BIAHOCHMHHU 3aCHOBYIOTHCS Ha
HEpIBHOCTI CTOPIH — OJHA 3 SKMX € HOCIEM BJIQJHOI KOMIIETEHINi, 1Hma — Il
aapecatoMm. lle yHemMoOXJMBIIOE TOOYIOBY MPaBOBOi KOHCTPYKIII 3a MOJACIUIIO
B3a€EMHOI aBTOHOMI{ BOJII (XapaKTEpHOI JUIsl MPUBATHOTO MpaBa) i HATOMICTh BUMAarae
KOHCTPYKIIIH, sIKi: 1) 3aKkpilultOl0Th OJHOCTOPOHHIN XapakTep BOJEBUIBICHHS,
2) popmanizyroTh MEXaHi3MH JIETITHMAIlii Biaau; 3) mependadaroTh iHCTPYMEHTH
OpUMYCY, aJMIHICTPATUBHOIO KOHTpOMIO abo myOmiuHoro ockapxeHHs. Lg
acCUMETpisi  TPAHCIIOETbCS Yy  KOHCTPYKIISIX ~ «HArJIsiAy Ta  KOHTPOJIIOM,
«aIMIHICTPAaTUBHOTO  aKTa», «IIyOJIYHOTO  3000B’SI3aHHS»,  «PETYJISITOPHOTO

MNpUIMUCy» TOHIO, KOXXHA 3 AKHX HOTpe6y€ YITKOIO BU3HAYCHHS IIpaBOBOI'0 CTAaTyCy
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BJIAIHOTO Cy0’€KTa Ta 00CATY HOTr0 KOMITETEHIII].

KOpuanuni KOHCTPYKIli, 110 3aCTOCOBYIOTHCS Yy MyOJIYHOMY TMpaBi, MaroTh
OPUHIIMIIOBO HE HEUTpaJbHUM XapakTep, OCKUIBKM BOHU € BOYJIOBaHUMU
elleMEeHTaMH B CHCTeMy peajizalii myOmiuHoi Blagy. IXHe Mpu3HAYEHHS TOJATaE He
Juiie y 3a0e3nedyeHHl MpaBOBOT BU3HAYEHOCTI, ajie W y rapaHTyBaHHI MPO30POCTI,
MIJ3BITHOCTI Ta MPaBOMIPHOCTI i CyO’€KTIB, HaJIJICHUX ITyOJIIYHO-BIAIHUMHU
MOBHOBAKEHHSAMHU. TakuM YWHOM, IOpPHIMYHA KOHCTPYKIiSA Yy MyOJiYHOMY IpaBi
BUKOHY€ HE JIMIIE TEXHIKO-IOpUIUYHY, a ¥ JeriTuMalliiHy (QyHKIIIO: BOHA €
ITHCTPYMEHTOM OOIpYHTYBaHHSl IPABOMIPHOCTI BJAJHOTO BTPY4YaHHsA Yy cdepy
paBOBIJHOCHH. Lle MpUHIIMNIOBO BIAPI3HSE i1 Bl KOHCTPYKLINA Y IPUBAaTHOMY IpaBi,
7€ JOKEPEeJo MPaBO3JIaTHOCTI CTOPIH MPE3IOMYEThCS 1 HE MOTpedye CreliaabHOro
HOPMATUBHOTO ITiITBEPI>KEHHSI.

OcCkUIbKH OJIMH 13 Cy0’€KTIB MPaBOBITHOCHH Yy IMyOJIIYHOMY TMpaBl BUCTYMAE
HOCIEM BIAJHMX IIOBHOBAXKEHb, peali3alis TaKuX I[OBHOBaXEHb IOBMHHA
BIIOyBaTUCS B yMOBax MOPCTKO CTPYKTYypOBaHOi iHimiatuBu. lle o3Hauae, wmio
HOPMATUBHO Ma€ OyTH BU3HAUEHO: KOJH, Y SKUH crocid 1 B skiil dopmi MoOxke
BIIOyTHCS BJaJHE BTpy4yaHHsA. Taki OOCTaBUHM 3yMOBIIIOIOTH (POpMyBaHHS
IpOLEAYPHO-HACUUEHUX IOPUANYHUX KOHCTPYKLIN, SIKI XapaKTEpPU3YIOThCSI BUCOKUM
piBHeM (opmamizanii Ta permamentoBaHocTi. Hampukinan, y mpaBi €BpomneichKoro
Coro3y KOHCTpPYKIlisl «anMiHicTpaTuBHOi mporeaypu» (Regulation 2016/679,
Principles of Good Administration) mepenbadae mOTpUMaHHS BIATHUM Cy0O’€KTOM
TaKMX 3acajl, SK HaJeXHE [OBIJOMJICHHS, [MPO30pICTh, CHIBMIPHICTh 1
obrpynToBanicte i [97]. Lli mpuHIMNKM HE € JIMIIC 30BHINIHIMH BHMOTaMH, a
IMILTILIUTHO 3aKJIaJIeH] BHYTPIIIHBO Y CTPYKTYPY CaMOi IOPUINYHOI KOHCTPYKIIII.

Kpim Toro, BHacmiJiok BIAAHOTO XapakTEpy CTATyCy OJHOTO 3 YYaCHUKIB
MIPaBOBITHOCHH FOPUINYHI KOHCTPYKIIT MyOIIYHOTO MpaBa € MaJIOAUCTIO3UTHBHUMH.
BoHun He nmomyckaroTh BIACTYIIB 3a 3TOAOK CTOPiH, IO € XapaKTePHUM JUIs
NpUBaTHOTO TMpaBa. HaBiTh y BHUIAAKaX, KOJU 3aCTOCOBYETHCS (HOpMaIbHO
«IOTOBIpHAa» MoJedb (Hampukiaa, y cdept mnyOmiyHMX 3aKymiBeldb), BOHA

I'PYHTYETHCSI HE Ha aBTOHOMIi BOJII CTOPiH, a HAa YITKO BU3HAYEHIN aJAMiHICTPAaTUBHO-
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npaBoBiii mpouenypi. TakuMm yuHOM, QopMmMa KOHCTPYKLII MOXe HaraayBaTu
IPUBATHO-TIPABOBY, OJJHAK ii MPaBOBa MPUPOA Ta (PYHKIIIS 3aJHIIAIOTHCS MyOIiuHO-
IIPABOBHUMH.

BaxnnBo TakoX 3a3HA4UMTH, IO CyO’€KT MyOJIYHO-BIAAHUX IMOBHOBA)KEHb
HECE KOMIUJIEKCHY BIJINOBIJAJIBHICTh, SIKA OXOIUIIOE HE JMIIE OPUIAWYHY, a M
HOJIITUYHY, JUCLUIUIIHAPHY Ta CIyXKOOBY KOMIOHEHTH. lle 3yMoBitO€ mosiBy y
nyOMiYHOMY TpaBi CHEIiali30BaHUX IOPUIUYHUX KOHCTPYKIIH, SIKI JO3BOJSIOTH:
YITKO OKPECIUTU MEX1 IOBHOBaXEHb; (PIKCYBATH JIAHLIOT J€JIETYBaHHS KOMIIETEHIIIT;
11eHTU(IKYBaTH  MEXaHI3MHU  BIANOBIAAIBHOCTI y  pa3l  3JOBXKHUBaHHA  a0o
NEPEeBUILEHHS BIagu. Y IbOMY KOHTEKCTI BHUHHUKAIOTh IOPUAMYHI KOHCTPYKIIIi,
CTPYKTYpHO  BIACYTHI B  NPUBATHOMY IIpaBi, 30KpeMa:  «IepCOHaJIbHA
BIIMOBIJANBHICTh TMOCAI0OBOI  OCOOM», «JIeJIErOBaHI TMOBHOBAXXEHHSI 3 IPABOM
BIJIKJIMKAHHS, «cepa ciry:k00Boro poscyay». Lli KOHCTPYKIli BUKOHYIOTh (DYHKIIITO
IHCTUTYLIHHOTO KOHTPOJIO HaJ BJIAJHUM PO3CYIAOM 1 3a0€3MeuyroTh JOTPUMAaHHS
IPUHIIUIIIB BEPXOBEHCTBA MIPpaBa y My0JIYHO-MPABOBHUX MPaBOBIIHOCHHAX.

OT1xe, 0cOOMMBOCTI Cy0’€KTHOTO CKJIaay MPABOBIIHOCUH Y MyOJIIYHOMY TIpaBi,
30KpeMa HasiBHICTb y OJHOIO 3 YYacCHHUKIB BJIAIHO-OpPraHi3alliiHUX MOBHOBAXXEHb,
CYTTE€BO BIUIMBAIOTh Ha (JOPMYBaHHS IOPUIMYHMX KOHCTPYKLIiM. BoHM BH3HauaroTh
HEPIBHICTh CTOPiH, MOTpeOy B JETITUMAIlT BIAIHUX i, BUCOKY (hOpMaTi30BaHICTh
npouenyp, OOMEXKEeHHS  JUCHO3UTUBHOCTI 1 PO3IIMPEHHS  KOHCTPYKLIH
BIJIMOBIIAJILHOCTI Ta KOHTPOJIIO. Y MJACYMKY, FOPUANYHA KOHCTPYKIliA Y MyOIiaHOMY
npaBl He Juuie OQOpPMIIIOE MPaBOBE BIJHOUIEHHS, a BHUCTYNA€ 1HCTPYMEHTOM
NIPABOBOTO BIOPSAKYBaHHS BIAAM SK COI[IAJIBHOTO SIBUINA, 3 NPUTAMaHHUMH i
MeXaMHU, IUISIMU Ta CYCIUILHOIO BiJIMOBIIATBHICTIO.

HacTymHUM BaXJIMBUM KpPUTEPIEM € METOJA MPABOBOTO PETYTIOBAHHI.
Ipynryrouncey Ha nosunisx C. I1. ITorpebuska ta O. I. MukoieHKa MIOA0 METOIIB
IIPABOBOT'O PEryjIOBaHHS Yy MyOJIYHOMY Ta MPUBATHOMY IMpaBi, pPOOMMO BUCHOBKH,
0  IMIEpaTUBHUM  METOJA  IPaBOBOIO  PETYJIOBAHHS  XapaKTEpPU3YeETbCs
LEHTPaII30BaHUM BIUIMBOM JI€P>KaBH HAa YYACHHKIB MPABOBIAHOCUH Ta IPYHTYETHCS

Ha TIPUHIUII cyOopauHaIlii, ToOTO IOpUIUYHOT HEPIBHOCTI CTOPiH, KOJU OJIHA 3 HUX
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BOJIOJIIE€ BJIaJIHUMU MOBHOBakKeHHsAMH [76; 98]. ¥V Ttakiii Moxmerni ojHa CTOpOHA Ma€e
00OB’SI30K JISITH BIAMOBIIHO J0 YITKO BCTAHOBJIEHUX MPABOBUX MPUITKCIB, HE MAIOUU
MO>KJIMBOCTI BIJICTYNHUTH BiJi HUX Ha BiacHUM po3cyn. Lleit meTon peryntoBaHHs €
JOMIHAHTHUM Yy TyOJIYHO-TIPAaBOBUX Tally3sfX, 30KpeMa Yy KOHCTUTYIIITHOMY,
aJMIHICTpaTUBHOMY, (IHAHCOBOMY, KpPHUMIHAJIBHOMY TIpaBl, J€ peryJJroBaHHS
B1I0YBa€ThCS Yepe3 IMIEpPaTUBHI HOPMH, SKI MarOTh OE3yMOBHHU XapakTep 1 He
JIOTYCKaOTh JOTOBIPHOTO Y3TOKEHHS M albTEPHATUBHOI MOBEAIHKHY.

HaTomicTh AMCHO3UTHBHUNA METOJ| TPABOBOIO pETYJIOBaHHS Iepeadadae
JEIICHTPATI30BaHy MOJENb TPAaBOBOTO BIUTUBY, B OCHOBI fKOi JIGKHUTH TMPHHIINII
IOPUUYHOI PIBHOCTI Ta aBTOHOMIi BOJ1 CTOpiH. Takuili MeTon J03BOJIAE CyO’€KTaMm
CaMOCTIIHO BU3HAYATH 3MICT, 00CAT 1 crmocoOu peaizallii CBOiX ImpaB Ta 000B S3KiB,
KOOPJAMHYIOUYHM BJIACHI 1HTEpecu 0e3 30BHILMIHBOTO BIAJHOTO BIUIMBY. /[MCTO3UTHBHE
pEryJIoBaHHSl € XapaKTepHUM JJii TPUBATHO-TIPABOBUX Tajy3ei, Hacamrepes s
LIUBLIBHOIO, TOCHOJAPCHKOr0, CIMEMHOTO IpaBa, J€ BaXIUBO YMOBOIO
JIETITUMHOCTI MPaBOBIIHOCHH BHUCTYINA€ JOOPOBUIbHE BOJIEBUSABICHHS CTOpPIH Ta
JIOTOBIpHA CBOOO1A.

3araapHOBIOMO, IO y MyOJIIYHOMY IMpaBl NPOBIIHUM METOJOM BHUCTYIMA€E
IMIIEpATUBHUN, 10 OOYMOBIIIOETHCS BJIQJHUM BIUIMBOM JIEp)KaBU Ha IyOJiuHI
npaBoBiqHOCHHU. OJIHaK TPOTATOM OCTAaHHIX POKIB y TMPaBOBI JTOKTPUHI
CIOCTEPITAa€ThC MIABUUIEHHS pOJl JUCIO3UTUBHOTO METOAY Vy pEryJiloBaHHI
nyOnigyauX npaBoBimHOCKH. A. O. JIlyTko y MoHOTpadhiYHOMY JOCIIKEHH] BU3HAYAE,
o0 OCOOJMBICTIO MyOJIYHOTO TMpaBa € TOEJHAHHSA  IMIEPATUBHOTO  Ta
JUCTIO3UTUBHOTO METOJIIB, SIKE, HA JTYMKY aBTOPKH, JOJATKOBO YCKJIATHIOE MPOIIEC
IPABOBOTO KOHCTPYIOBAaHHS i BHMara€e TJIMOOKOTO TEOPETUKO-METOI0JIOTTYHOTO
ocmucieHHs [25, c. 129]. 3aznauene 3ayBakeHHs A. O. JlyTKo 1moA0 CKJIagHOCTI
MPaBOBOTO  KOHCTPYIOBAHHS ~ BHACHIJIOK  TIOEJHAHHA  IMIEPAaTUBHOTO  Ta
JUCTIIO3UTUBHOTO METOMIB 3acilyrOBye Ha yBary, OJHaK MOTpedye MOAAIbIIOrO
OCMMCIICHHS 3 YpaxyBaHHSIM Cy4YaCHHUX TpaHc(popMalliid my0J114HO-TIPABOBOi CUCTEMH.
VYckimagHeHHs, Ha SK€ BKasye JOCHITHUIL, € HE JHIIe TEeXHIYHOK abo

MCTO,Z[OJ'IOI‘i‘IHOI—O HpO6HCMOI—O, a paauic BUABOM CBOJ'IIOIIifIHOI‘O YCKIIAAHCHHA CaMOro
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nyOmiyHOro mpaBa sK (eHOMEHa. Y CydyaCHHX YMOBax TaKa METOJO0JIOT1YHa
MOJIBIMHICTh pajllie BiAKPUBAE HOBI TOPU3OHTH I MOOYIOBH OLIBIN THYYKHX Ta
aJanTUBHUX IOPUJIUYHUX KOHCTPYKIIIM, HI’)K CTAHOBUTH 3arpo3y IUTICHOCTI UM JIOTIII
IIPABOBOT'O PETYIIOBAHHS.

[ToeqnaHHs IMIIEpaTUBHOCTI, 110 3a0e3Ieuye cTabUIbHICTD, Mepe0adyBaHICTh
Ta 3arajibHy 00OB’S3KOBICTh IPABOBUX MPHUIKCIB, 13 AUCHO3UTUBHICTIO, SIKa BHOCUTD
y cdepy MyOsidHOTrO MpaBa MEXaHI3MHU ajamnTarlii, BaplaTUBHOCTI Ta MapTHEPCTBA,
no3BoJIsiE chopMyBaTH OLIBIN 30alaHCOBAaHY MOJIENb MPABOBOTO BpsiayBaHHs. Taka
MOJIeJIb 3HAYHOI0 MIPOI0 CIPHUSiE€ JIOCATHEHHIO PIBHOBAarM y BIAHOCHHAX MIX
JEpKABOIO  Ta  TPOMAISHCHKAM  CYCIIJIBCTBOM,  YHEMOXJIMBIIOIOUH  SIK
aJIMIHICTpaTUBHE CBaBUUISI, TaK 1 OE3KOHTPOJBHY IIPAaBOBY IACUBHICTH 3 OOKYy
cy0’€ekTIB MyOJIIYHOrO YIpaBiiHHA. 3BEPHEMO yBary Ha IOPHAWYHI KOHCTPYKIIi
IpOLIEypU BPETYIIOBAHHS CIOPY 3@ Y4acTi Cy[jal B aJAMIHICTPaTUBHOMY
cynounHcTBl (I'maBa 4 Koxekcy agmiHicTpaTUBHOTO cyqounHCTBa, Aani — KACY) ta
npumuperas crtopiH (ct. 190-191 KACY), ski iHTerpyroTh B cO0l €JIeMEHTU
IMIIEPATUBHOTO Ta JAMCIO3UTUBHOTO METOJIB y MyOJaiyHOMY mpaBi. 3 OJHOTO OOKY,
JepkaBa 4epe3 CyJ 3a0e3nedye JAOTPUMAaHHS 3aKOHHOCTI Ta MyOJIIYHOTO TOPSAKY
(iMmepatuB), a 3 IHIIOTO — HA/Ia€ CTOPOHAM 3HAYHY CBOOOJy y BU3HAUYEHHI 3MICTY Ta
YMOB BpETYJIIOBaHHSA CHOPY (IUCMO3UTUBHICTH), CHPUSIIOYM €(PEKTUBHOMY Ta
THYYKOMY BHUPIIIEHHIO MyOJ1YHO-paBOBUX KOH(DIIKTIB. AHanmiz cr. 190 KACY
«IIpuMupeHHs CTOPIH» MOKAa3ye, M0 4. 1 CTaTTi MICTUTh €JIEMEHTH AUCTIO3UTUBHOTO
MeToay, 30kpema: «CTOPOHM Modcyms TIOBHICTIO a0 YaCTKOBO BPETYJIIOBATH CIHIp
Ha MiACTaBl B3aeMHUX MOCTynmok» [83]. I BogHOYac BCTAHOBIIOETHCS, IO
«[IpuMHpEHHST CTOPIH MOYE CTOCYBATHCS JIMIIE MpaB Ta 000B’sA3KiB cTopin» [83], —
I YaCTHHA MPAaBOBOi HOPMHU MICTUTH Yy €001 IMIEPAaTUBHUI METOJ pPEryJrOBaHHS
CYCTUIBbHUX BIIHOCHH, SIKMI BU3HAYAE MEXK1 3aCTOCYBAHHS MPUMHUPEHHS CTOPIH.

OTxe, HAyKOBE OCMUCJICHHS ITi€1 TIOJIBITHOCTI Ma€ 3/1MCHIOBATUCS HE JIUIIIE 3
NOTJISIYy CKJIAJHOCTI KOHCTPYKTHUBHOTO TpPOLIECY, a W 4Yepe3 NMpHu3My MOTEHLIATy —
3JATHOCTI TaKUX KOHCTPYKIIN CIPHUSATH peanizalii LIHHOCTeW MpPaBOBOI JE€p)KaBH,

3a0€e3MeYeHHs] BEpXOBEHCTBA MpaBa, MPOIEeAyPHOI CIIPaBEUIMBOCTI Ta IHCTUTYLIMHOI
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THYYKOCTI B YMOBaX 3MIHHOTO COIIAJIbHOTO cepefoBuina. FOpuanyHi KOHCTPYKIIIi,
0 3aKjajcHl B MyOJiYHOMY IpaBi, CbOTOJHI MOKJIWKAHI HE JUIIE 3a0e3medyBaTh
periiaMeHTallilo IMyOJIiYHO-BIaJHUX TIOBHOBAXKE€Hb, a W MOJEIIOBAaTH IPaBOBY
B3aEMO/III0, B OCHOBI K01 — OanaHc, a He nominyBaHHs. [Ipu mpomy JI. Konmydhoposa
pO3TIsigae JUXOTOMIKO TMPUBATHUX Ta MyOJNIUYHMX IHTEPECIB y iX IOEAHAHHI SK
MEPCIIEKTUBY PO3BUTKY MOJIeIi myOaiuHoro mpasa [84, c. 124].

Y KOHTEKCTI aHaji3y BIUIMBY KPHUTEPIiB BIAMEKYBaHHS MyOJIIYHOTO MpaBa Bijl
MPUBATHOTO Ha (POPMYBaHHS IOPUAMYHUX KOHCTPYKIIHA, MU MOXKEMO TOBOPUTH IPO
T€, 0 IOPUANYHI KOHCTPYKIIII MyOI1YHOTO IpaBa € Cleliali30BaHUMU CUCTEMHUMU
KaTeropisiMu IOPUIMYHOI HAyKH Ta 3aKOHOTBOPYOi MPAKTHUKH, IO BKIIOYAIOTH
KOTHITUBHY MOJI€JIb, HOPMATUBHOT-€XHIYHHM 1HCTPYMEHT 1 METOJ| IOPUIUYHOTO
MUCJIEHHS, ajieé BHPIZHSAETHCA OPIEHTAIIEID HAa peali3alilo MyOIi4HO-BIaTHUX
NOBHOBAKEHb Ta 3aXWUCT 3arajJlbHOJICP)KAaBHUX 1 CYCHUIBHUX 1HTepeciB. Bonu
3a0e3MeuyoTh KOHIENTYalli3allil0 i CTPYKTYpHY OpraHi3alliio IMyOJi4HO-TIPaBOBOL
Matepii yepe3 (opmaitizaliio BIaJHUX aKTIB, IPOLUEAYp 1 IHCTUTYTIB TAKUM YUHOM,
00 TapaHTyBaTH JIETITUMHICTb, MIA3BITHICTh 1 €EKTUBHICTh BIUIMBY JEpP>KaBH Ha
CyCH1JIbHI BITHOCUHHU.

Tpeba BigMmiTUTH, 10 (POpPMYBaHHS IOPUAMYHUX KOHCTPYKIIA 1] BIUIMBOM
0co0MBUX puC (KpUTEPiiB) MyOIiYHOrO Mpaa (MpeaMeT, METo T, MyOIiyHui 1HTEpeC,
Cy0’eKTHUM CKJIaJ MPaBOBIIHOCHUH) MPU3BOJUTH JI0 TMOSBU HU3KU iX cHEHU(DIUHUX
BJIACTUBOCTEH, 30KpeMa:

— 3aKpIIJICHHS IMIEPAaTUBHUX 3ac00IB MPAaBOBOIO  PETyJIIOBAaHHA, IO
NPOSIBISIETBCST B OOOB’SI3KOBOCTI HOPM 3 KOPCTKHM pErJIaMeHTOM  (IIPUIIKC,
3a00poHa), sIKI HE JOMYyCKalTh CBOOOAM BOJI B [iAX CyO €KTIB MyONIuHUX
IPaBOBITHOCHH;

— OpIEHTOBAHICTH HA 3aXUCT 3araJIbHOJIEP>KaBHUX a00 CYCIUILHUX IIUICH, a He
MPUBATHUX BUTO]] yYACHUKIB;

— (ikcyBaHHS CyOOpuHallll B MEKaX IMPaBOBOTO CTATyCy Cy0’€KTIB BiIHOCHH,
KOJIM OAHA 31 CTOpIH HaJlJIeHa IMyOJIYHO-BIQAHUMH IMOBHOB)XCHHAMHM, a IHIIA

MIAMOPSAAKOBaHA 11 IPUIIHCaM;
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— 3a0esneueHHs mporeaypHoi  Qgopmamizamii, MmO TOTpedye€  HITKOTO
JTOTPUMAaHHSI BCTAHOBJICHUX CTPOKIiB, (DOPM 1 MOTHBYBAJIBHUX OOTPYHTYBaHb BIaJHUX
pIIlICHb;

— 3aKpIIUICHHS JHUCKPETHOCTI BJIAJHUX TOBHOBaXEHb, TOOTO YITKOTO
BU3HAYCHHS MEX CITy>kOOBOT0 PO3CY/ly Ta MOr0 KOPAOHIB;

— perjlaMeHTaIlis MOJITHYHOI Ta IHCTUTYIIMHOT BIJIITOBIIaJIbHOCTI,

— BIANOBIAHICTH MPHUHITUIIAM ITiI3BITHOCTI Ta MPO30POCTIi, SKI peai3yroThCs
yepe3 000B’SI3KOB1 MEXaHI3MU KOHTPOJIII0, OCKAPKEHHS Ta MyOI1YHOr0 3BITYBAHHS,

— CHIBMIPHOCTI BTpYYaHHS, 110 rapaHTye OajlaHC MK 1HTEpecamu JIepKaBu i
MpaBaMu 1HUBIIA.

VY CyKymHOCTI Il O3HaKM BHUXOJSNTh 3a MEXKI «KJIACUYHOID» HOPUIAUYHOL
KOHCTPYKIIi 1 XapakTepu3yloThb MyOJIYHO-TIPABOBl I1HCTUTYTHU SIK IHCTPYMEHTH
BJIAQJHOTO PEryJIOBaHHS, IO MOEIHYIOTh KOPCTKY (opmaizaiiio 3 BUCOKUMU
BUMOTaMH JI0 JICTITUMHOCTI, IIJI3BITHOCTI Ta 3aXUCTY CYCIUIBHOTO 1HTEpECy.

M. I1. KyH1ieBud CaymiHO HaroJionlye Ha TOMY, 110 IOPUJIMYHI KOHCTPYKIIT HE
JUIIEe TEeXHIYHI 3aco0u, a ¥ I1HCTpYMEHTH oOpraHizaiii MmyOJiYHOTO TPaBOBOTO
npocTopy. 3 L€l MO3UIT KOHCTPYKIIA aJAMIHICTPAaTUBHOI MPOLEIYPU BU3HAYAETHCS
K eJIeMeHTapHa (MIKpOpPiBHEBA) OJUHUILIS, 3 K01 OYAyIOThCS OUIBII CKIIaIHI ME30- 1
MeTa-KOHCTPYKIIIT (Hanpukam, «JIepKaBHE YIPABIIHHSI, «HATAHHS
aAMIHICTpaTUBHUX mociayr» Tomo) [4, c¢. 43-47]. Po3BuBatoun 110 1J€10,
FO. M. XKopHOKyli crpaBeUIMBO 3ayBaXKy€, IO Cy4YacHE IPaBO XapPaAKTEPU3YETHCS
B3a€EMOINPOHUKHEHHSIM MYOJIYHUX 1 TMPUBATHUX €JEMEHTIB, YHACIIJIOK YOro
IOPUIMYHI KOHCTPYKI[li MMyOJIIYHOTO TMpaBa BHUKOHYIOTh HE JIMIIE BIIAJHO-
oprasizailiiiti, a i peryJsITUBHO-KOMYHIKaTUBHI QyHKIli. Ha mpuknani KOHCTPyKITii
IOPUIUYHOI 0COOM MyOIIYHOro MpaBa AOCTIAHUK IEMOHCTPYE, IO BOHA BUHUKAE IS
BUKOHAHHS MyOJIIYHUX 3aBIaHb, ajJi¢ BOJHOYAC TIOKJIMKAHA 3a0€3MEUYUTH MOXKIIUBICTh
ydacTi TakuxX CyO0’€KTIB y ILMBUIBHOMY O0OOpOTI Ha 3acajax piBHOCTI M
nucro3uTuBHOCTI [99, c. 42-43]. TlomiOHuit ayani3M BJIACTUBUM 1 KOHCTPYKIIIi
aZIMIHICTPaTUBHOI MPOLIETYpH, KA (POPMAIBbHO HANEKUTh A0 chepu myOmaIduHOTO

mpaBa, aje BoAHouac 3abe3neuye peaizalliio cyd’eKTUBHUX IMpaB MPUBATHUX 0OCI0 y
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mporieci 371MCHEHHS BJIAJTHUX TOBHOBaXeHb. OTXKe, aJMIHICTpaTHBHA TPOIEIypa
MOCTa€e sIK YHIBepcaJibHAa KOHCTPYKI[iS, HI0 TO€JHYE IMIEPATUBHUN XapakTep
BJIQJTHUX PIIIEHb 13 MEXaHi3MaMH IOPUIUYHOI PIBHOCTI, 3MarajibHOCTI M 3aXHCTY
mpaB ajpecaTiB MyONivYHOI BiaaW. 3 OMISIAY Ha 1€, i1 KOHCTPYKTHBHA MPHUPOJA
BiIoOpakae TEHICHIIIO 0 TrapMOHI3aIlli MyOIi4YHO-TIPAaBOBUX 1 MPUBATHOMPABOBUX
NPUHIUIIB y Cy4acCHOMY IPaBOTBOPEHHI, IO BIJANOBIJIa€ JOKTPUHAIBLHUM 3acajiaM
€BPOMNEICHKOr0 aAMIHICTPATUBHOTO MpPOCTOpYy. YXBalieHHS 3akoHy Ykpainu «IIpo
aJIMIHICTPATUBHY MPOLEAYPY» CTaJO JIOTIYHUM KPOKOM y HampsiMi HOPMATHBHOTO
3aKpPIIUICHHS TaKUX MPOLEIYPHUX KOHCTPYKI(IH, SIKI paHille iCHYBaJd MEPEBAKHO B
JOKTPUHAJIBHIN IUJIOMIMHI, 1 3a0€3Me4nsio 1HCTUTYL1HHE OQOpPMIIEHHS MEXaHI3MIB
peanizanii myOaigYHOTO 1HTEPECY Ha OCHOBI PIBHOCTI Ta B3a€MHOI BiJMOBIIAJIBHOCTI
CTOpiH aaMmiHicTpaTuBHOTO Tporiecy [100].

Takok y KOHTEKCTI aHali3y MyOJIIYHO-TIPABOBUX KOHCTPYKIIINA XOTijgocs O
3ayBOKUTHU Ha Te, MO y cdepl MmMyOJIYHOTO MpaBa OKpeMi MPaBOBI TEPMIHHU, IO
HaOyBalOTh 0COOJMBOI (YHKLIOHAJBHOCTI B MeEXaxX IPABOBOIO PETYIIOBAHHS,
TpaHC(HOPMYIOThCSI y TIOBHOIIHHI FOPUIWYHI KOHCTPYKIli. Takow €, 30Kpema,
KaTeropis «Tepopusm», sika Bu3HaueHa B cT. | 3akony Ykpainu «IIpo 60poThOy 3
TEPOPU3MOM» 1 BUCTYNAE HE JIMIIE K Ae(iHIIIA, aje il K CTPYKTypHA MOJEIb, 110
IHIIIFOE OKPEeMHA MPaBOBUN PEXHUM MyOsiuHO-paBoBoro pearyBanus [101]. Toux,
BUXOJSYM 32 MeEXI CyTO BH3HAYAIBHOTO XapakTepy, L HOpPMa AaKTHUBYE
CTPYKTYPOBaHHMI MPAaBOBUIA MEXaHI3M, y SKHH IHTETPYIOThCS KOHKPETHI CyO’ €KTH
(Cnyxba Oesneku VYkpainu, 30poitHi Cunu VYkpaiHu, oOpraHd MiCIIEBOTO
CaMOBpSIJIyBaHHS, CYJId TOIIO), MPOIEaypHu (KOHTPETEPOPUCTUYHI 3aX0J/I1), TIPABOBI
HacHiAKu (OOMEXEHHs TIpaB, 3aMpOBaPKCHHS OCOOJMBOTO TPABOBOTO PEXKHUMY,
KpUMIHAJIbHA BIJNOBIJANBHICTE), @ TaKOX TrapaHTii (KOMIICHCALIMHI MeXaHI3MH,
CYJIOBU KOHTPOJIb, TOTPUMAHHS CTAaHAAPTIB MpaB JIOANHM). BianoBigHo, ropuanyHa
KOHCTPYKIliSI «TEpOPU3MY» BHUKOHYE JEKUIbKa (PyHIaMEHTaIbHUX (PYHKITIN:
MOJICNIIOI0YY, PEryJIsTUBHY, 3axucHy. OTXKe, AOUUIBHO TOBOPUTH TPO TE€, WIO
IOPUANYHI KOHCTPYKLII y myOJi4HOMY MpaBl MOXYTh (DOpMyBaTHCS Ha OCHOBI

MIPaBOBHUX TEPMIiHIB, skl HAOYBarOTh HOPMATUBHOI 1HPPACTPYKTYpH Ta 3a0€3IEeUyIOTh
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CHUCTEMHY peasi3aliio Jep>KaBHOI MOJITUKH y cHerudiuHux cdepax. Y BHUMAIKY
KOHCTPYKIIIi «Tepopru3M» MaeMO MPUKIIAA MPAaBOBOI MOJIENI, 1[0 MOEIHYE JEKCUYHE
3HAYEHHS, HOPMaTUBHY CTPYKTYpPY, CYO €KTHY apXITEKTOHIKY Ta MPOLETYPHY JIOTIKY
peainizaiii, 1 THM CaMHUM BUKOHY€ pOJb €()EKTHMBHOIO MPABOBOTO 1HCTPYMEHTY Y
cepi HaIllOHATBLHOT OC3IEKHU.

VY 1poMy AOCHIIKEHHI MU TaKOXK XOUYEMO 3BEPHYTHCS JO KPUTUYHOI MPaBOBOI
teopii (Critical Legal Studies, CLS) m06 3BepHyTH yBary Ha MO3UTHBHI Ta HETaTHUBHI
aCMeKTU MyOJIYHO-TIPABOBUX IOPUANMYHUX KOHCTpYyKIi. Lls Teopis chopmyBanacs
Hanpukinii 1970-x y npangsx . Kenneni, P. JIBopkina, P. Yarepa ta A. XaHrta sk
peakiis Ha (QOopManiCTUYHI MIAXOJH, K1 MPE3IOMYBAIM HEUTPANbHICTh MpaBa. Sk
HanpsM JociikeHHs npaBoBux siBull CLS Harosomrye, mo npaBoBl HOpMH U
KOHCTPYKIIIT 3aBXJW MPOHU3AaHI COLaJIbHUMU, EKOHOMIYHMMH Ta MOJITUYHUMHU
1HTEepecaMu ¥ 4acTo CIYryIOTh IHCTPYMEHTaMU JIETITUMAIlll BIagHUX BigHOCHH [102—
104]. Taka mo3uIlisi BIAKPUBAE MPOCTIP JJII BUOKPEMJICHHS SIK MO3UTHBHUX, TaK 1
HEraTUBHUX aCIEKTIB MyOJIIYHO-TIPABOBUX IOPUAMYHUX KOHCTpYKUId. [lepelinemo 1o
iX JeTaabHOTO aHali3Yy.

VY nyGniyHOMY MpaBi IOPUAMYHI KOHCTPYKI[lT BUKOHYIOTh HU3KY MO3UTHUBHUX
byHKIIIM, SKI 3yMOBJIEHI IXHIM MPU3HAYEHHSM SK 1HCTPYMEHTIB YHOPSJIKYBaHHS
BJIQJI Ta 3aXHUCTY IMPaB 1HIUBIIIB.

[To-mepire, yepe3 3anmpoBaHKEHHS HATISKHUX MPOIEAYD, 110 BOHU TapaHTYIOTh
CIPaBEIJIMBICTh Y MOBOJKEHHI 3 IHIIUMHU Cy0’€KTaMu MyOI14HO-TIPaBOBUX BIAHOCHH.
Hanpuknan, MOXIMBICTh aJMIHICTPATUBHOIO M CYJOBOTO OCKap>KEHHS BIAJU
3a0e31euyloTh MPaBOBY BHU3HAYEHICTh 1 MIHIMI3YIOTh CBaBULIS OpPraHiB, 30Kpema,
BianoBiAHO 10 cT. 264 KACY y cynoBoMy mHoOpsSaKy MOXYTh OyTH OCKapKeHi
HOPMATHUBHO-TIPAaBOBI ~aKTHM oOpra”iB BukoHaB4oi Biaau, APK, wmicueBoro
CaMOBpSAIyBaHHs Ta aKTU 1HIINX Cy0’€KTIB BJIaJHUX MOBHOBaxeHb [83]. Lle moxinBe
3aBASKA FOPUIUYHINA KOHCTPYKIIT TMO30BHOTO MPOBAHKEHHS B OKPEMHUX KaTETOPisX
aJMIHICTPaTUBHUX CIIPaB.

[To-mpyre, opuan4Hi KOHCTPYKIi, SKI 3aKpIIUIIOIOTh MEXaHI3MHU CYZOBOTO

KOHTPOJIIO (BKJIFOYHO 3 JIisIMU €BPOIEUCHKOr0 Cyy 3 MpaB JIOJAUHU) GOpMaTi3yIOTh
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MPOIIETypH TIEPEBIPKA 3aKOHHOCTI PIlIEHh OPTaHiB JEp>KaBHOI BJIAJH, BKIIOYAIOYN
IOPUCIUKINIO €BpONEHCHKOro Cyay 3 mpaB JiroawHH. [IpakTruHa peamizallis 1bOro
MEXaHI3My IPYHTYEThCS Ha ToJioKeHHs X KoHBeHIIi mpo 3axUCT MNpaB JIIOJAUHU 1
OCHOBOTIOJIOXKHUX cBoOOm (1950 p.) [105], mo mepembayae BiAMOBINATBHICT
JIEp’KaBU 3a TMOPYIIEHHA TakuX (yHIAMEHTAIBHHUX TMpaB, K CBOOOJA BUPAKECHHS
nornsifiB (ct. 10) Ta mpaBo Ha copaBemuBui cyna (cT. 6). OTOX BIAMITHMO, IO
IOpUIMYHA KOHCTPYKISl  1HIWBIAyadbHOTO TO30BY BHUCTyNMae€ e(PEKTUBHUM
IHCTpYMEHTOM  peaii3ailii  TpaHCHAIIOHAJLHOTO  KOHTPOJIO 32  SKICTIO
IPaBO3aCTOCYBAHHS.

[lo-Tpere, myOMIYHO-IPABOBI KOHCTPYKIIi, $KI 3aKpIILIOIOTh MOJIITHKY
nudposizamii  MyOIIYHO-MPABOBUX BIAHOCHH IMIJIBHINYIOTh MiA3BITHICTh BJIAJH,
HaJal04yu IpoMajiiHaM MOXJIMBICTh OTPUMYBATH JIaHl MO Jli OpraHiB 1 OCKap>KyBaTu
pllIEHHS, 1110 MOPYIIYIOTh iXH1 iHTepecu. Hanmpuknazn, 3akon Ykpainu «IIpo moctyn
70 MyOIiYHOI 1H(pOopMalii» 3aKpITUI0e KOHCTPYKINT 3a0e3medeHHs mpaBa Ha JOCTYII
o0 myOmiyHOi 1HQOpMauli, MOPSAKY JOOCTymy J0 myOmiuHoi 1H(opMarii,
ONPHWJIIOAHEHHS y0siuHO1 iHpopmartii Tomro [106].

He3Baxaroun Ha 3HA4YHy TO3UTUBHY (DYHKIIOHAJIBHICTh, IOPUINYHI
KOHCTPYKIli MyOJNIYHOTO TpaBa HE € KOHUENTyalbHO HEUTPAIHbHUMHU YU
YHIBEPCAIBHO TPOTPECHUBHUMHU. Y TEBHUX KOHTEKCTaX BOHM MOXXYTh BUCTYIMATH
IHCTpPYMEHTaMH Jierajii3alli CUCTEMHOI HEPIBHOCTI, MOJITUYHOTO TUCKY, OOMEXKEHHS
NpaB JIOAUHM a00 OIOPOKPATHYHOTO CBABiMIA. IXHIM 3MiCT, MeXi Ta MeXaHi3Mu
peanizaliii BU3HAYAIOTHCS HE JUIIE HOPMATUBHOIO JIOTIKOIO, a i MOJITUKO-TIPAaBOBOIO
BOJICIO 3aKOHOJIABIS, aIMIHICTPATUBHUMU MPAKTUKAMHU Ta 1HCTUTYIIHHUMH LUISIMH.
Opunnuni koHCTpyKIii, $Ki (QopMaIbHO BCTAHOBIIOITH MEX1 JEp:KaBHOTO
pETyIIOBaHHS, MOXXYTh BOJHOYAC CIY)KHUTH MEXaHi3MaMH HaJAMIPHOTO OOMEXEHHS
npaB. Hampukman, 3akon VYxkpainu «[Ipo 6opoTe0y 3 Tepopu3MoOM» MICTUTH
KOHCTPYKIIIO «TEPOPUCTUYHOT TISTBHOCTI», sIKa BU3HAYEHA JIOBOJII IIMPOKO, IO
MO>K€ CTBOPUTH PU3MKHU JOBUIBHOIO TIIYMAy€HHS Ta 3aCTOCYBAaHHSI IOJO OCIO, sIKi
KPUTHKYIOTh BJIay a00 3aiMarOThCs MPaBO3axMCHOIO AisutbHICcTIO [101].

Takoxx 3a CBOIM 3MICTOM HOPUAUYHI KOHCTPYKIIT MOXKYTh OyTH c(hOpMOBaHI B
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1HTEpecax TOMIHAHTHUX TPYII, BI0Opa)kalouu CUCTEMHY aCUMETPII0 MIXK JIE€P>KaBoIO 1
rpomaasiHUHOM. Hampukiaa, KOHCTPYKIli aAMiHICTPYBaHHS COIIaIbHOT IOTIOMOTH B
VYkpaini yacto nepeadadarTh CKIIAJIHI MPOIECypPHI BUMOTH JI0 3aSBHUKIB (30KpeMa,
Mao3a0e3NeyeHnX TPOMAJSH, BHYTPIIIHBO MEpPEMIIICHUX O0ci0), M0 YCKIATHIOE
noctyn 1o npaB. Lle € mposiBoM MpolieypHOi HEPIBHOCTI, SIKa 3aKPIIUIIOEThCS Ha
PIBH1 KOHCTPYKIIi# 1 HOpPMaTUBHUX (POPMYITIOBAHb.

Takox y 11bOMy KOHTEKCTI TpeOa 3BEpHYTH yBary Ha Te, 10 MyOJI19HO-TIPaBOBI
KOHCTPYKLIi YacTO BIIPI3HAIOTHCS HU3BKOIO THYYKICTIO, IO NMPU3BOAUTH 10 BTPATU
aKTyaJIbHOCTI B YMOBax LIM(PPOBOi TpaHchopMalli uu cycniibHUX Kpu3. Hanpuknan,
aJMIHICTPATHBHI MPOLEAYPH, 3aKPIIUIEH] B CTApUX BIJOMYUX IHCTPYKLISIX, MOXKYTb
CYNEpPEUYUTH CY4YaCHUM IMIJIXOJaM €JIEKTPOHHOTO BpSIyBaHHS. YXBaJCHHS 3aKOHY
VYkpainu «lIpo agmiHicTpatuBHy npouenypy» y 2022 poui Jiviine 4acTKOBO BUPILIY€E
II0 TpoOJieMy, OCKUIbKM Ha TMPAKTHIll peali3allii HOBHX KOHCTPYKIIA MOTpedye
CYTTEBOT'O OHOBJICHHS cTapux HOpMaTuBHUX (opm [100].

VY KOHTEKCTI JOCHIIKYBaHOT POOIEMH CIIiJI TAKOXK 3ayBaXKUTHU, IO Y JACSKUX
BUIAJIKaX KOHCTPYKIII CIIPUSIOTh YTPUMAHHIO B Yy PyKaxX 1HCTUTYLIMHHUX EJIiT.
Hampuknan, 3aKOHOAABCTBO NP0 JEPKaBHY CIyKOy MICTUTh CKIJIaJHI MPaBOBI
KOHCTPYKIIi OllIHIOBaHHS €()EKTUBHOCTI Jiep>kaBHUX Ciy»)O00BIIiB (Po3ain IV 3akony
VYkpainu «IIpo nepxkaBuy cimyxOy», [Topsaok mpoBeneHHsS KOHKYpPCY Ha 3alHATTA
nocaj JEpXKaBHOI CIyKOU), [KI MOXYTb BHKOPHUCTOBYBAaTHUCh JJII YCYHEHHS
«KHE3PYYHHX» KaHIAMIaTiB a00 MOoCHICHHS naTpoHaTHoro BBy [107-108].

BignoBigHo, y Mexax CcydacHOI TMpaBOBOi JOKTPUHM JAeAaii YiITKIIIe
apTUKYJIIOETHCSI  HEOOXIAHICTh  MEperjisily Ta  BIAOCKOHAICHHS  HOPUANYHUX
KOHCTPYKUINA MyOIIYHOTO MpaBa 3 ypaxyBaHHIM SIK iXHBOI POJl B PEryISTUBHOMY
MEXaHI3Mi Jiep’KaBM, TaK 1 pHU3HUKIB iXHBOI (OpMani3oBaHOi PUTITHOCTI,
HEBU3HAYEHOCTI a00 HaBITh penpecuBHOro norexiiany [109, c. 30-33].

AHani3yioud NO3UTHBHI Ta HETATHBHI aCMEKTH YMHHUX KOHCTPYKIIH, 30KpeMa
y cdepi myOaidyHOr0 aMIHICTPYBaHHS, aHTUIUCKPUMIHAIIIHOT TTOTITUKH, O€3MEKH Ta
JTOCTYIly 10 MyOsiuHOl iH(OpMAaIlii, BHIAETHCA AOUUIBHUM OKPECIUTH OCHOBHI

HaMpPsIMKH iX pepOpMyBaHHS.
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[lo-mepmie, HEOOXITHUM € YTOUYHEHHS Ta 3BYXKEHHS JUCKPEIIMHMX
MOBHOBAXEHBL Cy0O’ €KTIB myOsiuHoro ympasiiHHs. lle mependadae 3ampoBapKeHHS
YITKIIIMX 3aKOHOJABUUX KPHUTEPIiB MPUUHATTS YIPaBIIHCHKUX PIIICHb, a TaKOXK —
00O0B’SI3KOBUX TIpolleyp OOTpyHTYyBaHHA. HaamipHa mmpoTa aaMiHICTPATUBHOI
JTUCKpellli, W0 XapakTepHa JUIsi HHU3KM YUHHUX KOHCTPYKILIM (30KkpemMa B
3aKOHOJABCTBI NpO MyONiYHY CaykOy, MO3BUIBHI MNPOLEAYPH, AHTHKOPYMIHHUMA
KOHTPOJIb), HE JIMIIE PO3MHUBAE MEXKI MPaBOBOI BU3HAYEHOCTI, a I CTBOPIOE yMOBHU
JUISL IOTEHLIMHOT O 37I0BKMBAHHSA BIIA0KO.

[lo-npyre, mMiIBUILNEHHS PIBHSA 3aly4€HHS TPOMAJICHKOCTI, Hacammepen —
MPEICTAaBHUKIB yPa3IUBUX TPYII, Y MPOLIEC HOPMOTBOPEHHS € KPUTUYHUM YUHHUKOM
JEMOKpaTu3allii OpPUAUYHUX KOHCTPYKIiH. HemocrtatHs 1HKIIO311 y po3pooii
yOJIYHUX HOPM MPU3BOAUTH A0 CTBOPEHHS KOHCTPYKIIiH, 0 IrHOPYIOTh COI[IaIbHY
HEOJHOPIAHICTh, TEHJEPHI Ta ETHOKYJbTYPHI OCOOJMBOCTI, IO 3HUXKYE
e(EeKTUBHICTH Ta JIETITUMHICTh MPABO3aCTOCYBAHHS.

[To-Tpete, Tpeba akIEHTYBaTH Ha PETYJSIPHOMY MEperiisiiai 3aKOHOJAaBCTBA,
sKe, 3a3BUYai, MICTUTh IOPUIUYHI KOHCTPYKINi 3 HAJATO MIUPOKUMHU BU3HAYCHHSIMU
KJIFOUOBUX TEPMIHIB (HANpUKIAJ, «TEPOPUCTUYHA [ISJBHICTB», «CIPHUSHHSA
TEPOPU3MY»), 1110 MOPOJIKYE BUCOKI PUZHKHU JOBIILHOTO TIIyMaueHHS 3 OOKY OpraHiB
oe3neku. BnpoBamkeHHs diTkux (GopmyitoBaHb, 3 ypaxyBaHHsMm crannapTiB €CILI,
CIPUATUME 3aMI00IraHHIO 3J0BXXUBAaHHSAM y MPAaBO3aCTOCOBHINM MPAKTHIIL.

[lo-ueTBepTe, BaXXJMBO CHPUITH PO3MIUPEHHIO MPAKTUKKA BUKOPHUCTAHHS
THCTUTYTIB MPSIMOi J€MOKpATii — TaKUX SIK TPOMAJCHKI CIyXaHHs, KOHCYJIbTaTUBHI
ONMUTYBAaHHS, MICIEBI pepepeHayMrU — 3 METOI0 HaJaro/PKeHHs TOPU30HTAIBHOIO
OamaHCy MDK IMIEPATHUBHICTIO BIJIQJHOTO BIUIUBY 1 JWUCHO3UTHBHICTIO Y4acTl
rpomajsiH. e no3BoauThk hopmyBaTH myOaIYHO-TIPABOBI KOHCTPYKIIii, SIK1 € HE JIMUIIIE
e(eKTUBHUMHU IHCTPYMEHTAMH YIIPABIIIHHA, a ¥ CIPaBEUIMBUMHU PaMKaMH MPABOBO1
B32€EMO/IIi MIXK JIEP’KaBOIO Ta CYCI1JIBLCTBOM.

OTxe, cucTeMaThyHa HAyKOBa KpUTHKA, MOEJHAHA 3 KOHUENTYyaJbHUMHU
pedopMaTOPCHKUMH 1HIIIATHBAMU, 37aTHA HAJATH MTyOIIYHO-TIPAaBOBUM IOPUINIHIM

KOHCTPYKIIISIM HOBOi SIKOCT1: THYYKOCTI, MiJ3BITHOCTI Ta COIIAJIbHOI peIeBaHTHOCTI.
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Ix Tpancopmarnis Mae BinOyBaThCs He yepe3 CHPOLIEHE OHOBIEHHS IOPHIMYHOIL
TEXHIKH, a MUIAXOM TIUOOKOTO OCMHCICHHS pOJil KOHCTPYKIN y 3a0e3nedeHHi
JIETITUMHOTO TOPSAKY, MPOLEIYPHOI CIPAaBEAJIMBOCTI Ta YTBEPHKEHHS IIHHOCTEH
IIPaBOBO1 JEprKaBU.

Takox BapTo 3ayBaKUTH, IO y IMyOJIIYHO-TIPaBOBIM cdepil crocTepiraeTbes
OCOOJIMBUN THUI B3a€EMO3AJIEKHOCTI. 3 OIHOro OOKy, MyOJilYHE MpaBO yepe3 CBIU
IMIIEpaTUBHUNA XapaKTep 3a7a€ XOPCTKI HOPMATUBHI «pPaMKW», SIKI BHU3HAYAIOTh
apXITEKTOHIKY MallOyTHBOI IOPUINYHOI KOHCTPYKIIii. 3 1HIIOrO OOKYy, came 3aBsIKU
YITKO BHUOYJyBaHI KOHCTPYKLIi (HampuKiIad, KOHCTPYKIIl aJMiHICTPATUBHOI
NOCIIYyTH) CTa€ MOXJIMBHM peajbHE BTUICHHS MOTEHIaly MyOJIYyHOI Tanmy3l B
3aKOHOTBOPYIM MPaKTHUIll, [0 pOOUTH TMPABOBE PETYJIIOBAaHHA JIIEBUM Ta

MPOTHO30BAHUM.

2.2. OcobauBoCcTi PYHKUiIOHYBAHHS OPUAUYHUX KOHCTPYKUIHA Yy mpoueci

(opmyBaHHA rajy3ed NIpUBaTHOIO NpaBa

VY KOHTEKCTI OCHIJDKEHHS HOPUAMYHUX KOHCTPYKIIA MyOIIYHOTO TpaBa
nepexiJi J0 aHali3y MPUBATHOIPABOBOTO CETMEHTAa BIJIKPUBAE HOBI TOPU3OHTU
PO3yMIHHSI MEXaHI3MIB IPABOBOIO MOJENIOBaHHS. SKIo B MyOJIYHOMY MpaBi
KOHCTPYKIIi 37e0UIbIIOr0 CIYTylOTh 1HCTPYMEHTOM JIeTITUMAIii Biagud Ta
3a0e3Me4YeHHs] IMIEePAaTUBHUX OOOB’SI3KIB, TO TIPHUBATHONPABOBI KOHCTPYKTH,
HaBMakKW, CKEPOBYIOTh YyBary Ha CBOOOJY BOJICBUSBICHHS 1 PIBHOIPABHICTh
y4acHHMKIB. MeTa 1[pOro MIAPO3IITY CHOPSAMOBAaHA HA BUSBICHHS BIUIMBY
JTUCTIO3UTUBHOTO METOAYy Ha (OpMyBaHHA TPUBATHONPABOBUX IOPUIANYHUX
KOHCTPYKIIi,  NUIIXOM  CTBOPEHHS  THYYKMX  paMOK  JJis  peamizarii
MPUBATHOMPABOBUX HOpM. OTke, aHami3 POl OPUAUYHUX KOHCTPYKIIH Yy
NpPUBATHOMY MpaBl Ma€e Ha MeETI IOKa3aTH, 110 BOHM HE JIMIIE CTPYKTYPYIOTh
JIOTOBIpHI W MailHOB1 BIIHOCHHH, a i 3a0e3MeuyloTh CTaOUIbHICTh, IPOTHO30BAHICTD

Ta €(EeKTUBHICTh MPABOBOTO PETYIIOBaHHS 3a paxyHOK YHidikamii mpoueayp i
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CTaHAapTU3AIli] KIIFOUOBUX €JIEMEHTIB YTO/I.

3ragaeMo, 1o y miapo3ain 2.1 HaMu BCTAHOBJIEHO, IO y MPABOBIN JOKTPUHI
ICHye po3MeXyBaHHSI Ha MyOJiiuHe Ta mpuBaTHe npaBo. Hamu Bu3HaueHO, 10 1eH
dbyHIaMeHTaIbHUN MO TIMOOKO BIUTUBAE Ha T€, K PETYJIOIOTHCS BIAHOCHHHU B
cycniabcTBl. Tpeba BIAMITHTH, IO OKpECIeHa MpaBOBa JAUXOTOMIS HE IPOCTO
aKaJeMidHa JUCKYCIis, a KJIIOUOBHM KPUTEPIH, 1110 BUSHAYAE MPHUHITUITNA B3a€EMO/IIT MIXK
JIEpKaBOIO Ta PI3UYHUMH 1 FOPUAMYHUMHU 0COOAMHU, a TAKOXK MK CaMUMH (PI3UUHUMU
Ta IPUIXYHUMHU 0coOamMu. Xoua pi3HI HAyKOBI IIKOJIM MPOMOHYIOTh BIACHI KPUTEPIi
JUIS 1OTO PO3pI3HEHHS — OyAb TO TpPEeAMET PEryJIIOBaHHSA, METOAU IMPABOBOTO
BILIMBY 4YM C(PEpH IHTEPECIB — YC1 BOHU CXOJATHCS HA TOMY, 1110 CYTHICTb MyOI14HOIO
Ta MPUBATHOTO TMpaBa KapJAUHAIBHO BIIPI3HIETHCSA. PO3yMiHHA IMX BIAMIHHOCTEH €
KPUTUYHO BaXKJIMBHM, aJ[’)K€ BOHO IMOSICHIOE, YOMY IOPUINYHI KOHCTPYKIIII Y KOXKHIN
13 ux cep PyHKIIOHYIOTh 32 BIACHUMHU, YHIKAIBHUMH MIpaBUJIaMU, Bi1I0OpaXkarouu
MPUHITUIH BJIQJHOTO MIAMOPSIKYBaHHS UM K, HABIIaKH, PIBHOCTI CTOPIH.

Ha tii po3KpuTTss HaMM CYTHOCTI MyOJIYHOTO IMpaBa y NONEPEIHbOMY
MIIPO3/171 BBAXKAEMO JIOTIYHUM OKPECIMTH OCOOJIMBOCTI IpaBa IPHUBATHOTO, IO
JACTh MOXJIMBICTh HAa HAJEKHOMY pIBHI OLIHUTH CYTHICTh MPUBATHONPABOBUX
IOPUUYHUX KOHCTPYKITIA. MU B)Ke BIEBHWIKCS MPU MPOBEACHH1 JOCTIHKSHHS, 110 Y
Cy4yacCHOMY TPaBO3HABCTBI ICHYIOTh PI3HOMaHITHI Ta MOACKYAH IUCKYCIAHI TOYKU
30py HIOJA0 TOTO, SK KOPEKTHO BHM3HAYUTH MOHATTS MYyONIYHOTO Ta MPHUBATHOTO
npasa. Lle po3aMaitTTsa miaxoaiB BimoOpakae CKIIAIHICTh Ta OaraTorpaHHiCTh MPaBOBOI
peabHOCTI.

3okpema, O. C. lopde BuzHauae, mo (GopmMyBaHHS NPUBATHOTO IMpaBa Mae
rIMOOKI ICTOPUYHI KOPEHI 1 MPOCTEXKYEThCS Yy BCIX ICTOPHUYHUX (opMax IpaBa —
paboBnacHUIIbKOMY,  (eofaibHOMYy,  KanTIaJICTUYHOMY,  paJsSHCBKOMY  Ta
MOCTPaIHCbKOMY. BOHO TpyHTY€ThbCS Ha TOBAapHOMY BUPOOHHUIITBI Ta TOBAPHOMY
00Iry 1 aBTOp 3ayBaxKye, IO TaM, Ji¢ iX HEe Ma€, BIJICYTHE 1 MPUBATHE MPABO, OCKIJIbLKU
TOBApHO-BUPOOHUY1 BITHOCUHU O0YMOBJIIOIOTH PIBHOMPABHICTh CYy0 €KTIB MMPUBATHO-
npaBoBux BigHocuH [110, c. 11-12].

Hanpuxnan, B. II. Brnacenko mnpomoHye J0BOJI MIMPOKE BU3HAYCHHS,
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po3risaaouy myOiiuHe MpaBo SIK IHTETPOBAaHY CYKYIHICTh Y3TOJDKEHHX HOPM, IIO
MalOTh Ha METI PEryJIOBaHHS JCPKaBHUX, MIKIECP)KaBHUX Ta CYCIUIbHUX BiTHOCHH.
{1 HopMH, 3a ii KOHIEIMIIEI, CTPYKTYPHO PO3IMOALICHI 32 Taly3eBUM IPUHIIUIIOM,
OXOIUTIOIOYM PI3HI Traiy3i, Miaramy3l Ta IHCTUTYTH TpaBa. [IpuBaTHe mpaBo,
cnuparounck Ha no3utito O. [. XapuToHOBO1, TPAKTYETHCS K aHAJIOTTYHA CYKYITHICTb
y3rOJKEHUX HOpPM, MpoTe 3 (OKYCOM Ha pPEryIloBaHHI MalHOBO-BapTICHUX Ta
0COOMCTUX HEMaWHOBUX BIJHOCHH, fKI TaKOX MalTh BJIACHY CTPYKTYpHY
OopraHizailito B Mexax Tally3el, mijramy3ei Tta 1HCTUTYTiB mpaBa [111, c. 154-156;
112, ¢. 6-11]. 3i cBoro 6oky, M. 1. Ko3toOpa BCTaHOBJIIOE, 110 MPUBATHE MTPABO CJIiT
PO3TIIAAATH SIK CUCTEMY TIpaBa, IO PETYIIOE BIAHOCHHHU, SIKI MPSMO HE CTOCYIOTHCA
nyOnmiyHOi Biaau, TMOB’sI3aHI 3 peaji3allield 1HTEpPEeCiB OKpeMHX ocl0, sKi Ha
3araJlbHOJICPKAaBHOMY PiBHI BHU3HAYAIOTHCS Ta 3aXHUINAIOThCA NpaBoM [45, c. 147].
Jlemo iHIMIA, aje HE MEHI BaxJIMBHUHM, akieHT poouts JI. A. Jlymp, sika GauuTh
NOJIJ MpaBa 4yepe3 MpPU3My METOJIB IPaBOBOrO perynioBaHHSA. BoHa BU3Hadae
nyOJiyHe TpaBo SIK MiJICHCTEMY HOPM, OCHOBHHMM 3aBJIaHHSIM SIKOi € IMIIEpAaTHUBHE
pEryJoBaHHS BIJIHOCMH MDK FOPHIUYHO MiANOPSIKOBAHUMH CyO’€KTaMH, /1€ OJHA
CTOpOHA (ZeprkaBa abo 1i OpraH) 3aBJAW Ma€ BJIaJIHI TTOBHOBAXKEHHS HAJl 1HIIIOO.
HaromicTe mnpuBaTHe NpaBO PO3YMIETHCA SIK MIJACHUCTEMa HOPM, IO PETYIIOE
BIJIHOCUHU MIXK IOPUAMYHO PIBHUMHU CyO’€KTaMH, BUKOPUCTOBYIOUU MPHU I[HOMY
mucnosutuBHUA MeTon [113, c. 156]. Lei miaxin 4iTko BUAUIAE QyHIAMEHTAIBHY
BIJIMIHHICTB Y CITOCO01 B3a€MOIii CTOPIH.

i pi3HI MOrNIAIM HAyKOBIIB HAa CYTHICTh MyOJIYHOIO Ta MPUBATHOrO MpaBa
MIEPEBAKHO 3BOMATHCS 10 THTAHHSA PO KPUTEPii, M0 Jie)KaTb B OCHOBI IXHBHOTO
dbopMmyBaHHS: 11e MOKE OYTH TMPEAMET, METOJ[ PETYIIOBAHHS, B3a€EMOJisl CyO’ €KTIB
MPaBOBIIHOCHH a00 > ixHS KoMOiHamis. OjHak, HE3Ba)XKalud Ha TEOPETHYHI
JUCKYCii, TAaKWi MOALT Ma€ TIMOOKY 1 He3anepeyHy MPaKTHYHY 3HAUYIIICTh. AJDKe
nyOnmiyHl Ta TpPHUBATHI CYCIHUJIBbHI BIJHOCHMHH 3a CBOEIO TPHUPOJOID HACTIIBKU
BIJIMIHHI, IIT0 HE MOXKYTb OyTH BperyJibOBaH1 OJJHAKOBUMU ITPAaBOBHUMHU MEXaHI13MaMH.

OTxe, BU3HAYUMO O3HAKW MPUBATHOIO IMpaBa, IO YITKO OKPECTIOIOTH HOro

0Cco0JIMBOCTI, (DOPMYIOUU CBOEPITHUNA «KapKac» sl (GYHKIIIOHYBaHHS BiATOBITHUX
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IOPUIMYHUX  KOHCTPYKLIM. VY3aradbHeHHS TO3ULIA TEOpPETHKIB TmpaBa B.
[1. Bnacenka, P. b. Tonmonescekoro ta H. B. deninoi cBiqUuTh Mpo BUCOKHUI CTYIIHb
KOHBEPTEHIIIi B PO3yMiHHI CYyTHOCT1 IIPUBATHOTO IIpaBa sIKk aBTOHOMHOI MiJCUCTEMHU B
MeKax MPaBOBOi CUCTEMH, BOJHOYAC BUSBISIOUN aKLIEHTYallil, 10 JeTani3yloTh HOTO
cnenudiky [111; 114]. O. I. MUKOJCHKO BHOKPEMIIIOE HHU3KY O3HAaK MPUBATHOTO
nmpaBa, cepel SKUX KIIOYOBUMHU €: PEryjIloBaHHS BIJIHOCUH MDK MPUBATHUMU
ocobamu 0e3 BTpy4yaHHS JIep>KaBH 3 MO3HIII CyOOpauHAIl; MPIOPUTET MPUBATHOTO
IHTEpeCy, IO peali3yeThCsl uepe3 EKOHOMIYHY CBOOOJYy, PIBHICTh CYO €KTIB
TOCIOJAPIOBAHHS Ta 3aXHMCT BJIACHOCTI; ABTOHOMISl BOJIEBUSIBJICHHS CTOpPIH IpH
3MIMCHEHH] TpaB; IIMPOKE 3aCTOCYBAHHS JOTOBIPHOI (OpPMU SK OCHOBHOTO
IHCTpyMEHTa pEryJIlOBaHHs; HOPMAaTHBHE 3a0€3MEUYEHHS CYJOBOTO  3aXUCTY
CyO’€eKTMBHMX TIpaB; MepeBara JAUCHO3UTUBHUX HOPM, fAKI IependavyaroTh
CaMOBIJIOBIJAIBHICTh 32 BJIACHI Jii; 30€pEKEHHS KIACUYHOI IOPUIUYHOI TEXHIKU
npu GpopMyBaHHI IpaBOBUX HOpM [98, ¢. 61-63].

P. b. Tononescekuii Ta H. B. ®enina, 31 cBoro 00Ky, (OpMYyHOTh HYOTHPHU
0a30B1 KpuTepili BiIMEXKyBaHHS IPUBATHOTO BiJl MyOJIYHOTO TpaBa: MPUBATHUUN
1HTEpeC SK MapKep MPUBATHOTO MpaBa (Ha NPOTUBAry AEp>KaBHUM IHTEpeEcam y
myOJIIYHOMY TIpaBi); MPeaIMET IIPABOBOTO PETYJIIOBAHHS, III0 OXOIUTIOE BIJTHOCUHH MiX
GIBUYHIMHA W FOPUAMYHUMA 0C00aMH; METOJ KOOpJAWHAIT (AUCTIO3UTHBHUMN), IO
MPOTUCTABIIAETHCS IMIEPATUBHOMY METOJY CyOOpAuHAaLli IyOJIYHOrO TMpaBa;
CyO’€KTHUU CKJIal, SKUH y TMpPUBATHOMY TIpaBl c(opMOBaHUN pPIBHOIPABHUMHU
KOHTpareHTaMmu, a He BIagHuUMH cTpykrypamu [114, c. 170]. Ha nmiacraBi HaBeaeHUX
Nno3uLiid 0aynMMo, 110 MPUBATHE MPABO PO3BUBAETHCS SIK IHCTPYMEHT 3aXUCTy Ta
peamizailii 1HIUBIAyaTbHUX 1HTEPECIB, /1€ IOPUINYHI KOHCTPYKIli CTBOPIOIOTHCS 32
MPUHIUIIOM MaKCUMaJIbHOT JUCTIO3UTUBHOCTI M aBTOHOMI1 BOJII.

Y jmochmipkeHHI  TEOPETHYHUX OCHOB  (DYHKIIOHYBAHHS  FOPUIAMYHUX
KOHCTPYKIIIH y TMpPUBATHOMY TIpaBl BAXKIWUBUM METOJOJIOTIYHUM OPIEHTHPOM
BUCTYIIA€ KOHUENT MPUBATHOTO 1HTEPECY K BU3HAYAIBHOI O3HAKU raiysi. Y IbOMY
KOHTEKCTI 3aciyroBye Ha yBary mo3uiis B. Myxina, sikuii 3a3Havae, 110 IpUBaTHE

npaBo 00’eqHye B cOOl HOPMH, SIKI «PEryJIOITh BIJTHOCHHM, HE IOB’s3aHi 31
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3aicHeHHSIM (QyHKUIN myOniyHOl Biaau y cdepl peanizaiii IpUBaTHUX 1HTEPECIB, 3a
JIOTIOMOTOI0 TUCIIO3UTHBHOTO MeTomy» [115, c. 35]. OcobnuBy Bary B aprymeHTarii
aBTOpa Ma€ IHTepHpeTallis aBTOHOMII BOJII Ta IMPaBOBOi IHIIIATUBU 5K aTpUOyTIB
IPUBATHOTO 1HTEPECY, 110 KOHTPACTYE 3 CyOOPAMHAIIHOIO MPUPOJIOI0 MyOIIYHOTO
iHTepecy. ¥Y cBorw uepry JI. B. KonnydopoBa Bu3Hauae, 1m0 «IpUBaTHUN 1HTEpPEC —
e Oyab-SKWil MaWHOBMM 4YM HEMaWHOBMM i1HTepec ocobu, 1o Oa3zyeTbcs Ha il
BHYTPIIIHIX MEPEKOHAHHAX Ta CIPSIMOBAHHMI Ha peasizaliio ii mpaB, 3aCHOBaHHUI Ha
ETOLEHTPUYHUX MepeKkoHaHHax» [116, c. 29]. Okpecnene 103BOJsE 3aMPONOHYBATU
JIOTIYHUH 1 UUTICHUNA KPUTEPIN ISl pO3MEXKYBaHHS IPUBATHOrO 1 MyOJIIYHOro Mpasa:
IpUBaTHE MpaBO — LEe cdepa, /1€ MpaBO «OOCIYyroBye» IHAMBIAYalbHY BOJIO Ta
pPUBATHY METY, TOAl SIK y MyOJIYHOMY NpaBi MPaBO € IHCTPYMEHTOM peai3allii
3araJibHOTO 1HTEepeCy JAep>KaBU UM CYCHIbCTBA.

OTxe, MO3MIII Cy4aCHUX HAayKOBLIB JO3BOJISIOTH HE JIMIIE YITKO BU3HAUUTU
GyHKIIOHATIBHY BIIOKPEMJICHICTh MPUBATHOTO MpaBa BiJl MyOJIYHOTO 32 KPUTEPIEM
1HTEepecy, a W 3aKJlaCTU KOHUENTyaJlbHI OCHOBU [JIi PO3YMIHHSA IOPUIMYHHUX
KOHCTPYKIIIH y Il Taly3l sIK MOJeNel B3aeMOAll PIBHOMPABHUX CYO €KTIB,
CHOpSIMOBAaHMX Ha peai3allil0 MNpPHUBATHOTO IHTEPECY LUISIXOM HOPMATHUBHOI
camoopranizamii. Takuil TiAXiA € MNPOAYKTUBHUM SK JJIS yTOYHEHHS MeX i
MPUBATHO-TIPABOBUX KOHCTPYKIIM, TaK 1 Il po3poOKH KpUTEPIiB iX onmTuUMIZaIli y
3aKOHOJABCTBI Ta CyA0BIi NPaKTHUII.

dopMyBaHHS IOPUANYHUX KOHCTPYKIIM y TMPUBATHOMY TpaBi 0e3mocepeHbo
3JIEKUTh B IPUPOAHM MPUBATHOTO 1HTEPECY, OCKUIBKM caMe BiH BH3HAYa€e JIOTIKY,
11T i oOMexeHHS peryiasTuBHOI Mojeni. [IpuBaTHull iHTEpec € He POCTO 00’ €KTOM
3aXUCTy, a 3aCaJHUYUM KpHUTEpieM TOOYJAOBH MPAaBOBUX HOPM, SKI JI03BOJISIOTH
cy0’ekTaM peayizyBaTH CBOi IIIJl HaA 3acajgax pIBHOCTI, aBTOHOMIi BOJII Ta
nobpocosicHocTi [117]. Hampukiasa, KOHCTPYKIlisS JOTOBOPY Y MUBIILHOMY TIpaBi HE
JUIIE FOPUAMYHO 3aKPIIUIOe 3000B’s3aHHS CTOPIH, a W IHCTUTYIATI3YE TPUBATHY
1HILIaTUBY, HAJAl0Yd Y4YaCHHKaM IpPaBO CAMOCTIMHO BH3HAYaTH YMOBH, CTPOK,
opeaIMeT Ta 1HII ICTOTHI €JeMEHTH MpaBoBIAHOCHMH. Came NpUBATHUN 1HTEpeC

CIIOHYKAa€ [0 CTBOPEHHS TaKWX KOHCTPYKIIM, $KI 3a0e3MeuyioTh THYYKICTb,
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nependavyBaHiCTh Ta €EKTHBHICTh peatizallii 0COOMCTOT BOJIL.

KpiM TOro, HasBHICTH PI3HUX BHJIB MIPHUBATHOTO IHTEPECY 3YMOBIIIOE
OaratoMaHiTHICTh (hOPM ITPAaBOBOTO MOAEIIOBaHHA. KOHCTPYKIlIS CHiJIbHOT YaCTKOBOT
9u chiibHOI cymicHOi BiacHocTi (cT. 368 IIK Vkpainu) BUHUKae SK BIAMOBIAL Ha
noTpedy ACKUIBKOX OCI0 Yy CHITBHOMY BOJIOJIIHHI MailHOM — y IIbOMY BHIAIKy
IOpUJIMYHA KOHCTPYKIIiS BoOpakae OanaHC MK KOJICKTUBHHUM 1 IMEPCOHAI30BaHUM
iHTepecom [118]. IlomiOHO IHCTHTYT MpPEICTABHHIITBA IPYHTYETHCS HA TpParHEHHI
0coOM pearizyBaTH CBOi IHTEPECH uepe3 IHIIy oco0y 0e3 BTpaTH HOPUIAMYHOTO
KOHTPOJIF0O HaJ MpPaBOBIIHOCMHAMU — L€ TakoXX QopMa peanizauii NpUBATHOI
iHiniatuBu. OTXe, IOPUAUYHI KOHCTPYKLIi B MPUBATHOMY IMpaBl — L€ HE JIMIIE
HOpMAaTHUBHI (pikcaTopH, a ¥ THYYKl IHCTPYMEHTH BTUICHHSI IPUBATHOTO IHTEpPECY B
npaBoBiid ¢Gopmi, 10 1 3a0e3neuvye CTAOUIBHICTh MPABONOPSIAKY 0€3 KOpPCTKOi
IMITEPATUBHOCTI.

3BEpTAalOYNCh JI0 aHaMI3y MpPEIMETy MPaBOBOTO PETYyJIOBaHHS MyOJIYHOTO
npaBa Big3Haunmo no3ulito b. JlepeB’siHKo, sIKUil BCTAHOBIIIOE, 110 MO3UINT YUYEHUX
I0JI0 CYKYITHOCTI CYCIUIbHUX BIJTHOCHH, SIKI BXOJSTh B MPEAMET MPUBATHOTO IMpaBa
3HAYHO PI3HATHCA. ABTOP HE MOTOJKYETHCS 3 TOCIITHUKAMH, SIKi 3BOJATH MPEAMET
IPMBATHOIO IIPaBa BUKIIOUHO [0 LUBIILHO-NIPABOBHMX BiIHOCHH. [pyHTYIOYHCH Ha
MO3UIIISX BITYM3HSIHUX HAYKOBIIIB Ta JOCBiJI TMPOBITHUX CBITOBUX KpaiH 100
noOya0Bu cucteM mpasa, b. JlepeB’stHKO BH3HAYae, 1O A0 MpeAMETa MPUBATHOTO
mpaBa BXOJIATh BIIHOCHHU, SIK1 BPETYJILOBYIOTHCS ITUBLTLHUM, CIMEHHUM, CIIaJIKOBUM,
TOCIIOAAPCHKUM, KUTIIOBUM, 3E€MEIbHUM, KOPIOPATUBHUM, TOTOBIPHUM, BHOOPYUM
Ta 1HIUMH Tany3smu [119, ¢. 248-249]. ¥V cBor yepry B. Kagana ta O. I'yzenko
XapaKTEePHU3yIOTh MPHUBATHE MPABO SIK MIJCUCTEMY IpaBa, MO0 PEryJioe€ MaiHOBO-
BapTICHI BIJHOCMHU W OCOOMCTI HEMailHOBI BIJIHOCUHM, $KI TOJUISIIOTHCS Ha
IHCTUTYTH, Tamy3l Ta miaranysi. [Ipyu nbomMy aBTOpH BBaXaroTh 3a JOLIbHE BIAHECTH
JI0 CHUCTEMHU TMPUBATHOTO IIpaBa BHUKJIIOYHO IMBUIbHE Ta CiMeiiHE mpaBo, a
BIJIHOIICHHS TAKUX Tally3ed SIK rocrnoJapchbke, TPyAOBE, MEUYHE, 3€MeJIbHE Ta 1HIII
raiy3i BBaxawTh cmipuumu [120, c. 63—64]. fAx Oauumo, nmosuuis B. Kaganu ta

O. I'yzenka Ha BiaMiHY Bin mo3uili b. [lepeB’siHko Tsbkie A0 3BY)KEHHS cdepu
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npuBaTHOro npasa. Llei miaxin 6a3yeTbes Ha KIACHYHIN TyaliCTHUHINA JOKTPUHI, SKa
aKIICHTYE Ha KPUTEPISIX AUCIO3UTHUBHOCTI, aBTOHOMIi BOJI, FOPHIWYHOI PIBHOCTI
CTOpIH 1 MPUBATHOTO 1HTEPECY K OCHOBHMX O3HaKaX MPUBATHONPABOBUX BIAHOCHH.
Take OaueHHs Mae Oe3lepedHy HAYKOBY JIOTIKY, MPOTE 3ajHINAE 103a YBarorw Ti
chepu MpaBOBOTO PEryJIIOBaHHS, B SIKUX MIPUBATHUN 1HTEPEC € XOU 1 HE BUHSATKOBUM,
ajie TOMIHYIOYUM (DaKTOPOM.

Y 1bOMy KOHTEKCTI BapTO 3pOOMTH KPUTHUHUN BHCHOBOK: IMOJII IMpaBa Ha
nyOJiyHe 1 mpUBaTHE € BKpail YMOBHHUM, OaraTOBHUMIPHHMM 1 YaCcTO HEMPUIATHUM [0
MEXaHIYHOTO 3aCTOCYBaHHSI B yMOBax 3MilIaHUX (OpM IPaBOBOrO PEryJIFOBAHHS.
[Ipo wme 3a3HavalTh ¥ Takl BigoMi 1uBLIicTH, sk €. O. XapuTOHOB,
O. I. Xapuronosa, B. M. Maxinuyk Ta iamm [121, c. 160; 122, c. 37]. HdiiicHo, y
OUIBIIOCTI CyYaCHHX IMPABOBUX CUCTEM, BKIIIOYHO 3 YKPaiHCBKOIO, MPOCTEXKYETHCS
HASIBHICTH SIK MyOJIYHUX, TaK 1 MPUBATHUX IHTEPECIB y BIAHOCUHAX, SIKI TPAJIULIIMHO
Hajexarb 10 o0ox cdep. Hampuknan, y KopmopaTUBHOMY MpaBl MOETHYIOTHCS
NPUBATHI 1HTEPECH AaKLIOHEPIB 1 MyOJIYHUN IHTEPEC y CTAaOLIBHOCTI PUHKY. Y
TPYJIOBOMY TIpaBl — IHTEpEC MpalliBHUKa (TPUBATHUIN) Ta KOHTPOJIb 32 JOTPUMAHHIM
cTtaHAaptiB npaui (myOmiunuii). HaBiTh BuUOOpYE MpaBo, sIKE BUIAETHCS THUIIOBO
nyOJiYHUM, MOKE€ B OKPEMHUX acleKkTax (HampuKiIall, y PeryJioBaHHI MPaBOBOIO
cTaTycy cy0’eKTiB BUOOpPYOro mpoiiecy 4 (hiHAHCYBAaHHS KammaHiil) HaOyBaTH puc
IPUBATHOMPABOBOI KOHCTPYKLIII.

OTxe, 10 YMOBHOTO KOJia CyCHUJIBHUX BIJHOCHH, II0 MOXYTh OYTH OXOILIEH1
NpeaMETOM TMPUBATHOTO TMpaBa, BBAXAEMO 3a JOIJIbHE BIJHECTU: MaKWHOBI
BIJIHOCUHM (IIUBUIBbHI, TOCMOJAPCHKi); OCOOMCTI HEMalHOBI BIIHOCHHM (CIMEIiHI,
CIMAJKOBI1); KOPIOPATUBHI BITHOCHHH, JI€ PEai3yeThCS aBTOHOMISl BOJI yYaCHUKIB;
3eMelbHI BIAHOCHUHH, SIKILO MepeBakae AOroBipHa GopMa HaAOYTTs Ta KOPUCTYBaHHS
npaBaMU; >KATJOBI BIIHOCMHU IIOJO BOJOMIHHS, HaliMy, mepenadi mpaB; OKpeMi
aCTMEKTU JOTOBIPHUX BIIHOCUH Y cdepl MyOmIYHUX TOCTyT (HAmpHUKIaa, MEJUYHI YU
OCBITHI KOHTPakKTH 3 HEAEPKaBHOIO CTOpPOoHOW). Otxe, mig dYac noOya0BU
IOPUIMYHUX KOHCTPYKIM y mpaBi Tpeba BUXOAUTH HE 3 MKOPCTKOI JAUXOTOMIT

MyOJIIYHOTO 1 MPUBATHOTO, a 3 (PYHKIIOHAJILHOTO aHaNI3y 1HTEpECiB, sIKi JIeXKaTh B
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OCHOBI1 TIPABOBIAHOCHH (SIK HaMH 1 3a3Hadanocs Buie). Came Takuil Miaxia J03BOJISIE
dbopMyBaTH KOHCTPYKIIi, IO aJeKBATHO BiJOOPaKalOTh COIiabHY PEATbHICTh Ta
CHPUSIIOTh €(PEKTUBHOMY IMPABOBOMY DETYJIOBaHHIO. BilmoBinHO, MOXXHa 3poOUTH
BHCHOBOK, IO KOJIO CYCHUIPHUX BIJHOCHH Yy TIPUBATHOMY TIpaBi HE Ma€ TaKOTO
BU3HAYAJILHOTO BIUIMBY Ha (GOPMYBaHHS IPHUBATHO-NPABOBHX  IOPUIUYHUX
KOHCTPYKIIIH SIK MPUBATHUM 1HTEPEC.

BaxxnuBuM KkpuTepieM BHU3HAYCHHS MPUBATHOTO TpaBa SK IMJICUCTEMH IpaBa
TaKOXX BHCTYIIA€ METOJ TMPABOBOIO peryioBaHHs. BiH siBisie cOO0I0 CYKYIHICTb
pUiioMiB, cioco0iB, 3ac00iB BIUIMBY MpaBa HA CYCHUIbHI BIJHOCHMHH, OOYMOBIIEHI
IpeMETO PaBOBOTO perynoBanHs [27, c. 97; 123, c. 78]. Hamu Bxke 3a3Hadanocs y
miapo3/a1ai 2.1, 10 OCHOBHUX METOJIB IPABOBOT0O PETYJIIOBAHHS JBa: IMIIEPATUBHUM
Ta JUCMO3WTUBHUN. IMIIEpaTUBHUI METOJ 32 CBOIMHU BJIACTUBOCTAMHU MPUTAMAHHUN
nyOJMiYHO-IPAaBOBUM  BIJIHOCHMHAM, THMYacoM SIK  I[PUBATHO-TIPABOBUM  —
JTUCTIO3UTUBHUM. JIMCTIO3UTHBHUI METOJ] MPAaBOBOTO PETyJIIOBaHHS BU3HAYAETHCS
aKTUBHOIO Y4YacTIO Ccy0’€KTIB MPaBOBIIHOCUH Y (opmyBaHHI iX 3MmicTy. Hanpuknan,
CTOPOHH JIOTOBOPY KYMIBII-TPOAAXY MOXKYTh CAMOCTIHHO BH3HAYHUTH I[IHY TOBapy,
YMOBHM OIUIaTH, TEPMIHM I[IOCTaBKH, OOMpAO4YM 3 BapiaHTIB, 3alPOIOHOBAHUX
3aKOHOM, a00 HaBiTh CTBOPIOIOYM BJIACHI YMOBH, SKIIO BOHHM HE CylepeudaTrhb
iMriepaTuBHUM HopMaM. FOpuanyHi KOHCTPYKIIIi MPUBATHOTO TIPaBa, Taki SIK IOTOBIP
(ct. 626—654 11K Vkpainm) [118], € BriieHHsAM I1i€l CBOOOM, HAJAlOYU CTOPOHAM
MIUPOKHI MPOCTIP IS Y3TOHKEHHS CBOIX IHTEPECIB.

VY Mexax JIOCHTIKeHHS MPUBATHO-TIPABOBUX OPHIWYHUX KOHCTPYKIIIHA yBary
3acinyroBye nozuuigs O. M. KomopHoro, sikuii BHIUISS€ KOHCTPYKTUBHY HPHUPOITY
JIOTOBOPY fK crernudiuHoro crnocoly peaiizaliii BoJii CTOpiH y cdepi mpuUBATHOTO
npaBa. ABTOp BiJIMiYae€, IO JIOTOBIP SIK IOPUJIMYHA KOHCTPYKIIS MAa€ KOMIUIEKCHUN
XapakTep, MO0 BKIIOYAE Y3TOKEHE BOJICBUSBICHHS CTOPIH, FOPUAUYHI HACHIJIKH, 110
HACTAlOTh y pa3l JOCATHEHHS 3r0JiM, HOPMAaTHBHO BU3HAUCHY (QopMy yKIaJeHHS, a
TaKOK MeXaHi3Mu peaiizamii Ta 3axucty [124]. V Ttakuii crmoci®O J0roBip BHKOHYE
(GYHKIII0O KOTHITUBHOI MOJEN1 TMPUBATHOMPABOBUX BIJHOCHH, BIJOOpa)karouu

CTPYKTYpHY OYyJOBY TMpaBOBHX SIBMIL, IO BIJAMOBIJA€ 3arajJilbHUM O3HAKaM
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IOPUIMYHUX KOHCTPYKILIH, CHOPMYIbOBAHUM Y MOTIEPEAHHOMY PO3ALIL JOCTIKEHHS.

KpiM Toro, ropuandHa KOHCTPYKIIiSI JOTOBOPY € SICKpAaBUM MPUKIAIOM
peanizaii JUCIO3UTUBHOTO METOJy IPaBOBOIO PETYIIOBaHHS, OCKUIBKM 11 3MICT 1
CTPYKTypa BHU3HAUAIOTHCA CaMUMU Cy0’€KTaMU MPaBOBIIHOCHH, IO IPYHTYETbCA Ha
NPUHIAIIAX aBTOHOMIi BOJ, PIBHOCTI CTOpiH Ta cBoOOauM jJoroBopy. Bona
JNEMOHCTPY€E, K KOHCTPYKTHBHA MOJEJIb MOXE BHUCTYINATH 3aCO00M JOCSTHEHHS
IPaBOBOi  BHU3HAYEHOCTI,  CTaOUTPHOCTI  pETryJIOBaHHA Ta  €(EKTUBHOIO
BIIOPSIKYBAHHS MaWHOBUX 1 OCOOMCTHX HEMAaWHOBUX BIIHOCHH. JlOTOBIp y Takomy
PO3YMIHHI HE JHIIE IHCTPYMEHT IPaBO3aCTOCYBaHHs, a ¥ METOJ opraHizari
MPABOBOi PEajbHOCTI, IO JI03BOJISIE AANTYBATH ii O KOHKPETHUX YMOB B3a€MO/IIi
YYaCHHKIB MPUBATHONIPABOBUX BIJTHOCHH.

OTxe, Ha OCHOBI 3MICTYy MAPO3AUTY 2.2 Ta TMONEPEAHIX TEOPETUYHUX
BUKJIAJIOK Yy JUCEPTaIlii MOKEMO BHOKPEMHUTH O3HAKH, K1 MPUTaAMaHHI MPUBATHO-
MIPaBOBUM IOPUIUYHUM KOHCTPYKIIISIM, 30KpeMa:

— 3aKpIIUICHHS AaBTOHOMIi BOJII YYacHHUKIB, IO YITKO HPOSBISETHCS Y
JIOTOBIPHUX MOJIENSIX, SKI O3BOJSIOTH Cy0’€KTaM CaMOCTIMHO BH3HAYaTH 1CTOTHI
YMOBU B3a€MO/III;

— 3a0e3MeYeHHs] PIBHOCTI CTOPIH IUISIXOM BTUICHHS TMPHUHIUITY OPUIUIHOL
pIBHOCTI  Cy0’€KTiB, 1m0  OOYMOBIIOETHCS  BIJICYTHICTIO  cyOopauHAIlil
IPaBOBIJHOCHHAX;

— BCTQHOBJICHHSI TIPIOPUTETY MPHUBATHOTO I1HTEPECY IUIIXOM 3aKPITICHHS
IOpUJIMYHUX TPUHOMIB, CIOCOOIB 1 3aCO0IB  JOCSATHEHHS OCOOMCTHX IUICH, IO
0a3yr0ThCS Ha 1HIWBIIyaJIbHIN MOTHUBAIIll YYACHUKIB;

— 3aKpIUICHHS IOPUAMYHOTO IHCTPYMEHTAPII0 JAUCIO3UTHBHOTO METOMY
IIPaBOBOr0 PEryJIOBaHHS, 30KpeMa, BApIaTUBHOCTI MOBEAIHKU CYO’€KTIB, JOMYCKY
CTBOPEHHS YYaCHUKAMH BIACHUX MPABUJT B3a€EMO/II1;

— THUIOJIOTI3aIlsl MOJENIed MPaBOBIAHOCHH uepe3 (OpMyBaHHS IOPUIUIHHUX
KOHCTPYKIII $K CTIMKUX, TIOBTOPIOBAHMX CXE€M (JIOTOBIp, MPEACTaBHUIITBO,
BJIACHICTB), IO 3a0e3MeuyioTh MepeadadyBaHIiCTh 1 CTPYKTYpPOBAHICTH MPABOBOTO

peryJoBaHHS;
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— (yHKIIOHAJIbHA THYYKICTh, IO MPOSBISETHCS Yepe3 3JaTHICTh MPUBATHO-
MPABOBHUX KOHCTPYKIIH alaniTyBaTUCS IO IIUPOKOTO CIEKTPa KUTTEBUX CUTYAIlil;

— BUCOKa aJalTUBHICTb, KA MPOSABISETHCS Y MOMIUBOCTAX KOHCTPYKIIIH
IPUBATHOTO TpaBa IHTETPYBAaTHCS Yy MpPaBOBY CUCTEMY 3arajoM, HE MOPYUIYIOUU
JIOTIKH CYMDKHHX rajiy3el, 30epiratouu npu oMy BJIACHY crieludiky.

OTtxe, GopMyBaHHS IPUBATHO-TIPABOBUX IOPUIUYHUX KOHCTPYKIIIHA € OJHUM 13
KITFOUOBUX ITIPOIIECIB, IO 3a0e3Mmedye CHCTEMHICTh 1 MepeadadyBaHICTh IMPABOBOTO
peryioBaHHs Y cdepl IpUBATHOTO 1HTEepecy. Takl KOHCTPYKIIii, SIK JOTOBIp, CHiIbHA
BJIACHICTh, MPEICTABHUIITBO, IMOTEKA, TPACT € YCTAJICHHUMH IHCTPYMEHTaMH, SKi
CHPHSIIOTH Y3rOJIKEHHIO IHTEPECIB CTOPIH, FAPAHTYIOTh peali3aliio aBTOHOMII BOJII Ta
3a0e3MneuyoTh (PYHKI[IOHYBaHHS IIPABOBOTO PUHKY.

3 mo3uIil NO3UTUBHOI POJIi, SIKY BIIrParOTh IPUBATHO-IPABOBI KOHCTPYKIII Y
MIPOIIEC] 3aKOHOTBOPYOI MISIIBHOCT1, TpeOa BIAMITUTH, 1110 BOHHU:

— 3a0e3mevyloTh CHUCTEMAaTH3allil0 Ta YHI(IKallilo MPaBOBUX HOPM, IIIO
0COOJIMBO BAXKJIMBO B YMOBAX ITIOPAJi3My IPABOBUX JIKEPET;

— CIpUSIOTh TPOTHO30BAHOCTI pe3yJbTaTIB MPaBOBITHOCHMH Ta iXHIN
CTaHAapTU3allll, 3HWKYIOUH TPaH3aKLI1iHI BUTPATH y MPAaBO3aCTOCYBaHHI;

— BHUCTYINalOTh OCHOBOIO Ul 1HHOBALIHOTO MPaBOTBOPEHHSI, 30KpeMa Mpu
CTBOPEHHI HOBITHIX IHCTPYMEHTIB HHBUIBHOTO 000poTy ((piHAHCOBI N€pUBATHBH,
Smart-kOHTpaKTH TOIIIO);

— MAarTh THYYKY KOHCTPYKTHBHY (OpMy, 37aTHY aJaNnTyBaTHUCS 10 PI3HUX
KOHTEKCTIB (HANpUKIIAJ, OAHA W Ta X KOHCTPYKI[iS JOTOBOPY pEali3yeThCs SIK Y
KOHTEKCT1 KOMEPILINHOIO Mpasa, Tak 1y cepi CIOKUBUMX MPABOBITHOCHH).

Boanoyac BBaxkacMoO 3a HEOOXiJHE BIIMITUTH W HETaTUBHI AacIleKTH, SKI
BIUIMBAIOTh HA POJIb MPUBATHO-NPABOBUX KOHCTPYKUINA Y 3aKOHOTBOPYIN JiSIIBHOCTI.
3o0kpeMa, HaaMipHA aOCTPAKTHICTh IOPUIAWYHUX KOHCTPYKIIM MOKE MPU3BOIUTH [0
MOPYIIIEHb TIPaB Ta IHTEPECIB CyO €KTIB MPaBOBIAHOCHH, SIK1 3aByaJIbOBaHI 117l CBOOOTY
noroBopy Kpim toro tpebGa BiAMITUTH, 110 1 y IPUBATHOIIPABOBUX KOHCTPYKIIIAX (5K 1
myOIIYHO-TIPaBOBUX) MPUCYTHIN (opmalti3M, SIKUH 3aMiCTh THYYKOTO PETYJIIOBAHHS 3

ypaxyBaHHSIM (AaKTUYHUX OOCTaBUH, 3MYIIYE CTOPOHU JIATH B MEXAX MKOPCTKUX
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CXeM, SIKi He 3aBXJIM BIIMOBIAAIOTH iXHIM iHTEpecaM. Lle mposBiseThCs, HAPHUKIA, Y
noroBopax npuemHaHHsa (cT. 634 IIKK Vkpaiawm), me omHa cropoHa (HakTHIHO
11030aBJICHa MOKJIMBOCTI BILIMBATH Ha 3MicT KOHCTpyKIii [120].

Takox mpu CTBOPEHHI Ta peaiizallii IOpUANYHUX KOHCTPYKIINA B MIPUBATHOMY
MpaBl MPUCYTHS 1HCTUTYIIHHA KOHCEPBATUBHICTbD, SIKA MPOSBISAETHCA HE CTUIBKU B
0OMEKEHOCTI CcamMoro METOJy JUCIO3UTUBHOIO PETYIIOBAHHS, CKUIBKH Y
PaBO3aCTOCOBUIM Ta HOPMOTBOpUiK iHepilii. He3Bakarounm Ha BIIKPUTICTH
IOPUIUYHUX  KOHCTPYKII MPUBATHOTO TMpaBa O I1HHOBAlli, HaNpPUKIA
YHIBEPCAIBHICTh MOJENI JOTOBOPY, B HAIIOHAIBHUX CHCTEMAaX CIOCTEPIraeThCs
CXWIBHICTb J0 «BTHCHEHHS» HOBUX (EHOMEHIB Yy TpajMIiiiHI MexXi. 3aMiCTb
CTBOPEHHS OKPEMHX KOHCTPYKIIM [JIi CMapT-KOHTPAKTIB 4u 00iry mudpoBUX
aktuBiB (NFT, TOKeHIB), MpaBOTBOpElb 1 CyAM YaCTO ONEPYIOTh 3BUYHUMU
MNOHATTSAMU  KYMIBII-MIPOJAXy UM JIIEH3yBaHHS, [0 3HIDKYE aJanTUBHICTb
IIPaBOBOTO PErYJIIOBaHHS JI0 TEXHOJOTTYHHUX 3MiH. lle cTBOprOo€ pU3HKM MpaBOBOi
HEBU3HAUYCHOCTI, MOCUJIIOE (opMalli3M 1 YHOBUIBHIOE MOJEPHI3AI0 MPUBATHOTO
mpasa.

Omxke, QopMyBaHHS TPUBATHO-TIPABOBHX IOPUAMYHMX KOHCTPYKIH Y
3aKOHOTBOPYIM  JISIBHOCTI Mae 3a0e3nmedyuTd  OamaHCc MDK  (popMasbHOMO
BU3HAYCHICTIO Ta COIIAJIbHOIO PEJICBAHTHICTIO. 3aCTOCYBaHHS KPUTHUYHOTO MiAXOIY
JIO3BOJIIE BUSIBUTU $IK MPUXOBAHI MEXaHI3MM BJIaJIM, 3aKjajJeHl y, 37aBajnocs O,
HEeUTpasibHI (HOPMH, TaK 1 CTPYKTYpHY HEPIBHICTh, Ky MOXYTh PENPOAYKYBATH
KJIACHMYHI KOHCTpYyKIii. TakuM YHHOM, YJOCKOHAJCHHS MPAaBOTBOPEHHS BUMAarae
BpaxyBaHHS HE JIMIIC TEXHIKO-IOPUJIMYHUX KpPHUTEpiiB, a W KOHTEKCTYaJbHUX,
COLlAJbHUX 1 [IHHICHUX YNHHHUKIB.

AHai3 IpUBaTHONPABOBUX KOHCTPYKIIIN TaKOX J03BOJISIE CTBEPKYBATH, IO
npuBaTHE mMpaBo (OPMY€E TMEBHUN JUCIO3UTHBHUN TMPOCTIP — MeEXi, B SKUX
KOHCTPYKIII MOX€ pO3BHUBATHUCA. Y IOMY CEHCl Tally3b CTBOPIOE YMOBH MJisi
THYYKOTO MOJENIOBaHHS IMPaBOBUX 3B’A3KIB, a IOPUJIMYHA KOHCTPYKIIS BUCTYIMA€E
TUM 1HCTPYMEHTOM, SIKUH 103BOJIsIE €()EKTHUBHO peai3yBaTh MOTEHIiand MPUBATHOI

aBTOHOMII y TIpo1ieci po3poOKHU Ta MPUHHATTS 3aKOHOIaBYMX aAKTIB.
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2.3. IOpuanyHi KOHCTPYKUii y (opMyBaHHi MiXKrajay3eBHX iHCTHUTYTIB

npasa

VY cydacHii mpaBoOBi cHCTEMI, IO JeAall aKTHUBHIIIE pearye Ha CKJIaJHICTh
CYCIUIBHUX BIJIHOCHH, BaXKJIMBOIO TEHJECHIIEIO CTA€ MOsIBA MDKIAITY3€BUX MPABOBHUX
IHCTUTYTIB, SIKI TO€AHYIOTb HOPMH KIJIBKOX Tady3ed MpaBa. YTBOPEHHS TaKHUX
IHCTUTYTIB HEMOXJHMBE 0€3 BUKOPUCTAHHS IOPUIUYHUX KOHCTPYKIIHM, sKi
3a0€3MeuyIoTh JIOTIYHY Y3TFOJKEHICTh 1 (PYHKIIOHAJIbHY CYMICHICTh €JIE€MEHTIB
npaBoBOrO perymoBaHHs. Came depe3 KOHCTPYKTHBHI MiAXOIW 3aKOHOTBOPEIh Ma€
3Mory ¢GopmaizyBaTd HOBI IPaBOBI peaiii, fKI HE BKJIAJIAIOThCS B TPaAMIIIHY
JUXOTOMIIO MPUBATHOTO Ta IMyOJIIYHOTO mpaBa. B ymoBax mpaBoBoi riopuausaii
(Hampukian, y cdepax  Jep)KaBHO-NPUBATHOTO  MapTHEPCTBa, LU(PPOBOTO
pEryiioBaHHS, COLIAJIBHUX TMOCIYI TOIIO) OPUAMYHI KOHCTPYKIIi BUKOHYIOTH
CHCTEMOYTBOPIOIOYY ~pONb. IXHE JOCTi/UKEHHS B KOHTEKCTi (OpMyBaHHS
MDKTaJIy3€BUX I1HCTUTYTIB € HE JIMIIE TEOPETUYHO 3HAYYIIUM, a ¥ TPaKTUYHO
HEOOXITHUM  JUIsl  SIKICHOTO  3aKOHOTBOPEHHS,  3/IaTHOTO  BpPaxOBYBATH
0araToBEKTOPHICTH MIPABOBOTO BIUIMBY Ta JUHAMIKY CYCHIJIBHUX 3aITUTIB.

AHani3ylouu mpaBoBYy MPUPOY MDKTATY3€BUX IHCTUTYTIB, POOMMO BHUCHOBOK,
10 BOHU — OCOOJIMBUI BUJ MTPABOBUX IHCTUTYTIB, SIKI (POPMYIOTHCS HA CTHII PI3HUX
raiy3ei mpaBa. M. M. JIparomepenbkuii BU3HaUa€ iX K «BIJOKPEMIICHHA KOMILJIEKC
MPAaBOBUX HOPM PI3HOI Trajy3eBOoi HaJEXKHOCTI, II0 PETYIIOTh IEBHUU BUJ
B3a€EMOIIOB A3aHUX, OJM3bKUX 32 3MICTOM CYCHUIBHMX BIAHOCHH Y MeXax
crienuigHOro mpaBoBOro pekumy» [125, c. 24]. Inakiie kaxydu, Iie MPaBOBi
YTBOPEHHsI, $KI 30MparoTh Yy CcoO0l HOPMH KOHCTUTYLIHHOTO, ILMBLIBHOTO,
aJIMIHICTPATUBHOTO, KPHUMIHAJIHHOTO TOIIO 3aKOHOJABCTB 3 €IUHOI0 METOI0
BPETYJIIOBaTH KOHKPETHUM BUJ CYCHIIbHUX BiHOCWMH. Hampukiasn, iHCTUTYT mpaBa
BJIACHOCTI MICTUTh HOPMM KIIBKOX rany3eid (KOHCTUTYIIMHOI, IHBIJIBHOI,
KpUMIHANBHOI), a HOB1 Taiy3i, SIK-OT «MEIUYHE IpaBO», MOEJHYIOTH ILHMBUIbHI,

aJMIHICTPATHBHI 1 TPYJI0B1 HOPMH.



128

B ykpaiHCBKiil JOKTpMHI MIDKTayy3eBl 1HCTHUTYTH YacTO pO3IJSIAlOTh SK
PI3HOBU KOMIUIEKCHUX I1HCTHTYTIB. Hemae €aMHOrO mOrisgy: JEXTO OTOTOXKHIOE
MDKranay3eBi i komruiekcHi iHcTuTyTH (K. M. I'yproBa, H. M. HaymoBa Ta 1H.), 111111
BU3HAYAIOTh X OCOOJMBHMH KaTeropisMu. BakinBo, M0 HE3aJleKHO BiJ HA3BU IIi
IHCTUTYTH MalOTh y3arajbHEHI HOPMHU CYMIKHHX Tajly3ei 1 BUOKpemiieH1 o3Haku [36;
126]. Slk 3a3Hayae y cBOEMY qucepraliiHomMy gociimkenni M. M. JIparomepelbKuid,
HAsSBHICTh MDKTQIy3¢BUX 1HCTHTYTIB € 3aKOHOMIPHHUM IPOIECOM TPABOBOTO
PO3BUTKY — BOHH JIOMOBHIOIOTH TPAIUIIIWHUN MO TIpaBa 1 CIPUAIOTH BPaXyBaHHIO
CydacHUX CycniapHHX motped [127, c. 28]. 3okpema, KOHCTUTYIIiHHI, IHBLIBHI,
aJIMIHICTPATUBHI TOIIO HOPMU MOXYTh B3a€EMOJIIATH JJI1 CTBOPEHHS HOBUX CIUIBHHUX
PEryJIsTOPHUX MEXaHi3MIB (HaMpUKIIAJl, PU peajizallii mpaB rpoMajisiH y myOIiyHIX
CepBiCax 4d y JIepKaBHO-NPUBATHUX KOHTPAKTAX).

[lin vac HamIOro JOCHIIKEHHS MU BXX€ CTUKAIUCS 3 TO3UIISAMH YYCHHUX
CTOCOBHO TOTO, III0 Me€Xa MIX IMPUBATHUM 1 MyOJIYHUM MPaBOM YMOBHA 1 PO3MHUTA.
Lle He TUIbKK NPOSBISAETHCA Y MIKIATy3€BUX 1HCTUTYTaX, a i COPHUSIE 1X YTBOPEHHIO.
H. O. JleBuripka 3a3Hauae, MO0 MDKrady3eBl IHCTUTYTH BHUHUKAIOTh Ha CTHKY
CYMDKHHMX Taly3ei MpaBa, B pa3l CIUIbHOCTI PEryJIbOBAHMX HUMHU MPaBOBIJHOCHH.
Bona miaTpuiMye TO3UINIO CTOCOBHO TMOAUTY MIKIaly3eBHX I1HCTUTYTIB Ha
NPUKOPIOHH] ¥ dyHKIIOHATBHI. [Ipy 1IbOMY TPUKOPIOHHI MIXKrayly3eBl 1HCTUTYTH
YTBOPIOIOTBCA HAa MEXKI OJHOPIIHUX Traidy3eil MpaBa, HANPUKIALA, ILUBLIBHOTO,
CIMEHHOTO YW TpyAoBoro. Y ToW 4Yac sk (DyHKIIOHAIbHI (DOPMYIOTHCS Ha CTHII
CYMDKHUX HEOJHOPIAHMX Tally3ed TpaBa, HaNpUKIA, aJAMIHICTPAaTUBHOTO 1
UBUILHOTO. OTXKE, YNHHUKOM JIJIS1 TIOSIBU MDKTay3€BOr0 1HCTUTYTY MOXKe OyTH HE
TITBKH TIPEIMET, a W METOJ MpaBOBOro perymioBanHs [128, c. 22]. B upomy
KOHTEKCTI IikaBa ¥ mosuilis M. M. JI[paromepenpkoro, sSKdi KOHCTaTye, IO
KOHBEPI'eHIliSl TMPUBATHOTO 1 MyOJIYHOTO TMpaBa € 3aKOHOMIPHUM IPOIIECOM,
BIJIMTOBIJTHO, «KOMIUIEKCHE TOEHAHHS MPUBATHO-TIPABOBHUX Ta ITyOJIYHO-TIPABOBUX
3acaji y peryJjioBaHHI CYCHIJIbHMX BIJIHOCHH» cTa€ HeoOXimuuMm [125, c. 22]. Uepes
10 BUHUKAIOTh IHCTUTYTH, K1 aKyMYJIIOIOTh 00uABa HanpsiMu. Hanpukiaza, iIHCTUTYT

JepKaBHOI MATPUMKUA Oi3HECY YW 1HCTUTYT KoHIecli € Qopmamu aep>kaBHO-
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IPUBATHOTO MAPTHEPCTBA, L0 MOEIHYIOTh €KOHOMIYHI CTUMYJH (IIPUBATHOIIPABOBI)
3 Iep’)KaBHUM PETYJIIOBAHHAM (ITyOJIIYHO-TIPABOBUMH ).

O1xe, PyHKIIIOHYBaHHSI MIXKIajly3eBUX IHCTUTYTIB HE OOMEXKYETHhCS Hl CYTO
MPUBATHOIO, Hi cyTo TyOmiuHOIO cheporo. Ha mpakTuil 1e o3Hadae, MO MpaBOBE
peryJIfoBaHHS TIEBHHMX COIlaJIbHO-€KOHOMIYHHMX IIPOIECIB MOKE BiJOyBaTHCs 3a
y4acTi HOpM 000X «IoItociB». Hampukiaa, mpaBoBi KOHCTPYKIli JOTOBOPY KOHIIECIT
OJTHOYACHO € BHJIOM JIOTOBIPHOTO PETYJIIOBaHHS (IIMBIIBHE IMPaBO) 1 pealli3yroTh
aaMiHICTpaTUBHI QYHKIT (HaJlaHHA JepKABHUX MPaAB YM MOCIYT). AHaII3 TeHIEHIIIN
CBITUMTH, 1110 O€3 BpaxyBaHHs MyOJIIYHOIPABOBUX ACHEKTIB Y IPUBATHUX 1HCTUTYTAX
(1 HaBMAKW) CHOTOJIHI HE OOXOOUTHCA CTBOPEHHS €()EKTUBHUX KOMILJIEKCHHUX
MEXaHI13MiB PETyJIIOBAaHHS.

Ile nmae 3Mory 3poOMTH BUCHOBOK, IO IOPUAMYHI KOHCTPYKII BHKOHYIOTH
KIIOUOBY pOJb y Tporeci (opMyBaHHS Ta (PYHKIIOHYBaHHS KOMIUIEKCHHX
(MIKramy3eBUX) 1HCTUTYTIB, CIYTyIOUM 1HCTPYMEHTOM IHTErpaiii HOpM 13 Pi3HHX
ramy3eil mpaBa B €IMHY JIOTIYHY, CTPYKTYPHO-Y3TOJKEHY MOJENb PEryIOBaHHS.
Bonu n03BOMs0TH MOAONATH (parMeHTapHICTh MPABOBOTO TMOJS, IO OCOOJHMBO
BYXJIMBO y BHUIAJIKaX, KOJM MEBHA MPAaBOBa CUTYallisl HE BKJIAJAETHCS YITKO y MEXKi
npuBaTHOTO a00 MmyONiYHOTO TpaBa, SK-OT Yy MHTAHHSIX PETYJIIOBAHHA
MIIPUEMHHUIIBKOT  TISUTBHOCTI 3 y4YacTiO JIEp’KaBH, YIPABIIHHS IMyOJIYHUMU
pecypcamu 3a Joropopamu a00 BOpoBakeHHs 1udpoBux miatrhopm y chdepy
HOCITYT.

Ha miacraBi BuaiieHux Hamu y Poznumi 1 aucepTamiiHOrO JIOCTIHKEHHS
3arajbHUX QYHKUIA FOPUAMYHUX KOHCTPYKI[H, BUIITUMO (QYHKILII MIKIraTy3€BHX
IOPUIMYHUX KOHCTPYKIIIM, OCKIJIBKU TYT BOHM MarOTh MeBHI ocobnuBocTi. [lo-nepiue,
IOPUIMYHI KOHCTPYKIIII 3a0€3Meuyr0Th CUCTEMHICTh 1 CTaHJAPTHU3alll0 MPAaBOBOIO
oOopMJICHHSI KOMITJIEKCHUX BIJTHOCHH, IO JO3BOJIIE OJHAKOBO TPAKTYBATH 3MICT
mpaB Ta 000B’SI3KiB HE3aJIEKHO BiJ] TaTy3eBoi HalexKHOCTI. Hampukian, KOHCTPYKITis
aJMIHICTPATUBHOTO JOTOBOpY y mpaBi €C Ta BITYM3HIHOMY 3aKOHOJMABCTBI (1. 16
ct.4 KACY) € npuxiagoMm 1paBoBoi (QOpMH, IO TMOEIHYE EIEMEHTH

JTUCIIO3UTUBHOI'O 1 IMITEPaTUBHOTO METO/IIB, BiJI0OpaXkaroun cumO0103
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NPUBATHOIIPABOBOI IOTOBIPHOCTI Ta MyOIiYHO-TIPaBOBOTO iHTEpecy [83].

[To-gpyre, Mixkraiy3eBi IOPUIUYHI KOHCTPYKINI BIJITPAlOTh METOJOJIOTIUHY
poJib Yy Tpoueci po3poOKM 3aKOHOJABCTBA, OyAy4YdM KOTHITUBHOK OCHOBOKO JUIS
dopMmamizamii CKJIagHUX TNPABOBUX SBUII — HANPUKIAL, y cdepi peryaroBaHHs
NEPCOHAIBHUX  JAHUX, JI€  IOEJHYIOTbCS ~ IHCTUTYTH  KOHCTUTYLIHHOTO,
aJMIHICTPAaTUBHOTO Ta ITUBUIBHOTO MpaBa. be3 4ITKOro KOHCTPYKTUBHOTO ITIXOMIY
Taki 1HCTUTYTH PHU3HMKYIOTh CTAaTH IMPABOBUM KOHIJIOMEpaToM 0Oe€3 BHYTPIIIHBOI
y3rOKEHOCTI.

[To-TpeTe, rOpUAMYHI KOHCTPYKII CHPHUSAIOTH 3a0€3MEUYEHHIO  €JIHOCTI
IPaBOBOr0 IPOCTOPY, JAO3BOJISIIOYM AJAaNTyBATH MIKraidy3€Bl IHCTUTYTHU 1O PI3HUX
KOHTEKCTIB IpaBo3acTocyBaHHs. lle BaximBo B yMoBax pedopmyBaHHs
3aKOHOJABCTBa Ta iHTerpauii YKpaiHu o mpaBoBoro mnpocropy €C, ae riOpuiHi
KOHCTPYKLIi € YCTaJIEHOIO PAKTUKOIO.

Mixraiy3eBi IOpUANYHI KOHCTPYKIIIi BOJIOIIOTh MPUTAMAHHUMHU M O3HAKaMH,
Kl MM BH3HAUMMO 3 OIJISIy Ha O3HAKW MIKIally3€BHX 1HCTUTYTIB SK MPaBOBOIO
sua. 3okpeMa, H. O. JleBulibka 10 O3HAK MIKTrally3€BUX HOPMAaTHBHO-IPAaBOBUX
IHCTUTYTIB BIJHOCUTH: BIJIOOpa)aroTh 3arajibHi MPUHLHUIIN MPaBa, Kl € CHUIbHUMHU
JUTSL BCIX MPABOBUX Taiy3ed; MICTATh 3arajbHi JJI JEKUIBKOX CYMDKHHUX Tally3en
MOJIOKEHHS; BIAOOPaKAOTh €IUHI IS KUIBKOX Trajy3eil IOpUIuYHI KOHCTPYKIIIT;
cnpsiMoBaHI Ha (OpPMYyBaHHS OJHOTHUITHOCTI MPaBOBOroO peryintoBanHs [128, c. 23].
M. A. [leiiHera akueHTye Ha TOMY, 110 MDKTajy3eBl 3B’SI3KM HOPM PI3HHMX raiy3en
CHPSIMOBaHI Ha TAPMOHIMHUN PO3BUTOK CyCHUTbHHUX BigHOCHH [129, c. 67]. 3i cBOrO
ooky, JI. I MaHbko BHU3Hauae, IO MIDKrajay3eBl IOPHAWYHI KOHCTPYKIII €
pe3yJIbTaToM rto0ai3aliifHuX MpoIeciB y cydacHomy mpasi [130, c. 11].

OTxe, Ha OCHOBI HaBEJEHUX MO3MUIINA MOKHA BUOKPEMUTH O3HAKHU IOPUIUIHHUX
KOHCTPYKIIH, 3aMisHUX y (OpPMYBaHHI MIKTaimy3eBUX (KOMIUIEKCHUX) MPaBOBHUX
IHCTHUTYTIB.

[To-nmepiie, Taki KOHCTPYKLII € TpaHCraly3€BHMMM 3a CBOEH IPUPOJIOLO,
OCKUIBbKH X 3MICT 1 (hopMa BOMPAIOTH EIEMEHTH 3 KIJIbKOX rally3ei ImpaBa 0JJHOYACHO.

Hanpukinaza, KOHCTPYKIIisl aAMIHICTPAaTUBHOTO JIOTOBOPY, 10 AKTUBHO PO3BUBAETHCSA
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micas yxBajgeHHs 3akoHy Ykpaiam «lIpo aamiHicTpatuBHY mpolexypy», BOUpae
CJIEMEHTH TPUBATHONPABOBOTO 3000B’s3aHHS (OTOBIp SK yrojma CTOpiH) Ta
MyOJIIYHO-TIPAaBOBOI BiIaJM (OJlHA CTOPOHA — OpraH MyOJIYHOI BIaaH, SIKHH peai3ye
BJIa/THI TOBHOBa)KCHHS B paMKax 3aKoHHOI nporeaypu) [100].

[lo-npyre, 1iM mnpuTramaHHa Yy3arajabHIOIOYa (QYHKIS, sKa JI03BOJISE
3a0e3MeUYnT OJHOTUIIHICTh IPABOBOIO PErYJIIOBaHHS Yy CYMDKHUX cdepax.
Konctpykiis  cyOcumiapHOoi  BIONMOBIJATBHOCTI  Ma€  3aCTOCYBAaHHA K Y
KOPIIOPAaTUBHOMY  TpaBi  (BIANOBIAAIBHICT YYAaCHHMKIB 32 3000B’SI3aHHSMHU
IOPUIUYHOL 0COOM), TaK 1 B aIMIHICTPATUBHOMY ITpaBl (BiANOBIIAJIbHICTh KEPIBHUKIB
3a mopylieHHs y cdepi mpami abo exosorii). B 000x Bumagkax KOHCTPYKIIisS
IPYHTYETHCS Ha 3arajlbHOMY MPUHIUII HEMPHUIIYCTUMOCTI YXWJIEHHS BiJ MPaBOBUX
000B’s13K1B uepe3 (hopMasibHY BIJIOKPEMIIEHICTh Cy0 €KTA.

[To-Tpete, Mikramy3eBl IOPUAMYHI KOHCTPYKIII XapaKTEpU3YIOThCS BUCOKHM
pIBHEM aOCTpakilii Ta KOHIENTYaJIbHOIO YHIBEPCAJIBHICTIO, IO 3a0e3neuye
MOXJIMBICTh 1XHBOI ajanTamii B PI3HUX NPaBOBUX KOHTeKcTax. Hampuknan,
KOHCTPYKIlisl JieriTUMHOrO ouikyBaHHs (legitimate expectation), sika TOXOAWTH 13
ny0JIiYHOro MpaBa (MpaBo OCOOM OYIKYBaTH MependauyyBaHOi MOBEIIHKH OpraHy),
JieIalli YacTiIe 3aCTOCOBYEThCS M y cepl MpuBaTHONPABOBUX 3000B’s13aHb, 30KpeMa
Py TIIyMa4deHHI YMOB JOTOBOPIB, YKJIQJICHUX BHACHIIOK TPUBAIUX MEPEMOBUH 200
ycTaneHux npaktuk [131].

[To-yeTBepTe, IOPUAMYHI KOHCTPYKIII Yy CKJIaal MIKraly3eBUX IHCTUTYTIB
BUKOHYIOTh 1HTErpaliiiHy (yHKIIi10, 3aBISKH SIKiK B1IOYBa€ThCsl 00’ €THAHHS HOPM 13
pI3HUX Taly3ed y enuHy cucrtemy. lle xapakTepHO, Hampukian, IJs KOHCTPYKIIi
udpoBoi imeHTudiIKaIii ocobu, ska IHTETPye €JIeMEHTH 1H(OPMAIIHHOTO MpaBa
(TEeXHOJIOTIYHI CTaHAApPTH), AAMIHICTPATUBHOIO MpaBa (peecTpallisi Ta KOHTPOJb),
KOHCTUTYIIIHHOTO (TIpaBO Ha MPUBATHICTH) 1 HABITh ITUBUILHOTO ((hiKcallis MpaBOBOTO
CTaTyCy y JIOTOBIPHHUX BIJTHOCHHAX B €JIEKTPOHHIN (opMi).

OTxe, IOpUIUYHI KOHCTPYKIIII, 110 JIe)KaTh B OCHOB1 MIXKTI'aTy3€BUX 1HCTUTYTIB,
€ METOOJOTIYHUM I1HCTPYMEHTOM YHidikamii Ta rapMmoHizauii mpaBoBOi MaTeplii,

34aBISKHN SAKOMY 38,663He‘ly€TBC}I Y3roJpK€HE IIpaBOBC PCEryjarOBaHHsA CKIAAHUX
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comiabHUX TporeciB. Ix OaratodyHKIIOHATBHICTh, 3MATHICTH 1O ajamnTarii Ta
YHIBEPCAIBHICTh POOJIATH X HEBIJI'€EMHHM €JIEMEHTOM CYy4aCHOTO 3aKOHOTBOPEHHS,

0COOJIMBO B YMOBAaX 3pOCTAHHS PETYJIATOPHOI CKJIAIHOCTI CYyCNUIBHUX BITHOCHH.

BucHoBku 10 po3aiiay 2

1. 3a  pesynapTaTamMu  JOCHIDKEHHS  (PYHKI[IOHYBaHHS  IOPUIUYHUX
KOHCTPYKIIH y raigy3eBOMY 3pi3l IPUBATHOTO Ta MyOJIYHOrO MpaBa BCTAHOBJIEHO, 110
BOHM BUKOHYIOTH KIIIOYOBY DPOJib y 3a0€3ME€UYEHH] CTPYKTYPHOI YHOPSIKOBAHOCTI,
IIPaBOBOI BU3HAYEHOCTI Ta CUCTEMHOCTI peryitoBaHHsa. Ha ocHOBI aHani3y npuBaTHO-
PaBOBUX KOHCTPYKII, 30KpemMa JOrOBOpPY, JOBEIEHO, IO 1[I KOHCTPYKIIi
HOEJHYIOTh BJIACTUBY iM T'HYYKICTh, JUCHO3UTUBHICTh Ta 3JIaTHICTh IO ajamnTauii 10
HOBUX (POpM BIAHOCUH (Hampukian, y chepl nuPpoBUX aKTUBIB a00 HECTaHJAPTHUX
dopm BimacHocti). BoaHowac y myOJIYHO-IPAaBOBOMY MPOCTOPl  IOPUAMYHI
KOHCTPYKIli HaOyBalOTh HOPMATUBHO-IMIIEPATUBHOTO XapakTepy, IO BUMAarae
BHCOKOI CTyneH1 ¢opMaizalii Ta BIAIOBIIHOCTI yOIIYHOMY 1HTEPECY.

2. IlpoananizoBaHo ¢GyHKIIOHAJIBHI OCOOJMBOCTI IOPUIUYHUX KOHCTPYKINH Y
nyOJiyHOMY TIpaBi, IO TPYHTYIOThCS Ha TMPIOPUTETI 3aKOHHOCTI, MiA3BITHOCTI,
MPOIEAYPHOI CHPaBEIMBOCTI Ta OOMexeHHs auckperrii. [lokazaHo, 1m0 mpaBoBi
MEXaHI3MH, B OCHOBI SIKMX JIeKATh FOPUIWYHI KOHCTPYKIli (HAMPUKIIAJ, MPOIeIypa
OCKap>KeHHsI aJMiHICTpaTUBHOTO aKTy a00 MOJeNlb MpPaBOBOrO CTAaTyCy OpraHiB
myOJIIYHOI BIaAM), 37aTHI SIK 3a0e31meuyBaTH OajiaHC MK BJIaJIOK0 Ta 1HIUBIIOM, TaK 1
CTBOPIOBATH yMOBHM IJisi HaaMmipHOi Qopmarizaiii Ta MmpaBoOBOTO HedopMalizmy,
0COOJIMBO B yMOBaxX MpOTajH ab0 HEBHM3HAYEHOCTI B 3aKOHOAABCTBI. Po3KpHTO
CYMEepeyHOCTI MK YHI(IKaIl€0 KOHCTPYKIIA 1 BUMOTaMH IO ajamnTailii mij peaii
IIBUIKO3MIHHOTO CyCIIJIbCTBA.

3. BcraHoBneHO, 10 MDKraay3eBl IOPUJMYHI KOHCTPYKII MOCTalOTh SK
0COOJIMBUI THUI TPABOBUX CTPYKTYp, SIKI IHTETPYIOTh €JIEMEHTH MPUBATHOTO Ta

nyOJIIYHOTO peryiaroBaHHsS. BoHu (GopMyroTbCs BHACHIOK mepeTuHy cdep il
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rajy3eil Ta B3a€MOJIl MPABOBUX METOJIB (IMCIO3UTHUBHOTO Ta IMIEPATUBHOIO), IO
3yMOBJICHO YCKJIQJHCHHSIM IPAaBOBOi MaTepii, ToOami3alliiHuMU TpoIecaMu Ta
PO3BUTKOM KOMIUIEKCHUX MPABOBUX peXUMiB. JloBeneHO, 10 Taki KOHCTPYKIIi
(Hampukian, y cdepi MEIWYHOrO IMpaBa, MUPPOBUX MpaB, MyOTIYHUX 3aKYITiBEIIb)
B1IOOpakaloTh TEHJCHINIO JO HOPMATHUBHOIO 30JMXKEHHS 1 TOTPeOyIOTh
METOJI0JIOTTIYHO OOTPYHTOBAHOTO MMIJIXOAY JI0 3aKOHOTBOPUOI AiSITBHOCTI.

4. Ha miacTaBi aHami3y 3MICTy Ta GyHKI[IOHYBaHHS IOPUIUIHUX KOHCTPYKIIIN
y IpUBaTHOMY, ITyOJIYHOMY Ta MIKTaTy3€BOMY KOHTEKCTaX BU3HAUYEHO iXHI KIIFOUOBI
O3HAaKU: CTPYKTYpHa BU3HAYEHICTh, 3/IaTHICTh MOJICIIIOBATU MPABOBIIHOCHUHH,
HOPMATHBHA YH1(IKOBaHICTh, IHCTUTYL1HA THYYKICTh, 3JaTHICTh A0 IHTErpalii HOpM
PI3HUX TPaBOBUX CHUCTEM, a TaKOX MOJBIMHA OpIEHTAIlll — HA aBTOHOMIiIO BOJl (Y
NpUBAaTHOMY TMpaBi) Ta myOmiuHuii iHTepec (y nyOmiyHOMy mpaBi). Okpemo
MIJKPECICHO 1X 3HAYEHHS y MOJIOJIAHHI AUXOTOMIi MyOJiYHOrO 1 MPUBATHOTO IpaBa
yepe3 GOopMyBaHHS MIKTaly3€BUX PETyIITUBHUX MEXaH13MiB.

5. BucyHyTo TONIOKEHHS, IO IOPUAMYHI  KOHCTPYKUIi HE  JIMIIe
B1JI0Opa)Kar0Th CUCTEMHICTh CY4acHOTO TpaBa, a i GopMyrOTh 11 uepe3 3aTHICTh JI0
HOPMATUBHOTO MOJICJIIOBaHHS, Tally3€BOi ajamnTaiii Ta MDKIMCHUILTIHAPHOTO
MOETHAHHS MPAaBOBUX MpUHIMITIB. [le 0co0MMBO akTyanbHO B yMOBax HUQpoOBizallii,
PO3MHUBAHHS MEX MDK NPHUBAaTHUM 1 MyOJIYHMM, a TaKOXX IOCUJICHHS 3alUTy Ha
e(eKTHBHE Ta COLIATILHO OPIEHTOBAHE NIPABOBE PETYJIIOBAHHS.

6. JloBemeHo, M0 B3aEMOAIS IOPUAWYHUX KOHCTPYKIM 13 Taly3eBOIO
CHCTEMOIO TpaBa Ma€ XapakTep MiaJeKTHYHOTO B3a€MO3B’sI3Ky. BcTaHOBIEHO, 1O
XapakTep mijJcucreMu mpaBa (myOniyHOi yu mnpuBaTHOi) ¢dopmye creuudiuni
HOPMATHUBHI PaMKH, 1110 JCTEPMIHYIOTh 3MICT Ta CTPYKTYPY IOPUIAIHUX KOHCTPYKITIN
y 3aKOHOTBOpUYOCTi. BoaHouac OpUAWYHI KOHCTPYKIi HE € TMacUBHUM
BITOOpaXEHHSAM Taiy3l; BOHM € aKTHUBHMM IHCTPYMEHTOM, SIKUH JI03BOJISIE
MaKCHUMAaJIbHO TOBHO peai3yBaTH PETYJSITUBHUN MOTEHITIAT BIAMOBITHUX MPaBOBHUX

rajxyseil y 3aKOHOTBOpYiH MPaKTHUIll Y KpaiHH.
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PO3JILI 3
®YHKIII FOPUIUYHUX KOHCTPYKIIIMA Y CYUACHIN
3AKOHOTBOPYIN ITPAKTHIII

3.1. Tpanchopmaniiina QyHKIiT OPUIAYHUX KOHCTPYKUIN Y KOHTEKCTI

nudpoBizamii Ta aBTOMaTH3aLil MPABOTBOPYOCTI

CyuacHuil eranm pO3BHUTKY IIPaBOBOI CHUCTEMH YKpaiHU XapaKTepU3yeTbCs
HEOOXIJTHICTIO ajanTtauii 0 TJIOOAJbHUX BHUKIMKIB, 30Kpema LHUQpoBi3aLii,
€BPOIHTErpalliiHUX MPOLIECIB Ta 3a0€3MEUEHHS CTIMKOCTI B YMOBAaX BOEHHOI'O CTaHy.
FOpuanyHi KOHCTPYKIIii, $K KIIOUYOBI €JIEMEHTH IPAaBOTBOPUOCTI, BiAIrparoTh
BUPIIIAJIGHY pOJb Y 3a0€3MEeUYeHH] THYYKOCTI, €(PEKTHMBHOCTI Ta aJanTHUBHOCTI
3aKoHOAaBYOro mnpouecy. CaMe 1€ BUMarae po3risily MEpCIeKTHB MOJAEpHi3aLii
GyHKIIH IOPUIUYHUX KOHCTPYKIIH, AKI CHPUSIOTH TpaHchopmalli 3aKOHOTBOPUOT
NPaKTUKU B YMOBax NEPMaHEHTHUX 3MiH, K1 BiAOyBalOThCS B 00 €KTUBHOMY CBITI.
BBaxaemo 3a HeoOXinHE OCOOJMBY yBary MNPUIUIMTH PO3IMIUPEHHIO (YHKITIN
IOPUIMYHUX KOHCTPYKLINA 3 ypaxXyBaHAM Cy4aCHUX BUKIIMKIB, 30Kpema 1u¢poBizailii,
noTpebu y cralimizaiii CyCHiJIbHUX BITHOCMH y KpPHU30B1 MEpIOAM Ta IHTErparii
pPI3HOMAHITHUX  TPAaBOBUX  MEXaHI3MIB  JUIi  CHUCTEMHOIO  BJOCKOHAJICHHS
3aKOHOJABCTBa. BuOpanuii HaMu MmiAXiJ JO3BOJISIE HE JIMIIE  PO3KPUTHU
0araTOrpaHHICTh IOPUAWYHUX KOHCTPYKLIH, ane W OOIpYHTyBaTH iX MpakTHUHY
3HAYYIIICTh [IJI1 PO3BUTKY IIPaBOBOi CHUCTeMHM YKpaiHU. AK€ B KOHTEKCTI
€BpOIHTErpalii Ta BHUKJIMKIB BOEHHOTO 4acy MoOJAEpHi3aulisd (yHKUIA IOPUITIHHX
KOHCTPYKIIIH CTa€ CTpATETIYHUM I1HCTPYMEHTOM [JIsi 3a0e3MeyeHHs MPO30POCTi,
e(EeKTHUBHOCTI Ta CTIHKOCTI 3aKOHOJABYOIO MPOLECY, CHpUAIOYH (HOPMYBAHHIO
alalITUBHOTO MPaBOBOro (hYHAAMEHTY Jis JAEMOKPATHUYHOTO PO3BUTKY YKPAiHCHKOI
JIepKaBy.

OnHMM 13 BaXJIMBUX HAIPSIMIB PO3BUTKY Cy4acCHOI 3aKOHOTBOPUYOI MPAKTUKU €
il amanTamis 10 mpoueciB udpoBizallii, K aKTUBHO 3alPOBAKYIOTHCSA B peaisx

BITUM3HAHOTO ympaBmiHHA. OKpecieHl MPOIecH 3HAXOJATh BIIOUTTA Yy HAyKOBHX
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nocimikeHHx BiTum3HsAHUX HaykoBiiB. K. B. Kommsx ta B. B. Iloxkuapuepena
3BEpTAIOTh yBary Ha T€, IO B CYy4YacHId CHCTEMi IyOJIYHOTO YIIpaBIiHHS
BIIPOBA/PKEHHSI CEPBICHOIO MIIXOy TICHO IMOB’S3aHE 3 «IpoIlecaMu aBTOMAaTH3allli
aJMIHICTpPaTUBHUX PETJIAaMEHTIB Ta 3allpOBa/KEHHS OQILIHHOTO eJIeKTPOHHOTO
TokyMeHTooOIry» [132]. Ha mymKky aBTOpiB, 1€ TOSICHIOEThCA THM, IO cdepa
MyOJIIYHOTO YIPaBIIHHSA € BaXJIMBUM BUPOOHHMKOM iH(oOpMaIii s JAOCTaTHBO
HIMPOKOTO KOJIa CIIOKHBAviB MyOIIYHOTO Ta MPHUBATHOTO CEKTOpPiB. BinmomigHo, 1e
BUMarae yHidikamii Ta AOCTymHOCTI 1HQoOpMalii [NUIIXOM BIPOBAIKEHHSA
IHHOBAIIMHUX MeEXaHi3MiB i1 00poOku Ta mnepenadi. Takoxk aBTOpU HABOAATH
1H(popMmaIlito, BIATOBIAHO 110 AKoi y nepiod 3 2012 nmo 2020 poku YkpaiHa miHsagacs
y cBitoBoMy peiituHry E-Government Development Index (EGDI) Bim OOH, uro
OI[IHIOE 3arajbHUM PIBEHb PO3BUTKY E€JIEKTPOHHOTO ypsiayBaHHs, 3 87 1o 69 wicie.
Cranom Ha 2024 pik YkpaiHa 3aifHsia y boMy pedtunry 30-te micie, 1o roBOpUTh
po TO3WTHMBHY JMHAMIKY Ta 3HAYHUN Mporpec y po30ynoBi HU(pPOBOiI AepraBu
HaBITh B yMOBaX Kpu30BuX BHKIHKIB [133]. Ha Hamy nqy™mKy, 1t TEHICHIIS CBITYHTH
PO CTIWKICTh Ta QJANTHBHICTh BITYM3HSIHOI CUCTEMHU MYOIIYHOTO YMPABIIHHS, IO
Ma€ HACJIJIKU ¥ JJ1sl MPpaBOTBOPUOI JISIIBHOCTI SIK i1 CKIIaJ0BO1.

BrpoBamxeHHs: nupoBUX TEXHOJIOTIH y chepy MyOaidYHOrO yMpaBliHHS — 1€
HE TPOCTO CydyacHa TEHJACHINS, a KIYoBa YMOBa IS  MJBUIIEHHS
KOHKYPEHTOCIPOMOKHOCTI Jep>KaBH Ha CBITOBIM apeHi. s Ykpainu, sika mparse
iHTerpyBatucs B €Bpomneiickkuii Coro3, 1mudpoBa Tpanchopmailisi € OAHIEID 3
TOJIOBHUX BHUMOT, III0 MOXHA TPOCTEKHUTH y POOOYMX JOKyMEHTax E€BpOmnenchKoi
KoMicii, chopmoBanux ans Ykpainu y 2023 ta 2024 poxax (Commission staff
working document Ukrane, 2023; Commission staff working document Ukrane,
2024) [134; 135]. 3okpema, npotsrom 2023-2024 pokiB YkpaiHa, pyHKI[IOHYIOUYH B
YMOBaX BOEHHOTO CTaHy, JEMOHCTpY€ Oe3MpelneeHTHY MPOTPECUBHY IUHAMIKY Y
cdepi mudposizaiii nydmiunoi chepu. Lleit peHOMEeH AeTEepMIHYETHCS HE JUIIE SIK
3aci0 3a0e3leueHHs] 1HCTUTYLIMHOI CTIMKOCTI, ane W sK ¢yHIaMEHTAIbHUM
IMIIEpaTUB B  KOHTEKCTI  €BPOIEHCHKOT  iHTerpaimii. 3a3HadeHWil mepion

XapaKTCPU3YETLCA 36€pe}KeHH5{M Ta TIOTJUOJICHHSIM ITOJITHKH CJIICKTPOHHOI'O
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ypsnyBaHHs (e-government), mo 3abe3nedmio craie (yHKIIOHYBAaHHS MEXaHi3MiB
HaJaHHA  AJMIHICTPAaTUBHUX  MOCIYr  Cy0’€KTaM  TOCHOJAproBaHHS  Ta
rpomansaam [135, c¢. 72]. ImmieMeHTaliis U(pPOBUX TEXHOJOTIH Halyla cTarycy
CTPATEriuHOTO MPIOPUTETY, 10 BepU(DIKY€ETHCS CUCTEMHUMHU pedopmMamMu y FOCTHUIIIT,
AHTUKOPYIIIMHINA JISIBHOCTI Ta MyOaiyHOMY ajamiHicTpyBaHHI. Ilpukimamamu €
ayJUT CUCTEMU €-CyJIOYMHCTBA, BIJHOBJICHHS (YHKIIOHATY EJIEKTPOHHOIO
NEKJIapyBaHHSI, a TaKoXX pO3poOKa IHHOBAIIMHOI CHCTEMH  EJIEKTPOHHOTO
nokymeHTooOiry s mpokypatypu SMEREKA [134, c. 29-30; 135, c. 28]. Ii
1HIIIaTUBH 00’ €KTUBYIOTh HE MPOCTO TEXHIYHUU MPOTrpec, a CUCTEMHUM MIAXIA J0
3MIIHEHHS THCTUTYIIMHOI CIIPOMOXHOCTI JEpKaBU, CHOHYKalOuM TpaHchopMallio
nudpoBizaiii SK KIOYOBUM YMHHUK 3a0€3MeueHHs i1 KUTTE3IAaTHOCTI B yMOBax
KpHU3H.

BianosinHo, 1mudposizaimis y cdepi myOaidyHOro YNpaBiiHHS BU3HAYAETHCA
HAYKOBISIMM SIK «IIPOLEC 3HAYHOTO 3MIHEHHS CHCTEMH Ta IpPOLECIB IyOJIYHOTO
VOpPaBIIHHSA 32 JonoMoror uudpoBux TexHosori» [136, c. 118], wmae
JIOJMHOIICHTPUYHUN XapakTep Ta 3a0e3medye 3pydHICTh Ta SKICTh MyOJIIYHUX
nociyr. BogHodac BoHa BUMarae He IpoCTO MEPEHECEHHs! YITPaBIIHCHKHUX MPOLIECIB Y
mudpoBe cepefoBHINe, a IXHBOI CTPYKTYpHINH MOJEpHi3allli, 10 TIPYHTYEThCS Ha
BUKOPUCTaHHI IOPUIUYHUX KOHCTPYKIIH. BBaxkaemo, 10 y KOHTEKCTI IMyOJIYHOTO
YIOPABIIHHS, 116 0O3HAYA€E MepeXij BiJ OMHCOBOrO Ta PEAKTUBHOTO 3aKOHOTBOPEHHS 110
IPOrHO3HOTO Ta KOHCTPYKTUBHOTO. 3aMmiCThb TOro, 100 yXBaJllOBaTH CUTYaTHUBHI
3aKOHM, SIKI JIMILIE JaTaloTh MPOTAIMHU, HEOOXIAHO PO3POONISATH YHIBEpCalbHI
paBOBl KOHCTPYKIIil, 1[0 MOXYTh JWHAMIYHO aJanTyBaTUCAd IO MIHJIMBHUX YMOB,
BKJIFOYHO 3 Kpu3oBuMH Tmiepiomamu. Hampukmnax, J[. A. 3iHYeHKO BHW3Ha4ae, M0
paBOTBOpYA MJiSUTBHICTH B YMOBaX BOEHHOTO CTaHy IOBHHHA TOEJHYBAaTH [Ba
OCHOBHHMX AacCMeKTH — HaIllOHAJbHUW Ta MDKHapomuuid. [lepmmii mOKIMKaHUN
3a0e3meyyBaTy aNanTaiii0 3aKOHOJABCTBA /IO HOBUX BUKIHKIB, a JIpYyruii —
JOTPUMAHHS 3arajbHONPUMHATUX CTAHJIAPTIB Ta B3AEMOJIID 3 MIKHAPOJHOIO
cunutbHOTOMO [137, €. 69]. [IpencraBneHa aBTOpchbKa MO3UIIS IPOMOHYE YHIBEPCATIbHY

MOJIeNTb, 110 BPaxoOBY€ SIK BHYTPIIIHI, TaK 1 30BHIMIHI BUKIUKH. Lle mokasye, m1o
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IOPUINYHI KOHCTPYKII{ € HE JIMIle IHCTPYMEHTOM JJI BHYTPIIIHBOI cTadim3arii, a i
MeXaH13MOM sl €PEeKTUBHOI B3a€MO/I1i 3 MI>KHAPOIHOIO CIUIFHOTOIO, 110 1€ OiIbIe
HaroJIoNIye Ha HeoOX1THOCTI YHIBEpcaTi3allii OpUIUNIHUX KOHCTPYKIIii.

Ha coorogui B Ykpaini, BBakaoth O. Ilerpummn ta O. ['mmska, uudposa
TpaHcopMarliss TPaBOTBOPYOCTI, HE OOMEXKYEThCS TEXHIYHUM YAOCKOHAJICHHSIM
IHCTPYMEHTIB OPUIAMYHOI Ta aJMIHICTPaTUBHOI IISJIBHOCTI, a TpaHChOpMye camy
npupony mnpaBoBux BigHocuH [138, c. 16]. ¥V mpomy x kontekcti H. Xapuenko
H1AKPECIIIOE, 1110 KOHILIETITH MPaBOTBOPYOIrO MPOLECY HE 3aJUIIAI0ThCS HE3MIHHUMH,
a TpancHOPMYIOThCS IMiJi BIUIMBOM UYMHHHUKIB, J0 SKUX Tpebda BIAHOCUTH 3MIHU
(dbopmu TIpaBIiHHS, TOCWIEHHS POJIl TPOMAJITHCHKOTO CyCHIIbCTBA, €BPOIHTErpaLlliiHI
Ta rio0aii3aiiiiHi Mpoleci, a TaKoX MOsABY 1HGOPMAIIHHO-IIMPPOBUX TEXHOJIOTIH
[139, c. 113]. Ile mae HaM MOXJIHMBICTh MPUITYCTHTH, IO TexHoorii LegalTech Ta
GovTech, He3Baxkaroun Ha MOYATKOBE MO3MINIOHYBAaHHS Y Pi3HHX cepax (MpuBaTHA
IOpUMYHA MPAKTUKA Ta JEp>KaBHE YIpaBiIiHHSA), POPMYIOTH CHHEPTIMHUN eeKT y
MPaBOTBOPYOMY MPOLIEC], 3MIHIOIOUH HOTr0 KOHUENTYyallbHI 3acaiu, (PyHKI[IOHAJIbHE
HAIMOBHEHHS Ta METOAM peatizaiii. Po3rasHeMo iX OiIbI 1eTaabHO.

Ak 3aznauae A. II. KonexkchnukoB, LegalTech 3a cBoiM 3MICTOM OXOIUTIOE
udpoBl THCTPYMEHTH Ta TPOTpPaMHI PIIIEHHS, CIOPSMOBaHI HA aBTOMATHU3AIlIO
IOPUUYHHUX TIPOIIECIB, BKIIOYHO 3 aHAII30M MPABOBUX HOPM, BUSIBICHHSIM KOJI31H 1
yOJIF0BaHb, MMPOTHO3YBAHHSIM HACIIJIKIB MpaBoBuX pimieHsb [140, ¢. 99]. OcHoBHUMU
HampsimaMu  3actocyBaHHs LegalTech y 3akonotBopuiii chepi € aBTOMaTH3aiis
JIOKYMEHTOOOITY; BUKOPUCTaHHS IITYYHOTO 1IHTEJIEKTY JJIsl aHAT13y BEJIMKUX MacHuBIB
YHHHOTO 3aKOHOJABCTBA, BHSIBICHHSA CYINEPEUYHOCTEH, MPOTAIMH 1 MOTEHI[IHHUX
PHU3UKIB; 31HCHEHHS] aBTOMATH30BaHOTO MOIIYKY CYAOBHUX pIII€Hb, MPELEACHTIB Ta
MIXHAPOJHOT MPAKTUKH ISl TTOAATBIIOTO X BUKOPUCTAHHS MpH (POpPMYBaHHI HOBHX
YU BHECEHHS 3MiH JI0 BXK€ ICHYIOUMX HOPMATHBHO-TIPABOBUX aKTiB. MiKHApPOIHHIA
JOCBI] BHOpOBaKeHHST Al-pillieHh y MpaBOTBOPUYICTh TaKOX JIEMOHCTPYE, IO
mTydyHuit 1HTenekT (nmami — IIII) Bke akTUBHO BHUKOPHUCTOBYETHCS Y CYIOBUX
CUCTeMax [UIsl aHali3y BeJIMKOMAcIITaOHWX MacuBIB MpPaBOBOi iHQoOpMarii Ta

MIATPUMKH Tpoliecy yxBaleHHs pimeHb [141, c. 561-569]. Takox OO6’emxnani
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Apabcbki Emipatu Ha movatky 2025 poky oQiiiiHO MOBIJOMUIIHN PO BIPOBAKEHHS
MTYYHOTO 1HTEJIEKTY Y CTBOPEHHS HOBOT'O 3aKOHOJIaBCTBA T4 BHECEHHS 3MiH JI0 BXKE
ICHYIOYMX HOpM, IO Ha AYMKY (axiBliB MOXXE CKOPOTUTH Yac BHUTpPAayeHUN Ha
3aKOHOTBOPYY AisUTbHICTE Ha 70 % [142].

GovTech sBasie co00I0 CYKYIHICTh TEXHOJIOTIH, CTBOPEHHUX IS YPAIOBUX
oprasi3aliiii IpUBaTHUMH YU JIEP>KaBHUMHU IIANPUEMCTBAMH, 1100 MOJIIIINATH SKICTh
JIepKAaBHUX TOCIYT, €()EeKTHUBHICTh YIPABIIHHSA Ta B3a€EMOMII0 3 TPOMAISHAMH.
[Mpuknagamu pesynbratiB GovTech B Vkpaini € Prozorro (miampueMcTBO
«IIpozoppo»), nopran «is» (Texnonoriuna kommnanis Kitsoft), [lenTpanbHa 6aza
JaHuX eyneKTpoHHOo1 cucteMu oxoponu 3a0poB’s (LIBJ] ECO3) 1 I'IKC «HealthNet»
(AT  «EnextponHe 310poB’si»), MUKHApOIHUN peEeCTp pemnapaiidi 1 MpPOEKT
«ellocBiguenns» (koncantuHroBa IT-kommanis Strimco) [143]. BigmosigHo,
BrpoBakeHHss GovTech-pimens B YkpaiHi aeMoHCTpye, 0 HudpoBizamis €
KIIFOUOBUM  IHCTPYMEHTOM JUIsl TIJABUIIEHHS MPO30pOCTI Ta €(PEKTUBHOCTI
Jep>KaBHOTO ynpaBiiHHs. L1 TeXHOJIOTII HE JuIle CIPOILYIOTh HaJaHHS MOCTYT, alie
1 JTJOKOPIHHO 3MIHIOIOTH MPOIECH B3aEMO/IIi MK JIEPKaBOIO Ta CYCIUILCTBOM, IO €
OCHOBOFO JIJTS TTOTAJTBIITUX 3aKOHOIaBUHMX PEPOPM.

3 orsIIy Ha BUIIEBHUKIIAIECHE MOXKHA 3pOOWTH BUCHOBOK, IO YCIIIIIHUMA JTOCBIJT
BripoBapkeHHsT GovTech-pimens B YkpaiHi BiZKpuBae HOBI MEPCHEKTHBU 1 IS
3acTOCyBaHHs LU POBi3allii 6e3mocepeIHhO B TPABOTBOPUIM AISIILHOCTI. AJIKE SIKIIO
TEXHOJIOT1] MOXKYTh KEPYBaTH CKJIAJIHUMHU CHUCTEMaMHU, SIK-OT Jep KaBHI 3aKyMiBIl YU
OXOpOHa 370pOB’S, BOHM TaK CcaMO 3/IaTHI MOJEpHI3YBaTH IMPOILIEC CTBOPEHHS,
aHaJi3y Ta YIpaBJiHHS 3aKOHOJABUYMMM akTaMu. Hama gymka mMiBTEpIKYEThCS
MPAKTUYHUM BIPOBAKEHHSM ITU(GPOBUX TEXHOJOTIH B 3aKOHOTBOPYHM IPOIIEC
VYkpainu npo 1o noBigoMuiia npecciyxk6a Amapaty BepxoBHoi Pagu Ykpainu y
BepecHi 2024 poky. Bubip YkpaiHO Kypcy Ha €BpOIHTETpallito MOCTaBUIIO TEpe.
OopraHaMu BJagu CKJIAJHE TMHTaHHSA IMIUIEeMeHTalii akTiB npaBa €C 1o
3aKoHOJaBcTBa Ykpainu. HeoOximHicTh 0OpoOKH Ta PO3POOKH BEIMKOTO MAacCHBY
HOPMATHUBHUX aKTIB CTaJl0 BUMAaraTd 3HAYHUX PECYpCiB 1 BU3HAYWIO MOTPeOy Yy

3alydeHH1 1HQOpMalIMHUX TEXHOJIOTIH JjIi BUPIIIEHHA I,OTO 3aBaaHHS. Sk
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HACIIJIOK, OyB po3po0JieHN# 1HHOBALIMHUIN MPOEKT, AKUI Mae Ha METI MPUCKOPEHHS
PO3pOOKH Ta EKCIEPTU3HU aKTiB MpaBa B MEKax €BPOIHTErpallii Ta MiCTUTh B cO01 Taki
TEXHOJIOT1i:

1) aBromMaTu3allisl aHaIi3y Ta CTPYKTYPYBaHHS BEITMKUX MAacUBIB iH(poOpMaIii Ha
0a3i MITYYHOTO 1HTEIEKTY;

2) aBTOMaTH3allisl CTPYKTYpHO-JITOPUTMIYHOTO aHaNi3y /sl  CIpPOIICHHS
CKJIQIHUX IOPUIUYHUX TPOIIECIB;

3) 3aCTOCYBaHHS XMapHUX TEXHOJIOTIH JIJIs CIIPOIICHHS JOCTYIY 10 iH(popMallii;

4) 3acTOCyBaHHsI OJOK-YCHH TEXHOJIOTIH JJIS MPO30POCTi Ta OE3MEKU MPOIECY
NPUAHATTS 3aKoHYy [144].

OnHak, HE3BaKalOUM Ha O4YeBUAHI nepesaru BukopuctanHs GovTech-pimens y
3aKOHOTBOPYOMY TMIPOIIEC], HE MOKHA ITHOPYBaTM W NOTEHIINHI PpHU3HKH, SIKI
MOPOJKY€E Taka IMdpoBa Tpancopmariis. BBaxkxaeMo, 110 mepeayciM e CTOCYEThCS
npoOJieMH JIETITUMHOCTI Ta BIAMOBITAIBHOCTI, OCKIIBKH HaAMIpHE ITOKJIaJIaHHS
NapJIaMEeHTApIB Ha AJITOPUTMIYHI PEKOMEHJallli MOXe MPU3BECTH 10 (HaKTHUYHOTO
JICJIETYBAHHS. YAaCTUHU TOJITUYHOI BOJII TEXHIYHMM CHCTEMaM, IO CYNEepeuHuThb
NPEACTaBHUIBKIM TMPUPOAl MapjaMeHTy. AJrOpUTMH, HaBITh HaWCy4YaCHII,
3aJIMINAI0ThCS MPOAYKTOM JIIOJACHKOTO MPOTpaMyBaHHs, a OTXKE — BIJOOpakaroThb
IHTepecH, IIIHHOCTI Ta OOMEXKEHHS CBOIX pPO3POOHMKIB, IO CTBOPIOE PHU3UK
MIPUXOBAHOTO BIUIMBY HA 3aKOHOTBOPYMIA TIPOIIEC.

JlonaTKOBO, BUKOPUCTAHHS IITYYHOTO IHTENEKTY I aHajiidy ¥ rapMoHizamii
HOPMATHBHUX AaKTIB, Ha Hally JIyMKY, MOX€ HECTH Yy c00l 3arpo3y 3MEHIIECHHS
PO30POCTI MPaBOTBOPUOCTI. Ha BiIMIHY BiJl KJIIACHYHUX MAPIAMEHTCHKHUX MPOLIEYD,
Jie PIIICHHS YXBATIOIOTHCS MyOJIYHO 1 MiAJATAIOTh MOJITUYHIN BiAMOBIIATBLHOCTI,
pe3yibTaTH AITOPUTMIYHOT 0OPOOKH 4acTO MAIOTh XapaKTep «HUOPHOI CKPUHBKWY, 110
YCKIQJHIOE TIEPEBIPKY OOIPYHTOBAHOCTI BIAMOBIAHMX BHCHOBKIB. lle Moxe
MPU3BECTH JO 3HIDKCHHS JOBIPHM CYCIIJIBCTBA JO0 MapJIAMEHTCHKUX 1HCTHUTYTIB.
Takox BapTo BpaxyBaTu i 0€3MEeKOBUI aCMEKT: y pa3i Kibep3arpo3 abo 30BHIITHBOTO
BTPYYaHHS y BIAMOBIAHI HU(POBI CUCTEMH MOXKJIMBI MaHIMyJALIl pe3yiabTaTaMu

aHaJ'IiBY Ta CKCIICPTHU3U SaKOHOHpOCKTiB, oo CTaHOBHUTD CCpﬁOSHPIfI BUKJIINK JJIA



140
HAI[IOHAJIFHOI O€3MEeKH Ta MPAaBOBOTO MOPSIKY.

Otxe, Tpanchopmartis mpaBOTBOpUOCTi 3a gomoMororo GovTech ta mTydHoro
IHTEJIGKTY Ma€ pO3TJIAJaTUCS He JMIIe Kpi3b MPU3MYy 1HHOBAIIMHOCTI Ta
e(eKTHUBHOCTI, aJie ¥ y CBITJII MOTEHIINWHUX 3arpo3 IS AEMOKPATHYHUX IPOIEIYD,
MPO30POCTI 3aKOHOJABUOTO IpoIleCy Ta 30EpeKEeHHs MPEICTaBHUIIBKOI POl
napiamMeHTy. bajgaHc MK TEXHOJOTIYHOIO MOJIEpHI3aIll€l0 Ta TapaHTISIMH MPaBOBOL
BH3HAYCHOCTI, JICTITUMHOCTI ¥ IOJITHYHOI BiJITOBIAAILHOCTI MA€ CTaTH KJIIOYOBOIO
YMOBOIO CTaQJIOTO BIPOBAHKCHHS IUGPOBUX IHCTPYMEHTIB Yy 3aKOHOTBOPYY
ISUTBHICTD.

YacTkoBO 1i TMpoOJieMH IUJIAHYEThCS BUPINIYBaTH 3a PaxyHOK, HaIMpPHUKIAI,
CTBOPEHHSI CHCTEMH KEpPIBHUX MPHUHIUIIB 3aCTOCYBAaHHS IITYYHOT'O I1HTEJIEKTY B
napiaMmenTax. Ll koHueniiss po3poOjeHa MIKHAPOAHOIO TIPYINO JOCTIAHHUKIB 1
daxiBuiB y ramy3i mnapiameHtapusmy y 2024 poimi 3 Meroro 3abe3nedeHHs
BIJIMOBIAJIbHOT 1HTErpallii MTYYHOTO 1HTEJICKTY B MapjJaMEHTChKY CHUIBHOTY [145,
c. 6-7]. Ha mymMKy aBTOpPiB KOHIIEMIIii, BAXJIMBUMHU TPUHIIMITAMHE IS BIPOBAKESHHS
MITYYHOTO 1HTEJIEKTY Yy MJISUIbHICTh TapiaMEHTIB €: MiA3BITHICTh Ta MPO30PICTH;
aBTOHOMISI 0COOM, sIKa YXBAJIO€ PIIIEHHS; €TUYHE Ta BIAMOBIIAIbHE 3aCTOCYBaHHS
MITYYHOTO 1HTEJEKTY; 30€piraHHs JIOJICHKOTO KOHTPOJIO 32 JISIIBHICTIO IITYYHOTO
IHTEJIEKTY; YCYHEHHSI TOTCHIIIWHUX PHU3UKIB JJIs OCHOBOIIOJIOXKHUX TIpaB JIIOJIUHU;
JoBipa 3 OOKY T'pPOMAJCHKOCTI; 1HKJIIO3UBHICTh Ta PI3HOMAHITHICTh; JTOTPUMAaHHS
JIIOYOTO 3aKOHOAABCTBA; ajamnTallis J0 PO3BUTKY TexHojorid tomio [145, c. 14].
He3Bakatounm Ha OYEBUAHY MPOTPECUBHICTh BUKJIAJACHUX MPUHIUIIB, IX peai3alis
BUKJIMKA€ HU3KY MUTaHb. 30KpeMa, Y JOKYMEHTI BIZICYTHI YITKI MEXaH13MU KOHTPOJIIO
3a TOTPUMAHHSAM TMIA3BITHOCTI Ta MPO30POCTI, MO MOXKE 3BECTH Il MOJOKEHHS 0
JEKJIapaTUBHOTO piBHA. Tak caMO MPHUHIMI «30€peXEHHS JIIOJICHKOTO KOHTPOJIO» B
YMOBaX 3pOCTAar040i aBTOMATH3allli MPAaBOTBOPUOCTI BUTIISAIAE PalIe K OaKaHHMA
OpIEHTHp, aHDK TapaHToBaHa mpakTuka. KpimM Toro, yHiBepCaJbHICTbH
3aIPOIIOHOBAHUX IMIAXOIB MOTpeOye aganTallii 10 HAI[lOHATBHUX MPABOBUX CHCTEM,
10 B YKpaiHCBKUX peaiix Moxke OyTH mpoOieMaTHUHUM udepe3 (hparMeHTapHICTb

3aKOHOJ[ABUOTO PETYJIIOBaHHS HU(PPOBUX TeXHOJOTiM. OTKe, KOHIEMIs pale
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dbopmye 3aranpHy paMKy JJI TUCKYCIi, HDK Ja€ KOHKPETHI MPAaKTUYHI IHCTPYMEHTH.

Tpeba 3ayBaXuTH, IO NHTAHHS BIPOBAHKCHHS TPHUHIUIIB BUKOPUCTAHHS
IITYYHOTO 1HTEJIEKTY y MPaBOTBOPYIN AISJILHOCTI MATPUMYIOTHCA 1 BITUYM3HSIHUMHU
HaykoBIsAMH. 30kpema, I'. K. ABmeeBa BHU3HAUae, MO CTPIMKICTh PO3BUTKY CHCTEM
MITYYHOTO 1HTEJNEKTY Ta iX PO3MOBCIO/XKEHHS BUIEPEIKAIOTh 3aco0M, IO
MPOTU/IIIOTH iX HE3AaKOHHOMY BUKOPUCTAaHHIO. TOMy, BBaXKae aBTOp, YKpaiHi Mmija 4yac
PO3pOOKH BIACHOTO 3aKOHOJABCTBA y cdepi BUKOPUCTAHHA IITYYHOTO IHTEJICKTY Y
MPaBOTBOPYIA Ta TMPABO3ACTOCOBHIM ISUIBHOCTI CHIJ  3alpOBaJKyBaTH  Taki
OPUHIUION: «...JOTPUMAHHS MpaB JIIOJAUHHU;, 00’ €KTUBHICTh 1 TOYHICTh PE3YyJIbTATIB
aHani3y iHpopmallii; KOMIETeHTHICTb po3poOHUKiB LI 1 ymoBHOBaxkeHUX 0cC10, K1 iX
BUKOPHUCTOBYIOTD; IIJI3BITHICTD; BIAMOBIIHICTh 3aKOHOJAABCTBY; Oe3MeKa 30epeKeHHS
iH(popMarllli 1 eJIEeKTPOHHUX MPUCTPOIB; HE3ANEKHICTh; 3arnoOiraHHs OyAb-sAKOi
JUCKPUMIHAIIT MK OKpEMHUMH OCOOaMU 4M TpyraMu oci0; SKICTh Ta Oe3leKa mpu
00poOJIEHH] MPOIECYabHUX PIIIEHB 1 JaHUX, SIKI MAIOTh MICTUTHUCS Y O€3MECYHOMY
TEXHOJIOTTYHOMY CEPEJOBHILI; MPO30PICTh, HEYNEPEIKEHICTh, CIPABEIJIUBICTh Ta
1H.» [146, c. 72].

OxpecieH1 TOCHiIKEHHs CIIB3BYYHI 3 mo3ulliero €Bpornelicbkoro Corozy, K
aAKTUBHO OMIKYETHCS MUTAHHAM OE3MEYHOT0 BHUKOPUCTAHHS IHU(PPOBUX TEXHOJOTIM.
3okpema, y Pesomrorii €Bpomneiicbkoro mnapiamenty Bifg 20 tpaBHs 2021 poky
«DopmyBaHHs LHHPPOBOro MaWOyTHbOro €Bpomnu: YCyHeHHs Oap’epiB A
GyHKIIOHYBAaHHA €IMHOTO IU(POBOTO PHUHKY Ta TIOJIMIICHHS BHUKOPUCTAHHS
IITYYHOTO IHTEJCKTY JUIs €BpomneichbkuX croxkuBadiBy (2020/2216(INI)) [147]
HAroJIOIIYEThCS HA HEOOXIAHOCTI 3a0e3MedYeHHs MpPO30poCTi W MiA3BITHOCTI
QITOPUTMIB, TOTPUMAHHS MPHUHIUIIB HEAUCKPUMIHAINT Ta 3aXUCTy MEPCOHATBHUX
naHuX. XodYa JOKYMEHT Oe3MocepeHhO HE CTOCYEThCS MPaBOTBOPHYOI MisTBHOCTI,
HOTO TIOJNIO)KEHHS MOJKHA pO3TIIANATH K OpieHTUpH 17 (HOpPMYBaHHS YMOB
0e3MeyHoro 3acTOCYBaHHS MU(PPOBHX TEXHOJOTIA y Mii cdepi, amke BHUMOTH JI0
MPO30POCTi, €ETUYHOCTI Ta TapaHTyBaHHsS IpaB JIOJUHU € YHIBEpCAIbHUMH. biibi
OMM3BKUMH 32 3MICTOM JI0 CEHCY HAIloro IOCHiDKEeHHS € ETudna xapTtis mpo

BUKOPUCTAHHS IITYYHOTO IHTEJIEKTY B CyJIOBUX CUCTeMax Ta ix cepemonuiii (2018 p.)
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ta Pexomenmariis CM/Rec(2020)1 Komitety MinictpiB Pagu €Bponm nepxaBam-
YJIeHaM I[0JI0 BIUIMBY aJTOPUTMIUYHUX CHCTEM Ha MpaBa JIIOJUHU, CXBaJieHa 8 KBITHS
2020 p. [148; 149]. O6GuaBa JOKYMEHTH CHpPSIMOBaHI Ha YTBEPJKEHHS MPUHIUIIIB
€THUYHOCTi, TPO30POCTI Ta MIA3BITHOCTI MiJ YaC 3aCTOCYBaHHS aJTOPUTMIYHHUX
TEXHOJIOT1H, TMIJKPECIIOI0Th HEOOXIAHICTh TONEepeHPKEHHS JAUCKpUMIHAIT Ta
3a0€e3MeYeHHs HAJIe)KHOTO PIBHA 3aXUCTy MpaB JIoAUHU. CaMe 111 BUMOTH YTBOPIOIOTh
KOHIENTyalbHE MIATPYHTS JUIS TIOIIYKY KOHKPETHHX 1HCTPYMEHTIB, 3JaTHHUX
3poOUTH poOOTY aIrOPUTMIB 3pO3YyMIUIOI0 Ta KOHTPOJBOBAHOIO JJIsi 3aKOHOJABLS U
CyCHJIbCTBA.

Came B IIbOMY KOHTEKCTI OCOOJIMBO aKTyaslbHOIO cTae KoHuemnuis Explainable
Al (XAl), sKy HayKoOBIIl BHAUIAIOTH SK KIOYOBY g TpaBoBoi chepu. XAl
IpPEACTaBiIi€ COOOK0 HAYKOBUW MIJX1J, 110 BHUMarae poOUTH PIMIEHHS IITYYHOI'O
IHTEJIEKTY BIJKPUTUMHU JUIsl CHOXKMBada 3 apryMEHTYBaHHSIM OOpaHOoi MO3uIlli Ha
mijictaBi girodoro 3akonomaBctBa [150]. Ile 3abe3mneduye mnpakTHUHI MEXaHi3MH
peanizali TpUHIKIIB MPO30POCTI Ta MiA3BITHOCTI: AJITOPUTMHU CTAIOTh 3pO3YMUTMMU
JUIS 3aKOHOJABIIB 1 IMMPOKOTO KOJjia 3aIllkaBJIECHUX CTOPIH, J03BOJISIOTH BHUSBIISATH
MOXKJIMB1 yHEpPEIKEHHs Ta TNEPEeBIPSATH BIANOBIIHICT NPABOBUM HOpPMaMm, UIO
0COOJIMBO BaXKJIMBO 1] 4ac (pOopMyBaHHS 3MICTY 3aKOHIB.

[Tpu boMy Tpeba 3ayBa)kuTH, 10 IUGPOBI3AIlS Ta AJITOPUTMIZAIlIS TPOIECIB
PaBOTBOPYOI MAiSUIBHOCTI BIUIMBAIOTh HAa CKJAaJ CYCIUIBHMX BIAHOCHH Yy cdepi
MpPaBOTBOPYOCTI. 30KpeMa, TPAJAMIINHO y CKJIaal TakKuxX TMPaBOBIIHOCHUH
BUOKPEMJTIOIOTh Cy0’€KTIB (3aKOHOJIABUMI OpraH, HAPOJAHUX JICMyTaTiB, CTPYKTYpHI
NIIPO3AUIM amapaTy NapiiaMeHTy, Cy0’€KTIB MpaBa 3aKOHOJABYOi 1HILIATHBH,
eKCIIepTHI Ta JOpaadi opranu), o0’€KTU (CyCHiIbHI BIJHOCHHH, IIO IiJIATAIOThH
PEryJIIOBaHHIO, Ta TPOEKTH HOPMATUBHO-TIPABOBUX AKTIB) 1 3MICT (CYKYIHICTh MpaB
Ta 000B’sA3KIB yYaCHHKIB IpaBOTBOpUOro mporecy) [151, c. 58-59]. Bpaxkaemo, 1110 B
YMOBaxX PO3BUTKY LITYYHOTO 1HTENIEKTY LI TPaAMIIMHUNA CKJIaJ 3a3HAa€ CYTHICHUX
Tpanchopmariiii. HaBenemo nekiabka apryMeHTIB Ha KOPUCTDh HAIIOT MTO3UILI.

[To-nepiiie, pO3MINPIOETHCS KOJIO CYO’ €KTIB, 1110 OEPYTh Yy4acTh Y MPaBOTBOPUUX

BIJIHOCHHAX. Xo4Ya IITy4YHUH I1HTEJIEKT HE HaOyB MPaBOCYO’€KTHOCTI 1 HE MOXKeE
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pO3TasAaTuCa SK TOBHOLIHHUNA YYaCHUK MPaBOBIAHOCHH, MpOoTe (aKTUIYHHUMHU
y4aCHUKaMH TMPABOTBOPUOi MISJIBHOCTI CTAlOTh NMPUBATHI KOMITAHII-pO3POOHUKHU i
MpOBaiiiepu TEXHOJIOTTYHHUX PIllIEHb, SIKI 3a0€3MEeUyI0Th CTBOPEHHS, BIPOBAIKEHHS
Ta CyHpOBiJl aNTOPUTMIUYHUX CHCTEM. IX pOIb yHEMOXKIMBIIOE ITHOPYBAHHS IIPH
JOCITIKEHH] CKJIaJy IPaBOBIIHOCHUH, aJ)Ke CaM€ BOHU € TEXHIYHUMH MeJiaTopaMu
MDK CyO’€KTaMHM 3aKOHOTBOPYOCTI Ta HHMpOBUMH I1HCTpyMeHTamu. Ilo-apyre,
BUHHUKAIOTh HOBI TPYIHU CIHEMIATICTIB, 3aJly9eHHX JI0 MPOIECY MPaBOTBOPUOCTI:
EKCIIePTU 3 €TUKU BUKOPUCTAHHSA IITYYHOTO I1HTEIEKTYy, (paxiBii 3 KiOepOe3nekH,
ayJIMTOPU AJNTOPUTMIB, $IKl 3[I1ACHIOIOTH KOHTPOJb 3a JOTPUMAHHSIM MPHUHIIMIIIB
HEJIMCKPUMIHAIII1, TPO30POCTI, MIA3BITHOCTI Ta 3aXUCTy AaHUX. Jlo moyatky mporecy
nudpoBizallii BOHM HE Maju TPATUIIAHOI POl B 3aKOHOTBOPYOMY IPOIIECi, MPOTE
CBOTOJHI iX AISIBHICTE (POPMYy€ Ba)KJIHMBY CKJIAJOBY 3MICTY MPABOBIIHOCUH y WA
cepi.

[To-Tpere, 3MIHIOETBCA 3MICT TIpaB Ta OOOB’SI3KIB OCHOBHUX YYaCHHKIB
PaBOTBOPYOi AISUIBHOCTI. 3aKOHOJABLI Ta TPALIBHUKH amnapary MapiaamMeHTy
OTPUMYIOTH HOBI MOXJIMBOCTI 1010 BUKOPUCTAHHS QJITOPUTMIYHUX IHCTPYMEHTIB
JUIS. aHAIITUYHOI Ta MPOTHOCTUYHOI POOOTH: aBTOMATH30BAHWM aHalli3 MAacCHBIB
MOTPAaBOK, MOJICITFOBAHHS HACJIJIKIB TIPABOBOTO PETYIIOBAHHS, MTOPIBHSILHO-TIPABOBI
JOCIIJIPKEHHSI Ha OCHOBI IITYYHOTO 1HTENEKTy. BoaHoWac Ha HHX TMOKJIAA€ThCA
HOBUI OOOB’S30K MEPEBIPSTH pPe3yJbTaTH 3aCTOCYBaHHS IITYYHOTO IHTEJIEKTY Ha
MpeaMeT iX BIAMOBITHOCTI YUHHOMY 3aKOHOJIABCTBY, IIpaBaM 1 cBOOOAaM JIFOJIUHH,
YHUKHEHHSI aJlTOPUTMIYHO1 JuckpuMmiHaiii. [lo-yeTBepre, akTyani3yeThecs mpoodiema
PO3MOALTY BIANOBIAAIBHOCTI y BUMAAKaX, KOJU BUKOPUCTAHHS IITYYHOTO IHTENEKTY
MPU3BOIUTH JI0 TOMUJIOK Yy TIpaBOTBOpYOoMYy Tiporieci. lle migHiMae mnuTaHHA
Cy0’€KTHOTO CKJIaJly IOPUJIMYHOI BIAMOBIJATBHOCTI, apke Ma€ OyTH YiTKe
BH3HAUCHHS B SKHX BHITQJKaX HECE BIAMOBIIAIBHICTE PO3POOHHMK IPOTPAMHOIO
3a0e3MeUeHHs, TEXHIYHUW aAMIHICTpAaTop, YU CYO’€KT TPABOTBOPYOCTI, IO
3aCTOCYBaB TaKUM IHCTPYMEHT 0e3 HajlekHOi nepeBipku. Ha choroAHi 1ie nuTaHHs He
Ma€ HaJEKHOTO MPABOBOIO PEryiroBaHHS 1 (OpMye HOBI BUKIMKH JJISI FOPUIUIHOT

HAYKHU.
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Takoxx TpeOa 3BepHYTH yBary Ha Te, IO CYCIUIBCTBO OTPUMYE HOBY (GopMy
ydacTi y MpaBOTBOPYIA MISUTBHOCTI 3aBASKH I1HTETpaIlii TEXHOJIOTIM IITYYHOTO
IHTEJIEKTY B MPOIIECH I'POMAJCHKOTO OOTOBOPEHHSI MPOEKTIB 3aKOHIB. AJIFOPUTMHU
30aTHI 3A1ACHIOBaTH (UIBTPAII0 ¥ CTPYKTypyBaHHS MPOIMO3UIINA TPOMaIsSH, IO
HAJXOATh Yepe3 OHJIalH-TIaThopMHU, 3a0€3MeUyloun iX ONepaTUBHE ONMPaIIOBAHHS
3aKkoHo/aBieM. lle 3MiHIOE XapakTep KOMYHIKallll «rPOMaJIIHCbKE CYCIIJIbCTBO —
napjaMeHT» 1 HaJlae BiTHOCHHAM Yy cepil mMpaBOTBOPUYOCTI HOBOI SKOCTI.

Orxe, nudpoBizallisg craja HE JWIIe TEXHIYHUM, a W KOHIENTyaJIbHUM
BUKJIMKOM JJIsI IPABOTBOPUYOCTI, 110 3YMOBJIIOE€ JOKOPIHHI 3pYLIEHHS Y METOA0JIOT1i
(GopMyBaHHS PAaBOBUX HOPM Ta IOPUAMYHHUX KOHCTPYKULIA. Y HAYKOBIH JiTEeparypi
Ta TMPAKTUIIl JEP>KaBHOTO YIPABIIHHS Je/ajal OUIbIIOro 3HaYeHHs1 HaO0yBae iJies Mpo
HEOOXITHICTh «IM(pOBi3allii MpaBa», TOOTO CTBOPEHHS HOPMATUBHUX AakTiB 13
BpaxyBaHHSIM MOXIJIMBOCTEH iX aBTOMATWM30BaHOi 00poOKu, Bepudikamii Ta
3acTocyBaHHd y mudpoBomy cepemoBuimi [152, c¢. 201-202]. ILleit mnporec
CYNPOBOXKYETHCS TOIIYKOM HOBHUX (hopMaTiB MpaBOTBOPYOi MISIIBHOCTI, 3AaTHHX
MOEHATA TPAJUIIMHI TPaBOBI 3acaaud 13 BUMOTaMH IHTEpONEpadeIbHOCTI,
BIJIKPUTOCTI Ta TEXHOJIOTTYHOT CYyMICHOCTI.

Y 1pOMy KOHTEKCTI MpUBEpPTA€E yBary AOCTIIKEHHS €BpOMENCchKOi KoMmicii
«Po3po0ka 3aKOHOABCTBA B €MOXY MITYYHOTO 1HTENEKTY Ta mudposizaiii» (Drafting
legislation in the era of Al and digitisation), cnpsMoBaHe Ha BH3HAYCHHS
MOJKJIMBOCTE BHUKOPUCTAHHA IHCTPYMEHTIB IITYYHOI'O IHTEJNEKTY, MAIIMHHOIO
HABYaHHS Ta TEXHOJIOT1H 00pOOKMU MPUPOAHOI MOBH ISl ONITUMI3AIlT MIATOTOBKH Ta
cUcTeMaTu3allli HOPMAaTHUBHO-TIPABOBUX akKTIB. Y JIOKYMEHTI aKIEHTYEThCS Ha
kounenii «Machine-Consumable Lawy, ska mnepenbadae (opmyBaHHS TpaBa y
Takiii ¢opmi, 1O J03BONslE oMy OyTHM BOAHOYAC HOPMATHBHO YITKUM 1
TEXHOJIOTIYHO TPUAATHUM a0 ImdpoBoro anamzy [153, c.14]. Imes «mpaga,
IPUIATHOTO 0 MAIIMHHOTO BUKOPHUCTAHHS» BUBOJUTH HAC y IJIOLUIMHY IOPUANYHUX
KOHCTPYKIiM, OCKIJIbKA CaMe€ BOHM BHUCTYNAIOTh I1HTEJIEKTYyaJIbHOIO OCHOBOIO
cUCTeMaTu3allii HOpM, 3a0e3Meuylouyd iX BHYTPIIIHIO Y3TOMKEHICTh, CTPYKTYPHY

IUTICHICTh Ta (PYHKI[IOHATBHY aIallTUBHICTb.
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Bapto 3a3naunty, mo koHuenmis nudpoBoi TpaHchopmallii mpaBOTBOPUOCTI Yy
mexxax €Bpormericbkoro Coro3y 1HCTUTYHIMHO 3akpimieHa 1 B «AKTI TIpo
iHTeponepadenbny €Bpomy» (Interoperable Europe Act), sxkuii BCTaHOBIIOE pamMKu
JUIs 3a0e3MeyeHHs] B3aeMOJil 1HPOpMAIIHHUX CHUCTEM, CTaHIAPTIB 1 MPOLECIB Y
nybimiuHomy cektopi [154]. AkToM mependayarOThCAs YMOBH 1 IS IIPaBOBOI
CYMICHOCTI, JI¢ IOPUAMYHI KOHCTPYKII BIIrparOTh KJIOYOBY pOJIb SK 3acid
NEPETBOPEHHS HOPMATUBHOTO TEKCTY Y CTPYKTYpy, IIO MOKe OyTH 1HTErpoBaHa B
enuHuil 1MdpoBUN mpaBoBHil TpocTip. Bigrak, mudposizaiis BHUCYBaE Tepen
MPaBOTBOPYICTIO MO/IBIMHI BUMOTH: 3 OJTHOIO OOKY — 30€perTi I0puIuYHy TOYHICTS 1
MIMOWHHY Tpaauilito MpaBoBuxX ¢GoOpM, a 3 IHIIONO — 3a0€3MEYUTH THYYKICTH 1
TEXHOJIOT1YHY BIJKPUTICTh JUIsl aBTOMATU30BAHOTO aHaIli3y Ta OOMIHY JJAHUMHU.

VY 1IbOMY KOHTEKCTI MOHa apryMEHTOBAHO TOBOPHUTH MPO TpaHCHOPMALINHY
GYHKIII0 IOPUANYHUX KOHCTPYKIIIH, sIKa MPOSIBISETHCS Y 1X 31aTHOCTI MOAU]IKyBaTH
BJIACHUM 3MICT Ta CTPYKTYpHI MapaMeTpu BIJIMOBITHO J0 HOBUX YMOB HHU(POBOTO
cepenoBula. KO y KIACHYHOMY MPAaBOPO3YMIHHI OPUAUYHI KOHCTPYKIIi
PO3TIIAIATINCS HacaMIlepe] SIK 1HTEJNIEKTyallbHI MOJIET JUIsl CUCTeMaTHu3allli HOpM Ta
yHi(iKalli NMPaKTHUKX, TO HUHI BOHU CTAIOTh L€ W IHCTPYMEHTOM MEPEKOTyBaHHS
MIPaBOBUX MPUITHCIB Y (POPMU, TPUAATHI JIJIT BUKOPUCTAHHS Y CEPEIOBHUIII ITYYHOTO
IHTEJIEKTY, 0a3 1aHuX Ta iHTeporepadbenbHux miaTdopm. TpanchopmaiiiitHa GyHKITIA
OXOIUIIOE HE JIMIIE TEXHIYHWM acnekT 3MiHM (OpMH BHKJIAaay HOpM, ajne u
METO/OJIOTIYHUN BUMIP — TIEPEOCMHUCICHHS CHOCO0IB TOOYAOBH HOPUIUIHUX
MoOJieJIel, 3JaTHUX OJHOYACHO 3aJ0BOJBHITH BHUMOTH JOKTPUHH, 3aKOHOMABI 1
undpoBoi iIHGPACTPYKTYPH.

3a3HauuMoO, 10 3rajyBaHe HaMHU JOCTI/DKeHHS E€BpOMEnchKkoi KoMicii
«Po3poOKa 3aKOHOJJaBCTBA B €MOXY IITYYHOTO 1HTEJIEKTY Ta HU(pOoBI3alii», a TAKOXK
3BiT-pestome @. Dirmimica ta xopmka K. Mikpoiia cTOCOBHO pillieHb, TPUHHITHX
JUIs 3aKkoHOo1aBuoro Apadty €C Ha OCHOBI IITYYHOTO 1HTEJEKTY, 1al0Th MOXKJIUBICTb
BU3HAYUTHUCS 3 OKPEMHMMH 3aBJAaHHAMHM, $KI TIOCTalOTh TMeEpe] HPUANYHUMU
KOHCTPYKIIISIMU y CBITJI iX TpaHchopMarttiitnoi ¢pynkmii [153; 155].

HO-HCpHIC, cra€ O4YCBHIAHHMM, 11O Cy‘{aCHI/Iﬁ HOpMaTI/IBHI/Iﬁ TCKCT Mae€
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(GYHKIIIOHYBaTH HE JIMIIE SK MPOAYKT IOPUIUYHOTO MUCIEHHS, ajle 1 K TEXHIYHO
npujgaTHa CTPYKTypa sl [UQPOBUX CHUCTEM MIATPUMKHA MPABOTBOPUOCTI.
ExcniepuMenTansHe BuKOpUCTaHHS €Bpomneiicbkoro  Komiciero  3akoHOAaBYOIrO
pemaktopy 3 BigkputuMm kogom LEOS (Legislation Editing Open Software) mis
npadTy 3aKOHOAABCTBA JIEMOHCTPYE, IO HOPMHU MOBUHHI OyTH TpPENICTaBIICHI TaK,
abu aBTOMATH30BaHI 1HCTPYMEHTH MOTJIM iX I1HTEpHpeTyBaTH, BepudiKyBaTH Ta
inTerpyBaru [155, c. 12, 14-15]. 3Biacu, oAHIEO 3 KIFOUOBUX 3334 y HUPPOBOMY
cepeloBHILl €  3a0e3MeUeHHs  MAallMHO3YMTYBAHOCTI  Ta  CEMAHTUYHOI
IHTEpOIEepadeIbHOCTI OPUINIYHUX KOHCTPYKIIIH.

JlonatkoBo, y Mexax «AKTy Mpo 1HTeponepadenbHy €BpoIy» MIIKPECTIOEThCS
3HAYEHHS €IMHUX CTAHJIAPTIB Ta CYMICHOCTI HOPMAaTHMBHHX IPHUIIMCIB y MPABOBUX
cucreMax jaepkap-awieHiB [154]. Tomy ropuIu4HI KOHCTPYKII MalOTh BUKOHYBATH
3aBJaHHSA TIEPETBOPEHHS PO3PI3HEHUX HOPMATHUBHUX IIOJIOKEHb Y CHUCTEMHO
noB’si3aHl  (pparMeHTH, 37aTHI (QYHKIIOHYBaTH B IHTETpOBAaHOMY IHU(PpPOBOMY
npoctopi. OTKe, IPYroro 3aJayero MOoCTa€e JTOCATHEHHS HOPMATHMBHOI y3rOIKEHOCTI
Ta CTPYKTYpPHOI IHTETPOBAHOCTI IOPUJIUYHUX KOHCTPYKIIH y 1udpoBOMy
CepeIOBUIIII.

Kpim Toro, HaBeneHi y AOCHiKeHHI €Bpornenchkoi KOMICIT MUIOTHI KEWCH,
MOB’s13aHl 3 aBTOMATH30BAaHMM aHAII30M BHUIIPaBIICHb (corrigenda), mepeBipKoro
TPAHCIIOHYBAaHHSI 3aKOHOJIABCTBA Ta OIIIHKOI IM(POBOi TOTOBHOCTI, CBIAYATh MPO
HEOOX1THICTh CTBOPEHHS IPABOBUX MOJIEJICH, 3JaTHUX aJIallTyBATUCA IO TMHAMIYHHUX
smiH [153, ¢. 46-52]. FOpunn4Hi KOHCTPYKIii y TaKOMY BHUMIpI MMOCTalOTh HE SIK
CTaTUYHI CXEMH, a SK THYYKl IHTEJNEeKTyaJlbHi (QOpMH, 10 MiAJIATAI0Th
NEPMAaHEHTHOMY OHOBJEHHIO. lle nae mijcTaBM BHU3HAUWUTH 1€ OJAHY 3aJady —
3a0e3nevYeHHs aJanTUBHOCTI Ta €BOIIOLINHOT CTIMKOCTI IOPUAUYHUX KOHCTPYKIIHN B
yMoBax @ poBoi Tparchopmairii.

3pemTor0 OKpecleHl MOCHDKeHHS Ta AKT mpo iHTepomnepabenbHy €BpoIry
HaroJIONyr0Th Ha TOTPeOl y MOEIHAHHI JIIOJCHKOTO Ta aJIrOPUTMIYHOTO PIBHIB
KOHTPOJIIO 3a HOPMOTBOpYMM TmporecoM. IOpuauuni KOHCTPYKIT MpH I[bOMY

BUCTYIIAIOTh IMOCCPCAHUKOM MIK HOPpUIUYIHOIO JIOTIKOIO Ta TEXHOJIOTTYHUM
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3aCTOCYBAaHHSAM, YMOXJIMBIIOIOUM TIPO30PICTh 1 MIA3BITHICTH aBTOMAaTHU30BaHUX
pimeHb. Sk HACHiZOK, POOMMO BHCHOBOK, IO HACTYMHOIO (yHIAMEHTAIBHOIO
3aauer0 € (HOpMyBaHHS HOPUAWYHUX KOHCTPYKIIIHA SK MEXaHI3My TapMOHi3allii
JIOACHKOTO 1 MAITMHHOTO BUMipIiB MTPABOTBOPUOCTI.

Ha miacraBi 3a3HayeHOTO BBa)KaeMo, IO 3MIHH, SKI BiOyBarOThCS 3
TPAIUIIMHOI FOPUINYHOK KOHCTPYKIIIEI y TpoIleci peaizalii TpaHcpopmariiiuoi
¢byHKIil, GOPMYIOTh KOHIIENTYaJIbHY MOJIENb, SIKy MOXHA MPEIACTaBUTH Yy BUTIIAIL
TpaJMIliitHOrO UKy peanmizaiii cucrem: «Bxig — Ilpomnec — Buxigy. Lls monensb
IIMPOKO 3aCTOCOBYEThCA Yy pI3HUX cdepax AISIBHOCTI, 30KpeMa MpOorpaMyBaHHI,
Oi3Hecl Ta OCBITHIX IpakThkax. Sk 3a3HayaroTh A. €. AukacoB, B. A. Jlymikin,
B. M. Oxpimenko Tta T. b. BopoHKOB, HaliOLIbII PO3IOBCIOHKEHOIO € CUCTEMA «BXiI-
BUX1J1», [0 Peali3yeThCS Ha MiJICTaBl OCHOBHOTO IpoIllecy (Aiil), KUl MepeTBOPIoe
BXiJl Ha Buxia [156, c. 36]. YV Hamomy BHUIAJKy BXiJHUM €JIEMEHTOM BHCTYIIA€
TpajJuiliiiHa IOPUIUYHA KOHCTPYKIIiS, IO aKyMYJIIO€ HOPMATHBHI JIaH1 Y KIIACUYHOMY
MPaBOBOMY I1OJI1; MpoIiecoM € IudpoBa TpaHchopmallis, sKka BKIOUYAE IHCTPYMEHTH
aBTOMaTM3allii, anropuTmizamii Ta nHdpoBi3aIli MPaAaBOTBOPYOCTI; BUXITHUM
CJIEMCHTOM — OHOBJICHA IOpUIWYHA KOHCTPYKIlis, aJanToBaHa 0 yMOB IU(POBOTO
cepelloBuIIa Ta 30araueHa HOBUMHU XapaKTEePUCTUKAMU €(hEKTUBHOCTI ¥ THYYKOCTI.

3azHayeHudl Miaxiag A0 TpaHchopmarllii IOPUIUNIHUX KOHCTPYKIIN Moxke OyTu
MPEACTABICHUI y BUIJISII CXEMHU, IO BIJI0OpaXkae OCHOBHI eTanu Lukiy «Bxig —
[Tponiec — Buxiny» (Joxatox I').

Tpeba 3BepHyTH yBary, mo Ha etari «lIporuecy» BimOyBaeTbCsl aHali3 TEKCTY
HOPMATHBHO-TIPABOBOTO aKTa [JJis MAIIMHHOI I1HTEpHpeTanii Ta CEeMaHTHU3alls
€JIEMEHTIB KOHCTPYKIIii, 110 BUMAara€ OCOOJMBOTO MiAXOAYy JO BHKJIAAy TEKCTY.
[IpakTyHa peainizailis Ii€i MoJeNl B YKpaiHCBKOMY IPaBOBOMY IIOJII IMOTpedye
BCTAHOBJICHHSI YITKMX BUMOT JI0 3MICTy TMpPaBOBHX HOPM, $Ki O J03BOJSUIA iX
edekTuBHY IUPPOBY 0OPOOKY.

Uunna penakiiis crarti 34 3akony Ykpainu «IIpo mpaBoTBOpUy IisSIBHICTH
bOKyCyeTbCcsl Ha JIHTBICTHYHIA Ta JIOTIYHIA BW3HAYEHOCTI Ui JIFOJUHU, TPOTE

3aJMIIa€ 1032 yBarold BUMOTY  CTPYKTYPHO-aJTOPUTMIYHOI  MPUAATHOCTI
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HOPMATHBHOTO Marepiany i aBTOMaTH3oBaHWMX cucteMm [157]. 3 ormsgy Ha
BUKJIZICHE, 3 METOI0 3a0e3MEYCHHs] TEXHOJOTIYHOI aJalTHBHOCTI 3aKOHO/ABCTBA,
MPONOHYEMO BHecTH 3MiHM 10 cTarTi 34 3akony Ykpainu «IIpo mpaBoTBOpuy
TiSTEHICTEY (100 BUMOT JI0 3MICTY HOPMAaTHBHO-TIPABOBOTO aKTa), a CaMme:

JIOTIOBHUTH YAaCTUHY MEPITy MMYHKTOM 6 TaKOTO 3MICTY:

«6) IXHBOI CTPYKTYPHO-JITOPUTMIYHOI MPUAATHOCTI JJIsi aBTOMAaTHU30BaHO1
00poOKM (MAIIMHHOTO 3YWTYBaHHS), IO Mepeadadac MOXKIUBICTh OJHO3HAYHOI
JIEKOMITO3UIII] FOPUAMYHOI KOHCTPYKIII Ha i1 CTPYKTypHI €JIEeMEHTH Ta JIOT14HI
3B’SI3KM MK HUMI.

JIOTIOBHUTHU CTATTIO 34 HOBOIO YAaCTUHOIO I1’ITOK0 TAKOTO 3MICTY:

«5. [lpu popmyroBaHHI HOPM TpaBa cy0’€KT MPaBOTBOPUOCTI 3a0e3Meuye TaKky
noOyZ0BYy IOPUINYHUX KOHCTPYKLIM, 0 MIHIMI3Y€ JIIHTBICTUYHY OaraTo3Ha4yHICTb
Ta JI03BOJISI€ 31MCHIOBATH X MAIlIMHHY IHTEPIIpETAaIlito 0€3 BUKPUBJICHHS IPABOBOIO
3micty. CTpykTypa HOpMHU Mae OyTH OpIEHTOBAHA Ha YITKY 1JCHTH(]IKAIIO YMOB,
Cy0’€KTHOTO CKJIay Ta MPaBOBUX HACHIJAKIB, IO € HEOOXIAHUM JJI aBTOMATH3allii
IIPABO3aCTOCOBHUX MPOIIECIBY.

Taka HOBena JO3BOJUTH TEPETBOPUTH CTAaTHUHY «IalepoBY» HOPMY Ha
JTUHAMIYHY «aKTHUBHY» KOHCTPYKIIiI0, TOTOBY JI0 1HTErpailii B Hu(ppoBy €KOCUCTEMY
JIep’KaBM, IO TOBHOIO MIpOIO BIJIMOBIJA€ 3alPOIMIOHOBAHOMY HaMH aJTOPUTMY
Tpanchopmarii «Bxig — IIponec — Buxigy.

VY3aranpHIOI0YM BUKJIAJCHE, MOXXEMO CTBEP/KYBaTH, IO TpaHchopmaliiiiHa
GyHKUIS IOPUAMYHUX KOHCTPYKUIA Yy LHU(PPOBOMY CEPENOBHUILI MPOSBISETHCS Y
31aTHOCTI IEPEBOAUTH TPAAUIIIHY HOPMY 13 TUIOLIMHU CTATUYHOTO TEKCTY Yy popmar
«aKTUBHO1» KOHCTPYKIIii, 34aTHOI 10 aBTOMaTH3allli, 1HTerpaiii Ta MOHITOPHUHTY.
3anmpornoHoBaHa KOHIENTyallbHa MoJenb 1ukiny «Bxim — Ilponec — Buxiny
JI03BOJISIE PO3TIISANIATH IOPUANYHI KOHCTPYKIl HE JIMIIE SK IHCTPYMEHT FOPUIAYHOL
JIOTIKH, ajie ¥ SK KJIIOYOBHM eleMeHT nudpoBoi iHPpACTPyKTypu Mpapa, M0 HAJAE
NpPaBOTBOPYOCTI  HOBOI  SIKOCTI  —  €(EeKTUBHOCTI,  QJanNTUBHOCTI  Ta
iHTeponepabenbHOCTI. Lle cTBOproe nmepeayMoBH AJis IXHBOTO OCMUCIICHHS HE TIIbKU

B TEXHIKO-IOPUJIUYHOMY BHMIpI, ajieé ¥ y IIUPIIOMY COI[iadbHO-TIPAaBOBOMY
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KOHTEKCTI. Amke 1mudpoBa TpaHcopmallisi CTaBUTh IMEPEA MPABOBOIO CHCTEMOIO
3aBJaHHs HE JIMIIE TEXHOJOrYHOr0 OHOBJIECHHS, aje W 3a0e3reueHns 11 CTIHKOCTI OO
BUKJIMKIB 4yacy. Came TOMYy JIOT1YHUM HACTYyIIHUM KPOKOM Yy JOCIIIKEHHI MOCTae
aHani3 crabum3aliiiHo-aAanTaliiHOTO TMOTEHI[AY MOPUIUYHUX KOHCTPYKIH Yy

KpU30BI MEPI10U CYCHIJILHOTO PO3BUTKY.

3.2. CrabinizauiiiHo-aganTaniiiHuil MOTEeHUIAJ PUAHYHUX KOHCTPYKIIi

Y KPH30Bi I1epioau CyCHiJIbHOr0 pO3BUTKY

Kpu3zoBi nepioan CycniabHOTO PO3BUTKY — €KOHOMIYHI, MOJITUYHI, COIaIbHI
yu OE3IMEKOBl — 3aBXKIU € CBOEPITHUM «CTPEC-TECTOM» JJI MPaBOBOi cucrteMu. B
yMOBaxX HECTaOUIbHOCTI caMe€ TMpaBO IMOKJIMKAaHE HE JIMIIE€ BCTAHOBIIOBATH
OOMEKEHHS Ta PEryJATUBHI paMKu, ajie i 3a0e3reuyBaTH CTAOUIbHICTh CYyCHUIBHHUX
BIJIHOCUH, BIJHOBIIIOBATH JOBIpY Ta CTBOPIOBAaTH MEPEAYMOBHM JUIsl aJanTaiii
CYCIIUJIbCTBA J0 HOBHUX peaiiil. Y 1bOMy KOHTEKCTI 0COOJIMBOI aKTyaJIbHOCTI HaOyBae
aHami3 crabuTi3auiifHO-aJanTalliHOr0 MOTEHIlATy IOPUIMYHUX KOHCTPYKIIH, SKI,
Oynyun ¢dopMaMu HOPHINYHOTO OIOCEPEIKYBAHHS CYCIUJIBHUX IPOIECIB, 37aTHI
BOJHOYAC 30epiraTu IUIICHICTh MPaBOBOI CUCTeMH I 3a0e3medyBaTH ii THYYKICTh Y
KPHU30BHX YMOBaX.

FOpuanuHi KOHCTPYKIIIT BUKOHYIOTh TYT HOJIBIMHY POJIb: 3 OJTHOTO OOKY, BOHU
rapaHTyloTh Mepen0adyBaHICTh 1 CTaJICTh PEryJNIOBaHHS, IO MEepPeIKOoHKae
XaoTHu3allll CYCHUIBHUX BIJHOCHH, 3 IHIIONO — 3aKJIaJal0Th MOKIHUBOCTI st
amanTarmii TPAaBOBHUX MEXaHI3MIB JI0 3MIHHUX OOCTaBWUH, HE pPYHHYIOUYH
dbyHIaMeHTaIbHUX 3acaj mpaBonopsaky. Came 111 aMOIBaJICHTHICTh — IO€THAHHS
cTaOLII3alIfHOTO Ta aJanTalliifHOrOo BUMIpIB — BU3HAYA€ IXHE KIIOUYOBE 3HAYCHHS Y
Kpu30Bi mepiogn. BogHouac mnis OUIBII TIOBHOTO PO3KPUTTS IHOTO (PeHOMEHa
JOIIJILHO PO3TJISAAaTH CTallUTi3aliiHui Ta aganTaliifHUN TOTEHINATU HOPUIUIHUX
KOHCTPYKITi OokpeMo. Takwil mifxXiJ 3yMOBJICHHA THM, IO HE3BaXXKAIOYM Ha IXHIO

B32€MOIIOB A3aHICTh, KOXKEH 13 IIMX BUMIpPIB Ma€ BIJACHY MNPUPOJY, O3HAKU Ta
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(GyHKI[IOHATbHI TPOsSBH. Y 1[bOMY 3B’A3KYy NEPIIOYEPrOBUM IIOCTAE aHANI3
cTabuTi3aliHOTO MOTEHIIATY IOPUINIHUX KOHCTPYKITIH.

Crabimi3aniifHui MOTeHIlial IPUINYHUX KOHCTPYKIIIH MOJsATrae y iX 3JaTHOCTI
3a0e3MevyyBaTu CTaNICTh 1 MepeadauyyBaHIiCTh CYCHIIBHUX BIIHOCHH HABITh y MEpioan
rMOOKOi CoIiabHOT YW TMOJITHYHOI HecTaOUIbHOCTI. Byaydwm 1HTENeKTyalbHOIO
MOJICJUTIO  MPABOBOTO  PETyJIOBaHHS  IOPUAMYHA  KOHCTPYKIIS — MOKJIMKaHa
CTPYKTypyBaTH HOpPMAaTHUBHUN Marepiall TaKUM YHMHOM, MO0 BIiH 3aJMIIABCA
3pO3yMUINM, BHOPSAAKOBAHUM 1 JIEBUM Yy OyAb-sKUX YMOBaX. 3aBJISKH LIbOMY IIPaBO
BUCTYIIA€ HE JIMILIE CUCTEMOIO 3a00POH Ta MPUIIKCIB, alie i (PYyHIaMEHTOM CYCIUIbHOI
3J1ar0JIv, IKUI 3MEHIIIY€e pU3UK rucOanaHCy BIIHOCUH y KPU30B1 NEPIOJIH.

VY TakoMy KOHTEKCTI CTaOUTI3alliifHUIA MOTEHIad IOPUAMYHUX KOHCTPYKIIIH
MOXHA pO3IJSAaTH SK MNpOsiB CTaOUII3Yro4oi (YHKIIi MpaBa, IO BUSABISAETHCS Y
30epekeHHl MPaBONOPAAKY, 3a0€3MeYeHH] HENEPEPBHOCTI MPABOBOIO PErYyIIOBAaHHS
Ta  3aKkpiieHHl  OajaHCcy  COIllalbHUX  CWI.  SIK  CIyIIHO  3a3Hayae
O. B. BopoHSHCbKUH, albTepHATUBHUNA MIAXIJ 10 PO3YMIHHS MOXO/JKEHHS MpaBa y
Meax KOHIEMIT OalaHCy PeCypCHUX MOTEHIIaNIB aKTOPIB KOHKYPEHTHOI 60pOTHOU
3a BIIQJHI MO3HUIIIl JO3BOJIAE TIIYMAUUTH MPABO HE JIHIIE SK Pe3ysbTaT (GOopMaTbHIX
BOJICBUSIBIICHb JIepaBU ab0 TPOMAJIsH, a SK COIJIbHUM MEXaHi3M, 10 YTPUMYE
NeBHUM OallaHC CWJI MK pi3HMUMH cyO’ekTamu cycmiiberBa [158, ¢ 111-112]. ¥V
bOMY AaCHEKTI MpPaBO BHUKOHYE (YHKI[II0 cTaluIi3aTopa COLIaNIbHOI CTPYKTYpH,
3aKpITUTIOIOYM W TATPUMYIOUM ICHYIOYl BIAJHI BIJHOCHHH, a MPaBOBI HOPMH
HaOyBalOTh pOJII 1HCTPYMEHTIB, $SKI 3MEHIIYIOTh PHU3HMK JecTadimizauii uepes
JIETITUMI3allil0 IEBHUX PO3MOALTIB PECYPCIB 1 TOBHOBAXKEHb.

3aznaveHe y3romkyerbes 3 mosuiisimu JI. 1. 3amopcwkoi, B. II. Brnacenka,
O. A. Kosoziss Ta 1HmMX, SKI MIJKPECTIOOTh BaXJIHUBICTh BIUIMBY IpaBa Ha
CTablIBbHICTh 1 PO3BHTOK cycmisbeTBa [20, ¢ 6; 159]. B. I1. [lnaBuu Takox BH3HAYa€
TOJIOBHUM 3aBJaHHSIM TpaBa «OyTH CTaOLT3aTOPOM, CHOPUSTH BHPIIMICHHIO
KOH(TIKTIB Ta CTUMYJIIOBATH MPOSB KpaIIUX JHOJACHKUX sikocTei» [160, c. 11]. OTxe,
IPaBO TOCTA€ HE JIMIIE K IHCTPYMEHT PEryJlOBaHHA, a AK LIHHICHOOPIEHTOBAHUMN

MEXaHi3M, III0 IHTETPyE CoIllajbHE CEPEAOBUIIE, MIATPUMYE pPIBHOBAry Mix
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y4aCHMKaMH TPABOBUX BIHOCHMH 1 BOJHOYAC 33/1a€ €TUYHI OPIEHTUPU PO3BUTKY
cycmigbcTBa. OTke, CTaOUTI3aliMHUAN TMOTEHINAN  IOPUAWYHUX KOHCTPYKIH
0e3mocepeIHbO MOB’A3aHUM 31 3ATHICTIO IIpaBa BUCTYMATH HE JUlIie (opMalibHUM
pEeryJiaTopoM MOBENIHKH, a W COI[IaJIbHUM MEXaHI3MOM 30€peXeHHS TOPSAKY Ta
oamancy. Illlomo mporo O. O. KymiHiY4 BCTAaHOBIIOE, IO IOPHANYHA KOHCTPYKIIIS
CIIpHsi€ TIOBHOMY Ta YITKOMY PETYJIIOBaHHS CYCIUIBHUX BITHOCHH, CIIpUs€E YHi(iKaIi
TIIyMa4yeHHsI PAaBOBUX HOPM Ta €IHOCTI MPaBO3acTOCOBHOI mpakTtuku [161, c. 153—
154]. V xpu30BHX yMOBax II¢ 03HAYaE, 10 IOPUINYHI KOHCTPYKIIii BUKOHYIOTh POJIb
CBOEPIAHOTO «KapKacy» TMPaBOBOI CHCTEMH, 3aBISKH SIKOMY 3a0€3Medy€eThCs
nepen0ayyBaHICTh 1 JIETITUMHICTh MPABOBUX PIIIEHb HABITh Y CUTYaILIsX TIMOOKOL
HEBU3HAYCHOCTI.

[pyHTYIOYHCH Ha BJACHHMX JOCIIDKEHHAX Ta MO3MIIAX BiTYN3HAHUX HAyKOBIIIB
BII3HAYUMO, M0  CTa0UTi3aIlifHMM  TOTEHINA]l  IOPHANYHHX  KOHCTPYKIIH
MPOSIBISIETHCS K X 3[aTHICTH JJO YTBOPEHHS CTIMKUX CTPYKTYp MPAaBOBHUX BIJHOCHH,
0 (QYHKIIOHYIOTh Y MeXaxX KOHKPETHOTO MPABOBOTO MOPSIKY, 3a0€3MeUyrouu
BHYTPIIIIHIO JIOTIYHY Y3TOJKEHICTh HOPM 1 MependadyBaHiCTh MPABOBUX HACHIIKIB
[161, c. 153; 162-163; 164, c. 10]. Omxke, crabumi3aI[ifiHII MOTEHIIAT BUCTYIIAE€ HE
JUIIE  XapaKTEPUCTUKOK (OpMalbHOI BU3HAYEHOCTI TMPAaBOBOi HOPMH, a W
BiIoOpaXkae ii (PyHKIIOHAJIBHY 3JATHICTh aJamnTyBaTHCS J0 3MIH Yy COIlaJbHOMY
cepeaoBUII, 30epiraouu Mpy bOMY IIJTICHICTh TPABOBOT'O PEryJIFOBAHHS.

Ha mizgcraBi okpecaeHoro BU3HAUYMMO CTaOLII3aIliiHAN MOTEHITIa FOPUINIHOL
KOHCTPYKIIli SK BJIACTUBICTh KOPUAMYHOT KOHCTPYKIIi 3a0e3neuyBaTv CTally
pEriaMeHTallll0 CYCHIJIbHUX BIJIHOCUH, MIATPUMYBATH MPaBOBY NepeadayyBaHICTh 1
3MEHIIYBaTU PU3UK TIPABOBOI HEBU3HAYEHOCTI B MPOIIECI peasizailii MpaBOBUX HOPM.
Takox BpaxoOBYIOUM TMPOBEACHUN TEOPETUYHUN aHaji3, BBAXKAEMO MOXJIHUBUM
BUOKPDEMUTH HACTYIIHI O3HAKM  CTAOUT3AIIHHOTO  TMOTEHIlany  IOPUIUYHOI
KOHCTPYKITIi:

— 3JIaTHICTh 3a0e3medyBaTH MPOTHO30BAHICTh MOBEIIHKU CyO’ €KTIB MpaBa Ta
NPABOBUX HACIIIKIB, 10 BUIIMBAIOTH 13 3aCTOCYBAaHHS MTPABOBUX HOPM;

—  MOXJIMBICTb Y3TOJDKYBAaTU IHTEpPECH PI3HUX CYO’€KTIB MPaBOBIAHOCHH 1
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dbopmyBaTH OanaHc MiX CTaOIBHICTIO MPaBa Ta MOTr0 COLIATBFHOIO PEIeBaHTHICTIO;

— 3a0e3neyeHHs] BHYTPIIIHBOI JOTIYHOT CYyMICHOCTI OKpPEMHUX HOPM Y Mexax
KOHCTPYKIIIi Ta iX BIJMOBIIHOCTI 3arajibHIN CTPYKTYpP1 IPaBOBOi CUCTEMU;

— CIIPOMOXKHICTB 30epiraTé (PyHKIIOHATbHI XapaKTePUCTHUKU HABITh 32 YMOB
YaCTKOBHUX 3MIH Y 3aKOHO/IaBCTB1 200 MPaBO3aCTOCOBHIN MPAKTHIIL;

— TOTEHINal  IOPUJIWYHOI  KOHCTPYKIi  pearyBaTd Ha  COIaJbHI
TpaHcopmarlii Ta TEXHOJOTIYHI 3MiHM 0€3 BTpaTH OCHOBHOTO pPEryJsITOPHOTO
edekTty (byHKIIOHATbHA aJaNTHUBHICTB).

Bapto 3a3HaunTH, 1o o3Haka (QpyHKIIOHAIBHOT aJanTUBHOCTI O€3MocCepeaHbO
KOPEJIIOE 3 afanTaliiHUM MMOTEHI1aJIOM IOPUINYHUX KOHCTPYKIIIH, IO CBIIYUTH PO
TICHHAH B3a€MO3B’ 30K CTAOLII3AIMHOTO Ta afanTallliiHOro MOTEHIAIIB 1 BUAUIIC 1X
B3a€EMO3AJICKHICTh Ta HEPO3PUBHICTh SIK (PyHIAMEHTalNbHUX  BJIACTUBOCTEU
IOPUIUYHOT KOHCTPYKIITII.

JI. M. JloOpobor 3BepTae Hally yBary Ha Te, IO OCOOJIMBICTIO FOPHUIUYHUX
KOHCTPYKIIM € iX aganTaiis A0 3MIH IMPAaBOBOI'O CEPENOBHILNA 31 30€peKEHHSIM
BHYTPIIIHBOT JIOTIKH Ta y3rokeHocTi [164, c. 10].

VY 11b0My KOHTEKCTI ajanTaiiiiHuii TOTeHIlad PUANYHOI KOHCTPYKIIT MOKHA
BU3HAYHUTH SIK ii CIIPOMOXKHICTH pearyBaTh Ha 3MiHU COIIaJIbHO-TIPABOBUX YMOB,
3a0€3meuyround aKTyaJdbHICTh 1 JKUTTE3JATHICTh TIPABOBOTO PETYIIOBaHHS 0e€3
pYHHYBaHHS HOTO CTPYKTYPHOI LIUTICHOCTI. BiH BUSBISETHCS y 3MaTHOCTI FOPUANYHOT
KOHCTPYKIIi 1HTErpyBaTd HOBI COIlaibHI MOTPEOW, HOPMATHBHI OPIEHTUPH YU
TEXHOJIOT14HI 1HHOBAIIli, HE BTpAYaloyu NpH LIbOMY CUCTEMHOI CTaOUTbHOCTI.

BignoBigHo, amanTamiiHui = MOTEHIal € HE  MNPOTUIICKHICTIO, a
GyHKIIOHATFHUM JIOMTOBHEHHSAM CTaOUTI3AIIHHOTO TMOTEHIIaNy: SKIIO OCTaHHIN
CHpsIMOBaHUN Ha 30epeKeHHs NpPaBOBOI BH3HAYEHOCTI Ta NependadyyBaHOCTI, TO
mepmnii — Ha THy4dKe OHOBJEHHS Ta JMHAMIUHE MPUCTOCYBAHHSA 10 3MiH. IXHs
€MHICT (QopMye yMOBY JUIsi TapMOHIMHOTO PO3BUTKY TPABOBOI CHUCTEMH, €
CTAaOUIBHICT, 1  aJaNTUBHICTh  BUCTYNAaIOTh HE  B3a€EMOBUKIIOYHUMH, 4
B32€MO/IOTIOBHIOBAILBHUMH BJIACTUBOCTSIMH FOPUINYHUX KOHCTPYKITIMH.

AnanTtaniiHui noTeHian OPUANYHOT KOHCTPYKIIIT MPOSBISETHCS YEPE3 HUZKY
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B3a€MOINOB’A3aHUX O3HAaK, MO0 (OPMYIOTh 1 CYTHICHY XapaKTE€pPUCTHKY SK
IHCTpyMEHTa NPaBOBOTO peryiroBaHHA. [lepenyciM BiH IPYHTY€TbCS Ha THYYKOCTI
IIPaBOBOI'0 3MICTY, siIKa 3a0e3Meuye MOXIIMBICTh TpaHcPopMarlii OKpeMUX €JIEMEHTIB
KOHCTPYKIIi MiJ BIUIMBOM COIIAJbHUX Ta HOPMATUBHUX 3MIiH 0e3 pyilHyBaHHA ii
CUCTEMHOI mpupoau. Taka THYYKICTb HEpPO3PUBHO IIOB’si3aHa 13 3JATHICTIO
IOPUIUYHOI KOHCTPYKIIIi ONEpaTUBHO pearyBaTd Ha TpaHChOpMaIlilo MPaBOBOIO
cepenoBuia Ta BimoOpaxaTtu HOBI mipaBoBi peanii. T. C. IlaBnosa ta P. C. [1aBnoB y
CBOEMY JIOCII/DKEHHI BU3HAYAIOTh 1[I0 OCOOJIUBICTh AK JIMHAMIYHICTh, BU3HAYAIOUH,
[0 HOpMa MpaBa Mae OyTH OJAHOYACHO CTATUYHOIO 1 JUHAMIYHOIO, TOOTO IATH
NEBHUM Yac HE 3MIHIOIOYHMCh, OJHAK 3MIHIOBATHCS 3 YpaxyBaHHSIM JAMHAMIYHOCTI
coliaapHOTO cepenonuia [164, c. 22].

HactynHoo BaXJIMBOIO O3HAKOIO aJaNTal[iiHOrO MOTEHIaly € ColllaJibHa
peJeBaHTHICTh, SiKa Tepeadayae 37aTHICTh HOPUAMYHOT KOHCTPYKIII IHTETpyBaTH
aKTyaJIbH1 CYCIUJIbHI MOTPeOU 1 IHTEPECH Y MTPABOBY TKAHUHY, 3a0€3Meuyr0dn OanaHc
MK CTaOUIbHICTIO MPABOMOPSAKY Ta MOTO BIANOBIAHICTIO COLIaJIbHUM BUKIUKAM. Y
IIbOMY KOHTEKCTI IMOKAa30BOK0 € TaKOX 1HHOBAIlIHA CIIPUHUHATINBICTD KOHCTPYKIIIH,
o0 MoJisirae B iX BIJKPUTOCTI [0 I1HKOpHOpalli HOBUX MPAaBOBUX MIIXOIB,
JTOKTPUHAIBHUX 17IeH UM TEXHOJIOTTYHHX PIIICHb, 1110 BUHUKAIOTh y MPOIEC] €BOITIOIIT
npaBoBoi cucremu. Hampukman, mosumis I'. B. AmnHikiHOI, sika Bigmiyae, 10
«udpoa Ttpanchopmaiiisi cy0’€KTUBHUX MPaB MPU3BOJIUTH A0 CTPYKTYPHUX 3MIH
CUCTEMHU TIpaBa Ta BUHUKHEHHS IMPAaBOBUX IHCTUTYTIB SIK TPUBATHOTO, TaK 1
nyoJsiigHoro mpasay [165, c. 580].

Boanouac apganTaniiHuii moTeHiian mnependayae 30€peKeHHS CTPYKTYPHOI
LUTICHOCTI KOHCTPYKLIi, 110 BUPAXKA€ThCS y MIATPUMAHHI BHYTPIIIHBOI JIOTIKM Ta
HOPMATHUBHOI Y3TO/DKEHOCTI HaBITh 32 YMOB OHOBJIEHHS 3MICTY. 3aBASIKA LIbOMY
IOpUMYHA KOHCTPYKIISl 30epirae CBiii CHUCTEMHHMM XapakTep 1 3JaTHICTh IO
BUKOHAHHS  PErynsaTuBHOI  GyHKIII.  3pemTor0  IHTErpajbHOK  O3HAKOIO
aJanTalliifHOTO MOTEHIIATY € IHTErPaTUBHICTh Y MIPABOBIN CUCTEMI, SIKa BUSABIISETHCS
y TapMOHIMHOMY TIO€HAHHI CTaOUTI3AIIHHOTO Ta aJanTaliifHOTO BEKTOPIB, IO

YMOXIIUBJIOE€ OJHOYACHC 3a0e3IeYeHHS HCpC,Z[6a‘IYBaHOCTi IIPpaBOBOI'0 PETryaIrOBAHHSA
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Ta WOT0 aKTyaJbHOCTI B yMOBax MUHAMIYHHUX CYCHUIbHUX MPOLECIB. Y CYKYyIMHOCTI
3a3HAYCHI O3HAKW PO3KPUBAIOTH aNaNTallliHWA TOTEHIIad SIK BJIACTHUBICTH
IOpPUJIMYHOT KOHCTPYKIIIT 30epiraTi CBOIO 1JICHTUYHICTh y MPOIECI 3MiH, IHTEIPYIOUH
HOBI COIliaJIbHI Ta TPaBOBI iMIepaTuBH O€3 BTpaTH BHYTPINIHBOI LLTICHOCTI Ta
GbyHKITIOHATBHOT €(DeKTUBHOCTI.

Omxe, crabuTizamiiHUi Ta  aJanTalliHUK  TMOTEHINANM  FOPUINYHUX
KOHCTPYKIIN y CBOil €IHOCTI (pOPMYIOTh 3/[aTHICTH MpaBa HE JUIIEC pearyBaTH Ha
3MiHH, ajie i BATpUMYBAaTH HaBaHTAKEHHS KpU30BUX 00cTaBuH. Came Kpu3H, Oynydu
CBOEPITHIUMH «CTpec-TeCTaMmU» JIJIsl MPABOBOI CHCTEMH, HAWBUpPA3HIIIE BUSBIAIOTH,
HACKUIBKM  IOPUJMYHI KOHCTPYKI[l 37aTHI OJHOYAacHO 30epiratd MpaBOBY
BU3HAUYEHICTh 1 MPUCTOCOBYBATUCS /10 HOBUX BHUKJIMKIB. Y TaKUX CHUTYyallsX IPaBo
BUCTYNA€ KJIIOYOBHM CTaOUTI3YIOUMM UYHMHHHKOM CYCIIUIBHOTO pPO3BUTKY, a
KOHCTPYKLIi HaOyBalOTh OCOOJIMBOIO 3HAUYEHHS K IHCTPYMEHTH, II0 KOHBEPTYIOTh
HECTaOUTbHICT, Y HOPMATUBHO BperysiboBaHi ¢opmu. BBaxkaemo, 1Mo y mboMmy
KOHTEKCT1 JOUUIbHUM € 3BEPHEHHS /10 JOCBIAY (PYHKIIOHYBaHHS MPABOBUX CHUCTEM Y
KpU30B1  Tepiojid, SIKAW  JIO3BOJIAE  TMPOUTIOCTPYBATH  NPAKTUYHUN  BHUMIP
cTabuI3alliHO-a1aNTalllTHOrO MOTEHLIATY FOPUIUYHUX KOHCTPYKIIIi.

CydacHuil ertanm pO3BUTKY JIIOJICTBA IIO3HAYAETHCS HE BUMAJAKOBUMH, a
CUCTEMHHMMHM KPU30BUMH SIBUILIAMU — €KOHOMIYHUMH, MOJTITUHYHUMHU, COLIIaIbHUMHU Ta
€KOJIOTTUHUMH, SIK1 TIPOSIBIISIFOTHCS OJTHOYACHO Ta B3a€MOIOB’A3aHO0. Y Takii cuTyarii
CTa€ OYEBUIHUM, IO TPAIMIINHI MPaBOBI MEXaHI3MHU, 30PIEHTOBaHI Ha BITHOCHO
CcTaOUIbHI YMOBHU, HE 3aBXKIW 3[1aTHI 3a0€3MEeUUTH HAJCKHUN pIBEHb PEryJsTUBHOI
€()EeKTUBHOCTI, II0 3yMOBJIIOE TOTPEOY B OHOBJICHOMY KOHIICNITYaJbHOMY OaueHHI
pOJIi TIpaBa Ta MOTo IHCTPYMEHTIB Y KPU30BUX MPOIIECaX.

OnHuM 13 TEOPETUYHHUX MIAXOIIB, IKUM JO3BOJISIE MOSICHUTH MPUPOY KPHU3 SIK
HEBIJ'EMHOTO €JIEMEHTY pPO3BUTKY CYCIUJIBCTBA, € CBIT-CUCTEMHHMI aHai3,
chopmoBanmii y 1970-x pokax sk aJlbTepHATHBA KJIACUYHUM TEOPisiIM MOEpPHi3allii
Ta MAapKCUCTCHKUM KOHIENLIsIM. 3acHOBHMK Iporo miaxony I. Bamiepcraiin
pO3TJIsiAaB €KOHOMIYHI, MOJITHYHI Ta COLIalbHI MPOIECH HE y BIAPUBI OJUH BiJ

OJIHOTO, a SIK YaCTUHHU €IUHOI TJI00aJIbHOI «CBIT-€KOHOMIKH», IO (DYHKIIIOHYE 3a
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BHYTPIIIHBO MPUTAMAaHHUMHU il 3aKOHAMH 1 BOJIHOYAC € HECTAOLIBHOIO Ta CXHIIBHOIO
no 1ukmigHEX Kpu3. OcoOmmBicTio miei xonuentiii, Ha mymky II. B. KytyeBa, €
BU3HAHHS TOTO, II0 KPU3W BUHHUKAIOTH Y MOMEHT JIOCATHEHHS CHUCTEMOIO TOYKHU
Oigypkamii — craHy, KOJM BOHa BTpayae 3JaTHICTh MIATPUMYBATH TOIMEpEIH]
MexaHI3MH (QYHKI[IOHYBaHHSI ¥ motpebye TpaHcdopmarii [166, c. 240-241]. Came
TOMY JIOKQJIbHI MPOOJIEMHU LIBUJIKO MEPEPOCTAIOTh Y IiI00adbHI KPU3U, CTBOPIOIOYH
BUKJIMK HE JIUIIIE JJI TOJITUYHUX YU €KOHOMIYHUX 1IHCTUTYTIB, ajie ¥ JIJIs MPaBOBHUX
KOHCTPYKIIIH, 10 MaIOTh 3a0€3MeYNTH 30€pEKEHHS COI1aIbHOT PIBHOBATH.
Cnuparounch Ha KOHLEIMLIIO HeBpiBHOBaXeHHX cucteM [. Ilpuroxuna,
I. Bamnepcraiil, HaroJjaomyBas, o 0araToBapiaHTHICTh Ta HEBU3HAYEHICTh PO3BUTKY
CKJIQJHUX COIAJIbBHUX CUCTEM HEMHUHYYE MOPOJKYIOTh KpU30Bi cTaHu [168, c. 28—
31]. Hes3Baxkarounm Ha MOKJIMBICTH PI3HUX CIICHApIiiB BUXOJY, WOTO KIIOYOBa Te3a
nojsirajia B TOMY, IO caM (akT MpPOrpecy CBITOBOI EKOHOMIKM Ta JIepiKaB
HEMHUCIUMUN 0€3 MeploANYHUX KPU30BHUX MOTPACIHB. 3 OIVIAAY Ha 1€ KpU3a MOCTae
HE JIMIIE K HETaTUBHUW YMHHMK, ajieé 1 K CBOEPIIHUNA «PUIBTP», IO MEpEeBIpsE
3IaTHICTh TIpaBa, a pa3oM 13 HHUM 1 IOPUIUYHUX KOHCTPYKIlIA, BUKOHYBaTU
crabum3zaniiHi Ta ananrtamiidi ¢yskuaii. Came B ymMoBax Kpu3M HaillBUpa3HILIe
MPOSIBISIETHCS IXHIM MOTEHITIaN — 30epiraTi HOpMAaTUBHY BU3HAYEHICTH Ta BOJIHOYAC
BIJIKpUBATH MO>KJIMBOCTI /i1 HEOOX1IHOT TpaHc(opmallii mpaBoBOi CUCTEMHU.
KoHuenryamizamis KpU30BOIO  PO3BUTKY CYCHIJIBCTBA, 3alpPOIOHOBaHA
I. BannepcraitHom y MeXaxX CBIT-CHCTEMHOTO IMJIXOMYy, JIOTIYHO TIOETHYETHCS 3
MOJaIBIIUMHU JAOCHTIKEHHSIME . 3eNeHbKO, Ka aKIeHTYE Ha MPAaKTUYHUX acTeKTax
(YHKIIIOHYBaHHS MOJITHYHUX 1 MPAaBOBUX MEXaHi3MIB y KpH30BHX ymoBax [169].
ABTOpKa aHaji3ye B)Ke€ KOHKPETHI MPOSIBU LILOIO MPOLECY Yepe3 HECIPOMOXKHICTb
MOJIITUYHUX KOHCTPYKIIIN aJanTyBaTHCS 10 HOBHX BHUKIHWKIB. BoHa BHOKpemittoe
HU3KY KPHU30BUX CTaHIB, BJIACTUBHX CYYacHIM YyKpaiHCBKIN MOMITUYHIN cuUcCTeMi:
KpHU3Y 1ICHTHYHOCTI, KpU3y PO3MOJLTY MaTepiaabHOr0o 100poOyTy cepen eliT, Kpusy
IHCTUTYIIIMHOI CIPOMOKHOCT1 OpraHiB BJIJIM BUKOHYBaTH CBO1 (PYHKIIi, KpHU3y
JOCTYIHOCT] y4acTl y MOJITHYHUX Tpolecax sl 3alliKaBICHUX TPYII, a TAKOXK KPHU3Y

JETITUMHOCTI BIAAHUX CTPYKTYyp. CyKymHICTh UUX sBUIL (OpPMYy€e€ TaK 3BaHUU
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«KpU30BUH CHHIPOM», IO TaJIbMy€ PO3BUTOK JEpXaBU Ta MIJIPUBAE AOBIPY A0
MpaBOBUX 1 MOMTHYHUX I1HCTUTYTIB [169, c¢. 33]. ¥V Takiii iHTepmnperaii cTae
OYEBHUJIHMM, 10 KpU3a € HE JUIIe COLIAJbHO-TIOJITUYHUM BHUKJIMKOM, ajne Wu
CBOEPITHUM «IOJITOHOM» JUIsl TEPEBIPKH TMOTEHLIATy HOPUIUYHUX KOHCTPYKIIIMH,
31aTHUX a00 cTaOLII3yBaTH CUCTEMY, a00 BUSBHUTH ii BHYTPIIIHIO BPA3JIUBICTh.

3 HaBEJIEHOTO BUILIMBAE, 1110 MIEPMAHEHTHUN KPU30BUI CTaH, SKUN MOXe OyTH
BU3HAUEHUH SK TpuBana (pasa CycHniibHOI HECTaOUTBHOCTI, OOYMOBIIOE TOTPEOy B
0COOJIMBINA BIACTUBOCTI MpaBa — MOEIHYBAaTH CTaOUIBHICTH 1 THYYKicTh. [IpaBoBa
CUCTEMa Ma€ He Juule 30epiratd CBOIO CTPYKTYPHY LUIICHICTH 1 3a0e3nedyBaTu
CTaJIICTh MPOLEAYP, alle ¥ IEMOHCTPYBATH T'OTOBHICTH JI0 IIBUAKOI NEepeOyI0BH Mij
HOBI YMOBH. BilacHe TyT HaiBUpa3HiIlle MPOSBIAETHCS CcTa0lmi3aIiitHO-aanTaiiHui
NOTEHIIal IOPUAMYHUX KOHCTPYKIIM: OAHI 3 HHUX 3aKpiIUIIOIOTh OCHOBHU
MIPaBOMOPSIKY, 1HII CTBOPIOIOTH IHCTPYMEHTH JIJIsi TpaHchopmallii 3aKOHOJaBCTBA
BIJIMOBIHO JI0 JAWMHAMIKH CYCHIIBHHUX IporieciB. Big mporo OamaHcy 3aieXuTh, UM
3/1aTHa IpaBOBa cUcTeMa e(PEKTUBHO BIJIMOBIAATH HA KPU30B1 BUKIIUKHU Ta 3aM00iraTu
iX IEpEepOCTaHHIO y CTaH MIMOOKOI JECTPYKIIII.

B ymMmoBax kpu3oBux TpaHchopmauiid TpaauliiiHI HOPMATUBHI MOJENI 4acTo
JEMOHCTPYIOTh OOMEXKEHY e(EeKTHUBHICTb, IO 3YMOBIIOE MOTPeOy y CTBOpEHHI
FHYYKHX (DOPM MPABOBOIO PEryioBaHHA. MIeThes MPO BIAKPUTI HOPMH Ta PAMKOBI
3aKOHM, SIK1 JOIYCKAaIOTh BaplaTUBHICTh 3aCTOCYBAHHS, a TAKOX MPO BIPOBAKEHHS
CIIEHAPHOTO TIAXOAY IO TPaBOTBOPYOCTI 3 albTEPHATUBHUMU PEKUMaAMU
perymoBaHHs. BaxkauBuM HampsMoM € (HOpMyBaHHS aJaNTUBHUX 1HCTUTYIIHHUX
CTPYKTYp, 3JaTHUX OIEpaTHBHO pearyBaTd Ha HOBI BUKIWUKA 0e€3 BTpaTu
BHYTPIIIHBOI y3ro/KeHOCTI. FOpuandHi KOHCTPYKIi SIK CHCTEMHO OpraHi3oBaHi
MOJIeJII TPABOBOTO  PEryJjlOBaHHS MOCTAlOTh Yy I[OMY Mpolect 0a30BUM
1HCTpyMeHTOM. BoHu 3a0e3neuyroTh TMO€IHAHHS TPAaBOBOi BHU3HAYEHOCTI 3
MOJXKJIMBICTIO QJaNTHBHUX 3MiH, IO HaJa€ iM KIIOYOBOTO 3HAYEHHS Yy Tepioau
KPU30BOr'0 PO3BUTKY CYCH1JIbCTBA.

[IpuknamoM MOpPakTUYHOTO 3acCTOCYBaHHS  CTaOUTI3aliiHO-alanTaliiiHOTO

MOTEHIIAJTY IOPUIMYHUX KOHCTPYKIIIA Yy KPU30BHX YMOBaxX € JgaHi 3 Opudinry
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€Bponeiickkoi cmyx0u mapirameHTchkux gochimkeHb (EPRS) «States of emergency
in response to the coronavirus crisis: Situation in certain Member States III»
(uepBenb 2020 p.) [170]. ¥ mOKyMeHTI PO3IJIIHYTO IpPaBOBI 3aXOJH, peanai3oBaH1
Xopsgarieto, [laniero, Oinnsgamaieto, JlrokcemOyprom, Hinepnangamu, [Topryranieto ta
[lIBemiero y BiamoBiar Ha mnanaemiro COVID-19. Pesynbratu  anamizy
JIEMOHCTPYIOTh, III0 3aCTOCOBaHI MEXaHI3MHU BIJIOOpakaJiM Pi3HI MOJIENl MO€HAHHS
cTalimizaliiHOl Ta aJanTalliifHOi CKJIAJOBHX NPAaBOBUX KOHCTPYKIiH. BBemeHHs
Haj3BuyaiHoro crany y ®innannii, [Mopryramii Tta JlrokcemOyp3i 3abe3neuunsio
KOHLIEHTPALI0 YIPaBIIHChKUX MOBHOBAYKEHb 1 BUCOKUIU PIBEHb ONEPATUBHOCTI, aje
BOJIHOYAC aKTyali3yBajo MpoOJieMy 30€peKeHHS IEMOKPATUYHOIO KOHTPOJIO 3a
yXxBajieHHAM pimieHb. Y Jlanii ta [lIBerii Oyimo BuGpaHo iHIIHH Tiaxia — Moaudikaris
YUHHOTO 3aKOHOAaBCTBA 03 (popMaIbHOTO 3alIpOBA/PKCHHS HAI3BUYANHOTO PEKUMY,
IO J03BOJIUJIO 30€pEerTH TATIIICTh MPABOBOI CUCTEMH, MPOTE BUMArajio MIUPIIOro
CYCIIUJIBHOTO KOHCEHCYCY 1 IOBIPH JI0 Jep>KaBHUX 1HCTUTYIIIH.

EdexkTuBHICTh 3aiIHUX IOPUIMYHUX KOHCTPYKIIM 3ajexana BiJ CTyHeHsS
HOPMATHUBHOI JleTaii3alii Ta crnoco0iB MPaKTUYHOTO BrpoBakeHHs. Y [lopryramii
BIIEpIIE€ B ICTOPil HAJA3BUYAHMIA CcTaH OyJlO 3ampoBaKEHO Ha TMIJCTaBl
«HaJ3BUYAIHOI cuTyarii cycniabHoro xapakrepy» (Calamidade publica), mo Hagano
ypSIIy MOKIIUBICTH OOMEXYBaTH CBOOOAY MEPECYBaHHS Ta €KOHOMIUHY JiSUIbHICTD
(ITpesunentcokuii  aekper 14-A/2020) [171]. 1Ile 3acBiguwiio 34aTHICTB
KOHCTUTYIIIHHUX TIOJIOKEHB, TPAJAUIIIITHO OPIEHTOBAHWX HA BIMCHKOBI UM TOJITHYHI
3arpo3u, TpaHc(HOpMyBaTHUCS IS PETYIIOBAHHSI MEANYHUX KPU3.

JlaHCBhKUI NMPUKIIaA MPOJEMOHCTPYBAB 1HIITY MOJIEb aarTailii. 3a BiICYyTHOCTI
YITKOi KOHCTUTYIIMHOI HOPMU MPO HAJA3BUYAWHUNA CTaH YpPs 3aCTOCYBaB MPUHIIHIT
«HEOOX1THOCTI» 1 BHIC TEPMIHOBI 3MiHM 10 3akoHy npo emigemii (L133), HaginuBim
MiHicTepCTBO OXOpPOHM 370pPOB’S TOBHOBWKECHHSIMH IIOAO  130JIli  0OCiO,
MiO3PIOBAHNUX Y 3apa)K€HHI, Ta TUMYACOBOTO 3aKpHUTTS KopmaoHiB. Ile mokazamno, sik
THYYKE€ BUKOPHUCTAHHS ICHYIOUMX IHCTPYMEHTIB MOXE KOMIIEHCYBaTH MPOTAIMHU B
HOpMaTHUBHIN 0a31, 3a0e3meduytoun HeoOX1AHUN PiBEHb CTAOUIBHOCTI Y HAJA3BUYAHUX

oOcTaBHHAX.
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[Mangemiss COVID-19 Oyna karamizaropoMm TpaHc(hOpMalIHHUX TMPOLECIB Y
IPaBOBUX CHCTEMax JepkaB, MPOJAEMOHCTPYBABIIM 3JaTHICTb IOPUAMYHUX
KOHCTPYKIIM 0 ajanTallii y HaJa3BHYalHMX yMOBax. AHaji3 MpPaBOBUX pIlIEHb Y
kpainax €C 3acBiguye, MO e(QEeKTUBHICTh pearyBaHHS Oyna JOCATHYTa 3aBISKU
BUKOPUCTAHHIO THYYKHX MEXaHI3MIB PEryJIlOBaHHS KPH30BUX cUTyallii. Baxiupy
pOJIb Y IIbOMY MPOIIEC BIAIIPaJIM TUMYACOBI 3aKOHOJIaBYl HOPMU 3 aBTOMATHYHUM
npunuHeHHsM a1l («sunset clause»), AKi JO3BOJMIM YHUKHYTH PHU3UKY
JOBTOCTPOKOBOTO 30€peKeHHs HaA3BUYaHIX 00OMexeHb [172].

[Toxa30BUM MPUKIAIOM TaK0X MOKHA BBaxkaTu Hinepnanau, ne knacudikamis
COVID-19 sk 3axBoproBaHHS Kareropii A B 3aKoHI MpPO TPOMAJICHKE 3I0pOB’s
CTBOpWJIa HOPMATHUBHY OCHOBY I 3allpOBAKEHHsSI OOMeXeHb 0e3 (opManbHOIO
BBEJCHHS HaJ3BHYallHOrO cTaHy. BogHodac y 3akoHi Oyna 3akpimieHa yMoOBa
ABTOMATUYHOI'O TNPUIUHEHHS JAii OOMEeXeHb IICHsS 3aBEpIICHHS KpHU3W, W10
3a0e3neuymsio OajaHC MDK OMNEPaTHBHICTIO 3aXO0/iB Ta 30€peKEHHSM MPaBOBOi
cTabUIbHOCTI. AHaNOrIYHUM Niaxia OyB peanizoBaHuil y JlaHii, e 3MiHH 0 3aKOHY
npo emigemii (L133) nepenbawanu npunuHeHHs nii 3 1 Oepesns 2021 poky,
BCTAHOBJIIOIOUYM YITKI YacOBl MEX1 3aCTOCYBaHHS HAJ3BUYAMHMX TOBHOBAXXCHb.
BaxnuBuMm HampsMoM afanTarlii CTajJio TakoX (YHKI[IOHAJTIbHE TEePEOCMUCIICHHS
KOHCTUTYIIHHUX 1HCTUTYTIB. Y  JltokcemOyp3i crarts 32.4 Koncturyii,
NEPIIONOYaTKOBO 30pIEHTOBAHA HAa TPOTHAIID TEPOPUCTUYHHUM 3arpo3am, Oyrna
BUKOPHCTaHa SIK MPaBOBa MiJCTaBa JUIsl pearyBaHHs Ha MeauuHy kpusy. [lpu nipomy
30epeKeHHsI MEXaHi3My MapJIaMeHTCHKOTO CXBAaJICHHs MICIsI TEPIIUX JECATH THIB
HAJ3BUYAHUX 3aXOJiB JIO3BOJHJIO MIATPUMATH TPUHIUN  JEMOKPATUIHOTO
KOHTPOJITIO.

Ocob6nuBoro 3HaueHHs HaOyBa€ MIBEACHKHM JOCBIA, J€ BIJICYTHICTh
KJIACUYHOTO 1HCTUTYTY HaJA3BHYAMHOrO cTaHy Oyla KOMIIEHCOBaHa 3a PaxyHOK
KOHCTUTYLIHHOTO MeXaHi3My, 3aKpiruieHoro y riaei 8 3akoHy «The Instrument of
Government» (1974:152) [173]. Bin mnepenbadae MOXIMBICTh JI€JIETyBaHHS
3aKOHO/IaBUMX IOBHOB&XEHb ypsiny Pukcmarom Tta iX mopanblie mMigAeseryBaHHS

aAMIHICTpaTUBHUM opraHaMm. Ha 11ii oCHOBI ATEHTCTBO TpOMAajChKOTO 3J0pPOB’s
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OTPUMAJIO PO3IIMPEHI MOBHOBAKEHHS Yepe3 THUMYACOBI 3MIHM J0 3aKOHy IIpO
iHGekuiiHi xBopodbu (2004:168), mo naxo 3MOry BIPOBAIKYBATH PETYJISTHBHI
3ax0/11 0€3 ICTOTHOro 0OMEKEHHsSI OCHOBHHX IpaB i cBobos [170, c. 10-11].

HocBig nepxxaB €Bpormerickkoro Coro3zy y mepiong manmemii COVID-19
BHUCBITJIMB Pi3HI MOJENI peaiizaiii cradim3amniitHo-aIanTaifHoro MOTEHIIATy
IOPUIUYHUX KOHCTPYKIIN. Y3araJbHEHHs MPaKTUKU Ja€ 3MOTy BHOKPEMHUTH [IBa
MiAXOAM: LEHTPaNi30BaHUN — 13 (OpMaTbHUM 3alpOBAKEHHSM HAA3BUYAIHOTO
CTaHy, Ta aJanTUBHUM — 13 MOAMUPIKAIEI0 YHUHHOTO 3aKOHOJAaBCTBa 0e€3
cnemiagbHoro  pexumy. Y  mepmioMmy Bunaaky (®iansuaia, [lopryranmis,
JIrokcemOypr) crabuai3auiiiHUi NOTEeHLIA NPOsIBUBCS Y (popMmanizaliii Ha3BUYaHUX
IpoLeayp, L0 CTBOPIOBAIM YITKI paMKd ISl YNPaBIiHHS, MPOTE MNOTpeOyBaiu
J0JTATKOBUX TapaHTii I€MOKPATHUYHOTO KOHTPOITIO.

Boanouac, He3BakarouM Ha JOBEAEHY €()EKTHBHICTb TaKUX IHCTPYMEHTIB Y
MDKHAPOJIHINA MPAKTHUIll, YUHHE BITYM3HSIHE 3aKOHOJABCTBO, 30KpeMa 3aKoH YKpaiHu
«IIpo mpaBOTBOpYY [ISUIBHICTB», HE MICTUTh IMIEPATUBHUX BUMOT II0J0
00OB’SI3KOBOTO BUKOPUCTAHHS 3aCTEPEKEHb IMPO TUMYACOBICTh Yy MPOEKTaX AaKTIiB
«kpu3oBoroy» xapakrepy [157]. Lle cTBOpro€e 3arpo3y sBUIIA «3aKOHOAABYOI IHEPIIi»,
KOJIM HAJ3BUYAMHI 3aX0/Id MPOJOBXKYIOTh JISTH MICIs 3HUKHEHHS 00CTaBUH, MO X
3YMOBWJIH, TOPYIIYIOUM OajdaHC MiIX IPAaBOBOK BHU3HAYEHICTIO Ta JWHAMI3MOM
perytoBaHHS.

3 MEeTOI0 TMpakTU4YHOI peamizaiii crabiii3aniifHO-aJanTaIlliiHOTO TOTEHIIATY
IOPUIUYHUX KOHCTPYKIIM y 3aKOHOTBOPYOMY Mpoleci YKpaiHM BBa)Xaemo 3a
HEOOX1JJTHE HOPMATHBHO 3aKPIMUTH BUMOTHU IMOJO PO3POOKU Ta MOJAHHS MPOEKTIB
aKTiB, TMPHU3HAYEHUX JUISI PETYIIOBAHHS CYCHUIbHUX BITHOCHH y HaJI3BUYAMHHUX
YMOBaX.

VY 3B’S3Ky 3 IIUM MPOTIOHYEMO BHECTH 3MiHU 70 cTarTi 43 3akoHy YkpaiHu
«IIpo mpaBOTBOpYY MISUTbHICTH» (IIIOJI0 TIOJIaHHS TPOEKTY HOPMATHBHO-TIPABOBOTO
aKTa), IOMOBHUBILY ii YACTUHOIO 11’ SITOI0 TAKOTO 3MICTY:

«5. IIpo€eKT HOPMATUBHO-IPABOBOTO aKTa, MOJOXKEHHS SIKOTO CIPSIMOBaHI Ha

PETYIOBAHHA CYCHiJIBHI/IX BiI[HOCI/IH B YMOBAX BOC€HHOI'O 4YH H&,II?)BI/I"I&?IHOFO CTaHy,
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HAJ3BUYAHUX  cHUTyalid  abo  mependadaroTh  TUMYAcOBE  OOMEXEHHS
KOHCTUTYIIIHHUX TIpaB 1 CBOOOJ JIFOAWHH, OOOB’SI3KOBO MAa€ MICTHUTH TOJOKCHHS
10JI0 OOMEXEHOI'0 CTPOKY Jii TaKOro akTa (OKpeMHX HOro IMoJIO’KEeHb) abo YiTKO
BU3HAYCHI YMOBH, 32 SIKHX TaKi MOJIO)KCHHS BTPAYat0Th YUHHICTH (3aCTEPEKEHHS TTPO
TUMYACOBICTh). Y TOSCHIOBAIbHIM 3amucIl J0 TaKOro NPOEKTY 3a3HAYAETHCS
OOTpYHTYBaHHS BHOpPAHOTO CTPOKY Jii BIAMOBIAHOI IOPUAWYHOT KOHCTPYKINI Ta
MEXaHi3M MOBEPHEHHS 10 3arajbHOTO PEXHUMY IPABOBOIO PETrYJIIOBAHHS MiCIsS
NPUNUHEHHS J11 HaA3BUYaiHUX OOCTaBUH.

BrpoBamxkeHHs 1i€i HOpMU T03BOJIUTH TPAHCHOPMYBATH «3aCTEPEIKEHHS PO
TUMYACOBICTb» 13 (PaKyJIbTaTUBHOIO 1HCTPYMEHTa y OOOB’SI3KOBHI €JIEMEHT
apXITEKTOHIKM HOPMATHUBHOIO aKTa, 110 rapaHTyBaTUME CAMOOYMIIECHHS IMPaBOBOI
CUCTEMM BIJ HAJ3BUYAMHUX 3aXOJIB TICJSI BiJIHOBJICHHS CTaOUIBHOTO CTaHy
CYCHIJIBHUX BIJTHOCHH.

Hpyruit migxin (Janis, [Bemis, Hinepnanau) 3ab6e3nednB rHyYKiCTh TPaBOBOI
CHUCTEMH 3aBJSKM IIBUJIKIA 1HTErpailii HOBUX MPaBUJ y YMHHY HOPMAaTUBHY 0a3y,
OJIHAK MOro e(eKTHBHICTh 3HAYHOIO MIPOIO 3ajieKalia Biji PIBHs CYCHUIBHOI JOBIPH.
BupimajibHUM YMHHUKOM €(QEKTUBHOCTI 3a3HAYEHOTO MiJXOAY BHUCTYNUJA SKICTh
IOPUIUYHUX KOHCTPYKIIIM: TXHS HOpMAaTHMBHA JeTali3allisi, TAMYaCOBUHN XapaKTep Ta
IHCTUTYIIIHI MeXaHI3MH KOHTpoyto. Bukopucrtanus sunset clause y J[lanii Ta
Hinepnangax rapaHTyBajo  BIJHOBJEHHS  «IPaBOBOI  HOPMAJIbHOCTI»  MICIA
3aBepiieHHs Kpusu. [lopTyramiss mpoJeMOHCTpyBajlia 3AaTHICTh aJalTyBaTH
KOHCTUTYIIHHI HOPMHM [0 MEIWYHUX BHUKIUKIB, JltokcemMOypr — e(eKTHUBHICTbH
NapJIaMEHTChbKOTO KOHTposto, a IlIBewiss — THYYKICTh MEXaHI3MiB JIeJIeryBaHHS
MMOBHOB&)KECHB 03 ICTOTHUX OOMEXEHB IpaB 1 CBOOOI.

OxkpecneHe Ja€ HaM 3MOTY 3pOOMTH BUCHOBOK, IO IOPUAMYHI KOHCTPYKIIi B
KPU30BHX YMOBax (DYHKITIOHYIOTh SIK CTaOLI3aTOpU TMPABOIMOPSAKY Ta BOJHOYAC
IHCTpYMEHTH  aJamnTarfii. [XHS Mi€BiCTH BHW3HAYAETHCS HE CTIIBKH dbopmoro
pearyBaHHs (HaJ3BUYaHUNA CTaH YU 3MIHU JI0 3aKOHOJABCTBA), CKUJIKU HASIBHICTIO
OpOLEAYp THUMYACOBOCTI, €(PEKTUBHOTO KOHTPOJIO Ta TOTOBHOCTI IHCTUTYIIH A0

BITPOBA/I’KCHHA 3MIH.
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Buxopucrtanuii  gepxaBamu  €Bpomeiickkoro  Coro3y  1HCTpyMeHTapii
pearyBaHHS Ha TaHACMIYHY KpH3y Ma€ CYTTEBE 3HAUCHHS IS BHPOOJICHHS
peKOMeHJaIli 100 TOCWICHHS CTaOUIi3aIllifHO-aIalTal[iftHOTO  MMOTEHIlaTy
HaIllOHAIBHOI TPaBOBOI cuctemMu Ykpainu. [lepeaycim BapTo 3BEpHYTH yBary Ha
JOIJIBHICTh YIPOBAKCHHSI Y BITYM3HSAHY IIPAaBOTBOPUYY HPAKTUKY MEXaHI3MIB
TUMYacCOBOCTI, 30KpeMa 3aKpilUIeHHS Yy CHellaJbHUX 3aKOHaX IOJIOKEHb 13
3a37aJIeTiIb BU3HAYEHUM CTPOKOM iXHbBOi mii («sunset clause»). ITomiOnmit migxin
3a0e3MeUnTh MOBEPHEHHS MPABOBOTO PETYNIOBAHHSA y «HOPMAJIbHUN» PEXUM MICIs
3aBEpPIICHHS KPHU30BUX SBHUII Ta 3MCHIINTh PHU3HK 30€PSKCHHS HAA3BUYANHUX
0OMeKeHb 11032 MEKaMHU aKTyaJIbHOI MOTPEOH.

He wmenm 3HauymmMm, Ha Hamly JyMKy, € PO3BHUTOK THYYKUX (opm
PaBOTBOPYOCTI, OPIEHTOBAHMUX Ha 3aKPIIUICHHS BIJIKPUTUX HOPM 1 PaMKOBHX
3aKOHIB, K1 JJO3BOJISIIOTH HAMOBHIOBATU MPABOBI KOHCTPYKIlli KOHKPETHUM 3MICTOM
3aJIeKHO B1Jl XapakTepy Kpu3H (BOEHHOI, MEAMYHOI, €KOJIOTTYHOI YU colliayibHOi). [le
cnpusTEME (OPMYBAHHIO YHIBEpCATbHUX MOJEICH IPaBOBOTO pearyBaHHsS, IO
3IaTHI aJanTyBaTUCS JO HOBUX YMOB 0O€3 BTpAaTH BHYTPINIHBOI JIOTIKK Ta
PEryJATUBHOI J1€BOCTI.

BBaxkaemo, 1mo ocoOiuBy yBary Tpeba TakoXX MPUIIIUTH BIOCKOHAJICHHIO
KOHCTUTYIIIHHUX MEXaHI3MIB JIeJIETYBaHHS Ta TMiJJIeNIEryBaHHS MMOBHOBAaXKEHb, sIKi O
JIO3BOJIMIIA OUIBII PIBHOMIPHO PO3MOJAUIATH BIAAHI KOMIETEHIlT MIX MapJaMEHTOM,
ypSIOM Ta aaMIHICTPAaTUBHHMH OpraHamMu. Takwil MiAXil Ja€ 3MOTy IO€THATH
IIEHTPATI30BaHE YIPABIIiHHSI KPU30BUMH IPOIECAMHU 3 JIEMOKPATUYHUM KOHTPOJIEM,
3ano0iraroyu HaJMIpHIM KOHIIEHTpaIlii Biaau. BogHouac crabimizamiitHuii moTeHIian
IOPUIUYHUX KOHCTPYKIIIHA Yy KPU30BUX YMOBAX MAa€ peasli30ByBaTUCS HE JIMIIE Yepes
NIATPUMAaHHS TPABOMOPSAKY, ajie W depe3 3a0e3neueHHs OanaHcy MDK MOoTpedaMu
Oe3rmekn Ta 30epeKeHHSAM IpaB 1 cBOOO I MroauHM. Lle BuMarae 3akpiruieHHST YiTKHX
MEX JOMYCTUMHUX OOMEXKEHb, PO30PUX MPOLEAYp YXBaJCHHS PIIIEHh Ta J[1€BOTO
NapJIAMEHTCHKOTO 1 CyJJOBOTO KOHTPOJIIO 3a 1X 3aCTOCYBAHHSM.

3pemroro nocBin €C 3acBiuye MOXKIUBICTh (QYHKI[IOHATBHOI TpaHChopMalii

ICHYIOUHX TTPABOBHMX 1HCTUTYTIB BIJTIOBIIHO JI0 XapaKTepy KPU30BUX BUKIMKIB. J{Js
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VYkpaiHu [ONIUIBHUM € pPO3pOOJIEHHS YHIBEPCAIBHUX IOPUIUYHUX KOHCTPYKIIIM,
30aTHUX OyTH 3aCTOCOBAHUMH y PI3HHX HAJ3BUYAHUX CUTYaIlisIX — B BOEHHUX
3arpo3 J0 COIliaTbHO-CKOHOMIYHUX Y MEIWYHHX Kpu3. Takuil Migxil T03BOJHTH
3a0€e3MeYNTH HE JHIIE CTAaOUIbHICTh MPABOBOI CUCTEMH, ajie ¥ i THYUKICTh, IO €
HEOOX1THOIO TepeyMOBOIO 30epekeHHs €(hEeKTUBHOCTI JCP)KAaBHOTO YIPABIIHHA Y

nepioau CyCHiIbHUX TpaHChOpMaIlii.

3.3. InrerparuBHO-CHHTE3yH04a (YHKUIA HOPUINYHUX KOHCTPYKUIA Yy

CUCTEMHIN MOJepHI3aLii 3AaKOHOTBOPYO0I0 MPoLecy

CydacHuil eTam pPO3BUTKY YKPaiHCHKOTO 3aKOHOJABCTBA XapaKTEPU3YETHCS
KOMOIHAIlI€l0 CTPIMKOI HM(poBi3allii MpaBOTBOPUOI AiSUIBHOCTI Ta OJIHOYACHOTO
nornuoOyieHHss 1i  (parMeHTapHOCTi. TexXHoJoriyHa JuHaMIKa CTBOPIOE HOBI
IHCTPYMEHTH aBTOMAaTHU3allli HOPMOIPOEKTHOI pPOOOTH, aje HE TapaHTye €IHOCTI
3aKOHOAABYO1 MaTepii. Y TakMX yMOBax 3pOCTa€ 3HAUECHHS IOPUINYHUX KOHCTPYKIIIH
SK METOAOJIOTIYHOTO 3ac0o0y YMOpPSAKYBaHHS HOPMATHBHOTO MPOCTOPY, 3JaTHOTO
3a0€3MeYUTH  CUCTEMHICTh, Yy3TOJDKEHICTh 1 TMepeadadyyBaHIiCTh  MPAaBOBOIO
peryroBaHHS.

KOpuanyHi  KOHCTPYKIIT BUSBIAIOTH OaraTOBUMIPDHUM  (YHKIIOHATBHUI
MOTEHITIaN, CepPeJT SIKOTO BUOKPEMITIOIOTHCS TP B3a€EMOIIOB’ sI3aH1 CKJIaI0B1: UG POBa,
ajanTalliifHa Ta 1HTerpaTUBHA. SIK BXe BH3Hauajocs y migpo3aiai 3.1 Hamoro
TOCIIJKEHHS, LU(ppoBa (yHKIS NpPOSBIsSEThCA y TpaHchopMmallii TpaauIiiHUX
MoJieJiel TpPaBOTBOPEHHS MiJI BIUIMBOM 1HTENEKTYaJIbHUX TEXHOJOTIH (IITYy4HOTO
inTenekty, LegalTech-nnatdopm, aHamiTUYHMX CUCTEM HOPMOIPOEKTYBAHHS).
Onucana Hamu y migpo3auni 3.2 nucepTarii amanTariiiHa (yHKIis 3abe3nedye
3aTHICTh TMPABOBUX KOHCTPYKIIH TPHUCTOCOBYBATUCSA 1O KPHU30BUX COIlIAIBHO-
E€KOHOMIYHMX OOCTaBUH, Y TOMY YHCIi JO YMOB BOEHHOTO CTaHy, IIOOAJIbHHX
0€3MeKOBUX BUKJIMKIB 1 MIBUAKUX CYCHUIbHUX 3MiH. [IpoTe BBaXkaemo, 110 nuiie B ix

MOEHAHHI — Yepe3 1HTErpPaTUBHO-CUHTE3YIUy (YHKIII0 — HOPUAUYHI KOHCTPYKIIIT
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HaOyBalOTh CHCTEMOYTBOPIOIOYOTO 3HAa4YeHHs, (OPMYIOYHM IUIICHUNA MPOCTIp
3aKOHOJIaBCTBA, Yy SIKOMY IH(POBi3allis Ta afanTallis BUCTYNAlOTh HE PO3PI3HEHUMU
TEHJEHIIIMHA, a CKJIAJJOBUMHU €IMHOTO MPOIECY MOJEpPHi3allii MpaBOTBOPUOCTI. Y
IIbOMY KOHTEKCTI 1HTETpaTUBHO-CUHTE3yI0ua (PYHKIIIS IOPUANUHUX KOHCTPYKIINA Ma€e
pO3MIISIIaTUCS HE JIMIIE SK 1HCTPYMEHT TrapMOHI3allli HOPMATHUBHOI MaTepii, a sK
CKJaJHa CHCTEMHa BJIACTHBICTh TIpaBa, [0 BHU3HAYa€ MOro 3JaTHICTH JIO
camMooprasizailii, OHOBJICHHS Ta METOJIOJIOTIYHOTO Y3TO/PKCHHS B MEXax €IHHOTO
npaBoTBOpyoro mpoctopy. [mst po3kputrs i1 pom y mporeci MoJepHi3auii
3aKOHOJJAaBCTBA HEOOXI1IHO HAacamImepe]l YTOUYHUTH MOHATIHHO-3MICTOBHI MapaMeTpH
1i€i QyHKIIi, OKPECAUTH ii CYTHICTb, CTPYKTYpYy Ta CHIBBIIHOLIEHHS 3 IHILIUMU
(GyHKI10HATFHUMU TTPOSBAMU IOPUANYHUX KOHCTPYKITIH.

JIeMOHCTpalli€l0 BaXXJIMBOCTI 1HTErPATUBHO-CUHTE3YIOUOi (QYHKLII MOXKe
CJIIyT'YBaTH IPaKTUKa OMPAILIOBAaHHS IOPUJAMYHUX KOHCTPYKIINA Yy MPUBATHOIPABOBIN
chepi. Y cBoix pgochmimkeHHsx O. B. TanaukiH mNepeKOHJIMBO IOKa3ye, IO
paBoCyO’€KTHICTh (PI3UYHOI OCOOM Mae OaraTopiBHEBY il BHYTPIIIHBO HEOJHOPIAHY
CTPYKTYpY, SIKa MOEAHYE €JIEMEHTH PI3HOI IOPUANYHOI MPUPOIU — MPABO3JATHICTD,
J1€3MaTHICTh, JETIKTO3AATHICTh Ta 1HIN BJIACTUBOCTI Cy0’€KkTa mpaBa. 30KpeMa,
aHaJi3 TECTaMEHTO3/IaTHOCTI SIK CKJIAJIOBOI MPaBOCYO’€KTHOCTI 3acBiguye moTpedy y
YITKIM KOHCTPYKTHMBHIM MOJIeNi, 3JaTHIA Yy3rOJWTH aKTUBHY (J1€37aTHICHY) Ta
NacuBHY ((paHTOMHO-TIPABO3JATHICHY) ii (POPMU Ta BU3HAYUTH iX MICLE y 3arajbHIi
cuctemi mpaBocy0’ekTHOCTI ocobu [174, c. 14]. B immiit poOGOTI AOCTITHUK
HAroJollye Ha HEOOXIJHOCTI TOYHOIO PO3MEXKYBaHHS CyO’€kTa mpaBa, CyO’€KTa
MPaBOBIIHOCHH Ta y4YaCHUKa IMPaBOBIIHOCHH 3aJIEKHO BijJ] HASBHOCTI BiAMOBITHUX
CJIEMEHTIB TPABOCYO’€KTHOCTI, 10 TAaKOXX BHMAara€ CHHTE3Y PI3HOPIBHEBHUX
IOPUIUYHUX XAPAKTEPUCTUK Y €JIMHY JIOTIYHO Y3rOJKEeHY KOHCTpyKIito [175, c. 57—
58]. Takuit miaxin miaATBEPKYE, 10 HABITH y cdepax, e JOMIHYE TUCTIO3UTHUBHICTS 1
aBTOHOMiSl BOJI, 3a0€3MEYCHHs BHYTPINIHBOI JIOTIKA TPABOBOTO PETYJIIOBAHHS
HEMOXXJIUBE 0€3 CTaUX KOHCTPYKTHMBHUX CXEM, 3JaTHUX IHTErPyBaTH CKJIAJIOBI
MPaBOBOTO CTaTycy cy0’ekta. OTKe, ONMpailoBaHHS MUTAaHb MPABOCYO’ €KTHOCTI Ta

TECTAMEHTO3JIJaTHOCTI ~ JIEMOHCTPY€E  YHIBEpCAJbHUM  XapakTep 1HTErpaTUBHO-
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CUHTE3YI0U01 (YHKII IOPUAUYHUX KOHCTPYKIIH, sIKa CHOpHSIE METOAOJOTIUHIN
€IHOCTI,  Y3TOJUKEHOCTI  TEpMIHOJOTi Ta  30ajJaHCOBAaHOMY  IO€IHAHHIO
MIPUBATHOINPABOBUX 1 MyOJIYHOIIPABOBHUX C€JIEMEHTIB.

Po3ymiHHS  CyTHOCTI  IHTErpaTUBHO-CHHTE3YI0WOi  (QYHKIIT  HEOOX1THO
po3moyvatu 3 aHamizy (pyHIaMEHTaJbHOI KaTeropii «iHTerpaiis». 3a BUCHOBKAMHU
BITUM3HSIHUX HAYKOBIIIB, 30kpema, €. Ps6inina Ta M. XayctoBa, o3Hau€HEe MOHATTS
MOXOAWTH BiJl JAaTHHCHKOTO integratio (BiAHOBJICHHsI) Ta integer (IIMIA), IO BKa3ye
Ha TIPOLIeC CTBOPEHHS a00 BIJTHOBJICHHS IUTICHOCTI HUISAXOM 00’ €THAHHS paHiIie
PO3pI3HEHUX €JIEMEHTIB Yy HOBY, OBl OpraHizoBaHy enHicTh [176, c. 122; 177,
c. 193].

[aTerpaiis € yHiBepCaJbHUM MTPHUHIIMIIOM PO3BUTKY CKJIAAHUX CHUCTEM, IO
MiITBEPIXKY€EThCS Ti 3aCTOCYBaHHAM Y MOJITHII, eKOHOMILI Ta comiosorii. Ii cyTHicTs
CTa€e TIMOMIO MpU PO3MJISIAlL B JIANEKTUYHIN €aHOCTI 3 AudepeHiiaieo. [ctopis
HAyKW JIEMOHCTpPY€E, SIK TEPBICHE CHUHKPETUYHE 3HAHHS MPOWIIIO €Tan BY3bKOi
crietiamasaiiii, o npusseno a0 ¢parmentanii. I. S1. [lactupcbka Harosjomrye, mo y
CydyaCHHX YMOBax HaaMipHa audepeHIiaiis CTUMYJIIOE 3BOPOTHHUN TIpoLEeC —
1HTEerpallito, 1110 BUHUKAE SIK 00’ €KTUBHA HEOOX1AHICTD JIJIsi BUPIIICHHS KOMITJIEKCHUX
npoOJieM, SIKi HEMOXIIMBO MOJI0aTH B MeXaX OJIHIET TUCHMILTIHU 4u aepkaBu [178,
c. 142]. s momenb ciyrye aHajoTi€l0 AJisi PO3YMIHHS €BOJIIOIIT MPABOBUX CHUCTEM:
IHTerpalliss IMOoCTae sK 3aKOHOMIpHA BIJNOBIAL Ha OOMEXEHHS, MOPOJKEHI
130JJbOBAHUM PO3BUTKOM HalllOHATBHUX MPABOBHUX MOPSJIKIB.

€. PabiniH poOUTh BHCHOBOK, IO CydYacHa €roxa XapaKTepPHU3yeEThCs
OYpXJIMBUMH 1HTETPALIMHUMU TPOIECAMHU, IO PO3TOPTAIOTHCS Ha TI00AIBHOMY Ta
perioHaqbHOMY PpiBHSX. PymnitHuUMu cuwiamu Takux 00’€IHAHb € TMparMaTH4HI
IHTEpEeCH: JOCSITHEHHS €KOHOMIYHOTO MpOIBITAaHHA Ta BHpIileHHs KOHQIKTIB. Lli
MPOIIECH CTBOPIOIOTH HOBI YMOBU [Jisi HAIIOHAJIBHUX JEpKaB, 3MYIIYIOUW iX
alanTyBaTH CBOi BHYTPILIHI CUCTEMM IO BHMOT HaJHAIllOHAJIbHOI cmiBmpari [176,
c. 122—-123]. Mu noro;xyeMocst 3 MO3UITIEI0 aBTOPa, 110 PE3YJIbTaTOM IIUX MPOIECIB
€ CTBOpPEHHsI 0araTopiBHEBOi MPaBOBOI CUCTEMHU, i€ HAIllOHAJIbHE MPABO CIIBICHYE 3

HaJHAIIOHAJIbBHUM, 1[0 BUMarae (QyHJAaMEHTaJIbHOI MepeOyA0BU TPaTUIlIMHUX
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1IXO0/IIB 10 3aKOHOTBOPYOCTI.

OxpecnieHuil mpoiiec Mae Ha3By MPaBOBOI 1HTErparlii 1 XapakTepU3yeThCs, Ha
aymky K. O. Tpuxmib, gK npouec «B3a€EMHOIO MPUCTOCYBAHHS 1 30IMKCHHS
HAI[IOHAJFHUX MPABOBUX CHCTEM Ha OCHOBI MIXHAPOJHUX MPUHIUIIB, CTAHAAPTIB 1
METO/IiB IPaBOBOTo perymoBanHs» [179, c. 104]. Ti xmroyoBa 0co6aMBICTS MONATAE Y
CUCTEMHOMY TJITMOMHHOMY BIUIWBI, SIKUH MPOSIBISIETHCS 4Yepe3 MPOHUKHEHHS BriIvO
IPaBOBOi CHUCTEMH, 3adyilaroud HE JUIIe 3aKOHOJAaBCTBO, a M CyAOBY Ta
aJMIHICTpaTUBHY MpakTuKy. Ha BiaMmiHy Bij yHidikaimii 4¥ peuerniii, iHTerparis
TpaHcopMye camMi OCHOBU IMPABOTBOPYOCTI Ha PIBHI METOAIB, CIOCO0OIB, 3ac0O0IB
IIPaBOBOr'0 PETYJIIOBAHHS, TPUHOMIB IOPUANYHOI TEXHIKH.

CaMe TyT pO3KpUBAETHCS LIEHTPaJbHA POJb IOPUAWYHUX KOHCTPYKIH, SKi
BUCTYTAIOTh KBIHTECEHIIIE€I0 IOPUAWYHOI TEXHIKH, CTaHIAPTU30BAHUMHU MOJICIISIMH,
IO CIYT'YIOTh «OYyIIBEIbHUMH OJIOKaMu» IS 3aKOHOAaBLs. Sk mMu Oaummo, Ha
MPUKJIAAl €BPOIHTErpallifHUX TMpoIeciB B YKpaiHi MpaBoBa CHUCTEMa 3MYIIIEHA
3aMo3u4yBaTh HE MPOCTO OKpeMi MpaBuiia, a IUIl KOHIENTyajbHI amapaTtd —
IOPUINYHI KOHCTPYKIi, sIKI poOJIsATH i mpaBwia (yHKIioHaTsHUMU. Hampukmnan,
3aMpoOBaHKEHHS] 1THCTUTYTY JOBIpYOi BIAcHOCTI 3akoHOM Ykpainu «lIpo BHeceHHs
3MIH JI0 JESKUX 3aKOHOJABYMX aKTIB YKpaiHM MIOA0 CTUMYIIOBAHHS 1HBECTUIIIMHOI
nismeHOCTI B YKpaini» Bim 20.09.2019 poky 3 MeTOr0 IMIUIEMEHTAIlli MOJ0KEHb
HupextuBu €Bponeiicbkkoro mnapinamenty 1 Panu €poneiickkoro Coro3y mpo
MexaHi3Mu (iHaHcoBoro 3abesmeueHHs Big 06.06.2002 No2002/47 Ha BUKOHAHHS
ct. 133 VYromau mnpo acomiamito Ykpaina — €C [180-181]. Omxe, ropuauuHi
KOHCTPYKIli MEepeTBOPIOIOThCS HA aKTHBHI MEXaHI3MHU IHTerpaiii, uepe3 sKi
HAJHAI[IOHAJIIbHI TPABOBI CTAaHAAPTU BIPOBAIKYIOTHCSI B HAIIOHAIBLHY TIPABOBY
TKaHUHY, BUKOHYIOUHU KJIFOUOBY 1HTEIPATUBHO-CUHTE3YIOUY (QYHKIIIIO.

[ToHsATTS cMHTE3y B MPABOBIM JOKTPHUHI TICHO MOB’s3aHE 3 IHTErPAIli€l0, IPOTE
HE 3BOJUTHCS A0 Hei. SIKmio iHTerparis CHIpsMOBaHa Ha OO0 ’€qHAHHS HasSBHUX
€JIEMEHTIB IMPaBOBOI CHUCTEMH, TO CHUHTE3, 332 CBO€IO CYTTIO, Nepeadayae TBOpUE
NEPETBOPEHHS IHTEIPOBAHOTO MaTrepialy y HOBY SKICTb IpPaBOBOi PEaTbHOCTI.

Buxonsun 3 monoxenb gociaipkeHHs Jx. Kymep momo posi cuHTe3y y Ipasi,
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IPaBOBUI CHUHTE3 — 116 HE MEXaHIUYHE MOEIHAHHS MPABWI, a KOTHITUBHUIN TPOIIEC, Y
MeXaX SKOTO FOPUCTH CTBOPIOIOTH Y3TOKEHICTh MK MHOXHUHHUMH JIKEpeliaMu
npaBa [182, c. 295-297]. Bin nependayae Take IMpaBOBE MMCICHHS, IO IHTEIPye
MPETCICHTH, TTOMITHKY 1 TPUHIUIHN B €AUHY CTPYKTYpPOBaHY CHUCTEMY apryMeHTaIlii
Ta peryinoBaHHA. OTXe, CHUHTE3 € aKTOM IHTEJIEKTYyaJbHOI KOHCTPYKII, SKHMA
NEPETBOPIOE MHOXKMHHICTh TPABOBUX TMO3ULIA Yy CTPYKTYPHO BIOPSJIKOBAHY
CUCTEMY.

Y mpomy x koHTekcti II. ®irm Bkaszye, IO CHHTE3 € HEOOXIJIHUM
IHCTpYMEHTOM (hOpMyBaHHSI THYYKOTO MPABOBOTO IpaBuja, 3JaTHOTO aalTyBaTHCS
10 HoBuX oOctaBuH [183, c. 247]. 3aCTOCOBYIOUM 1[I0 MO3UIIIO O MPABOTBOPUYOTO
IpolIeCy, MOKHA CTBEPJKYBaTH, 110 CHUHTE3 3a0e3medye €BOIIOMINHUNA PO3BUTOK
npaBa — BiJ CTaTUYHOI rapMOHI3alli HOPM 1O JWHAMIYHOTO (OPMYBAHHS HOBHX
MPaBOBUX KOHCTPYKIiH. ToOTO IOpuIMYHA KOHCTPYKIS HE MPOCTO BijoOpaxkae
IHTErpalliio Talry3ei Yi IHCTUTYTIB, a CIYT'y€e 3aCO00M X CUCTEMHOT'O MTEPETBOPEHHSI.

KoHuenmito cuHTE3y SK CTPYKTYPHOI 3aKOHOMIPHOCTI MPaBOTBOPYOL
nismpHOCTI po3BuBae 1 Jlapa ®pig [184, c. 51-52, 54]. Bona paszom 3i
cniBaBTopomM/>k. ATiacoM JOBOAUTH, LIO0 CHHTE3 y IMpaBl Ma€ apXITEKTOHIYHY
IpUPOAY: BiIOIp €IEMEHTIB HOPMHU, iX (YHKIIIOHATbHE MOEIHAHHS Ta TOOYA0Ba MIXK
HUMHU CMHUCJIOBHUX 3B’SI3KIB (DOPMYIOTH JIOTIYHO 3aBEpIIEHY KOHCTPYKIIiIO, 3JaTHY HE
JUIIEe BOOPSAKOBYBATH IPaBOBUM Marepian, ajge W TreHepyBaTH HOBI crocoOu
TIyMaueHHS Ta 3aCTOCyBaHHsA. HaBejeHa mo3uilisi CHiBBIAHOCUTHCS 3 PO3YMIHHSM
IOPUJIMYHOT KOHCTPYKIIIi SK parfioHadbHOI MOJENi, 10 3/1aTHa BUKOHYBATH POJIb
IHTENEKTYaJIbHOI MaTPUIll y 3aKOHOTBOPYOMY IPOLIECI.

B ykpainchkiii HaykoBid mionuHi aHajgorivydi i1ei pozsuBae O. O. bamanya,
HATOJIONIYIOUM, MI0 MOJIEPHI3allisi TMPaBOBOTO PETYJIIOBAHHS HE OOMEKYyeThCs
rapMOHI3aIli€l0 YW aJanTaii€ero, a Iepeadayac BUHUKHEHHS HOBHX IPABOBUX
CTPYKTYp, SIKI TOEAHYIOTh €JIEMEHTH PI3HUX IMPABOBUX PEKUMIB 1 3a0€3MeUyroTh
HOBY SIKICTh MPAaBOBOro BIUIMBY. BiH 3a3Haudae, 110 mpoliec MpaBOBOrO PO3BUTKY B
VYkpaini NeMOHCTPY€ TMOCTYMOBHM CHHTE3 TPAAMIIIMHUX 1 Cy4aCHUX TIPABOBHUX

MIIXOMIB, SKWW CTa€ METOJOJIOTIYHOIO OCHOBOKO BJOCKOHAJICHHS MEXaHI3My
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IIPABOBOTO PETYJIIOBaHHS B YMOBaX HECTAaOLIBHOCTI. ABTOP PO3IJISIa€ CHHTE3 HE
Jumie AK  crnocid o0’eaHaHHS MPaBOBHX 3ac0o0iB, a K 3acid TOJ0JIaHHS
(dbparMeHTapHOCTI MPABOBOi CHUCTEMHU Ta JOCITHEHHS ii y3rO/HKEHOCTI, aJyKe TaKuiu
CHUHTE3 JI03BOJISIE BUSABIISATU CHUIbHI XapaKTEPUCTHKU PI3HUX THINB PEryIIOBaHHSA 1
dbopMyBaTH HOBI HOPMATHBHI KOHCTPYKIIi, SIKI Kpalie BigoOpakaroTh NOTpeOH
cycniiabcTBa [185, c. 724-725]. HaBeaena HaMu TO3MINS JIOTIYHO TPOJOBXKYE
TEH/ICHIIII0, C(hOPMYIIbOBAaHY y CBITOBIM MPaBOBiM JOKTPUHI: CHHTE3 CTA€ HE MPOCTO
METOJIOJIOTIYHIM HpUIfOMOM, a MEXaHi3MOM OHOBJIGHHS NpaBoBOi Matepii. Moro
OadeHHsd MIACWIIOE Te3y MpO Te, IO IOPUAWYHA KOHCTPYKUIA — L€ HE CTaTHYHUU
JIOTIYHUN 1HCTPYMEHT, a JAMHAMIYHHMI 3aci0 IpaBOBOrO TBOPEHHS, Ye€pe3 SKUU
IHTerpallis nepexoauThb y ¢azy CUHTE3Y.

OTxe, y3araJibHIOIOYM HaBEJEHI IOJIOKEHHS, MOXEMO KOHCTaTyBaTH, IO
IHTErpaTUBHO-CUHTE3yt0oua (YHKIIS IOPUAWYHUX KOHCTPYKUIA € pe3yJbTaToM
€BOJIFOLIIMHOTO TO€JHAHHS JBOX B3a€MOJIONOBHIOIOYMX TEHACHIIM Cy4acHOro
MpPaBOTBOPEHHSI — 1HTerpamii Ta cuHredy. llepiia 3abe3neuye TOPU3OHTAJIBHE
y3TO/DKEHHSI HOPMATUBHUX €JIEMEHTIB, JIpyra — iX BEpTUKaJbHE NEPETBOPEHHS Y
HOBY SIKICTh IPABOBOI CHUCTEMHU. YHACHIJOK iX B3a€EMOJIi FOPUIMYHI KOHCTPYKIIi
MepecTaroTh OYTH JIMIIIE THCTPYMEHTOM TEXHIYHOTO MOJIEIIIOBAHHS MIPABOBUX HOPM 1
Ha0yBarOTh BJACTUBOCTI METOJIOJIOTTYHOTO KaTaji3aTopa OHOBJICHHS 3aKOHOJIaBCTBA,
KU TIO€THY€E aHATIITUYHI, TEXHOJIOTIYHI Ta LIHHICHI BUMIPU TPAaBOTBOPYOCTI.

JocaimkenHs: TpanchopMallli I0OpUANYHUX KOHCTPYKIINA Y KOHCTUTYLIHHOMY
npaBl MIATBEPIKYIOTh 3arajibHy TEHIEHIII0 [0 TOCWICHHS IHTETpaTUBHO-
cuHTe3ytouux rpoieciB. P. MakcakoBa, aHanmi3yloud IOPUIUYHY KOHCTPYKIIIIO
BUOOpUYUX TMpaB y KOHTEKCTI €BpOIHTErpalii, 3a3Havae, M0 MOJEpHI3aIlis MpaBOBOi
cucTeMH YKpaiHM HEMOXJMBa 0€3 Teperisily OKPeMHX KOHCTUTYHIMHUX
KOHCTPYKIIIH, 3MICT SIKUX (DOPMY€EThCS uUepe3 CUCTeMHHU aHaii3 HopM OCHOBHOTO
3aKOHY. ABTOpKa HaroJiomnrye, Mo IMIUIeMeHTaliss craHgaptie €C akryamisye
noTpedy amanTaiii I1HBapiaHTHUX €JEMEHTIB KOHCTUTYIIIMHUX KOHCTPYKIIH —
Hacamrepe]] y 4YaCTHHI BU3HAYEHHS CyO’ €KTiB MyOJIYHO-TIPaBOBUX MOBHOBAKEHb —

0 CBIQYUTH MPO 3JATHICTh IOPUAUYHUX KOHCTPYKIIA BUKOHYBaTH pOJIb



168

METOJIOJIOTIYHMX BY3JiB IHTErpalii HallOHAJBHOTO Ta HAJHAIIOHAJIBHOTO IpaBa
[186, c. 167]. Y mpomy acmekTi €BpOIHTETpallisi BUCTYIIA€ KaTali3aTOPOM CHHTE3Y
MIPaBOBUX MOJEJCH, KOJM HaIllOHAJbHI KOHCTPYKIIi 30epiraloTh CBOIO JIOT1YHY
CTPYKTYpY, aje HaOyBalOThb HOBOTO 3MICTOBOTO HAIlOBHEHHS BIAMOBITHO O BUMOT
npaBoBoro acquis €C.

Oco05MBOi Barv B KOHTEKCTI IHTETPATUBHO-CUHTE3YI040i (DYHKIIIT FOPUAUYHUX
KOHCTPYKIII HaOyBa€e TaKOX 1 MUTaHHS 1X BHYTPIIIHBOI CTPYKTYPHOI oprasizarii. ¥
i} MJIOLIMHI MOKAa30BUMHU € pe3ybTaTH AociiakeHHs M. HoBikoBoi, sika JOBOJIUTD,
[0 CTANICTh KOHCTPYKIIM 3yMOBJIOETHCS HE CTUIBKM 30BHIMIHIMU YUHHUKAMHU
HOPMATHBHOTO CEPEIOBHUIIA, CKUIBKHU SIKICTIO iX BHYTPIIIHIX CTPYKTYPHHX 3B’A3KIB.
VYyena oOIpyHTOBYye, IIO caMme I 3B’S3KHM (POPMYIOTH CHCTEMOYTBOPIOBAJIbHUI
KapKac HOPUAUYHOI KOHCTPYKIIi, 3a0e3neuyroud €AHICTh 1i €JIEMEHTIB, JIOTIYHY
HECYNEepPEeUHICTh Ta (PYHKIIOHAIBHY BU3HAUYCHICTh. CTPYKTYPHI 3B SI3KH BUCTYIAIOTh
HE MPOCTO YMOBOIO IIUIICHOCTI, a MEXaHI3MOM 30€peXeHHS 1 BIATBOPEHHS 3MICTY
KOHCTPYKIIi B yMOBax AMHAMIYHUX 3MIH ITPaBOBOI MaTepii, 1110 AO3BOJISIE PO3IIISIATU
iX K OJUH 13 KJIFOUOBHMX (DaKTOpIiB CTayiol €BOJIOIIT MPaBOTBOpUMX Mojeien [187,
c. 29-31]. AkueHT Ha BHYTPIIIHIA CTPYKTYPHIH JIOTIII KOHCTPYKIIH MOCHIIIOE TE3Y
Opo IXHIO 3[aTHICTh O aJaNTUBHOTO CUHTE3Y HOPMAaTHUBHUX EJIEMEHTIB, Y Mexkax
SKOTO BIIOYBA€ThCS HE MEXaHIYHE OHOBJEHHS (GOpMH, a TTMOMHHA pEKOH(ITyparlis
3MICTY BIJIIIOBIIHO JI0 TpaHCc(opmalliii MpaBoBOrO CEpPeIOBUIIA

3Ba)karouu Ha OKpEeCJeHe, 3a3HaYUMO, 1110 IHTErPaTUBHO-CUHTE3yI04Ya (DYyHKIIIS
MPOSIBIISIETHCS IEPEYCIM Y 31aTHOCTI FOPUIUYHUX KOHCTPYKITIH:

1) moeaHyBaTH HOPMU PI3HUX Tally3ed MpaBa y €IMHY CUCTEMHY MOJEINb, 110
3a0e3mnedye IUTICHICTh 1 B3aEMO3B 30K HOPMATUBHHMX MPHUIHUCIB HE3AJIEKHO Bif 1X
rajy3eBoi IpUpoIu;

2) 3abe3mneuyBaTH Y3TOKEHICTh MPABOBHX PEXKHUMIB Yy MeXax IyOJyHO-
MIPABOBOTO MPOCTOPY, 3aBISIKH YOMY MPABOTBOPYICTh HAOYBA€E PUC IIITICHOT CUCTEMU
pEryJIoBaHHs, a HE CYKYITHOCTI 1301bOBaHUX HOPM;

3) popmyBaTH METOMOIOTIYHY €IHICTh 3aKOHOTBOPEHHS, TOOTO 3a0e3neuyBaTu

CIIUIbHY JIOTIKY, TIOHSATIMHUHN amapaT 1 CTPYKTYpY MPaBOBUX aKTIB, 110 YMOXJIUBIIIOE
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iHTerpamiro MupPoBUX 1 amanTalifHUX TIAXOAIB Yy MeXaX €IUHOI 3aKOHOTBOPYOL
METO/TOJIOTI].

3 orisiy Ha i€ IHTErpaTUBHO-CUHTE3YI0Ua (DYHKINIS IOPUIUYHUX KOHCTPYKIIIH
MoOke OyTH BH3HA4YeHa SIK CHCTEMHAa BIIACTHBICTH MPABOTBOPUYOCTI, IIO MOJSATAE Y
3IaTHOCTI HOPUJAMYHMX KOHCTPYKIIA 3a0e3meuyBaTh €IHICTh, Y3TOJKEHICTh 1
METOJI0JIOTTYHY ITIJTICHICTh 3aKOHOAABCTBA IIIXOM MO€EIHAHHS HOPM PI3HHUX Taily3eu
npaBa, TapMOHI3AIlil PAaBOBUX PEKHUMIB 1 CTBOPEHHSI HOBUX HOPMATHUBHUX MOJIEICH,
aJIalTOBaHMX JI0 CYYaCHUX YMOB PO3BUTKY CYCILIbCTBA.

VY Takomy po3yMiHHI 11 PYHKIIISI BUKOHYE POJib MeTayHKIIIi, OCKIIBKA BOHA
HE MPOCTO IHTETPYE MPABOBI €JIEMEHTH, a CTBOPIOE HOBY SIKICTh IPABOBOI MaTepii,
COPUSIOYM  TOJIOJNIAaHHIO  (DparMEeHTapHOCTI  HalllOHAJIBHOTO  3aKOHOJABCTBA,
MIJBUIIICHHIO KWOT0 CTaOUIbHOCTI, KOTEPEHTHOCTI ¥ 3aTHOCTI JO 1HHOBAIIMHOTO
OHOBJICHHA. BojHouac i1 po3ymiHHA 1i poii y mpomeci MojepHi3alii
MPaBOTBOPYOCTI HEJOCTATHHO JIMIIE KOHCTATyBaTH 1i CHCTEMOYTBOPIOBAJIbHE
3HAUEHHA — HEOOXIAHO 3’SCyBaTM MEXaHI3MH, 4Yepe3 sKI BOHA pPEANI3YeEThCA Y
MPaKTHUIll TpaBOTBOpeHHs. Came el acmeKT J03BOJIAE€ MEPEUTH BiJ TEOPETHUHOTO
OCMMCIICHHSI THTEIPAaTUBHOCTI SIK BJACTUBOCTI JIO aHami3y ii MPOsBIB IK KOHKPETHOTO
poIIeCy, 110 TPOHU3YE BC1 PiBHI (PYHKITIOHYBAHHS MIPABOBOI CUCTEMH.

Sxmo TpancopMmariitHa GyHKIIS OPUIUYHUX KOHCTPYKIIM BimoOpaxae
JUHAMIKy TpaBOTBOPYOrO PO3BUTKY, a CTaOuII3aliiHO-ajanTaiiiiHa — 3a0e3neuye
CTIUKICTh 1 3/AaTHICTh JI0 pearyBaHHS Ha BUKIWUKH, TO 1HTETPATUBHO-CHHTE3YyIOUa
byHKLIS akymyloe oOuaBa I Havajia, 3a0e3nedyroud iX TrapMoOHi3alilo Ta
MEePETBOPIOIOYM MHOXKMHHI TPOILIECH OHOBJICHHSI Ha €IMHY CHUCTEMY MOJCpHi3arlii.
BoHna BTiMIOE TOW piBEHb CHCTEMHOCTI, Ha SIKOMY IPaBOTBOPYICTH MepecTae OyTH
CYMOIO OKpEMHX aKTiB 1 HalyBa€ SKOCTI LUIICHOTO TMpOLIECY — OpPraHiyHOro,
y3TOJPKEHOTO, 3aCHOBAHOTO HAa BHYTPIIIHIN JIOTIIl B3a€MO3B’S3KIB MIXXK HOpPMamH,
HOHSTTSAMHU Ta IHCTUTYIIISIMU.

[aTerpatuBHa (QyHKINS OPUAMYHUX KOHCTPYKIM peam3yeTbcs uepes
OaraTopiBHEBY CHCTEMY MEXaHI3MiB, IO MIIOTh y PI3HUX IUIOMIMHAX IPABOBOT

Martepii. AHai3 J03BOJISIE BUOKPEMHUTH TPHU KIIOYOBI pPIBHI — HOPMAaTUBHO-
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3MICTOBHUHM, CTPYKTYpHO-TIpaBOBUI Ta I1HCTUTYyUiHHUN. BoHM yTBOpIOIOTH
1€EpapXiyHO BHOPSAKOBAHY CHUCTEMY, SKYy MOXXHa MeTa(hOpHUuHO TO3HAUUTH SIK
«Imipamigy 1HTErpamii»: KOXKEH HACTYIHUM pIBEHb CIHUPAEThCS Ha MOIMEPEIHIM,
3a0e3Meyyloun TMOCTIIOBHUN TepexiJl BiJ CEMaHTHYHOI €JHOCTI 10 CTPYKTYpPHOI
BITOPSIJIKOBAHOCTI, 1 3PEIITOI0, A0 Y3TOJKEHOI MISIIBHOCTI Cy0’ €KTIB MPaBOTBOPECHHSI.
Y mil  cucteMi HOPUAWYHI KOHCTPYKII BHUKOHYIOTH pOJIb YHIBEpPCAJTbHUX
3B’A3yBaJIbHUX €JIEMEHTIB — JIOTIKO-TIOHATIMHUX, HOPMATHUBHUX 1 KOMYHIKQTHBHHX
IHCTPYMEHTIB, fAKI 3a0€3Me4yl0Th €IHICTh MPABOTBOPYOI MiSUIBHOCTI Ha BCIX 1i
CTaalsIX.

[lepmmii, 0a30BUMiIl pPIBEHb IHTErpalii MOJSArae y 3MICTOBHIA yHiQIKalii
MPaBOBUX TOHATh, KaTeropil 1 NPHUHIMIIB, TOOTO Yy CTBOPEHHI CIUIBHOTO
CEeMaHTHUYHOro Toyis, 0e3 sAkoro Oyjab-sika ¢dopMmaibHa CHUCTEMHICTh MpaBa
3QJIMINAETRCSA TOBEpXHEBOW. A. M. MepHuk Bu3Hayae yHI(ikaiiio sK Crocio
1HTerpaiii, cpsiMOBaHUN Ha 3a0e3MedYeHHs CIHIBIpaIll MK eJIeMEHTaMU MPaBOBOL
CUCTeMH JeKiTbKkoX nepkaB [188, c. 39]. Ha upomy piBHI IOpUANYHI KOHCTPYKINT
BUKOHYIOTh POJIb CBOEPITHUX «CEMAaHTHUYHHUX SIIEp» IpaBa — HOCIIB YCTaJIeHOro
3MICTY, SKUMW 30epirae cTaOUIbHICTh HaBITh MpPU 3MiHI HOpMATUBHOI (hopmu. Taxi
KOHCTPYKIIi, SIK «3000B’SI3aHHSA», «MPABOUYHH», «HOPUIAUYHUN (AKT», «IOTOBIpY,
CIYTYIOTh 0a30BUMH €JIEMEHTaMH YHI()IKOBAaHOTO TMPABOBOTO MOBJIEHHS, IO
3abe3reuye nependavyyBaHiCTh 1 KOTEPEHTHICTh 3aKOHO/IaBCTBRA.

[HIIOI0O  TJIOMMHOIO  TPOSIBY ~ HOPMATHBHO-3MICTOBHOI ~ 1HTErpamii €
CTaHJapTU3allisl MPaBOBUX MPUHLMIIB. BuBYaroum 1HTErparliiiHi mpoiecu B Mpasi,
JI. M. HikoneHko 3a3Hayae, IO TPUHOUNM TpaBa €Bpomeiickkoro Corw3y €
KpUTEpisiMA  €PEKTUBHOCTI mpolecy 1HTerpamii Ta ¢GyHIAMEHTOM TIPaBOBOI
cTablIpHOCTI Ta BU3HaueHocTi [189, c. 1252]. 3Bixcu, 0opuandHi KOHCTPYKII, 110
BUpaXaloTh (PyHIaMEHTanbHI 3acagd TMpaBa, — MEPeayCiM  KOHCTPYKIIIS
«BEpPXOBEHCTBA TMpaBa» — 3a0€3MeUYyl0Th €IHICTh AaKCIOJOTIYHOI  CHCTEMHU
3aKOHOJaBcTBa. Yepe3 Hei y TNpaBOBY TKAHUHY BIUIITAETHCS  KOMILIEKC
B3a€MOIIOB’I3aHMX BUMOT: 3aKOHHOCTI, MPaBOBOi BU3HAYEHOCTI, MPOMOPLIHHOCTI,

3a00pOHH  CBaBULISA, JOCTYIMy [0 TpaBocyads. Taka KOHCTpyKiis (opmye
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BHYTPILIHIN HIHHICHUI OPIEHTHUP, KU 3yMOBIIIO€ Y3TOJIXKEHICTh HE JIUIIE HOPM, a U
METOJIOJIOTI] iX TIyMaueHHs Ta 3aCTOCYBaHHS.

Oco061MBOrO 3HaYEHHSI HOPMATUBHO-3MICTOBHA 1HTErpallis HaOyBae B yMOBax
€BpOIHTETpaIliifHoro mporecy. lle 9iTKo MpOCTeXKYyeThCS Y TEHISHINT 30JMKEeHHS
MPaBOBUX CHUCTEM, siKa crpsMoBaHa, Ha AymMky H. B. ®eninoi, Ha dopmMyBaHHS
rJ100aJIbHOTO TpaBa JitojacTBa. [Ipu oMy aBTOpKa, Oepyuu 3a mpukiaa npaso €C,
BCTAHOBIIIOE, [0 BOHO CTAa€ IHTETPAJbHOIO CKJIAJOBOIO HAI[IOHAJIBHUX CHCTEM 3
HaJaHHSAM IOpUIUYHOI cuiu aktaM €C Ha TepuTtopii aepxkaB-ydacHuilb [190, c. 34—
35]. ¥V 1mpoMy KOHTEKCTI cydacHa MpPaBOTBOPYICTh YKpAiHH XapaKTepU3YEThCS
aKTUBHOIO TPAHCIIO3ULIEID acquis communautaire, sika BiAOYBae€TbCS HE 4Yepe3
MEXaHIYHE KOIIIOBaHHS HOpPM, a 4Yepe3 3aCBOEHHS KOHLENTYaJbHUX Mojenen. Sk
3a3Hadaroth JI. A. BaoneBchka Ta I. M. Mmumak, HaOIMKEHHS 3aKOHOIABCTBA
VYkpainu g0 npaBa €C He 03HAYae «IEpPENUCYBaHHS» TEKCTy akTa €Bpocoo3y, a
e(eKTUBHE BIPOBA/KCHHS MOT0 MOJIOXKEeHB 10 TpaBa Ykpainu [191, c. 60]. ¥ mpomy
KOHTEKCT1 FOPHJIMYHI KOHCTPYKI[lI BUCTYNAarOTh MPOBIAHMKAMU HaJHAI[IOHAIBHHUX
CTaHJApTIiB, CTBOPIOIOYM KaHaIM MPOHUKHEHHS €BPONCHCHKUX IIHHOCTEH Yy
HalllOHAJIBHY MPaBOBY cUcTeMy. Taka iMIIJIEMEHTAIlisl HE JIUIIE 3MIHIOE HOPMATHUBHE
pETYIIOBaHHS, a i TpaHCc(POpMyE 3MICT MPABOBO1 KATETOPii «BIIACHICTHY, YHIDIKYIOUH
il 3 eBponeicrkuMu miaxoaamu. OTke, HOPMAaTUBHO-3MICTOBHA 1HTETPAIlisi CTBOPIOE
KOHIIENTYyaJIbHUN (DYHIaMEHT JIS B3a€MOJII1 HAIlIOHAJIBHOTO Ta HAaIHAIIOHAJTBHOTO
npaBa, 3a0e3Meyyroun iX CMUCIOBY CYMICHICTb.

HactynHuii piBeHb iHTErpalli Mae apXiTEeKTOHIYHUN XapakTep 1 CIpSIMOBaHUIA
Ha 3a0€3MeYeHHs] €IHOCTI HOPMATHMBHOIO MaTepiajlly Ha piBHI Horo ¢opmu. SKuio
MOTIEPETHINA PIBEHh CTBOPIOE E€HICTH MPABOBOTO «3MICTY», TO CTPYKTYPHO-TIPaBOBa
iHTerpamiss  GopMye €IHICTh MOro «Tijla», TOOTO CHCTEMHOI oOprasi3arii
3aKkoHOAaBCTBa. OpHUIMYHI KOHCTPYKIIi Ha LbOMY €Tami BUKOHYIOTH (DYHKIIIIO
CTPYKTYPHHUX MATPHIlh, HABKOJIO SKUX 3/IIACHIOETHCS CUCTEMATH3aIllsl i Koaudikaris.
Bonu 3amarorh Joriky mnoOyJoBH TPaBOBUX aKTiB, BH3HAYalOTh 3B SI3KM MIXK
po3aiiaMu, 1HCTUTYTaMH, HOPMaMmH, 3a0€3Medyloud iX BHYTPIIIHIO Y3TOJKEHICTb.

Came 4epe3 KOHCTPYKTMBHUM MiAXIJ 0 CTPYKTYpU HOPM MOXKJIMBA peajizallis
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IPUHITUITY CHCTEMHOCTI, repeadadeHoro y ct. 3 3akony Ykpaiau «IIpo mpaBoTBOpuy
JispHICTE» [157].

HaitsickpapiimuM BHSBOM ILBOTO PIBHSA € Kojaudikaliis — 0OcoOJUBHUN CIIOCIO
CHUCTeMaTH3allii 3aKOHOJABCTBA, MPOIEC, Y XOAl SKOTO IOPUANYHI KOHCTPYKIUT
yTBOPIOIOTH JIOTiUHMI Kapkac koaudikoBaHoro akty [192, c¢. 50]. Hampuknan, y
[{uBiIbHOMY KOJIEKCI YKpaiHM HOPUANYHI KOHCTPYKIIT «JIOTOBIP», «3000B’sI3aHHS,
«MPaBOYMH» BHUCTYMHAIOTh CHCTEMOYTBOPIOBAJLHUMHU BY3JIaMH, HABKOJO SKHX
BUOYIOBYEThCSL BCS BHYTPIIIHS JIOTIKA 1HCTUTYTIB. be3 HHMX KoauQikoBaHe MpaBo
BTPATUJIO O CMUCIIOBY 3B’ SI3HICTD 1 BHYTPIIIHIO CUMETPIIO.

HactynHuM nposiBOM CTpYKTYpHO-IIPaBOBOi iHTerparii, Ha aAyky A. I'. Jlamnko,
€ KOHcoJiamisi, ik opMa cucTemMaTH3allli 3aKOHOJABCTBA, SKa 3BOJUTH JICKIJIbKa
aKTiB, 1110 PETYIIOIOThH OJIHY chepy, B €IMHUM HOPMATUBHUN JOKYMEHT 0€3 3MiHHU iX
smicty [193, c. 52]. ¥V Takux BuNagkax IOPUAMYHI KOHCTPYKIIT € KpUTEpieEM
MPEAMETHOI €IHOCTI, HANpPHKIaA MOHATTS «ColialibHe 3a0€3MEeUeHHs», «IyOJiuHa
ciayk0a» 4 «iH(opMaIlliiiHi BiIHOCUHW» BU3HAYAIOTh PAMKU ISl 1HTErpallii aKTiB,
HE 3MIHIOIOUH iX 3MICTYy, aJjie 3a0€3MeuyI0un Y3TOKEHICTh CTPYKTYPH.

Ha ropusoHTansHOMY piBHI CHCTEMHOCTI A1I0Th YHI(IKaIis Ta CTaHAApTU3ALlIS,
K CIOCOOM MPaBOBOi IHTETrpailii, CIPSIMOBAaHI Ha CTBOPEHHS TUMOBUX HOPM IS
aHAJIOTIYHMX BITHOCHH Y PI3HUX TaTy3sX. 3Ba)Kar04UM Ha 3MICT MOHSATH IMX MPOIIECIB,
[188, c. 39] BoHM cmpsMOBaHI Ha IMOMOJIAHHS (PAarMEHTAPHOCTI 3aKOHOJ/ABCTBA,
YCYHEHHS AyOutoBaHb 1 KOi3id, popMyBaHHs CTaOlIbHOTO HOPMATUBHOTO MO, /1€
noAiOH1 CYCHUIbHI BIIHOCMHM BpETYJIbOBaHI 3a OJHAKOBUMU MPHUHITUTIAMH.
IOpuanyHi KOHCTPYKINI B TakWX BHUMAJAKaX BHUKOHYIOTH pOJb MOJEICH, IO
TUPAXKYIOThCSI — 3a0€3Meuyl0Yd OJHAKOBICTh PEryJIIOBaHHS, 3MEHIICHHS KOJi3iH 1
CIIPOIICHHS MPOLIEIyp TapMOHI3allil HAlllOHAJIBFHOTO 3aKOHO/IAaBCTBA 3 MIKHAPOIHUM.
30kpemMa, IOpPUIMYHI KOHCTPYKII JOTOBOpPY, [JEIIKTy, IyOJIYHOI TMOCIyTH
NOBTOPIOIOTBCS B PI3HUX Tally3six 1 3a0e3MeuyroTh CEMaHTU4HY, JIOTIYHY Ta
CTPYKTYPHY €JIHICTb CUCTEMU ITpaBa.

BummM mabnmem peamizarii iHTETpaTUBHO-CHHTE3yI040i (YHKII, Ha HaIIy

IyMKy, Tpeba BBaKaTH IHCTUTYIIWHY IHTErpaifito, sKa OXOIUIIOE B3aEMO/IIIO
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cy0’ekTiB mpaBoTBOpeHHs. Ha mpomy piBHI iHTerpaiis HaOyBae oOprasizaifiiiHo-
KOMYHIKaTUBHOTO 3MICTy — BOHA BHSBISIETbCA Yy KOOpIMHAINT Ta rapMoOHi3amii
JISJIBHOCT1 JIepKaBHUX OpraHiB, 10 (POPMYIOTh HOPMATHBHO-IIPABOBY IOJIITHKY.
[Tpu pomy, sk 3ayBaxye I. A. Cepiok, «BlaHO-OpraHi3yloua AisUIbHICTh Cy0’ €KTa
MIPABOTBOPYOCTI 3MIMCHIOETHCS JIMIIE B MEKax HaJlaHUX HOMY MOBHOBaKeHB» [194,
c. 119]. BianoBigHo, cyyacHa NpaBOTBOPYICTh YKpaiHU XapaKTEPU3Y€EThCS BUCOKUM
piBHEM (parMeHTapHOCTI y BHUPOOJICHHI 3aKOHOMPOEKTHHUX IHIIIATHB, IIO YacTO
MIPU3BOJANTH 10 AyOJIOBaHHS Ta HOPMATHBHUX KoJi3ii. [lomonanHs 1miel TeHACHIT
MO>KJIMBE JIMILE 332 YMOBU I1HCTUTYLIMHOI Y3TrOKEHOCTI, a came — (OpMyBaHHS
CHUIBHOTO KOHUENTYAJIbHOIO IHCTPYMEHTapil0, Ha OCHOBI SIKOrO pI3HI BIJOMCTBA
MOXXYTb KOOpDAMHYBaTH CBOi [ii. BaxnuBITP LBOro MNUTaHHS BIAOMBAETHCA Y
npeamOyni 3akoHy Ykpainu «IIpo mpaBoTBOpUy AISUIBHICTBY, SIKa BCTAHOBIIIOE, IO
neil 3aKoH YXBAIIOETbCSI 3 METOI0 «IIOCWJIEHHS B3a€MOAIl MK yYacCHUKaMU
MPaBOTBOPYOI JISTILHOCTI y TMpPOIECi MiITOTOBKA HOPMATHBHO-TIPABOBUX aKTIBY»
[157].

KOpunuyni KOHCTPYKIT BIAITPalOTh TYT POJIb «MOBH» MIKIHCTUTYIIHHOT
KOMYHIiKallii, 3a0e3Meuyloud B3a€EMOPO3YMIHHS MDK pPI3HUMH IHCTUTYLISIMA —
napJaMeHTOM, YpSAIOM, LEHTPaJbHUMH OpraHaMu BUKOHABYOi BIAJH, CyJaMH Ta
HayKOBUMM ycraHoBamu. lLle BinOyBaeTbcs 3aBOSKU CTBOPEHHIO  €UHOTO
MNOHATIMHOTO TPOCTOPY, y MeXaxX SKOTO CyO’€KTH TPaBOTBOPEHHS MOXYTh
y3roJKEHO (OopMyIIIOBaTH HOPMH, YHUKATH TEPMIHOJOTIYHUX PO30DLKHOCTEH 1
3a0e3mnedyBaTd MOCIIJIOBHICTh y TJIyMau€HHI MpaBoOBUX KaTteropid. Kpim Toro,
IOPUIMYHI KOHCTPYKIII TaKOXX BUCTYHAlOTh HOCISIMH THCTUTYLIMHOI mam’sTi, yepes
Ky TepelaeTbCs CTaiCTh IPaBOBUX pillieHb, IO 3abe3rneuye HaCTYIHICTh 1
nepea0ayyBaHICTh AEP>KaBHOI MOMITHKU Y cpepi HOPMOTBOPEHHSI.

3anponoHOBaHa TPUPIBHEBA MOJIC)Ib MEXAHI3MIB 1HTErpaIlii BUCTYAE HE JIUIIIE
TEOPETUYHUM y3arajlbHCHHSM, a W JII€EBUM aHANITUYHUM 1HCTPYMEHTOM JUISI
JOCTIPKEHHST (PYHKIIIOHYBaHHS Cy4aCHUX IOPUAMYHUX KOHCTPYKUiNA. BoHa no3BosIse
CHUCTEMHO OIIIHIOBATH, K OKPEMI KOHCTPYKIIIi peani3yloTh IHTETpaTUBHY (PYHKIIIIO Y

KOHTEKCTI MOJIEpHi3allli YKpaiHChKOTO 3aKOHOJ/IaBCTBA, MOEAHYIOUM HOPMATHUBHO-
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MIPaBOBi, CTPYKTYPHI Ta 1HCTUTYIIHHI actieKTu. OCOOIUBO HAOYHO II€ MPOSBISETHCS
Ha TPUKIAAl KOHCTPYKLII «myOJi4HOT TMOCIYTW», sIKa JIEMOHCTPYE KOMIUIEKCHY
IHTETpaIlio JisIbHOCTI Jep)KaBU Ha BCIX TPhOX PIBHAX MPABOBOI CHCTEMHU.

Y 3akoHOAaBUii IUIOMMHI YKpaiHM MOXHa BHOKPEMHUTH [IBa pIBHI
TepMiHOJIOTIi. 3 OAHOro0 OOKY, MOHSATTS «aAMIHICTpPATUBHA IMOCIYTra» 3aKpilljieHe Y
3akoHl VYkpainun «IIpo anMiHICTpaTMBHI TOCIYTH», JiI€ BOHO BH3HAudae
aJIMIHICTpaTUBHY TIOCHYTy SK «pe3ylbTaT 3IHCHEHHS BIAJHUX MOBHOBAKEHb
cy0’€KTOM HaJaHHS aJMIHICTPATUBHUX MOCIYT 3a 3asBOI0 (13MYHOI a00 FIOPUIUIHOT
oco0u, CIpsMOBaHWI Ha HAaOyTTs, 3MIHY YW NPUIUHEHHS MpaB Ta/a00 3A1MCHEHHS
000B’SI3KIB Takoi 0COOM BIAMOBIIHO A0 3akoHy» [195]. 3 iHmIOro OOKy, MOHSITTS
«Iy0JTiYHA MOCITyTay 3aKOHOJIaBUO BU3HaueHe y 3akoH1 Ykpainu «IIpo ocobnuBocti
HaJaHHS MyONIYHUX (E€JEKTPOHHUX MYOIIYHHUX) TOCIYT», SIKE OXOIUIIOE MIMPIIHMA
CIIEKTP CEpBICHOI MIsUIBHOCTI JIepKaBH, BKJIIOYAIOYM COIliaJIbHI, OCBITHI, MEIHMYHI,
KOMYHAaJIbHI Ta eJIEKTPOHHI GopMH B3aeMoii JepxkaBH i cycniibeTBa [196]. YV mpomy
KOHTEKCTI1 aJIMIHICTpaTHUBHA MOCIIyTa € KOHKPETU3aLI€l0 MyOI1YHOI MOCIYTH B MEXax
aJIMIHICTPAaTUBHOTO TMpaBa, TOAI SIK OCTAaHHsS JIO3BOJISIE TIOBHIIIE BiAOOpa3uTH
IHTErpaTUBHUIA MOTEHI1a] FOPUAUYHUX KOHCTPYKIIIi.

[Toromxyemocst 3 mosutiieto C. . IlluitoBuua, 1m0 KOHCTPYKIIIS «ITyOJIIYHOT
MOCJIYTH» 3A1MCHWIA MPUHIIUIIOBY TpaHChOpMaIliio MyOJIiYHOTO TpaBa, 3MIIIYIOUn
aKIEHT 13 MapaJurMH «BIAJApIOBAHHS» Ha TApagurMy «CIYKIHHS» B KOHTEKCTI
TEOpiil CepBICHOI JEPKABHOCTI Ta MO3UTUBHOTO ympaiiHHs [197, c. 432]. OTxke, 1i
LEHTpaJIbHA 1HTErPAaTUBHA MICISI MOJISITA€ Y CUCTEMATHU3allll Ta yHI(iKawii Jii pi3HUX
OpraHiB MyOJIIYHOI aaAMIiHICTpallii MiJ] €IMHOI KOHIIENTYyaJIbHOK OCHOBOIO. 3aBISKU
IIOMY JIEpKaBa 37aTHA 3a0€3MeUNTH KOOPAMHAINIO Ta IUIICHICTh CBOEI MiSUTHHOCTI,
NOJOJaTH BIIOMYY PO3PI3HEHICTh 1 CTBOPUTU KIIIEHTOOPIEHTOBAHY CHUCTEMY
B3a€EMO/IIT 3 TPOMaITHAMH Ta 013HECOM.

Ha piBHI HOpPMaTHMBHO-3MICTOBHOI 1HTErpamii KOHCTPYKIS «ITyOJIgHOT
nociayru» GopMye yHiIBepcadbHUN HaOIp MPUHLMUITIB Ta IIHHOCTEH — JIOCTYITHOCTI,
po30pocTi, €hEeKTUBHOCTI Ta OpieHTalii Ha MoTpedu orpumyBaya. LI mpuHuIMIH

CTalOTh 00OB’SI3KOBUMHM JIJIsI OyAb-SKOI JISUIBHOCTI, III0 BU3HAYAETHCS SIK MMyOJIidHa
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MOCJIyTa, Bl peecTpairii HapoHKeHHs 10 Buaadi OyaiBensHO1 inen3ii. Yepes criibHe
3HAYCHHS TIOHATTS «IOCIIyra» pi3HI (QYHKIIi JepkaBU OTPUMYIOTh IHTETPOBaHE
3HAYEHHS, 3a0€3MeUyIour OJIHOYACHE 3a/JI0BOJICHHS 1HAMBIAYaJbHUX Ta CYyCHUIBHHUX
iHTepeciB. Knacugikaiis mocnyr Ha AepaBHI, MYHIIMNAIbHI Ta aJAMIHICTPATHUBHI
JIEMOHCTPYE, SIK €IMHA KOHIEMIIS KOOPAUHYE MiSUIbHICTh CyO’€KTIB PI3HUX DPIBHIB
BIIQ/IU.

CTpyKTypHO-TIpaBOBa  IHTerpaiiss IOPUAMYHOI KOHCTPYKINI  «mmyOmiuHa
MOCJIyTa» Pealli3ye€ThCs Yepe3 CTBOPEHHS YHI(IKOBAaHUX OpraHi3alliiHuX MEXaHI3MiB
HajgaHHsA mnocayr. HalisckpaBimmM npukiagom € Mepexa LleHTpiB HajgaHHsA
aJMIHICTPaTUBHUX IMOCIYT, $KI OO0 ’€IHYIOTb NPEACTABHUKIB pI3HUX OpraHiB
BMKOHABYOi BJIa/I Ta MICLIEBOIO CAMOBPSAYBAaHHS B «€IMHOMY BikHI». Lle nmo3Bosse
NOJ0JaTH BiIOMYY (PparMEeHTAIlll0 Ta CIPOCTUTH JOCTYI T'POMAJSIH 1O JEp>KaBHHUX
CEPBICIB, JEMOHCTPYIOYH €()EKTUBHICTh CTPYKTYPHOI IHTETpaIlii Ha IPAKTHUII.

Ha inctutymiinomy piBHI KOHCTPYKIIISl «ITyOIIYHOI MOCITYTHY» CTUMYJIIOE TICHY
KOOpPJIMHALII0 MK PI3HUMH JEpXaBHUMM opraHamu. Hanpuknaza, 1 HagaHHS
KOMIUIEKCHOI MOCIYTH, OB’ SI3aHO1 3 )KUTTEBOIO MOJIEI0, AK-OT «eMalsiTKO», OpraHu
IOCTHUIIII, COLIAJIBHOIO 3aXUCTy, IMOJATKOBOI Ta MIrpaliiiHoi CIy»K0 TMOBHUHHI
OOMIHIOBAaTHCA JTAHUMH Ta CHHXPOHI3yBaTH CBOi mporneaypu. Lle pyitHye MixBigomui
Oap’epu Ta dopMye €IUHUN AAMIHICTPATUBHUN TPOCTIP, B SIKOMY Pi3HI 1HCTUTYI]
(YHKLIOHYIOTh SIK YaCTUHU 1HTErPOBAHOTO MEXaHI3My, 3a0e3Neuyroud e(peKTUBHY
B3a€EMOJII0 JepKaBHM Ta cycnuibcTBa. OTKe, aHami3 KOHCTPYKIIT «ITyOJIYHOT
MOCIYTW» MIATBEPKY€E, 110 IOPUAWYHI KOHCTPYKII 37aTHI peayli30BYyBaTH
IHTErpaTUBHO-CUHTE3YIOUY (PYHKIII0 Ha BCIX PIBHAX @PaBOBOi CHCTEMH —
HOPMaTUBHOMY, CTPYKTYpHOMY Ta IHCTUTYLIHHOMY, CIYTYIOUH BaXXJIMBUM
MEXaHI13MOM MOJIepHi3allii aAMIHICTPAaTUBHOIO MpaBa Ta MiABUIIEHHS €(PEKTUBHOCTI
JIEP’KaBHOTO YIIPABJIIHHS.

[TlincymoByroun Tpeba 3a3HAYUTH, IO FOPUAWYHI KOHCTPYKINT M dYac
peanizaili 1HTErpaTUBHO-CUHTE3YI0UOi (YHKII € CBOEPIAHUMHU «MOCTAMHU» MIXK
PI3HOPIBHEBUMH CHCTEMaMHU TIpaBa, CTaHAAPTHU3YIOTh (POPMYIIOBAHHS HOPM,

poIeAyp 1 aTOpUTMIB IXHBOT peanizallii. BoHu 103BOMSAIOTE 3BOAUTH Pi3HI IPABOBI
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moJii 10 CHOUIbHOI MOBH, YHI(QIKYBaTHU TEPMIHOJIOTIIO Ta  METOAOJOTI0
IPaBOTBOPYOCTI, 3a0€3MEUyI0UN B3a€MHY CYMICHICTh HOpPMAaTHUBHUX akTiB. Lle ctae
0COOJIMBO BaXJIMBUM y KOHTEKCTI HEOOXIJHOCTI TapMOHIMHOTO IO€IHAHHS

TEXHIYHOTO, PETYJIATOPHOTO Ta OPraHi3aliiHOTO BUMIPiB MPaBOTBOPUOCTI.

BucHoBkmu 10 po3aiay 3

1. 'V nocnmimpxkeHHi OOIpYHTOBaHO, WO CYYacHUM e€Tam  PO3BUTKY
IIPAaBOTBOPUYOCTI, 3YMOBJECHHMI MpolecaMu LU(ppoBi3allii, BUCyBa€E HOBI BHUMOIH [0
IOPUANYHUX ~ KOHCTPYKIIM, aKTyali3yloud iXHIO TpaHchopMaliiHy (QyHKIITO.
BceranoBieHo, mo 18 (QyHKIIS MOdSrae y 30aTHOCTI FOPUAMYHUX KOHCTPYKIIIM
MEPEXOJIUTU BiJ CTATMYHUX TEKCTOBUX MOJIEJCH 70 JMHAMIYHUX, «AKTHBHUX)
CTPYKTYp, NMPUIATHUX JIJISI aBTOMATHU30BaHOI OOpOOKM, aHAI3y Ta 3aCTOCYBAaHHS Y
uugppoBoMy cepenouill (konmeniist «Machine-Consumable Lawy). Lleit mponec
3MIHIOE METOOJIOTII0 TPABOTBOPUYOCTI, MEPEOPIEHTOBYIOYM 1i 3 OMUCOBOI Ha
POTHOCTUYHO-KOHCTPYKTHUBHY. 3ampONOHOBAHO KOHILENTYAJIbHY MOJETh LHUKITY
tpancdopmariii «Bxig — Ilpornec — Buxiny, ne TpaauiiiiHa 1opuanyHa KOHCTPYKIIIS
(«BX11») yepe3 IHCTpYMEHTH IUppoBi3allii («IIpoiec») MepeTBOPIOETHCS Ha OHOBIICHY,
ajanToBaHy J0 LU(PPOBOrO cepeloBHINa KOHCTPYKIIIO («BUXIT»). Y  CBITII
3aMpoNOHOBAHOI MOJIENI BHECEHO mpomno3ullito mo cr. 34 3akony Ykpaiau «IIpo
MPaBOTBOPYY AISUTBHICTHY» IIOJI0 BCTAHOBJICHHSI YITKUX BHUMOT JIO 3MICTY MPaBOBHUX
HOPM, 5K1 O 103BOJISUIH iX ehekTUBHY HUGPOBY 00poOKy Ha erami «IIporecy.

2. JloBenmeHo, 10 B YMOBax KpU30BHUX MEPIOAIB CYCHIJILHOTO PO3BUTKY, SIK1 €
«CTpec-TeCTOM» JUIsl TPaBOBOi CHCTEMH, KIIOUOBOTO 3HAa4YeHHS HaOyBae
cTablm3aIiiHo-aanTamintHui MOTEHITIaT FOPUIUYHUX KOHCTPYKITIH.
CralimizamiifHuil MOTEHIia]l BH3HAYEHO SK BIACTUBICTh FOPUIUYHOI KOHCTPYKIIIT
3a0e3MeuyBaTy CTaIICTh, epe10adyBaHICTh Ta BHYTPIIIHIO y3T'0/PKEHICTh MPABOBOTO
PETYIIOBAaHHS, 10 3MEHIITY€E PU3UK Xa0TH3allli CyCIUJIBHUX BITHOCHH. AJanTailiiHun

MOTEHI[1a]l BU3HAYEHO SK 3aTHICTh KOHCTPYKIIl THYYKO pearyBaTH Ha COLIajbHO-
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IpaBOBl 3MIHHM, IHTETpyBaTH HOBI MOTpeOM Ta 3abe3rmeuyBaTH >KUTTE3NATHICTDH
IIPABOBOTO pETyJIOBaHHA 0e3 pyillHyBaHHS HOro CTPYKTypHOi ImicHocTi. Ha
npukiaai pearyBanns aepxkas €C Ha nanaemito COVID-19 npoaemoHCcTpoBaHO, 110
e(EeKTUBHICTh MPABOBUX CHUCTEM 3ajiekaia BiJ SIKOCTI IOPUIMYHUX KOHCTPYKIIIH,
30KpeMa iXHbOi 34aTHOCTI TMOEAHYBAaTH TUMYACOBICTH 3ax0JiB (MexaHI3M «sunset
clause»), THy4YKICTb PEryjilOBaHHS Ta 30€pekKeHHS JEMOKPATUYHOTO KOHTPOIIO. 3
METOI0 TIABHUINEHHS SKOCTI MPaBOTBOPYOi [ISJIBHOCTI B OCOOJIMBI Mepioau
IPONOHYEThCSI BHECTU 3MIHHM 10 cT. 43 3akoHy VYkpainu «IIpo mnpaBoTBOpUy
JUSTIBHICTB», BCTAHOBHUBIIM BHUMOTY HI0JI0 OOOB’SI3KOBOT'O BKJIIOYEHHS 3aCTEPEKEHb
PO TUMYACOBICTH JI0 MPOEKTIB aKTiB, 0 OOMEXYIOTh IIpaBa JIOJUHU a00 NIIOTh B
yMOBax Ha/J3BUYaHUX cuTyarii. Lle 3a6e3neunTs peanizaiiiro aganTamiitHoi GyHKIi
IOPUIMYHUX KOHCTPYKIIIHA Ta JOTPUMAaHHS MPUHIIUITY PABOBOI BU3HAYEHOCTI

3. AprymeHToBaHo, IO B YMOBax OJHOYacHOi mMdpoBizalii Ta
dbparmMeHTailii 3aKOHOJIaBCTBA CHUCTEMOYTBOPIOIOYY pOJb BiJIrpa€e IHTErPATUBHO-
CUHTE3yloYa (YHKLIS FOPUIAYHUX KOHCTPYKLIM, siKa 00’€HYy€ Ta rapMOHI3ye iXHI
TpaHchopMaIliitHi Ta ajanTaiiifi BIacTUBOCTI. Ll QyHKIis BU3HAUEHA K CHCTEMHA
BJIACTUBICTh MPABOTBOPYOCTI, IO MOJSATAE€ y 3AATHOCTI IOPUIWYHUX KOHCTPYKIIN
3a0e3IeuyBaTi €JIHICTh, Y3TOJIKCHICTh 1 METOJIOJOTIUHY IIIICHICTh 3aKOHOJABCTBA
NUIIXOM TOEAHAHHS HOPM PI3HUX Tally3ed MpaBa, rapMOHI3aIlil MPaBOBUX PEKUMIB 1
CTBOpPEHHSI HOBUX HOPMATHBHHUX MOJIEJICH.

4.  Po3pobneHo TpUpIBHEBY MOJEIh MEXaHI3MIB peaiisailii 1HTerpaTUBHO-
CUHTE3yI040i (YHKIIi: HOPMATUBHO-3MICTOBHHMI piBeHb (yHIi(pikalisi MNpaBOBHUX
MNOHATH 1 NPUHIUIIB), CTPYKTYpPHO-TIPABOBUM pIBEHb (CUCTEMaTu3allisl Ta
Koau(iKaIlis 3aKOHOJJaBCTBA) Ta IHCTUTYIIHHUN PiBEHD (3a0e3MeueHHsT M1KBiIOMYOi
KoOpJiMHalii cy0’€ekTiB MpaBOTBOpeHHs). Ha mnpukiam ropuanyHOi KOHCTPYKIII
«IyOJIYHOI MOCITYTW» MOKa3aHo, SIK BOHA peaji3ye 1HTerpaTuBHY (DYHKIIIO Ha BCIX
TPHOX PIBHAX, YHIPIKYIOUM TPHUHIIMIN CEPBICHOI JepKaBH, CTBOPIOIOYM €JIMHI
opranizaniiai ctpykrypu (LIHAII) Ta cTUMyIIOOYHM MIKIHCTUTYILIMHY B3a€MOJIIO
(mpoexT «eMansatkoy). lle moBoAWTH, IO IOPUAWYHI KOHCTPYKIT € KIIOUOBUM

IHCTPYMEHTOM CUCTEMHOT MOJIEpHi3allii 3aKOHOTBOPUYOTO IIPOLIECY.
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BUCHOBKHA

VY nmcepraitii 3MIHCHEHO TEOPETUYHE y3arajJbHEHHS Ta 3alpPOIMIOHOBAHO HOBE
BUPIIICHHS HAyKOBOTO 3aBJaHHsA, L0 TMOJSITae y KOMIUIEKCHOMY aHami3l poii
GYHKIN IOPUANIHUX KOHCTPYKIIIN Y CydacHIH 3aKOHOTBOPYiN MpaKTUIll YKpaiHu Ta
B PO3pOOJICHHI HAYKOBO OOTPYHTOBAaHMX IMPOIO3WIIN IMIOAO  IIIBUIICHHS
e(eKTUBHOCTI iX (YHKIIOHAJBHOrO TOTeHIllamy. Ha oOocHOBI mpoBeaeHOro
JOCIIDKEHHS BU3HAUEHO CTPYKTYPY Ta (PYHKIIIOHAJbHI OCOOJUBOCTI HOPUIUUHUX
KOHCTPYKITiH, PO3KPUTO iX 3HAYCHHS Yy MPOIeCi BJOCKOHAJICHHS 3aKOHOJIaBCTBa, a
TakoX CHOPMYJIHOBAHO MPAKTUYHI PEKOMEHJallii 1 HayKOBI BUCHOBKH, CIIPSMOBaHI
Ha peani3alliio NOCTaBICHOI METH. Jlo HallO1IbII CYTTEBUX PE3YNbTATIB JOCIHIIKEHHS
HaJIeXaTh TaKi:

1. BcranoBieHO, MO TpajMIlidHI MAXOAW JO BHU3HAYCHHS IOPUIUYHUX
KOHCTPYKI[I € HEJOCTaTHbO MOBHUMHU ISl MOTPEO CydacHOi 3aKOHOTBOPYOCTI. Y
JOCITIIKEHH1 OOTPYHTOBAHO, M0 IOPUIUYHI KOHCTPYKIIIT € CACTEMHUMH KaTETOPISIMH,
SKi MarmTh TPUEAUHY MPUPOIY: BOHHW OIJHOYACHO € KOTHITUBHOIO MOJEIUTIO JIIsI
OCMHCJICHHSI Ta CTPYKTYPYBaHHS CKIIQTHUX COIIaJbHUX BIJHOCHH, HOPMaTHUBHO-
TEXHIYHUM 1HCTPYMEHTOM JUIsl 3a0e3leueHHs JIOoTiuyHOT ToOyaoBH, (opmaibHOI
BU3HAYEHOCTI Ta Y3rOKEHOCTI 3aKOHOAABCTBA, 1 € METOJOM IOPUIUYHOTO MUCIICHHS,
0 YMOKJIMBIIIOE TIMOTETUYHE MOJICIIOBAHHSA Ta CUCTEMHE OMNPAIFOBAHHS MPaBOBOI
Mmatepii. Ha 0CHOBI IbOTO CHHTE3Y 3alpONIOHOBAHO aBTOPCHKE BU3HAYEHHS, 3TIAHO 3
SKUM IOPUIUYHA KOHCTPYKISI — II€ CHUCTEMHA KaTeropis HOPHIWNYHOT HAyKH Ta
MPAKTUKH, M0 Ma€ TPUEIUHY TPUPOAY 1 BHUKOHYE (DYHKIIT KOTHITUBHOI MOJENI,
HOPMATHBHO-TEXHIYHOTO 1HCTPYMEHTY Ta METOAy HOPHJIMYHOTO MHUCJICHHS, 32
JOTIOMOTOI0  IKMX 3J1MCHIOEThCSI KOHILIETITyali3alis, CTPYKTypHa oOpraHizailisi Ta
METO/IOJIOTIYHE OMPAIFOBAHHS MPABOBOI MaTepii 3 METOr0 3a0e3MedYeHHs] 3MICTOBHOI
y3roKeHOCT1, (hopMabHOT BU3HAYEHOCTI Ta €(PEKTUBHOCTI A1F0UOT0 3aKOHOaBCTRA.

2. JloBemeHo, MO I ONTHMI3aIlli 3aKOHOTBOPUYOTO MPOIIECY € JOLLUIEHOIO
KkJacudikaiis PUANIHIX KOHCTPYKIIN 3a X (PYHKIIOHAJbHUM MPU3HAYCHHSM, SKa

BKJIIOYae: 0a3oBi (MojzenbHi) ((popMyroTh Kapkac MNpaBOBOI HOpMH), YHI(]iKyroui
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(cTaHmapTU3YIOTH PETyJIIOBaHHS), IHTErPaTUBHI (MOEIHYIOTh HOPMH PI3HUX Taly3eil),
JIeMapKaliiai (po3MeXOBYIOTh MPABOBI KaTeropii), Tpanchopmariiini (aganTyroTh
3aKOHOJABCTBO JO HOBHX peaiiil) Ta crabur3yroui (BpIBHOBaXYIOTh CYCIIUIbHI
iHTepecu). Takox 3ampornoHOBAaHO HOBATOPCHKUU MIJXiA 10 CTPYKTYpH IOPUIMYHOL
KOHCTPYKIIi, mo mnepeadadae ii MOAUT HAa OCHOBHI (iIHBapiaHTHI) €JIEMEHTH
(ropuauuHi ¢dakTH, IMPaBOBI HOPMHU, CYO’€KTH MPABOBITHOCHH, (PYHKIIIOHAJIbHE
OpU3HAUYCHHS Ta IOPUAWYHHUI HACHOK), sIKi 3a0e3meuyroTh il CTaOlLIBHICTH, Ta
JOJIaTKOB1 (KOHTEKCTyallbH1) eleMeHTH (IIpaBOBl MPUHIUIIK, YMOBH Ta MEXaHI3MH
peanizailii), ki HaAalTh il HEOOXI1THOT THYYKOCTI Ta aJanTUBHOCTI 10 KOHKPETHUX
CYCHUJIbHUX BIJIHOCHH.

3. CdopMoBaHO MIJIICHY METOJOJIOTTYHY OCHOBY JOCIHIJIKEHHS FOPUIMYHUX
KOHCTPYKIINA y 3aKOHOTBOpYIM mpakTull YKpaiHu. OOIPYHTOBAHO JOLLIBHICTh
noeHaHHs (HUTOCOPCHKUX, 3araIbHOHAYKOBUX 1 CHEIlaJbHOHAYKOBUX METOJIIB, IO
JO3BOJIMJIO PO3IJISIIATA IOPUAUYHI KOHCTPYKIL HE JIMIIE SIK €JIEMEHT FOPUIUYHOI
TEXHIKH, a SK CKJIQJHUN CoIlaJbHO-TIPaBOBUM (PEeHOMEH, SKUN OJHOYACHO
BioOpakae Ta (opMye TIpaBOBY peaibHICTh. JIOBEACHO, IO 3aCTOCYBaHHS
CHUCTEMHOTO, (GyHKIIIOHATBHOTO, TEPMEHEBTUYHOTO, aKC10JIOT'1YHOTO,
KOHCTPYKTHUBICTCHKOTO, TEJIEOJOTIYHOTO Ta MPAKCEOJIOTIYHOTO MiAXOIIB 3a0e3neuye
0araToBUMIpHUN aHaAMI3 IOPUIUYHUX KOHCTPYKIIA — 3 TO3UIINA iX CTPYKTYpHOI
oprasizaiiii, ILIHHICHOTO HArOBHEHHS, I1HTEPNPETAlIiHOlI TPUPOAH, NPAKTHYHOI
e(eKTHUBHOCTI Ta 3JaTHOCTI /10 HOPMATHBHOTO MOJIEIIOBaHHA. Taka I1HTerparfis
METO/IB JI03BOJIMJIA BHU3HAYUTH MICLE OPUIUYHUX KOHCTPYKIIH y MeXaHi3Mi
IPaBOBOTO PETyJIIOBaHHSA Ta OOIPYHTYBaTHU iX (PYHKIIOHAIbHUI TMOTEHIIAN Y
Cy4acHUX TpaHc(opMaIiiHuX YMOBaXx.

4. 3’scoBaHO, 10 Yy MyOJIYHO-MPABOBUX Taly3iX IOPUIWYHI KOHCTPYKII1
bopMyrOTbCS M7 JAOMIHAHTHUM BIUIMBOM IYOJIIYHOTO 1HTEpecy, Cy0’ €KTHOI
HEPIBHOCTI Ta IMIIEPATUBHOTO METOAY PETYJIOBaHHSA, MO Hadae iM crenudiaamx
BJIACTUBOCTEH: BHCOKOTO PIBHS MpOIeAypHOi (popmaizaliii, 4iTKOTO 3aKpIIICHHS
JTUCKPEIIMHUX TTOBHOBAXEHb, 1HCTUTYIIMHOI BIAMOBIAAJIBHOCTI Ta OpIEHTAIlli Ha

MiJ3BITHICT,. BOHM BHUCTYyNawTh HE JMUIIE TEXHIYHUM, a W JIeTITUMAIliHHUM
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IHCTPYMEHTOM, 110 OOTPYHTOBYE BJaJHE BTpy4yaHHs. BonHo4Yac 3 mo3uLid KpUTUIHOT
IIPaBOBOI TEOPii, TOBEACHO, 10 TaKi KOHCTPYKIi MOXKYTh HECTH PU3UKH HAIMIPHOI
dbopmaizarlii, 0OMeXEHHS MpaB Ta JEriTUMallli CUCTEMHOI HEPIBHOCTI, 1[0 BUMAarae
MOCTIHHOTO Meperisiay iX 3MICTy 3 OTJISAy Ha MPUHIIMIIN BEPXOBEHCTBA MIpaBa.

5. BusBneHo, mo y npuBaTHOMY IMpaBi IOPUAWYHI KOHCTPYKII (JIOTOBIp,
BJIACHICTh, MPEACTAaBHUITBO) (OPMYIOTHCS Ha 3acajax IMPUBATHOIO IHTEPECY,
aBTOHOMI1 BOJII Ta AUCIIO3UTUBHOTO METO/Y, 1110 HA/a€ iM TaKUX KIIIOUOBUX O3HAK, SIK
THYYKICTh, (PYHKIIIOHATbHA AJalTUBHICTh Ta 3JATHICTh JO THUIIOJOTI3AIlll MOJeNeH
MPaBOBIIHOCUH. BogHoYac y AOCHIIPKEHHI BUSABJICHO W HETAaTUBHI acCMEeKTU iX
(yHKLIOHYBaHHS, 30KpeMa IHCTUTYLIHHY KOHCEpPBAaTUBHICTh. JlOBEJEHO, WIO
TpaJMIIiitHI TPUBATHONPABOBI KOHCTPYKIIi 1HOJI TajbMyIOTh aJalTalliio mpaBa 0
HOBUX TEXHOJIOTIYHUX Ta COLIAJIBHUX peaniid (Hampukiana, y cdepax cmapr-
KOHTPaKTIB 4M 0O0Iry 1IuppoBUX aKTUBIB), II0 BUMAara€ BiJl 3aKOHOMABIIS OLIbII
IHHOBAIIIMHUX ITIJIXO/IB J0 X MOJIepHI3aIli.

6. BcranoBneHo, M0 MiKramay3eBi MPaBOBI IHCTHUTYTH BHUHHKAIOTH HA CTUKY
nyOJIYHOTO Ta MPUBATHOTO TMpaBa, a IOPUIUYHI KOHCTPYKIII BUKOHYIOTH Y I[bOMY
IpOoLIEC] KIIOYOBY 1HTErPATUBHY POJib, TAPMOHI3YIOUM HOPMHU 3 Pi3HUX raiyseil. Taki
KOHCTPYKIi  (Hampukiaj, aJMIHICTpAaTUBHUN  JIOTOBIp, JIep>KaBHO-TIPUBATHE
napTHepCTBO, IMdpoBa i7AeHTUIKAISA) XaPAKTEPU3YIOThCS  TPAHCTATy3€BOIO
IPUPOAOIO0, Y3arajbHIOIYOK (PYHKIIE0 Ta BUCOKMM piBHEM aOctpakuii. Bonu €
METO/IOJIOTIYHUM IHCTPYMEHTOM YyHi(ikamii mpaBoBOi Martepii, IO JTO3BOJISE
3a0e3meuyBaT y3ro/PKeHE PEeryIIOBaHHs CKIIAJHUX COILIabHUX MPOIECiB, H0TAI0YN
TpaJMLIIHY TUXOTOMIIO «ITyOJIIYHE-TIPUBATHEY.

7. OOrpyHTOBaHO, IO CTpIMKa IU(pOBI3aIlis MPABOTBOPUOCTI aAKTyalli3ye
TpaHcopMmartiiiny QyHKIIIO IOPUIMYHUX KOHCTPYKIIA. Llg pyHkuis momnsrae y ix
3MaTHOCTI TEPEXOJUTH BiJ CTAaTUYHUX TEKCTOBUX MOJCICH JI0 JTWHAMIYHUX,
«aKTUBHUX» CTPYKTYp, TPUAATHUX I aBTOMATH30BaHOI OOpOOKH, aHamizy Ta
3acTOoCyBaHHs y 1udpoBomy cepeaopuilli (konneniiisa «Machine-Consumable Lawy).
VY po6oTi po3po0IeHO KOHIIENTYaIbHY MOENb IBOTO TMPOIleCy 3a IuKiIoM «Bxig —

[Ipontec — Buxiay», sika Bi3yanizye NEPETBOPEHHS TPAIUILINHOT HOPMHU («BXIZ»)
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yepe3 1HCTpyMeHTH mudpoBizaiii («Iporecy») Ha OHOBJIEHY, aAanTOBaHy J0 BUMOT
LegalTech ta GovTech koncTpykiito («Buxim»). Ha miii oCHOBI 3ampoOItOHOBaHO
BHECTH 3MiHU J0 cTarti 34 3akoHy Ykpainu «[Ipo mnpaBoTBOpUy AiSUIBHICTHY,
3aKPINUBIIN BUMOTY MO0 CTPYKTYPHO-ITOPUTMIYHOI MPHUIATHOCTI HOPMATHUBHUX
MIPUIIKCIB, 110 € HEOOX1THOK YMOBOIO JIJIsl OJTHO3HAYHOI MAIIMHHOI 1IHTEPIIpEeTaIlii Ta
1idpoBoi TpaHchopmariii 3aKOHOAABYOTO MIPOIIECY .

8. JloBedgeHo, mo B yMOBaxX KPHU30BUX IMEPIOJIB CYCHUIBHOTO PO3BUTKY
KJIFOYOBOTO 3HAUYCHHS HaOyBae cTabimi3alifHO-aIanTalliiHui MOTEeHIaI IOPUIUIHUX
KOHCTpyKUii. CtabimizamiiiHuil noTeHuian 3ade3neuye NpaBoBy MepeadavyyBaHICTh 1
CTIMKICTh MPaBOMOPSAIAKY, TOMA1 SIK aJanTalliiHUNA MOTEHIla)l — THYYKICTh 1 3JJaTHICTh
pearyBaTi Ha HOB1 BUKJIMKUA. Ha mpukiaai nmpaBoBoro pearyBanHs naepxkaB €C Ha
nangemito  COVID-19 mponeMoHCTpoBaHO, 1m0  €(EKTUBHICTb  KPU30BOIO
pEryJIIOBaHHS 3aJIEKUTh BiJ SKOCTI KOHCTPYKIIM, 30KpeMa BijJ IXHBOI 37aTHOCTI
MOEIHYBAaTH TUMYACOBICTh 3aXO[[IB, THYYKICTb PEryJjlOBaHHS Ta 30epexeHHs
JEMOKPATUYHOIO0 KOHTPOJIIO. 3 METOK IMIUIEMEHTalli LbOro JOCBiAY B YKpaiHi
OOTpYHTOBaHO HEOOXIAHICTh JaomoBHeHHs cTaTTi 43 3akony VYkpainu «lIpo
MPaBOTBOPYY AISUIBHICTE» HOPMOIO IIPO OOOB’SA3KOBE BKIIIOUEHHS 3aCTEPEXKEHB PO
TUMYACOBICTh (sunset clauses) 10 MPOEKTIB akTiB, MO0 YXBAIOIOTHCA y CTaHi
HAJ3BUYAHUX CUTYyaIlli UM BOEHHOTO CTaHy, SIK JIEBOTO MEXaHI3My 3amoOiraHHs
«3aKOHOJIaBYiil 1HEpIlI(» Ta rapaHTyBaHHS MOBEPHEHHS 1O CTaOILHOTO MPaBOBOIO
peXUMY.

9. OO6rpyHTOBaHO, 10 B YMOBax OJIHOYACHOI LU(POBI3allii MPaBOTBOPUOCTI Ta
¢parmeHTarii  3aKOHOJABCTBA  CHCTEMOYTBOPIOIOYOTO  3HA4YeHHA  HaOyBae
IHTErpaTUBHO-CUHTE3yI04a (YHKI[S IOPUIAMYHUX KOHCTPYKUid. Bona moennye ix
TpaHchopMalliiiHi Ta ajanTaliiiHl BJIACTHUBOCTI, 3a0e3nedyroud (QopMyBaHHS
IIJTICHOTO MPAaBOTBOPUYOTO MPOCTOPY, Y MekaxX sSKoro nudposizallis # HOpMaTHBHA
ajlanTarlisi BUCTYIAIOTh CKJIAJJOBUMHU €JMHOTO MPOIIECY MOJIEPHI3aIli1 3aKOHOJaBCTBA.
[HTerpaTuBHO-CMHTE3yI04a  (PYHKIII BHU3HA4Y€HA SK CHUCTEMHAa BIACTUBICTH
IIPABOTBOPYOCTI, IO MOJSATAE y 3AATHOCTI IOPUINYHUX KOHCTPYKIIN 3a0e3nedyBaTu

€HICTh, Y3TO/KEHICTh 1 METOJOJIOTIYHY IIJIICHICTh 3aKOHOAABCTBA IUISXOM
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NO€JHAHHS HOPM PI3HUX Traiy3ed mpaBa, TapMOHI3allli MPaBOBUX PEXHUMIB Ta
dbopMyBaHHS HOBUX HOpPMATHBHUX Mojenei. Poskpuro 1ii peamizamito uepes
MOE/IHAHHS Tajly3€BUX HOPM Y €IMHI CUCTEMHI MOJEINi, Y3TOJKEHHS MPaBOBHX
pPeKHUMIB Yy  MyONIYHO-TIPAaBOBOMY  MpocTopi Ta  (GOpMyBaHHS  CHIJIBHOI
KOHCTPYKTHUBHO1 JIOTIKA 3aKOHOTBOPEHHS. 3aIllpollOHOBAHO TPHUPIBHEBY MOJIEIb
MEXaHI3MIB 11 peasizallli: HOpMaTUBHO-3MICTOBHUM piBeHb (YyHi(iKallis MOHSITH 1
NPUHILIUIIB), CTPYKTYPHO-IIPaBOBHIA (cucremaTu3arlis Ta Koaudikaris
3aKOHOJIaBCTBA) Ta IHCTUTYIIWHUN (KOOpJWHALS CYyO’€KTIB MPABOTBOPEHHS Ha
OCHOBI €IMHOI KOHCTPYKTUBHOI MOBH), 1110 3a0€e3Meuye MoA0JaHHs (pparMeHTapHOCTI
Ta M1JBUILLIEHHS KOTEPEHTHOCTI 3aKOHOJaBCTBA.

3arajoM NpoBeACHE JOCTIIKEHHS JOBOAMTD, 110 IOPUANYHI KOHCTPYKIIII € He
CTaTHYHUMU eJIeMEHTaMHU FOPUIUIHOT TEXHIKH, a TUHAMIYHUMU,
O0ararodyHKIIOHATFHUMU 1HCTPYMEHTaMH, SIKI BIJITPAIOTh IEHTPAJIbHY pOJIb Y
MOJIEpHI3aIlli Cy4acHOI 3aKOHOTBOPYOi MPAKTUKU. PO3KPUTTS IXHBOI TPHUEIUHOI
OpUpoAu, a TakoX TpaHchopmaliitHoi, craOuli3aliiiHo-afanTaliiHoi  Ta
IHTErPaTUBHO-CUHTE3YI0UO1 (PYHKIIH CTBOPIOE HOBY TEOPETUKO-METOI0JIOTIUHY
OCHOBY ISl TIJBUILIEHHS SIKOCTI, CUCTEMHOCTI Ta €()EKTUBHOCTI 3aKOHOJABCTBA
VYkpainu B yMOBax IJ00aJIbHUX BUKIUKIB, KPU30BHUX MEPIOAIB Ta €BPOIHTETPAIIITHIX
3aBAaHb, 10 CTAHOBUTH K TEOPETUYHY, TaK 1 MPAKTUYHY IIHHICTH JJII PO3BUTKY

BITYM3HIHOI MPABOBOI CUCTEMHU.
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Mooamok b

Y Tabnuii HaBeneHO KiacH]iKaiio (QYHKIN IOpUAMYHOI KOHCTPYKINI 3a TpboMa KpUTEepisMu: ceporo peamizaiii,

XapakKTepoM BIUIUBY Ta CTyIEHEM aOCTpakTHOCTI. Takok B1IOOpakKeHO 3B’SI30K KOXKHOI (YHKIT 3 TPUEIUHOK CYTHICTIO

IOPUAMYHOT KOHCTPYKIIII: sIK KOTHITUBHOI MOJIEJ1, HOPMAaTUBHO-TEXHIYHOTO IHCTPYMEHTY Ta METOAY IOPUAUYHOTO MUCIICHHS.

Kpurepiii knacudikanii

DyHKUii (miarpymnn)

3micT GyHKuii

3B’A130K 3 TPHEAUHOI0 CYTHICTIO IOPUIANMYHOT
KOHCTPYKILl

Cdepa peanizanii I'Hoceosoro- HOpunuana KOHCTPYKIIIS SIK 3aci0 Mi3HAHHS KorniTuBHa MOzEIb, METO IOPUAMYHOTO MUCIICHHS
OPHIHYHAX METO0JIOTi4HA npaBa, BUABJICHHS JIOTiKH IIPABOBOI CHCTEMHU
KOHCTPYKIIH Konnenryansna ®opMyBaHHS HOBHX IMPABOBUX KOHIIETITIB 1 KorniTuBHa Moz€eb, METO IOPUAMYHOIO MUCIICHHS
JIOKTPHH
Hdemoncrpariiina HOpunuyHi KOHCTPYKIIT SIK MOAETH IS KorniTuBHa Mozeib, IHCTPYMEHT
HaBYaHHA 200 3aKOHOMPOEKTHOI IEMOHCTpAIIii
OcBiTHS HOpuamaHa KOHCTPYKITIS SK JUIAKTHIHAN KoruiTuBHa MoIeNb, IHCTPYMEHT
IHCTpYMEHT Yy (axoBiii miAroToBIi
Xapakrep smiuBy FOK | Perynstusaa 3abe3neuye GopmManizoBaHe 3aKpiIICHHS HopmatuBHO-TeXHIYHHI IHCTPYMEHT
Ha CyCHiTbHI BiTHOCHHH €JIEMEHTIB IPABOBOT'O PETYIIIOBAHHS
Opranizytoua CTpyKTypyBaHHS €JIEMEHTIB HOPMH 91 HopMaTnBHO-TEeXHIYHHI IHCTPYMEHT
HOPMATUBHOT'O aKTa
V3aranpHIo04a DiKCy€e TUTIOBI PUCH CXOXKUX MPABOBHX KorniTuBHa Mozemb
CUTYyaIlin
['Hoceoutoro- [HCTpYMEHT JOCIIKeHHS Ta MOsSCHEHHs paBa | KorHiTHBHA MO/, METO FOPUANIHOTO MUCIICHHS
METOJI0JIOTiYHa
OcgiTHs ®dopmyBanHs npodeciitHol pUINIHOT KorniTuBHa Mozeib, METO
CB1IOMOCTI
Cryninb aGcTpakTHOCTI | Y3aranbHeHi DIKCYIOTh 3aralibHi MPaBOBI MOHSTTS KorniTiBHa MOJIeTh, METOJT FOPUAMYHOTO MUCIICHHS
(KOHLIENTyaJIbHI) (HanpuKJaj, «BUHAY, «BiAMOBIAJIbHICTH)
CrenianizoBani CTaHOBIATH €IEMEHTH HOPMATUBHOTO TEKCTY HopmatuBHO-TeXHIYHUN iHCTPYMEHT
(HOpMOTBOpUI)
[MpuknanHi 3acTOCOBYIOThCS 0€3MMOCepeTHBO Y [HCTpYMEHT, METOT IOPUANIHOTO MHUCIIEHHS

(peanizaniiini)

NPaB03acTOCOBYIN AiSTIBHOCTI
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HHooamoxk B

CTpyKTYpPHO-JIOTiYHA MO/ €eJIb IOPUAUIHOI KOHCTPYKIil

(aBTOpCHKE DaYEeHHS)

Kommnonenr moaesni

3MicT (CTPYKTYPHI XapaKTepUCTUKH)

DYyHKIiOHAJbHE NPU3HAYEHHS

Ku1r04oBi esileMeHTH KOHCTPYKUIIl

ba3oBi 3MICTOBI eJIeMEHTH: KJIIOYOBI IOHSATTS,
opuandHi (PakTH, HOPMATHBHI O3HAKH, HEOOXigHI
CTPYKTYpHI KOMITOHEHTH. POPMYIOTh CYTHICHE AP0
KOHCTPYKII1

3abe3neuyoTh CTalOlIBHICTh 3MICTY; BH3HAYaIOTh
MeXIi Ta TMPHUPOIYy KOHCTPYKIIii; CIYTYIOTh OCHOBOIO
Ut hopMyBaHHS JIOTIYHOI CTPYKTYPH

CTpYKTYpHI 3B’SI3KH MiK eJleMeHTaAMH BuyTpimnHi oriyni, yHKI[IOHAIBHI, IHTETpaTHBHI Ta | 'apaHTyrOTh  MUIICHICTh,  HECYNEPEUHICTh 1
aIanTUBHI 3B’S3KH, M0 00 €IHYIOTh €JEeMEHTH | QYHKIIOHAIbHY Y3TOKEHICTh KOHCTPYKIIIT;
KOHCTPYKIIii B €IMHY CUCTEMY 3a0€31euyIOTh 1l CTPYKTYPHY CTaJliCTh

CTpyKTYpHO-JIOTiYHA OpraHizaunis BusnauenHs noriuHoi mociifoBHOCTI Ta iepapxii | 3abe3neuye BIIOPSIKOBAHICTb, JOTi4HY

€JIEMEHTIB; CITIBBI1HOIIICHHS 3arajJbHUX 1
CHEIiaIbHUX €JIeMEHTIB; IM0o0yJI0Ba BHYTPIIIHBOTO
KapKacy KOHCTPYKIIii

MIOCITIZIOBHICT 1 CTIMKICTh MOZET; (OPMYE «KapKac
KOHCTPYKITiT

30BHilIHI HOPMATHBHI 3B’ SI3KH

B3aemopisi KOHCTpyKIii 3 iHIIMMH HOPMAaTUBHUMU
MOJIETIIMHU; MiCIle KOHCTPYKIli B CHCTEMi IpaBa;
BIJIMTOBITHICTh IPUHITUIIAM TTpaBa Ta acquis €C

[HTETpY€E KOHCTPYKLIIO y TIPaBOBY CHCTEMY;
3abe3redyye 1i y3rO/DKEHICTh 3 JIOKTPHHOI Ta
MIPaBOBHM CEPEJOBHIIEM

DyHKIiOHATBHA
KOHCTPYKUII

peanizamias  IOPHIAMYHOL

Peamizaris crabinizaniitaoi, PETyISTHBHOT,
IHTErPaTUBHO-CUHTE3YIOUO1, iHTepIpeTaliitHo-
OpI€HTAIIHOT, aAanTUBHOT QPYHKITIH

3a0e3neuye e(EKTUBHICTH IPABOBOIO  BILIMBY;
BU3HAYAE POJIb KOHCTPYKIIIT Y MeXaHi3Mi MPaBoBOTO
pETyIIOBaHHS

ANaNTHBHICTL TA €BOJIIOLIHHUNA MOTEHIIAI

3naTHiCTE KOHCTPYKUil 3MiHIOBaTH QopMmy 0Oe3
BTpaTH  CYTHOCTi;  30€peKeHHS  IHBapiaHTIB;
MOJKITUBICTh CHHTE3Y HOBHUX €IIEMEHTIB; CTIHKICTh 10
HOPMAaTUBHUX TpaHchopMalii

3ale3nedye AMHAMIYHY CTaJicTh KOHCTPYKIIIT;
JIO3BOJISIE Q/IANITYBATHCS JIO MIHJIMBOTO TPAaBOBOTO
cepeoBHIIa

Pe3yabTaT — cTaj1a IOPpUAMYHA KOHCTPYKIiA

imicHa, y3ropkeHa, (YHKIIOHAILHO CIIPOMOXHA
KOHCTPYKIIisl, 10 3[aTHa  aJanTyBaTHCS [0
30BHIIIHIX 3MiH, 30€piralouy BHYTPILIHIO JIOTIKY

OnTuMi3zye TpaBOTBOPUMU TIporiec; 3abe3nedye
nependadyBaHiCTh, y3TOMKEHICTh Ta e()EKTUBHICThH
MIPaBOBOT'0 PETyJIIOBAHHS




Hooamoxk I’
Cxema nukJiy peaJizanii TpancopmaniinHoi GyHKIii OPUAMIYHUX

KOHCTPYKLil y undppoBomy ceperoBuiui

/ BUXIJI \

/ BXI \ / IIPOLEC \ OHOBJICHA
TpaauiliiiHa ) AHAJI3 U1 MALIMHHOL («aKTUBHAY)
IOpHINYHA IHTepIpeTarii; IOpUIMYHA

) - CEMaHTHU3aIlis )
KOHCTpYKIA J\ (oHTONOTIT, MeTaaHi); J\ KOHCTpYKILIA,
(HopMma y _l/ - MOJyJIbHA YIIaKOBKa; —l/ rOTOBA JI0

- pUETHAHHS
KJIAaCHYHOMY TeXHIYHNX KOHTPAKTIE: BUKOPUCTAHHS Y
BUTJISAII: METa, - KOHTPOJIb Ta ayJUT uppoBOMy

Cy0’€KTH) CEPEeIOBHIIII
L 2N Y,

Cxema BigoOpaxkae JIOTIKYy peanizauii TpaHchopmaiiiHoi  QyHKIIi
IOPUIUIHUX KOHCTPYKITIN Yy IU(GPOBOMY CEPETOBHIIIL:

— Ha 6xioHoMy emani BIJOYBA€TbCS 3alyYEHHS TPATUUINHUX IOPUIUYHHUX
KOHCTPYKIIIH 1 Ki1acudikallis iXHiX eJIEMEHTIB;

— npoyechuii eman BKJIIOYAE aAHANITUKY JJIs MAIIMHHOI 1HTEpHpeTaltii,
CEMaHTUYHE MOJCIIIOBAHHs, BHUKOPUCTAHHS OHTOJOTIM 1 MeETaJaHuX,
MOJlyJIbHE YHI1(IKYBaHHS Ta KOHTPOJIb Y3TOJXKEHOCTI;

— Ha euxioHomy emani (HOPMYETbCA OHOBJICHa (AKTUBHA) HOpPUIUYHA
KOHCTPYKIIis, aJanToBaHa A0 IU(PPOBOTO CEPeOBHINA Ta TPUAATHA IS

MOIAJIBIITOT ABTOMATH30BAaHOT OOPOOKH UM TPABOTBOPUYOTO BUKOPUCTAHHSI.



